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DEDICATION. 


The  inestimable  benefits  which  a  virtuous  man  of  great  abili- 
ties may  confer  on  his  country  and  mankind  have  for  more  than 
thirty  years  been  so  signally  manifested  by  the  political,  legisla,- 
tive  and  judicial  career  of  the  present  eminent  Chief  Justice  of 
the  United  States,  that  none  of  his  fellow  citizens  of  any  party, 
class  or  creed,  at  the  present  interesting  period  of  his  life,  will 
consider  an  expression  of  gratitude  on  the  part  of  a  private  citizen 
out  of  place  or  unseemly,  when  as  in  this  case  it  proceeds  from  an 
impulse  of  gratitude,  and  admiration  of  a  true  and  successful  advo- 
cate of  Liberty,  Law  and  Justice,  in  which  all  men  are  interested ; 
and  therefore  the  compiler  of  this  work,  who  from  his  boyhood  was 
taught  to  look  up  to  that  gentleman  as  an  exemplar  of  what  an 
American  citizen,  patriot  and  statesman  should  be,  ventures,  as 
a  manifestation  of  his  respect,  to  dedicate  this  work  to  the 
Honorable 

SALMON  P.  CHASE. 


"  The  sooner  it  comes  to  be  generally  understood  that  the  only 
safe,  lawful  and  strictly  honest  course  for  insolvent  debtors  to 
pursue,  is  at  once,  upon  their  condition  becoming  apparent  to 
themselves,  to  place  their  assets  in  the  control  of  their  creditors, 
where  all  may  share  alike,  by  avaUiug  themselves  of  the  provisions 
of  the  bankrupt  act,  the  better  it  will  be  for  both  the  debtor  and 
the  creditor  classes." — Extract  from  opinion  of  LoNGYEAB,  J.,  in  re  ^ 
Warner  et  cH.   (Mich.)   5  N.   B.  E.  414 


COERESPONDENOE. 


3  Essex  Court,  Temple, 
nth  February,  1871. 
Dear  Sir: 

I  have  much  pleasure  in  according  to  you  the  request  which 
you  so  politely  make  of  being  permitted  to  take  extracts  from 
that  portion  of  my  Common  Law  Digest,  relating  to  the  subject 
of  Bankruptcy,  and  which  will  be  useful  for  the  completeness  of 
your  own  work. 

I  am  of  the  opinion  that  there  ought  to  subsist  not  only  an 
international  courtesy  between  nations  so  intimately  connected 
with  each  other  as  America  and  England,  but  a  professional  reci- 
procity between  the  members  of  the  noble  profession  to  which  we 
respectively  belong. 

I  would  like  to  see  how  you  treat  your  subject,  and  I  hope  you 
will  favor  me  with  a  copy  of  your  Digest  as  soon  as  it  is  published 

I  remain, 

Dear  sir. 

Yours,  very  faithfully, 

R.  A.  FISHER. 
AuDLEY  W.  Gazzam,  Esq., 

137  Broadway,  New  York,  America. 


DIGEST 


OF 


BAIKRUPTCY  DECISIONS 


IN    THE 


UNITED  STATES  AND  ENGLAND,  TOGETHER  WITH 

UNITED  STATES  BANKRUPT  ACTS 

OP  1800,  1841  AND  1867. 


ABANDONMENT. 
1.  Of  suit  by  proof  of  claim.    A. 

attached  "  all  the  right,  title  and  interest," 
which  B.  had  "  to  any  and  all  real  estate  in 
said  county,"  &c.  Afterwards  B.  petitioned 
for  and  obtained  his  discharge  in  haiikruptcy 
under  the  act  of  congress  of  August  19, 
18-11.  A.  duly  filed  in  court,  against  said 
bankrupt,  one  of  the  notes  upon  which  his 
suit  was  brought,  and  to  secure  payment  of 
which  said  attachment  was  made.  Held, 
that  this  should  be  regarded  as  an  abandon- 
ment or  waiver  of  the  attachment.  Bowley 
V.  Bowley,  41  Maine  H.  542. 


ABSCONDING-    BANKRUPT. 

1 .  Arrest  of.  The  bankrupt  may  be 
arrested  if  there  is  reasonable  cause  to  be- 
lieve he  is  about  to  abscond.  Sec.  40  U.  S. 
bankrupt  act,  1867. 


ABSCONDING-  DEBTOR. 

1 .  Act  of  1 867.  And  if  it  shall  appear 

that  there  is  probable  cause  for  believing 

that  the  debtor  is  about  to  leave  the  district, 

Gaz.  \ 


or  to  remove  or  conceal  his  goods  and  chat- 
tels, or  his  evidence  of  property,  or  make 
any  fraudulent  convej-ance  or  disposition 
thereof,  the  court  may  issue  a  warrant  to 
the  marshal  of  the  district,  commanding  him 
to  arrest  the  alleged  bankrupt,  and  him  safely 
keep,  unless  he  shall  give  bail  to  the  satis- 
faction of  the  court  for  his  appearance  from 
time  to  time,  as  required  by  the  court,  until 
the  decision  of  the  court  upon  the  petition  or 
the  further  order  of  the  court,  and  forthwith 
to  take  possession  provisionally  of  all  the 
property  and  effects  of  the  debtor,  and  safely 
keep  the  same  until  the  further  order  of  the 
court.  Section  40  U.  S.  bankrupt  act,  1867. 
2.  A  non-trader,  much  indebted,  left  the 
realm  and  an  order  had  been  made  under  the 
English  Bankrupt  Act  of  1861,  for  service 
of  a  petition  for  adjudication  on  him  abroad. 
His  solicitor,  with' whom  he  was  in  com- 
munication, was  present  when  the  order 
was  made,  but  gave  no  information,  and 
declined  to  accept  service.  The  petitioner 
sent  a  clerk  abroad  who  was  unable  to 
find  and  serve  the  debtor.  Service  of  the 
petition  was  then  ordered  to  be  made  on  the 
solicitor,  and  the  debtor  was  thereupon  ad- 
judged bankrupt.  Held,  that  under  the  cir- 
cumstances the  adjudication  was  good.  In 
re  Calthrop,  3  L.  B.,  Ch.  252 ;  37  L.  J., 
Bank.  17;  18  L.  T.,  N  S.  166  ;  16  W.  B. 
446.     (Eng.) 


ABSENTING— ABSENTING  OF  DEBTOE, 


ABSENTING-. 

1.  An  act  of  bankruptcy.    A  trader 

absenting  himself  from  any  place  with  in- 
tent to  delay  a  creditor,  commits  an  act  of 
bankruptcy.  Hallan  v.  Homer,  1  G.  &  P. 
108;  Curtis  v.  Willis,  X  C.  (&  P.  201. 
(Eng.) 

2.  Absence  must  be  voluntary  and  de- 
parture accompanied' with  intent  to  defeat 
or  delay  creditors.  Fowler  v.  Paget,  7  T. 
B.  509 ;  Griffith  <&  Holmes,  100-102.  (Eng.) 

3.  Otherwise.  Absenting,  unless  from 
the  place  of  abode  or  place  of  business,  or 
to  avoid  a  creditor,  is  not  an  act  of  bank- 
ruptcy. Bemasconi  v.  Eairbrother,  10  B.  & 
C.549;5M.SI{.  364.     (Eng.; 

4.  But  a  trader  does  commit  an  act  of 
bankruptcy  by  absenting  himself  from  some 
place  at  which  he  would,  in  the  ordinary 
course  of  his  life  and  business,  be  expected 
to  be  found,  or  at  which  he  has  appointed  to 
meet  particular  creditors.    Id. 

5.  Where  a  man  in  the  habit  of  frequent- 
ing the  exchange  to  collect  news,  left  it  at 
the  sight  of  a  creditor,  desiring  a  friend  to 
say  he  was  not  there,  it  was  an  act  of  bank- 
ruptcy. Gunningham  v.  Laing,  2  Marsh, 
236 ;  6  Taunt.  532 ;  2  Rose,  472.     (Eng.) 

6.  If  a  trader,  fearful  that  he  may  re- 
ceive an  unpleasant  letter  from  a,  creditor, 
quits  his  house  and  desires  the  letter  to  be 
forwarded  to  him  at  a  turnpike  ;  and  if  the 
letter  was  unfavorable,  it  was  not  his  inten- 
tion to  return  ;  but,  if  favorable,  it  was  his 
intention  to  proceed  on  his  regular  business; 
and  the  letter,  which  is  favorable,  is  forward- 
ed, and  he  proceeds  on  his  regular  business, 
it  is  not  an  act  of  bankruptcy.  Fisher  v. 
Boucher,  10  B.  &  C.  705.     (Eng.) 

7.  "What  an.  A  creditor  called  upon  a 
bankrupt  by  appointment.  The  bankrupt 
left  the  room  and  did  not  return,  and  his 
wife  told  the  creditor  he  had  gone  out.  Held, 
that  this  was  sufBcient  evidence  to  warrant 
the  jury  in  inferring  that  the  bankrupt  left 
the  house  for  the  purpose  of  avoiding  his 
creditor.  Carrington  v.  Brown,  11  Moore, 
341.     (Eng.) 

8.  A  trader  left  a  message  at  his  house 
for  a  creditor,  who  had  in  his  absence  called 
for  a  debt,  that  he  could  spare  no  money, 
and  would  not  pay  him  that  day,  and  would 


go  out  of  the  way  and  stay  till  dinner  time. 
Held,  that  it  was  for  the  jury  to  consider 
whether  he  absented  himself  to  delay  the 
creditor ;  and  this  evidence  warranted  their 
conclusion  that  he  did  not.  Vincent  ?;.  Pra- 
ter, 4  Taunt.  603 ;  2  Bx>se,  275.     (Bng.) 

9.  Where  a  trader  went  to  his  neighbor, 
and  told  him  that  he  expected  to  be  arrested, 
and  while  remaining  there  was  informed  that 
a  sheriff's  officer  was  going  towards  his 
house,  upon  which  he  concealed  himself  in 
the  back  room,  and  desired  his  neighbors  to 
watch  ;  and  when  told  that  the  officer  had 
gone  past  his  house,  and  had  left  the  street, 
immediately  returned  home.  Held,  that 
this  was  an  act  of  bankruptcy,  within  the 
words  "  otherwise  absenting  himself  to  the 
intent  to  delay  creditors,"  although  it  ap- 
peared not  onlj'  that  no  creditor  was  delayed, 
but  that  none  could  possibly  be  delayed. 
Ohenoweth  v.  Hay,  \  M.  (&  £.  676 ;  Oheno- 
weth  V.  Hoyle,  2  Rose,  137.     (Eng.) 

1 0.  Where  a  trader,  upon  being  arrested 
escaped  from  the  officer  and  fled  into  the 
house  of  another,  and  was  pursued  by  the 
officer,  and  inquired  for  at  the  house,  but 
was  denied  and  the  door  kept  fast,  and, 
whilst  he  remained  there,  declared  that  he 
did  it  for  fear  of  other  creditors ;  and  when 
it  was  dark  returned  home  to  his  own  house, 
and  gave  directions  to  deny  him  to  any  one 
who  called,  and  continued  nearly  a  month  in 
his  bedchainber.  Held,  that  this  constituted 
an  act  of  bankruptcy,  under  the  words: 
"  otherwise  absenting  himself."  Bayley  v. 
Schofleld,  1  M.  S.  338;  2  Rose,  100. 
(Eng.) 


ABSENTING-   OF   DEBTOR. 

1.  A  trader  abstaining  from  going  to  a 
particular  place  through  the  apprehension  of 
process,  (whether  such  apprehension  is  well 
founded  or  not,)  thereby  absents  himself 
with  intent  to  delay  his  creditors,  and 
commits  an  act  of  bankruptcy.  Robson  v. 
Rolls,  1  M.  (&  S.  786;  9  Bing.  648. 
(Eng.) 

2.  If  bankers  close  the  doors  and  windows 
of  the  bank,  it  seems  to  be  an  act  of  bank- 
ruptcy by  absenting.  Gumming  v.  Bailey, 
6  Bing.  363  ■,'^M.c&P.  36.     (Bng.) 

3.  One  of  three  partners,  bankers,  left  bis 
house  at  Bath  and  went  to  London  to  raise 


ABSENTING  OF  DEBTOR. 


funds  ;  and  having  failed  in  his  efforts  to  do 
so  he  remained  there  three  days.  i/«M,'that 
the  jury  were  warranted  iu  finding  that  he 
absented  himself  with  an  intent  to  delay  his 
creditors.     Id. 

4.  Where  a  trader  at  B.  left  her  dwelling 
house  and  went  to  London,  for  the  purpose 
of  persuading  a  creditor  to  withdraw  his  exe- 
cution, and  left  word  of  the  place  to  which 
she  had  gone,  but,  failing  to  procure  the 
withdrawing  of  the  execution,  did  not  return 
to  her  dwelling  house.  Held,  that  tliis 
was  an  act  of  bankruptcy.  Aldridge  v.  Ire- 
land, 3  Dougl.  397  ;  1  Taunt.  273.     C^ng.) 

5.  The  mere  failure  to  keep  an  appoint- 
ment made  with  a  creditor  is  not  an  act  of 
bankruptcy.  Key  ®.  Shaw,  \  M-  <&  S. 
462 ;  8  Bing.  320 ;  S.  P.,  Toleman  v.  Jones, 
9  Moore,  24;  s.  c.  Tucker  v.  Jones,  2 
Sing.  2 ;  Lees  v.  Martin,  1  M.  &  Eoh.  210. 
(Eng.) 

6.  When  a  man,  in  the  habit  of  attending 
the  Royal  Exchange,  broke  an  appointment 
he  had  made  with  a  creditor  to  meet  him 
there  ;  or  (being  the  proprietor  of  a  theatre) 
retired  behind  the  scenes  to  avoid  asheriff''s 
officer,  at  the  same  time  giving  oi-ders  to  be 
denied  to  him.  Held,  that  each  of  these  was 
an  act  of  bankruptcy.  Gunningham  v.  Laing, 
2  March,  230  ;  6  Taunt.  582 ;  2  Base,  475. 
(Eng.) 

7.  Where  a  debtor,  upon  application  made 
to  him  by  creditors  for  payment  of  their 
debts,  made  appointments  with  them  to 
meet  him  at  specified  times  and  places,  with 
reference  to  a  settlement  of  their  demands, 
but  failed  to  keep  such  appointment.  Held. 
that  the  failures  to  keep  such  appointments 
constituted  acts  of  bankruptcy,  although  the 
places  at  which  the  appointments  were  made 
were  not  his  usual  places  of  business.  Rus- 
sel  V  Bell,  10  M.  <6  W.  340.     (Eng.) 

8.  A  trader,  in  a  dissolution  of  partner- 
ship, left  at  the  place  of  business  a  direction 
that  letters  were  to  be  addressed  to  him  at  a 
particular  post  office,  at  a  shop.  The  con- 
tinuing partner  afterwards  instructed  a  soli- 
citor to  call  a  meeting  of  the  creditors,  and 
the  solicitor  notified  this  to  the  retired  part- 
ner, who  neither  sanctioned  the  meeting  nor 
attended  it.  Held,  that  neither  of  these 
omissions  constituted  an  act  of  bankruptcy. 
Ex  parte  Addison,  3  De  G.  (t  S.  580 ;  13 
Jur.  601 ;  18  L.  J.,  Bank.  13.    (Eng.) 


9.  A  trader  ma<le  an  appointment  with 
his  creditor  to  call  at  the  creditor's  house 
on  a  particular  day  to  make  arrangements 
for  taking  up  the  trader's  acceptance,  falling 
due  on  that  day ;  the  trader  failed  to  keep 
appointment,  and  did  not  pay  any  money 
on  account  of  the  bill.  Held,  the  not  keep- 
ing the  appointment  was  an  act  of  bankrupt- 
cy. In  re  O'Niel,  9  Jr.  Ghane.  Bep.  279. 
(Eng.) 

1 0.  A  trader  absenting  himself  for  three 
or  four  days  from  his  place  of  business,  and  in 
his  absence  a  bill  of  exchange  was  presented 
for  payment  and  was  dishonored ;  and  appli- 
cation was  also  made  for  payment  of  other 
bills.  The  trader  was  adjudicated  bankrupt, 
the  act  of  bankruptcy  being  his  absence  with 
intent  to  delay  his  creditors.  A  commis- 
sioner in  the  county  annulled  the  bankruptcy, 
the  bankrupt  swearing  that  his  absence  was 
occasioned  by  an  attempt  of  his  to  get  up 
evidence  of  perj  ury  against  one  of  his  work- 
men, end  to  obtain  pecuniary  assistance. 
Pending  this  dispute  as  to  the  adjudication, 
the  trader  signed  a  declaration  of  insolvency. 
On  appeal,  the  decision  of  the  commissioner 
was  affirmed,  on  the  ground  that  there  was 
not  sufficient  evidence  to  support  the  adju- 
cation ;  but  the  court  refused  to  allow  the 
trader  his  costs,  as  his  declaration  of  insol- 
vency, while  applying  to  annul  an  adjudica- 
tion, was  inconsistent  with  an  honest  desire 
for  the  equal  distribution  of  his  assets. 
Ex  parte  Barney,  32  L.  J.,  Bank.  41;  7  L. 
J.,  N.  S.  488.    (Eng.) 

1 1 .  Where  a  trader,  whose  goods  are  un- 
der seizure,  quits  his  home,  it  is  for  the  jury 
to  say  whether  he  departs  with  the  honafide 
intention  to  endeavor  to  procure  the  means 
of  removing  the  execution,  or,  whether, 
having  gone  for  that  purpose,  he  stays  away 
for  the  purpose  of  avoiding  his  creditors. 
Batchelor  v.  Vyse,  4,  M.  &  S.  552 ;  1  M.  <& 
Boh.  331.     (Eng.) 

12.  Semble,  that  in  order  to  constitute 
an  act  of  bankruptcy  by  departing  from  the 
dwelling  house,  the  departure  must  be  with 
an  absolute  intent  to  delay  creditors.  If  only 
with  intent  to  delay  creditors  in  case  a  par- 
ticular event  occurs,  and  that  event  does  not 
occur,  it  is  not  an  act  of  bankruptcy.  Fisher 
V.  Boucher,  10  B.  &  C.  605.     (Eng.) 

13.  The  act  of  bankruptcy,  by  leaving  his 
house  to  avoid  a  creditor,  without  collusion 


ABODE— ACCORD  AND  SATISFACTION. 


is  complete  at  the  instant  of  bis  departure, 
and  therefore  not  affected  by  a  subsequent 
residence  with  the  petitioning  creditor.  Ex 
parte  Gardner,  1  Ves.  <&BA5;1  Eose,  377. 
(Eng.) 


ABODE. 

1.  Temporary.  A  trader,  who  has  no 
settled  house  or  counting-house,  but  takes 
up  a  temporary  abode  at  a  public  house,  in 
the  place  to  which  his  business  carries  him, 
commits  an  act  of  bankruptcy  by  departing 
from  such  public  house  with  intent  to  delay 
his  creditors.  Holroyd  v.  Gwynne,  2  Taunt. 
176;  IBose,  113.     (Eng.) 

2.  Where  there  were  two  partners,  one 
of  whom  resided  in  Manchester  and  the 
other  in  London,  and  the  London  partner 
having  left  his  own  house  without  intent  to 
delay  his  creditors,  and  having  been  a  few 
days  on  a  visit  to  Manchester,  both  of  them 
left  the  house  of  business  there  to  avoid  an 
arrest,  at  the  same  time  carrying  their  books 
of  account  along  with  them.  Held,  that 
they  both  thereby  committed  an  act  of 
bankruptcy.  Spencer  v.  Billing,  3  Camp. 
314;  1  Sose,  302.     (Eng.) 


ACCEPTANCE. 

1.  Of  bill  of  exchange  by  Ameri- 
can agents.  Where  drafts  made  and  dated 
at  Neuremberg,  Bavaria,  drawn  or  purport- 
ing to  be  drawn  on  a  house  at  Leipsic,  ac- 
cepted by  authorized  agents  in  the  United 
States,  by  merely  writing  the  word  "Ac- 
cepted," with  date  and  drawee's  name  across 
the  face  of  the  draft,  are  over  due  and  pay- 
ment thereof  is  suspended  for  a  period  of 
fourteen  days,  the  drawee  having  a  place  of 
business  in  the  United  States  within  the 
southern  district  of  New  York,  at  which 
the  acceptances  were  executed,  will  be  or- 
dered to  show  cause  why  he  shall  not  be 
adjudicated  a  bankrupt  upon  the  petition  of 
the  maker  or  owner  of  the  draft.  Geyer  v. 
Bombard  &  Beyrick,  S.  D.  N.  Y.  Unre- 
ported. 

[Petition  in  this  case  filed  by  Audley  W. 
Gazzam.  solicitor  for  B.  Geyer,  of  Neurem- 
berg, Bavaria.  Proceedings  pending  at  date 
of  going  to  press.] 


ACCOMMODATION. 

1.  Indorser.  A  discharge  obtained  by 
an  insolvent  debtor  from  all  his  debts,  is  no 
bar  to  an  action  by  an  accommodation  in- 
dorser for  money  paid  by  him  subsequent  to 
the  discharge,  in  satisfaction  of  a  note  made 
by  the  insolvent.  Ford  v.  Andrews,  9  Wen- 
dell, 312. 

2.  The  provision  in  the  revised  statutes 
that  such  discharge  may  be  pleaded  in  bar 
of  any  action  incurred  by  the  insolvent  in 
consequence  of  the  payment  by  any  party 
to  such  note  of  the  money  thereby  secured, 
whether  such  payment  be  made  prior  or  sub- 
sequent to  the  execution  of  the  assignment 
by  the  insolvent,  applies  to  future  contracts 
made  previous  to  the  statute  going  into  opera- 
tion.   Ford  V.  Andrews,  9  Wendell,  312. 


ACCOMMODATION  NOTE. 

1 .  Proof  of.  If  the  payee  of  an  accom- 
modation note  has  had  the  same  discounted  at 
a  bank,  upon  his  own  sole  indorsement,  and 
afterwards  upon  learning  of  the  insolvency 
of  the  maker,  has  procured  another  person 
to  indorse  it  without  considei-alion,  and,  upou 
its  dishonor,  has  requested  and  induced  him 
to  pay  and  take  up  the  same,  and  then,  by  a 
subsequent  arrangement,  has  borrowed  of 
the  bank  the  amount  of  the  note  and  depos- 
ited it  to  the  credit  of  the  second  indorser, 
and  caused  the  note  to  be  delivered  to  the 
bank  again,  and  finally,  has  caused  the 
borrowed  money  to  be  repaid  to  the  bank, 
and  the  note  is  accordingly  taken  again  by 
the  second  indorser,  the  latter  cannot  prove 
it  against  the  insolvent  estate  of  the  maker, 
Dewey  v.  Living,  Zd  Aliens  (Mass.)  22. 


ACCORD  AND  SATISFACTION. 

1.  A  debt  is  not  paid  by  the  remittance 
of  a  draft  unless  by  special  agreement.  N. 
Y.  B.  1868;   6  Ahhotffs  Prac,  N.  S.  234. 

2.  The  promissory  note  of  a  debtor,  given 
for  a  precedent  simple  contract,  demand 
will  not  operate  as  payment  so  as  to  preclude 
the  creditor  from  suing  on  the  original  con- 
sideration, although  given  under  an  express 
agreement  that  it  was  to  be  received  in  full 
satisfaction  of  discharge.  A  promissory  note 
made  by  a  debtor  in  no  way  affects  or  impairs 
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the  original  debt  unless  it  is  paid.     Cole  v. 
Sackett,  1  Hill's  E.  516. 

3.  Providing  for  the  pa3'ment  of  a  note 
and  the  actual  payment  thereof  are  quite 
different  things,  and  the  holder  may  cancel 
the  renewal  note  and  recovery  be  had  on 
tlie  original.  Bates  v.  Rosekrans,  37  N.  Y. 
E.  409. 

4.  A  banker's  draft  is  not  payment  of  the 
original  debt  unless  by  special  agreement. 
Darnell  v.  Morehouse,  30  How.  Pr.  511. 

6.  The  renewal  of  a  note,  unless  received 
by  agreement  in  payment  of  the  original 
note,  does  not  constitute  a  bar  to  an  action 
brought  on  the  original  note,  and  is  not  an 
extinguisment  of  the  original  debt.  Bates  v. 
Rosekrans,  37  N.  Y.  E.  409. 

6.  It  is  a  -Hrell  settled  rule  of  law  that  re- 
ceiving a  negotiable  instrument  for  a,  debt 
does  not  operate  as  payment  unless  it  is  af- 
firmatively shown  that  such  was  the  inten- 
tion of  the  parties.  Johnson  v.  Bank  of 
North  America,  5.  Eoh.  554;  Gibson «;.  Tobie, 
53  Barb.  191. 

7.  In  order  to  make  the  receiving  of  a 
note  of  a  third  party  by  a  vendor  from  the 
vendee  a  payment  of  the  price,  there  nmst 
be  an  agreement  between  the  parties  to  the 
transaction  that  the  vendor  shall  receive  the 
note  in  pa3fment  of  the  property  so  Sold. 
Gibson  v.  Tobie,  53  Barb.  191. 

8.  Where  the  president  of  a  bank,  who 
is  the  maker  of  an  indorsed  note  discounted 
by  the  bank,  procures  a  third  party,  cogni- 
zant of  the  facts,  to  make  a  new  note  of  the 
same  tenor  and  amount,  which  he  indorses 
and  exchanges  for  his  own,  and  delivers  tliat 
to  the  maker  of  the  new  note  for  his  secu- 
rity, making  entries  in  the  books  of  the  bank, 
indicating  that  the  first  note  is  paid  and  the 
second  discounted,  it  was  held,  that  the  first 
note  was  not  paid,  but  remained  in  force 
against  both  maker  and  indorser.  Highland 
Bank  v.  Dubois,  5  Dcnio,  (iV.  Y.)  558. 

9.  The  acceptance  by  a  creditor  of  a  bill 
or  note  made  by  a  third  party  does  not  sat- 
isfy it  unless  the  parties  agreed  that  it  should 
be  received  as  payment.  Where  the  note 
or  bill  is  received  on  a  precedent  debt,  the 
pi-esumption  is  that  it  was  not  taken  as  pay- 
ment, and  the  onus  of  establishing  that  it 
was  agreed  to  be  so  taken  is  upon  the  debtor. 
But  where  it  is  received  contemporaneously 
with  the  contracting  of  the  debt,  the  pre- 
sumption is  that  it  was  agreed  to  be  taken 


in  payment,  and  the  burden  of  proving  the 
contrary  rests  on  the  creditor.  Noel  v.  Mur- 
ray, 13  N.  Y.  E.  168. 

10.  In  general,  where  the  obligation  of  a 
third  party  is  received  from  the  debtor  by 
the  creditor  at  the  time  the  debt  is  contracted, 
the  presumption  is  that  it  is  agreed  to  be 
taken  in  payment,  but  such  presumption 
may  be  rebutted  by  evidence  of  a  contrary 
agreement  or  understanding  of  the  parties, 
which  may  be  inferred  from  their  subsequent 
conduct  in  respect  to  such  transaction.  The 
fact  that  a  dividend  in  bankruptcy  out  of  the 
assets  of  the  acceptor  (third  person)  has  been 
received  by  the  creditor  who  has  been  paid 
by  notes  of  the  debtor,  given  in  lieu  of  the 
acceptance,  will  not  entitle  the  debtor  to  re- 
cover back  the  amount  paid  by  him  to  the 
creditor  who  has  made  a  tender  of  the 
amount  received  as  dividend.  Youngs  v. 
Stahelin,  34  N.  Y.  E.  358. 


ACCOUNT  OF  ASSIGNEE. 

1 .  Preparatory  to  the  final  dividend,  the 
assignee  shall  submit  his  account  to  the 
court,  and  file  the  same,  and  give  notice  to 
the  creditors  of  such  filing,  and  shall  also 
give  notice  that  he  will  apply  for  a  settle- 
ment of  his  account,  and  for  a  discharge 
from  all  liability  as  assignee,  at  a  time 
to  be  specified  in  such  notice,  and  at  such 
time  the  court  shall  audit  and  pass  the 
accounts  of  the  assignee ;  and  such  assignee 
shall,  if  required  by  the  court,  be  examined 
as  to  the  truth  of  such  account,  and,  if  found 
correct,  he  shall  thereby  be  discharged  from 
all  liability  as  assignee  to  any  creditor  of  the 
bankrupt.  Sec.  28  -U.  S.  Bankrupt  Act, 
1867. 


ACCOUNTS. 

1.  For  services  of  register  and 
marshal.  Every  register  shall  keep  an 
accurate  account  of  his  traveling  and  inci- 
dental expenses,  and  those  of  any  clerk  or 
other  officer  attending  him  in  the  perform- 
ance of  his  duties  in  any  case  or  number  of 
cases  which  may  be  referred  to  him;  and 
shall  make  return  of  the  same  under  oath, 
with  proper  vouchers  (when  vouchers  can 
be  procured),  on  the  first  Tuesday  in  each 
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month ;  and  the  marshal  shall  make  his 
return  under  oath,  of  his  actual  and  neces- 
sary expenses  in  the  sei-TJce  of  every  war- 
rant addressed  to  him,  and  for  custody  of 
property,  publication  of  notices,  and  other 
services,  and  other  actual  and  necessary 
expenses  paid  by  him  with  vouchers  therefor 
whenever  practicable,  and  also  with  a  state- 
ment that  the  amounts  charged  by  him  are 
just  and  reasonable.  General  Order  No.  12, 
Sup.  Ct.  U.  S. — In  Banhruptcy. 

2.  An  open,  running  account  for  merchan- 
dise sold  consisting  of  various  items  of  char- 
ges and  credits  at  different  times,  in  which 
was  credited  the  amount  at  which  property 
was  purchased  by  way  of  fraudulent  prefer- 
ence, leaving  a  balance,  which  was  proved  up 
before  the  register  against  the  bankrupt's 
estate,  was  held  prima  facie  to  be  but  a 
single  debt  or  claim  and  by  reason  of  such 
preference  disentitled  to  any  dividend  or  any 
part  thereof  out  of  the  bankrupt's  estate. 
In  re  Richter's  estate,  (Z7.  S.  C.  C,  Iowa,)  4 
N.  B.  B.  67  (citing  Secor  v.  Sturges,  16  JV^. 
Y.  548,  and  Sweeney  v.  Daugherty,  23  Iowa, 
288,  in  re  Tonkin  v.  Trewartha,  4  N.  B.  B. 
13. 

3.  An  open  account  between  a  creditor 
and  a  bankrupt,  if  contested  by  the  bankrupt, 
cannot  be  proved  until  the  amount  due  is 
ascertained.  In  re  Jones  (Fa.)  2  N.  B. 
JB.  20. 

4.  A  cash  account  being  necessary  to  an 
understanding  of  a  trader's  business,  the 
omission  to  keep  such  an  account  will  pre- 
vent a  merchant  or  tradesman  from  obtaining 
his  discharge.  '  In  re  Littlefield,  (Mass.') 
3  iV.  B .  B.  14.  (See  section  29,  Bankrupt 
ActoflS&l.) 

5.  The  commissioner  has  power  after  the 
close  of  the  credit  meeting  and  settling  of  the 
assignee's  accounts,  to  examine  said  assignees 
as  to  money  received  before  and  not  ac- 
counted for,  and  even  to  reinvestigate  those 
accounts.  Ex  parte  Applegarth,  2  D.  S  Ch. 
101.     (Eng.) 

6.  If  assignees  refuse  or  neglect  to  attend 
meetings  or  produce  their  accounts  upon  the 
application  of  any  of  the  creditors  the  court 
will  compel  them  under  the  penalty  of  an 
attachment.  Ex  parte  Whitchurch,  1  Atk. 
91.     (Eng.) 

7.  Assignees  to  render.  "Where 
the  assignees  received  no  money,  nor  made 


any  payments  for  or  on  account  of  the  estate 
personally,  all  the  receipts  and  payments 
were  had  and  made  by  their  solicitor.  The 
solicitor  stated  on  an  oath  the  accuracy  of 
the  accounts,  namely,  that  all  the  receipts 
and  payments  were  such  as  were  disclosed 
in  certain  documents  which  he  laid  before 
the  commissioners ;  but  it  did  not  appear  that 
the  assignees  verified  the  accuracy  of  the 
accounts.  It  was  held  that  the  accounts 
were  still  open.  Ex parte'Ree»,  9  Jur.  996. 
(Eng.) 

8.  Where  there  had  been  no  andit  to  the  as- 
signee's accounts,  and  large  sums  had  been  re- 
ceived by  them,  it  was  held  that  the  official  as- 
signee acted  properly  in  calling  for  an  audit, 
although  twenty-five  years  had  elapsed  since 
any  step  had  been  taken,  and  no  creditor 
made  any  complaint ;  but  the  court  being  of 
the  opinion  that  the  official  assignee  might, 
with  little  difficulty  and  at  a  small  expense, 
have  satisfied  himself  that  the  circumstances 
did  not  render  it  incumbent  upon  him  to 
continue  to  prosecute  a  claim  against  the 
creditor's  assignee,  he  was  not  entitled  to 
his  full  costs  as  against  the  latter,  there  be- 
ing no  estate.  Ex  parte  Shaw,  1  De  Gex, 
242.     (Eng.) 

9.  Where  a  creditor's  assignee  omitted 
to  render  accounts  within  the  time  pre 
scribed  by  24  and  25  Vict.,  c.  134,  s.  129, 
and  to  attend  two  meetings  appointed  for 
the  examination  of  the  bankrupt,  it  was 
held  that  these  were  sufficient  grounds  for 
his  removal,  and  that  he  should  pay  the 
costs  of  one  of  the  adjournments  occasioned 
by  his  absence.  Exparte  Kawlings,  9  Jur., 
N.  S.  1183;  13  TT.  iJ.  3 ;  9  L.  T.,N.  S.  275, 
C.     (Eng.) 

10.  Claim  on.  Though  a  claimant 
should  present  a  note  to  commissioners  of 
insolvency  for  allowance,  with  his  oath 
that  it  was  due,  he  would  not,  for  that 
reason,  on  an  appeal  from  the  decision  of 
the  commissioners,  beprecluded  from  claim- 
ing upon  the  account  for  which  the  note  was 
given.  Bluehill  Academy  v.  Ellis,  32  Maine 
B.  260. 


ACCOUNTANT. 
1.  An   accountant  who  had    a  demand 
against  a  bankrupt  for  making  up  his  books 


ACCOUNTING— ACT  OF  BANKRUPTCY. 


before  the  bankruptcy,  was  deprived  of  the 
books  by  the  messenger.  On  a  petition, 
praying  either  the  restoration  of  the  books 
or  the  payment  of  the  demands,  the  court 
ordered  that  the  assignee  should  either  re- 
store the  books,  without  prejudice  to  any 
question,  or  at  their  election  should  pay  the 
demand.  Bx  parte  Southall,  12  Jur.  576  j 
17  L.  J.,  Bank.  21.     (Eng.) 


ACCOUNTING-. 

1.  Of  assignee  under  state  laws. 
The  accounting  of  the  voluntary  assignee 
should  be  under  the  decree  of  the  assignees 
in  bankruptcy.  There  should  be  no  subse- 
quent account  in  a  proceeding  under  state 
■  legislation  in  a  court  of  this  state,  unless 
some  extraordinary  reason  requires  a  distri- 
bution under  the  laws  of  the  state  for  the 
benefit  of  the  general  body  of  creditors.  A 
mere  general  allowance  in  -the  decree  of 
the  reasonable  charges  and  expenses  of  the 
voluntary  assignee  should  not  be  understood 
as  including  his  expense  of  a  proposed  ac- 
count in  a  state  court.  Burkholder  v. 
Stump,  4  N.  B.  B.  191. 

2.  Of  property  and  moneys  sold 

and  paid  by  debtor.  Property  trans- 
ferred by  bill  of  sale,  moneys  paid  to  cred- 
itors and  securities  mentioned  in  a  confession 
of  judgment  (beyond  the  amount  paid  in 
redemption  of  the  same),  must  be  accounted 
for  before  a  master  if  the  parties  do  not 
agree  on  the  amount  where  the  transactions 
have  been  contrary  to  the  true  spirit  of  the 
law.  In  re  Iselin  et  al,  (^S.D.  N.  F.),  5 
N.  B.  B. 


ACCRETION. 

1 .  A.,  immediately  previous  to  his  bank- 
ruptcy, in  March,  1842,  had  a  fee  simple 
title  in  property  on  Sand  street,  Chicago, 
subject  to  the  public  easement,  which  street 
then  terminated  in  lake  Michigan ;  but  more 
than  450  feet  of  accretion  now  exists  be- 
tween Sand  street  and  the  present  lake  shore. 
The  court  held  that  the  interest  of  A.  in 
Sand  street  at  the  time  of  his  decree  in 
bankruptcy  was  property  within  the  mean- 
ing of  the  U.  S.  bankrupt  act  of  1841,  which 


passed  by  the  decree  to  the  assignee,  and  by 
mesne  conveyance  came  from  him  to  the 
present  owner,  and  that  the  right  of  accre- 
tion was  a  vested  right,  inseparably  connect- 
ed with  the  legal  title,. and  passed  with  it  to 
the  assignee.  Kinzie  «.  Winston,  (?7.  S.  G. 
C.  111.)  4.  N.  B.  B.  21. 


ACKNOWLEDGMENT. 

1 .  A  deed  of  lands  in  Maryland,  signed, 
sealed  and  delivered  on  the  30th  of  May, 
and  acknowledged  on  the  14th  of  June,  is  to 
be  considered  as  made  on  the  30th  of  May, 
and  its  acknowledgment  on  the  14th  of  June, 
will  not  cause  it  to  be  such  a  deed  as  is  con- 
templated in  the  bankrupt  act  which  came 
into  operation  on  the  3d  of  June,  1800. 
"Wood  V.  0 wings,  1  Cranch,  239  (U.  8.  S. 

c.-) 

2.  An  acknowledgment  is  not  requisite  to 
a  power  or  letter  of  attorney  to  represent  a 
creditor.    In  re  Powell,  (]Sf.  J.)  2  JV.  B.  B. 

17. 


ACKNOWLEDGMENT  OF 
DEBT. 

1 .  An  inventory  and  aflBdavit  of  a  debt 
made  by  an  insolvent,  before  a  commissioner, 
in  order  to  obtain  his  discharge  (which  is 
granted),  under  the  insolvent  act,  is  a  suffi- 
cient acknowledgment  to  take  the  debt  out 
of  the  statute  of  limitations.  Bryar  v.  Will- 
cocks,  3  Cowan,  159. 


ACT   OF    BANKRUPTCY. 

1.  Absconding.  A  non-trader,  much 
indebted,  left  the  realm  and  an  order  had 
been  made  under  the  English  bankruptcy 
act  of  1861,  for  service  of  a  petition 
for  adjudication  on  him  abroad.  His  so- 
licitor, with  whom  he  was  in  communica- 
tion, was  present  when  the  order  was  made, 
but  gave  no  information,  and  declined  to  ac- 
cept service.  The  petitioner  sent  a  clerk 
abroad,  who  was  unable  to  find  and  serve 
the  debtor.  Service  of  the  petition  was  then 
ordered  to  be  made  on  the  solicitor,  and  the 
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debtor  was  thereupon  adjudged  bankrupt. 
Held,  that  under  the  circumstances  the  ad- 
judication was  good.  In  re  Oalthrop,  3  L. 
li.  Oh.  252;  37  L.  J.,  Bank.  17;  18  L.  J., 
N.  S.  166 ;  16  N.  B.  446.     (Eng.) 

2.  Assignment.  A  trader  gave  a  bill 
of  sale  of  his  stock  in  trade  to  A.,  in  con- 
sidei-ation  of  his  indorsing  a  bill  of  exchange 
which  the  trader  discounted,  but  the  bill  of 
sale  was  not  registered.  Nine  months  after 
wards  he  executed  an  assignment  of  the 
bulk  of  his  property  to  secure  the  same  debt 
and  further  advances.  Held,  that  the  as- 
signment being  otherwise  fraudulent,  could 
not  be  supported  on  the  ground  that  it  was 
a  substitution  for  the  first  bill  of  sale.  JEx 
parte  Foxley,  in  re  Nurse,  3  L.  B.,  Ch.  515; 
16  W.  B.  821 ;  18  L.  T.,  N.  S.  862.  (Eng.) 

3.  If  an  assignment  is  an  act  of  bank- 
ruptcy as  being  fraudulent  against  the  cred- 
itors, it  is  also  void  as  between  the  parties. 
In  re  Oolemere,  li.  B.,  Ch.  128;  12  Jur., 
N.  S.  38  ;  35  L.  J.,  Bank.  8 ;  13  i.  T.,  N. 
S.&21.    (Eng.) 

4.  An  assignment  by  a  trader  of  his  whole 
property  for  a  fair  equivalent  is  not  an  act 
of  bankruptcy,  although  a  past  debt  is  in- 
cluded in  the  sura  secured  by  the  assign- 
ment. Ben  V.  Bill,  16  W.  B.,  C.  P.  760. 
(Eng.) 

5.  Assignments  of  a  part  of  a  debtor's 
property  are  fraudulent,  and  as  such  acts  of 
bankruptcy  when  they  are  made  in  contem- 
plation of  bankruptcy  for  the  purpose  of 
preferring  particular  creditors.  Devon  v. 
Watts,  Doug.  88;  Harman  v.  Fisher,  Cowp. 
117  ;  Hartshorn  v.  Slodden,  2  B.  &  P.  582  ; 
Crosby  v.  Cranch,  2  Camp.  167  ;  11  East, 
256;  Hale  v.  Allnutt,  25  L.  J.,  C.  P.  267  ; 
Edwards  v.  Glyn,  28  L.  J.,  Q.  B.  350 ;  Bills 
i;.  Smith,  34  L.  J.,  Q.  B.  68.     (Eng.) 

6.  An  assignment  made  in  pursuance  of 
a  binding  antecedent  agreement  so  to  do,  is 
an  exception  to  the  rules  that  assignments 
of  the  whole  of  a  debtor's  property  are  acts 
of  bankruptcy.  Hutton  v.  Crutwell,  IIS.  dt 
B.  15;  22  L.  J.,  Q.  B.  78;  Harris  v.  Rickett, 
48  and  n.  1;  28  L.  J.  Ex.  197.     (Eng.) 

7.  An  assignment  by  a  trader  of  all  his 
property,  book  debts  and  stock  in  trade,  in 
consideration  of  an  old  debt  of  530Z.  the 
only  present  advance  being  20i.  to  pay  the 
trader's  attorney  the  costs  of  the  assign- 
ment, amounts  to  a  fraud  in  the  eye  of  the  > 


law,  and  is  an  act  of  bankruptcy,  notwith- 
standing that  it  was  in  fact,  as  between  the 
parties  to  it  a  perfectly  fair  and  Tjona  fide 
transaction.  Book  debts  due  to  the  bank- 
rupt paid  to  a  third  party  under  such  an  as- 
signment belong  to  the  assignee  in  bank- 
I'uptcy,  and  may  be  recovered  by  him  in  an 
action  formoney  had  and  received.  Pensonr. 
Moon,  15  L.  T.,  N.  S.  444.     (Eng.) 

8.  A  firm  executed  a  bill  of  sale  to  A. 
of  machinery,  and  covenanted  to  insure  and 
keep  it  insured  from  loss  by  fire  in  some 
office  to  be  approved  by  A.,  during  the  con- 
tinuance of  the  security,  and  in  default  with 
liberty  to  him  to  insure  and  charge  the  pre- 
miums on  his  security.  The  insurance  was 
effected  in  the  names  of  the  firm,  and  the 
machinery  was  afterwards  destroyed  by  fire. 
On  the  day  of  the  fire  the  firm  assigned  all 
their  property  to  trustees  for  the  benefit  of 
their  creditors.  The  assignment,  which  was 
intended  to  operate  under  the  English  bank- 
rupt act  of  1861,  was  executed  by  the  sev- 
eral partners  and  the  trustees,  but  was  de- 
stroyed before  execution  by  any  creditor. 
A.  gave  notice  of  his  claim  to  the  insurance 
office,  having  previously  had  notice  of  the 
deed  of  assignment  and  of  its  destruction. 
The  firm  afterwards  became  bankrupt.  Held, 
that  the  benefit  of  the  policy  did  not  pass  to 
A.  under  the  covenant  to  insure,  and  that  the 
execution  of  the  assignment  was  an  act  of 
bankruptcy,  and  A.,  having  had  notice,  could 
not  claim  against  the  assignee  in  bankruptcy. 
Lees  V.  Whitely,  2  L.  B.,  Eq.  162;  35  L.  J., 
Chanc.  412  ;  14  W.  B.  534;  14  L.  T.,  N.  3. 
472.     (Eng.) 

9.  A  deed  of  assignment  of  all  a  debtor's 
property  for  the  benefit  of  his  creditors  is, 
though  unstamped  and  unregistered,  avail- 
able as  an  act  of  bankruptcy  for  the  purpose 
of  founding  an  adjudication  against  the  debt- 
or. In  re  Squire,  17  W.  B.  40 ;  19  L.  T., 
N.  8.  272;  38  L.  J.,  Bank.  13  ;  4  i.  B., 
Ch.47.    (Eng.) 

10.  Bill  of  sale.  Execution  was  levied 
upon  the  goods  on  the  premises  of  a  trader, 
who  was  in  insolvent  circumstances  and  had 
ceased  to  carry  on  his  trade,  for  a  debt 
exceeding  501.  The  trader  executed  a  bill 
of  sale  by  which  he  mortgaged  all  his  stock 
in  trade  and  effects  to  secure  the  judgment 
debt,  and  the  sheriff"  withdrew.  Held,  that 
whatever  might  have  been  the  case  before 
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the  passing  of  the  English  bankruptcy  act, 
1861,  s.  73,  the  bill  of  sale  was  an  act  of 
banki'uptcy,  for  it  prevented  the  creditors 
from  treating  the  seizure  and  sale  as  an  act 
of  bankruptcy  and  obtaining  a  distribution  of 
the  property  seized  by  means  of  an  adjudi- 
cation in  bankruptcy  ;  and  that  any  benefit 
which  might  be  expected  to  arise  from  post- 
poning a  forced  sale  was  a  benefit  only  to 
the  execution  creditor,  and  not  the  rest  of 
the  creditors,  who  took  no  benefit  under 
the  security.  Woodhouse  v.  Murray,  36  L. 
J.,  Q.  B.  289  ;  Q.  L.  R.,  Q.  B.  634  iSB.c^ 
S.  464 ;  15  W.  B.  1109  ;  46  L.  T.,  N.  S. 
559 ;  affirmed  on  appeal,  33  L.  J.,  Q.  B.  28; 
4  L.  B.,  <i.  B.21;9B.&  8. 720 ;  19  L.  T., 
N.  S.  670 ;   17    W.  B.  206.     (Eng.) 

11.  By  manufacturing  company 
as  indorser.  Where  an  owner  of  real 
estate  made  his  promissory  note  and  de- 
livered it  (with  or  without  security,  which 
it  does  not  appear ;)  to  an  officer  of  a  manu- 
facturing company  who  indorsed  the  note 
with  his  own  name,  and  also  as  vice  presi- 
dent, and  the  note  goes  to  protest  and  pay- 
ment is  suspended  for  a  period  of  14  days, 
an  adjudication  of  the  manufacturing  com- 
pany as  a  bankrupt  will  be  made  in  favor  of 
creditors  who  received  the  note  from  the 
officers  of  the  company  in  the  usual  course  of 
business.  In  re  The  Manhattan  Engraving 
Company,  (iS.  D.  N.  Y.)  Unreported. 

12.  Delivery  of  goods.  A  delivery 
of  goods  to  be  an  act  of  bankruptcy  within 
12  &  13  Vict.  c.  106,  s.  67,  must  pass  or 
purport  to  pass  some  property  or  interest  in 
the  goods.  Isitt  v.  Beeston,  4  L.  B.  Exch. 
149 ;  38  L.  J.,  Exch.  89 ;  20  L.  T.,  N.  S. 
371 ;  17  W.  B.  620,  683.     (Eng.) 

1 3.  The  trading  out  of  any  district  will 
support  an  adjudication  in  the  district  In 
re  Cleland,  36  L.  J,  Bank.  23;  2  L.B.,  Ch. 
466  ;  15  W.  B.  681 ;  16  L.  T.,  N.  S.  403. 
(Eng.) 

14.  Denied  to  creditors.  It  is  not 
an  act  of  bankruptcy  for  a  trader  to  order 
liimself  denied  to  creditors  at  unseasonable 
hours.  Smith  v.  Ourrie,  3  Cmip.  349. 
(Eng.) 

15.  Evidence  of.    When  the  act  of 

Gaz.  o 


bankruptcy  rehed  on,  in  an  indictment  for 
fraudulently  obtaining  goods  on  credit,  was 
the  filing  of  the  petition  and  the  evidence  of- 
fered was  a  copy  of  the  petition  duly  signed 
and  certified  by  the  pi-oper  officer,  but  the 
time  of  filing  such  petition  was  only  shown  by 
■an  indorsement  on  the  back  of  the  copy,  which 
indorsement  was  not  certified  or  referred  to 
by  the  petition,  it  was  held,  that  although 
the  petition  to,  and  adjudication  of,  the  court 
of  bankruptcy  were  proved,  yet  that  it  was 
also  necessary  to  prove  tlie  act  of  bankruptcy 
and  that  the  evidence  was  not  sufficient  for 
that  purpose.  Reg.  v.  Lands,  Dears,  C.  C. 
568 ;  1  Jtcr.,  N.  S.  1176 ;  25  L.  J.,  N.  S.  13. 
(Eng.) 

1 6.  Fraudulent  conveyance.   The 

convej'ance  by  a  trader  of  all  his  property  in 
consideration  of  a  pre-existing  indebtedness 
has  always  been  held  to  be  fraudulent  within 
the  meaning  of  the  bankruptcy  act,  because 
the  very  nature  of  the  transaction  prevented 
him  from  carrying  on  his  trade,  and  the  fact 
that  the  conveyance  was  made  for  the  benefit 
of  all  the  creditors  would  not  prevent  the 
transaction  from  being  fraudulent.  Stewart 
V.  Moody,  1  C.  M.  &  B.  777.     (Eng.) 

17.  A  trader  conveyed  all  his  property, 
except  his  furniture  and  book  debts,  to  a 
creditor  for  the  purpose  of  securing  a  previ- 
ously existing  debt.  Held,  that  notwith- 
standing the  reservation,  the  deed  was  fi-aud- 
ulent  and  void,  inasmuch  as  it  placed  the  bulk 
of  his  property  out  of  the  reach  of  his  other 
creditors.  Ex  parte  Poxley,  in  re  Nurse, 
3£  B.,  Ch.  515;  16  i.  B.  831;  18  i.  J., 
N.  S.  862.     (Eng.) 

18.  Of  indorser  and  not  maker. 
Where  petition  alleges  that  goods  were  sold 
and  delivered  to  a  payee  and  not  to  the 
maker  of  a  note  the  maker  cannot  be  adjudi- 
cated bankrupt  upon  the  simple  allegation  of 
suspension  of  his  commercial  paper  and  its 
non-resumption,  within  14  days,  inasmuch  as 
it  does  not  appear  that  the  note  actually 
was  the  maker's  commercial  paper.  In  re 
Rogers,  (S.  B.  N.  Y.)  Unreported. 

19.  Permitting  judgment.  The 
mere  failure  of  an  insolvent  debtor  to  file  a 
voluntary  petition  to  be  adjudged  a  bank- 
rupt when  sued,  and  permitting  a  judgment 
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to  be  entered  against  him,  is  not  an  act  of 
bankruptcy  unless  done  with  a  view  to  give 
a  preference,  or  to  defeat  the  operation  of 
the  bankrupt  act.  In  re  Wiight,  ( U.  S.  C. 
C.  Mo.)  4  N.  B.  a.  197. 

20.  Proof  of.  A  deed  of  assignment 
under  the  English  bankruptcy  act,  1861, 
schedule  D,  may  be  given  in  evidence  as 
proof  of  an  act  of  bankruptcy,  though  neither 
stamped  nor  registered  ;  and  notice  of  the 
execution  of  the  deed  is  notice  of  an  act  of 
bankruptcy.  Ponsford  v.  Walton,  3  L.  B., 
C.  P.  167 ;  37  L.  J.,  C.  P.  113  ;  16  W.  B. 
363  ;  17  L.  T.,  N.  S.  511, 796.     (Eng.) 

2 1 .  If  in  trover  by  assignees  of  a  bank- 
rupt the  defendant  plead  that  the  plaintiffs 
are  not  assignees,  they  may,  on  that  issue, 
give  evidence  of  any  act  of  bankrupty  com- 
mitted before  the  date  of  the  flat,  although 
such  act  of  bankruptcy  is  later  in  date  than 
the  transaction  which  is  relied  on  as  the 
conversion  by  the  defendant.  Gibson  v. 
King,  Car.  &  M.,  458,  see  12  <&  13  Vict. 
c.  196,  s.  234.     (Eng.) 

22.  In  order  to  make  the  declaration  of 
a  bankrupt  admissible  evidence  of  an  act  of 
bankruptcy,  it  is  not  essential  that  the  dec- 
laration and  act  should  be  contemporaneous. 
Cranch  v.  Great  Western  Railway  Compa- 
ny, 4  P.  c&  D.  686  -,1  Q.B.51;  2  Bailway 
Cas.  505 ;  5  Ju/r.  826.     (Eng.) 

23.  Security  by  mortgage,  not 
an.  Where  a  petitioning  creditor  alleges 
in  his  petition  as  an  act  of  bankruptcy,  that 
on  the  29th  day  of  October,  1870,  the  debtor 
made  certain  transfers  of  real  and  personal 
property,  with  intent  to  delay  his  creditors, 
and  the  debtor  in  bis  answer  (which  was 
supported  by  the  proof)  showed  that  the 
transfers  were  by  way  of  mortgages  ;  that 
both  mortgages  were  given  to  secure  the 
same  sum  (^1,080)  borrowed  by  the  debtor, 
on  the  29th  day  of  October,  1870,  from  the 
mortgagee,  in  order  to  relieve  the  debtor's 
stock  in  business  from  a  contested  attach- 
ment, and  thus  enable  the  debtor  to  go  on 
in  his  business  of  manufacturing  shingles  ; 
that  the  loan  was  specifically  to  settle  this 
attachment  writ,  and  also  to  pay  the  only 
overdue  paper  of  the  debtor  known  of  by 
the  mortgagee  to  be  outstanding,  except  only 
such  secured  paper  as  the  mortgagee  already 


had.  Held,  that  as  the  mortgages  were 
based  upon  a  present  consideration,  and 
were  neither  given  hor  received  witli  any 
intent  to  delay  creditors,  they  did  not  con- 
stitute an  act  of  bankruptcy.  Petition  dis- 
missed at  cost  of  petitioning  creditors.  In 
re  Sanford,  (S.  B.  Wis.)  5  N.  B.  B.  1. 

24.  An  execution  creditor  having  seized 
the  goods  of  his  debtor  under  a  ft.  fa.,  the 
latter  subsequently  to  the  seizure,  but  before 
sale,  committed  an  act  of  bankruptcy,  of 
which  the  creditor  had  notice,  it  was  held, 
that  the  words  notice  of  any  prior  act  of 
bankruptcy,  12  &  13  Vict.  c.  106,  s.  133, 
have  reference  only  to  acts  of  bankruptcy 
committed  prior  to  the  seizure,  and  not  to 
acts  subsequent  thereto ;  and  that  con- 
sequently, the  creditor  was  entitled  to  the 
benefit  of  the  execution.  Edwards  v.  Scars- 
brook,  '3  JS.  &  8.  280;  11  W.  B.  33; 
7  L.  T.,^N.  S.  275  ;  9  Jur.,  N.  S.  537  ;  32 
L.  J.,  Q.  B.  45  ;  affirmed  on  appeal,  9  Jur., 
N.  S.  201.    (Eng.) 

25.  Seizure.  An  act  of  bankruptcy 
by  procuring  goods  to  be  taken  in  execution 
is  not  committed  till  seizure,  and  when  so 
committed  is  not  carried  back  by  relation  to 
an  earlier  period.  Belcer  v.  Gumorr,  9  Q. 
B.  873  ;  16  L.  J.,  Q.  B.  158  ;  11  Jur.  286 
Gibson  v.  King,.  1  Car.  &  Marsh,  458; 
Griffith  &  Holmes'  English  bankrupt  law, 
105  and  106.     (Eng.) 

2  6.  Suspension  of  payment  of  for- 
eign bills  of  exchange.  Where  drafts 
made  and  dated  at  Neuremberg,  Bavaria, 
drawn  or  purporting  to  be  drawn  on  a  house 
at  Leipsic,  accepted  by  authorized  agents  in 
the  United  States  by  merely  writing  the 
word  "  accepted  "  with  date  and  drawee's 
name  across  the  face  of  the  draft  are  over- 
due and  payment  thereof  is  suspended  for  a 
period  of  14  days,  the  drawee  having  a  place 
of  business  in  the  United  States  within  the 
souther  district  of  New  York,  at  which  the 
acceptances  were  executed,  will  be  ordered  to 
show  cause  why  he  shall  not  be  ad  j  udicated 
a  bankrupt  upon  the  petition  of  the  maker 
or  owner  of  the  draft.  Geyer  v.  Bombard 
&  Beyrick,  (S.  D.  N.  Y.)    Unreported. 

27.   Suffering    judgment.       The 
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bankrupt  committed  an  act  of  bankruptcy 
in  sufTering  a  judgment  by  default  and  the 
levy  of  an  execution  thereon.  In  re  David- 
son, 3  N.  B.  E.  106. 

28.  Suffering  property  to  be  ta- 
ken. It  is  an  act  of  bankruptcy  for  a 
member  of  an  insolvent  firm  to  suffer  its 
property  to  be  taken  on  legal  process  with 
intent  to  give  a  preference  to  a  creditor  of 
the  firm.  In  re  Black  &  Secor,  1  N.  B. 
B.  81 ;  s.  c.  1  L.  T.  B.  39. 

29.  "What  are  and  what  are  not. 
Where  A.,  being  indebted  to  B.,  under  pres- 
sure, gave  on  May  30th  a  bill  of  sale  of  all 
his  effects  to  B.,  to  secure  the  existing  debt 
and  a  further  small  advance  (the  amount 
being  about  a  fair  equivalent  for  the  goods) . 
On  the  10th  of  July  B.  sent  a  man  to  rub 
out  A.'s  name  from  the  sign  at  his  place  of 
business,  which  was  an  inn  ;  on  the  13th 
of  July  he  took  possession,  but  left  A.  to 
manage  the  concern  for  him.  On  the  15th 
A.  filed  his  petition  in  bankruptcy,  and  on 
the  16th  was  adjudged  a  bankrupt.  In  an 
action  by  the  assignees  to  recover  the  value 

-of  the  goods  so  conveyed,  the  jury  having 
found  that  the  transaction  was  bona  fide, 
and  the  possession  was  really  and  notori- 
ously taken  by  B.  prior  to  the  bankruptcy, 
it  was  held  that  the  transaction  could  not 
be  avoided,  either  as  an  act  of  bankruptcy 
or  as  a  fraudulent  preference ;  and  that  the 
goods  were  not  in  his  order  and  disposition 
at  the  time  of  his  bankruptcy.  Shrubsole  v. 
Sussams,  16  C.  B.,  N.  8.  452.    (Eng.) 

30.  "What  is  and  what  is  not 
SuflBcient  notice  of.  Notice  that  a  party 
has  executed  a  deed  conveying  all  his  prop- 
erty for  the  benefit  of  creditors,  is  notice  of 
an  act  of  bankruptcy.  Lackington  v.  Elliott, 
1  M.d;  G.  538 ;  8  Scott,  N.  B.  275 ;  8  Jur. 
695;  13  L.  J.,  G.  P.  153.  (Eng.) 

3 1 .  Notice  to  the  sheriff's  officer  in  pos- 
session under  a  fi.  fa.  of  an  act  of  bank- 
ruptcy committed  by  the  defendant,  is  not 
notice  to  the  execution  creditor.  Ramsey  v. 
Eaton,  10  M.(6W.22;2  D.,  N.  8.  219 ;  6 
Jur.  489.    (Eng.) 

32.  An  intimation  given  by  a  clerk  of 
the  defendant's  attorney  to  the  clerk  of 
the  plaintiff's  attorney,  that  the  defendant 
had  committed  an  act  of  bankruptcy  is  not 


sufficient  notice  to  defeat  an  execution, 
where  it  is  not  shown  that  the  clerk  who 
received  the  information  was  a  managing 
clerk,  or  that  he  had  communicated  the  mat- 
ter to  his  principal.  Pennell  v.  Stephens,  7 
C.  B.  987 ;  7  D.  dc  L.  133  ;  13  Jur.  766;  18 
i. /.,  C.  P.  291.     (Eng.) 

33.  A  notice  to  an  execution  creditor  by 
a  bankrupt,  that  he  has  committed  several 
acts  of  bankruptcy,  is  a  sufficient  notice  of 
a  prior  act  of  bankruptcy.  Udal  v.  Walton, 
14  M.  (&  W.  254;  9  Jur.  515;  14  L.  J. 
Exch.  2&2;  8.  P.  Arthur*.  Whitworth,  6 
Jur.  323,  Q.  B.     (Eng.) 

34.  Notice  of  an  act  of  bankruptcy  means 
knowledge  thereof,  or  wilfully  abstaining 
from  acquiring  such  knowledge.  Bird  v. 
Bass,  6  M.d:  G.  143 ;  6  Scott,  N.  B.  928. 
(Eng.) 

35.  A  letter  from  a  bankrupt  to  a  credi- 
tor, saying  that  he  had  resolved  not  to  open 
his  bank  on  Monday,  does  not  amount  to 
notice  of  an  act  of  bankruptcy,  but  is  only 
notice  of  an  intention  to  commit  an  act  of 
bankruptcy.  Ex  parte  Hallifax,  2  Mont.  D. 
&  D.  544;  8.  P.  ex  parte  Glyn,  6  Jur. 
839.    (Eng.) 

36.  Notice  that  a  trader  had  committed 
an  act  of  bankruptcy,  without  specifying  the 
act,  or  stating  of  what  the  act  consisted,  is 
sufBcient  notice  of  an  act  of  bankruptcy. 
Turner  v.  Hardcastle,  11  C.  B.,  N.  S.  683 ; 
31  L.  J.  C.  P.  193 ;  5  L.  T.,  N.  8.  748. 
(Eng.) 

37.  Where  a  notice  of  an  act  of  bank- 
ruptcy is  sent  by  mail,  the  party  to  whom  it 
is  sent  is  not  to  be  deemed  to  have  had  no- 
tice until  the  day  when,  in  the  ordinary 
course  of  transmission  by  mail,  he  would 
have  received  the  letter  containing  it.  Loader 
V.  Iliscock,  I  F.(£:  F.  132,  Erles.      (Eng.) 

38 .  Where  j  udgment  was  recovered,  ex- 
ecution issued  and  the  goods  of  the  debtor 
taken  on  a  fi.  fa.  on  the  third  of  a  month,  on 
the  morning  of  the  fifth  notice  was  given  to 
the  execution  creditor  by  the  solicitors  of 
certain  other  creditors,  who  afterwards  pros- 
ecuted a  petition  in  bankruptcy  against  the 
debtor.  The  notice  stated  that  it  was  given 
on  behalf  of  several  creditors ;  that  the 
debtor  had  committed  an  act  of  bankruptcy, 
and,  also,  that  he  had,  on  the  4th,  executed 
a  conveyance  of  all  his  property  to  trustees 
for  the  benefit  of  his  creditors.  On  the 
afternoon  of  the  5th,  the  goods  which  had 
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been  taken  in  execution,  were  sold.  The 
petition  in  bankruptcy  was  presented  on  tlic 
llth  of  December,  and  on  the  following  day 
B.  was  adjudicated  a  bankrupt.  In  an  ac- 
tion by  his  assignees  against  A.  to  recover 
the  proceeds  of  the  goods  so  sold  after  an 
act  of  bankruptcy,  and  notice  It  was  held 
that  the  notice  was  sufficient.  Hope  u.  Meek, 

10  Exch.  829  ;  25  i.  J.,  Exch.  11.    (Eng.) 

39.  Under  5  and  C  Vict.,  c.  122,  s.  22, 
the  filing  of  a  declaration  of  insolvency  was 
of  itself  a  complete  act  of  bankruptcy,  with- 
out being  followed  by  an  advertisement  in 
the  Gazette,  under  6  Geo.  4,  c.  16,  s.  6. 
Therefore,  where  a  trader  gave  execution 
creditors  notice  that  he  had  filed  a  declara- 
tion of  insolvency,  and  thereby  committed 
an  act  of  bankruptcy,  this  was  a  sufficient  no- 
tice of  a  prior  act  of  bankruptcy  to  deprive 
the  creditors  of  the  protection  of  2  and  3 
Vict.,  c.  29,  s.  1.  FoUett  v.  Hoppe,  5  G.  B., 
226;  11  Jur.  974;  17  i.  J.,  C.  P.,  76. 
(Eng.) 

40.  Where  an  execution  is  issued  in 
the  names  of  two  parties  jointly  inter- 
ested as  co-plaintiffs,  and  one  knows  of  an 
act  of  bankruptcy  already  committed  by  the 
defendant,  his  knowledge  is  prima  facie  the 
knowledge  of  both,  and  the  execution  was 
not  protected  by  2  and  3  Vict.,  u.  29,  s.  1, 
even  though  the  execution  was  in  fact  sued 
out  by  one  party  only  of  whose  knowledge 
there  was  no  evidence.     Edwards  v.  Cooper, 

11  Q.  B.,  33.    (Eng.) 

41.  A  trader  filed  a  declaration  of  insol- 
vency, pursuant  to  526  Vict.,  c.  122,  s.  22, 
on  the  1st  of  July,  being  at  the  time  indebted 
to  the  defendant,  and,  on  the  following  day, 
gave  notice  thereof  to  the  defendant.  In  a 
later  part  of  the  same  day,  the  defendant 
levied  an  execution  on  the  trader's  goods. 
A  fiat  in  bankruptcy  issued  on  the  day  fol- 
lowing. It  was  held,  that  the  act  of  bank- 
ruptcy dated  from  the  filing  of  the  declara- 
tion of  insolvencj' ;  and  that  the  defendant, 
having  had  notice  thereof,  was  not  entitled 
to  the  proceeds  of  the  execution  witViin  2 
&  3  Vict.,  0.  29,  s.  1.  Greene  v.  Laurie,  1 
Exch.  535;  11  Jur.  997;  17  L.  J.,  Exch. 
61.     (Eng.) 

42.  Notice  to  an  execution  creditor  that 
his  debtor  has  filed  a  petition  for  arrange- 
ment under  12  &  13  Vict.,  c.  106,  s.  76,  is 
notice  of  an  act  of  bankruptcy  within  sec. 
133,  provided  an  adjudication  is  filed  within 


two  months  after  the  petition  for  arrange- 
ment is  dismissed.  Edwards  v.  Gabriel,  6 
H.  &  N.,  701 ;  7  Jur.,  N.  S.,  634;  30  L.  J., 
Exch.,  245;  4  L.  J.,  N.  S.,  303;  9  N.  B., 
669 ;  afiirmed,  10  JV.  M.,  95 ;  1  H.  &  N., 
520;  8  Jur.,  N.  S.,  592;  31  L.  J.,  Exch. 
113,  Exch.  Chan.    (Eng.) 

43.  Where  the  fact  that  an  act  of  bank- 
ruptcy had  been  committed,  was  communi- 
cated to  the  attorney  of  an  execution  cred- 
itor, before  the  issuing  of  the  fi.  fa.,  sued 
out  by  such  attorney,  it  was  held,  that 
this  was  sufficient  to  render  the  execution 
void  as  against  the  assignees,  even  though 
the  fiat  issued  after  the  writ  was  lodged 
with  the  sheriff,  and  notwithstanding  2  &  3 
Vict.,  c.  29,  s.  1.  Eothwell  v.  Timbrell,  1 
D.,  N.  S.,  778 ;  6  Jur.,  691,  B.  C.     (Eng.) 

44.  Notice  of  a  docket  having  been  struck, 
was  not  notice  of  a  prior  act  of  bankruptcy 
within  2  &  3  Vict.,  c.  29,  s.  1.  Hocking  v. 
Acraman,  1  D.,  N.  S.,  434;  12  M.  &  W., 
170 ;  13  L.  J.,  Exch.  34.     (Eng.) 

45.  Where,  in  an  action  by  assignees, 
evidence  is  given  that  the  defendant  was 
aware  that  the  bankrupt  had  left  his  home 
and  place  of  business  in  difficulties,  and  con- 
trary to  the  rules  of  his  employment  as 
post-master,  and  had  not  returned ;  this  is 
evidence  of  the  defendant's  knowledge  of  an 
act  of  bankruptcy,  by  absenting  himself 
with  intent  to  delay  and  defeat  creditors 
Smith  V.  Osborn,  1  F.  &  E.,  267,  Bollock. 
(Eng.) 

46.  An  execution  was  levied  on  tlie  house 
of  W.,  a  trader,  on  the  22d  of  November, 
1858.  He  left  his  house  on  the  23d  and 
thereby  committed  an  act  of  bankruptcy. 
On  the  following  day  U.,  an  attorney  at  S., 
was  informed  by  the  attorney  of  the  credi- 
tors, that  W.  had  committed  an  act  of  bank- 
ruptcy. On  the  morning  of  the  25th,  U. 
received  a  letter  from  the  attorneys  of  the 
execution  creditors,  instructing  him  in  the 
matter,  which,  after  directing  him  to  get  au 
assignment  from  the  sheriff,  concluded  as 
follows  :  "  You  will  be  good  enough  to  let 
this  have  your  immediate  attention,  as,  if 
anything  is  to  be  done,  it  must  be  done 
quickly."  After  receiving  this  letter,  U.  was 
informed  by  the  auctioneer,  that  he  had  re- 
ceived notice  that  W.  had  committed  an  act 
of  bankruptcy.  The  sheriff's  officer  informed 
him,  that  he  also  had  received  notice.  U. 
nevertheless  left  word  with  the  officer  to 
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have  an  assignment  to  the  execution  creditor 
executed  by  the  sheriff,  which  was  accord- 
higly  done.  On.  the  evening  of  the  25th  U. 
■wrote  to  the  attorneys  of  the  execution 
creditor,  saying,  "  I  fear  my  services  have 
been  called  in  too  late :"  It  was  held,  that 
the  letter  of  the  attorneys  for  the  execution 
creditor  constituted  U.  such  an  agent  of  the 
execution  creditor,  that  notice  to  him  of  an 
act  of  bankruptcy  was  notice  to  the  execu- 
tion creditor ;  and  that  the  information  U. 
received  and  his  letter  to  the  atlorne3'S  for 
the  execution  creditor  showed  that  he  had 
notice  of  an  act  of  bankruptcy  before  the 
execution  of  the  assignment.  Brown  v. 
Briscoe,  2  El.  &  El.  116;  5  Jur.,  N.  S. 
1206;  28  L.  J.,  Q.  B.  329;  7  JV.  B.  584. 
(Eng.) 

47.  "When  to  be  proven.  In  an  ac- 
tion depending  on  the  bankruptcy  of  a  stran- 
ger, and  in  which  the  assignee  is  not  plaintiff, 
the  plaintiff  must  prove  the  act  of  bank- 
ruptcy, and  the  regular  issuing  of  the  com- 
mi.ssion.  Waterman  v.  Robinson,  5  Mass. 
303. 

48.  "Who  estopped  from  setting 
up.  A  debtor  having  called  his  creditors 
together,  proposals  were  made  as  to  a  com- 
position. The  creditors  insisted  on  an  as- 
signment of  his  property  to  trustees  for  their 
benefit.  He  refused  to  make  it;  but  after 
the  meeting  had  broken  up  he  executed  such 
an  assignment.  One  of  his  creditors  was 
present  during  the  preparation  of  this  assign- 
ment, and  though  he  denied  having  been  pre- 
sent at  its  execution,  the  court  came  to  the 
conclusion  that  he  had  acquiesced  in  its  be- 
ing executed,  and  taken  a  benefit  under  it, 
by  having  the  property  protected  from  exe- 
cution :  Held,  that  this  creditor  could  not 
avail  himself  of  the  deed  as  an  act  of  bank- 
ruptcy, although  it  might  be  that  he  had  not 
so  far  assented  to  it  as  to  be  bound  by  its  pro- 
visions. Ex  parte  Stray,  2  L.  B.,  Ch.  374. 
(Eng.) 

49.  Under  sec.  39,  U.  S.  Bank- 
rupt act,  1867.    -^nd  be  it  further  en- 

•  acted,  That  any  persons  residing  and  owing 
debts  as  aforesaid,  who,  after  the  passage  of 
this  act,  shall  depart  from  the  state,  district 
or  territory  of  which  he  is  an  inhabitant, 
with  intent  to  defraud  his  creditors ;  or,  being 
absent,  shall,  with  such  intent,  remain  ab- 


.sent ;  or,  shall  conceal  himself  to  avoid  the 
.service  of  legal  process  in  any  action  for  the 
recovery  of  a  debt  or  demand  provable  under 
this  act ;  or,  shall  conceal  or  remove  any  of 
his  property  to  avoid  its  being  attached,taken 
or  sequestered  on  legal  process;  or,  shall 
make  any  assignment,  gift,  sale,  conveyance 
or  transfer  of  his  estate,  property,  rights  or 
credits,  either  within  the  United  States  or 
elsewhere,  with  intent  to  delay,  defraud  or 
hinder  his  creditors ;  or,  who  has  been  arrest- 
ed and  held  in  custody  under  or  by  virtue  of 
mesMe  process  or  execution,  issued  out  of  any 
court  of  any  state,district  or  territory,  within 
which  sucli  debtor  resides,  or  has  property, 
founded  upon  a  demand  in  its  nature  prova- 
ble against  a  bankrupt's  estate  under  this 
act,  and  for  a  sum  exceeding  one  hundred 
dollars,  and  such  process  is  remaining  in 
force  and  not  discharged  by  payment  or  in 
any  other  manner  provided  by  the  law  of 
state,  district  or  territory,  applicable  thereto 
for  a  period  of  seven  days;  or,  has  been 
actually  imprisoned  for  more  than  seven 
days  m  a  civil  action  founded  on  contract  for 
the  sum  of  one  liundred  dollai'S  or  upwards; 
or,  who  being  bankrupt  or  insolvent,  or  in 
contemplation  of  bankruptcy  or  insolvencj', 
shall  make  any  payment,  gift,  grant,  sale, 
conveyance  or  transfer  of  money  or  other 
property,  estate,  rights  or  credits,  or  give 
any  warrant  to  confess  judgment,  or  procure 
or  suffer  his  property  to  be  taken  on  legal 
process  with  intent  to  give  a  preference  to 
one  or  more  of  his  creditors,  or  to  any  per- 
son or  persons  who  are  or  may  be  liable  for 
him  as  indorsers,  bail,  .sureties  or  otherwise, 
or  with  the  intent  by  such  disposition  of  his 
property  to  defeat  or  delay  the  operation  of 
this  act ;  or,  who  being  a  banker,  broker, 
merchant,  trader,  manufacturer  or  miner, 
has  fraudulently  stopped  payment,  or  who 
has  stopped  or  suspended  and  not  resumed 
payment  of  his  commercial  paper  within 
a  period  of  fourteen  days ;  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy, 
and,  subject  to  the  conditions  hereinafter 
prescribed,  shall  be  adjudged  a  bankrupt,  on 
the  petition  of  one  or  more  of  his  creditors, 
the  aggregate  of  whose  debts  provable  un- 
der this  act  amount  to  at  least  two  hun- 
dred and  fifty  dollars,  provided  such  petition 
is  brought  within  six  months  after  the  act 
of  bankruptcy  shall  have  been  committed. 
U.  S.  Bankrupt  Act  of  18C7,  sec.  39. 
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50.  Relation  of.  A  trader,  by  a  bill  of 
sale  of  the  24th  of  April,  'I860,  assigned  to 
M.,  to  secure  his  debt  and  future  advances, 
which  were  not  made,  all  his  household 
furniture  and  stock  in  trade,  and  the  execu- 
tion of  which,  the  trader  being  indebted  to 
other  creditors,  was  an  act  of  bankruptcy. 
Three  days  after  the  date  of  the  bill  of  sale, 
K.,  another  creditor,  applied  to  the  trader 
for  payment  of  his  debt,  and,  by  pressure, 
obtained  from  him  goods  to  the  value  of  39Z. 
9s.,  being  part  of  those  comprised  in  M.'s 
bill  of  sale,  having  notice  at  the  time  that 
the  whole  had  already  been  assignedto  M. 
On  the  7th  of  May,  W.,  to  whom  the  trader 
owed  74Z.,  at  the  time  he  gave  the  bill  of 
sale  to  M.,  petitioned  for  an  adjudication  of 
bankruptcy  against  him.  A  meeting  of  the 
creditors  took  place,  and  M.  having  consen- 
ted to  give  up  the  proceeds  of  the  goods 
which  he  had  sold  under  the  bill  of  sale,  it 
was  agreed  that  the  trader  should  execute  a 
deed  of  assignment  for  the  benefit  of  all  his 
creditors,  which  was  accordingly  done  and 
the  trustees  were  appointed  and  the  deed 
duly  registered.  Held,  that  the  title  of  the 
trustees  under  the  deed  of  assignment,  by  vir- 
tue of  the  24  and  25  Vict.,  c.  134,  s.  197,  rela- 
ted back  to  the  execution  of  the  bill  of  sale, 
and  so  overrode  the  transaction  of  the  27th 
of  April,  and  consequently  that  they  were 
entitled  to  recover  from  K.,  the  value  of  the 
goods  which  he  had  obtained  after  notice  of 
the  act  of  bankruptcy.  Topping  v.  Keysell, 
16  C.  B.,  N.  8.  258;  10  Jur.,  N.  S.  774; 
ZiL.J.,  C.  P.  225;  12  JV.  JB.  756;  10  i. 
T.  N.  S.  526.    (Eng.) 

51.  On  the  27  th  of  March,  1861,  P.  com- 
mitted an  act  of  bankruptcy  under  12  &  13 
Vict.  c.  106,  s.  67,  by  making  a  fraudulent 
conveyance  of  all  his  goods  and  chattels  to 
A.,  his  landlord,  but  no  attempt  was  made 
by  any  creditor  to  obtain  an  adjudication  on 
it,  nor  was  there  any  creditor  who  could 
have  done  so.  On  the  11th  of  October,  the 
day  from  and  after  which  the  24  &  25  Vict. 
c.  134  came  into  operation,  A.  made  a  dis- 
tress on  the  goods  of  P.  who  was  not  a  tra- 
der, was  adjudicated  bankrupt  on  his  own 
petition,  and  assignees  appointed.  Held,  that 
the  title  of  the  assignees  could  not  relate 
back  to  the  act  of  bankruptcy  in  the  preced- 
ing March,  and  consequently  the  129th  sec- 
tion of  the  first  mentioned  statute  did  not 
apply.    PauU  v.  Best,  3B.d;  S.  537 ;  32  L. 


J.,  Q.  B.  96 ;  7  L.  T.,  N.  S.  728 ;  9  Jm:,  N. 
8.  518 ;  11  W.  B.  280 ;  7  L.  T.,  N.  8.  738. 
(Eng.) 

52.  On  the  22d  October,  1862,  by  deed  be- 
tween S.  and  the  defendant  S.,  in  considera- 
tion of  50?.  advanced  by  the  defendant,  as- 
signed all  his  household  furniture  and  effects 
to  the  defendant,  with  a  proviso  for  making 
the  deed  void,  if  S.  should,  on  demand  in 
writing  given  to  him  or  left  at  his  last  place 
of  abode,  pay  the  50?.  with  interest ;  and  in 
default  of  payment  contrary  to  the  proviso, 
then  at  any  time  thereafter  the  defendant 
was  empowered  to  take  possession  of  and 
sell  the  goods ;  and  until  default  S.  was  to 
retain  possession  of  them.  At  the  same  time 
S.  gave  the  defendant  his  acceptance  at  four 
months  for  50Z.  as  collateral  security,  which 
the  defendant  indorsed  over  for  value.  On 
the  12th  of  February,  S.  was  taken  in  execu- 
tion and  committed  to  the  county  goal.  On 
the  16th  the  defendant,  knowing  S.  to  be  in 
goal,  left  a  demand  in  writing  at  his  house 
and  took  possession  of  the  goods  the  same  day, 
and,  continuing  in  possession,  sold  them  on 
the  13th  of  March.  On  the  18th  of  Febru- 
ary, S.  having  made  the  afBdavit  required  by 
24  &  25  Vict.  c.  134,  s.  98,  petitioned  in 
forma  pauperis,  and  on  the  23d  was  brought 
up  to  the  county  court  and  adjudicated  a 
bankrupt.  In  trover  by  the  official  assignee 
against  the  defendant.  Held,  first,  that  if 
the  taking  the  possession  on  the  16th  of 
February,  the  day  of  the  demand,  was  pre- 
mature, that  did  not  prevent  the  defendant 
from  taking  possession  afterwards  in  due 
time.  Bramwell  v.  EgHnton,  5  B.  &  iS.  39  ; 
10  Jur.,  N.  8.  583 ;  33  i.  J.,  Q.  B.  130 ;  13 
N.  a.  551 ;  10  L.  T.,  N.  8.  295.    (Eng  ) 

53.  Held,  secondly,  that  the  taking  of  the 
acceptance  and  indorsing  it  over  for  value, 
did  not  suspend  the  right  of  the  defendant 
to  take  possession  under  the  bill  of  sale.  lb. 

54.  Held,  thirdly,  that  by  24  &  25  Vict.  c. 
134,  s.  103,  the  adjudication  related  back  to 
the  date  of  the  commitment  of  S.  to  prison, 
and  therefore  the  goods  which  were  then  in 
his  order  and  disposition  by  the  consent  of 
the  defendant,  passed  to  the  official  assignee, 
and  the  transaction  was  not  protected  by. 
sect.  133.    lb. 

55.  Where  a  trader  was  adjudicated  bank- 
rupt under  12  &  13  Vict.  c.  106,  s.  223, 
without  the  filing  of  a  petition  by  a  creditor, 
the  bankruptcy  had  no  relation  back  to  any 
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act  done  by  the  bankrupt  prior  to  the  adju- 
dication. Monk  V.  Sharp,  2H.&  N.  540 ; 
3  Jwr.,  N.  S.  1327 ;  27  L.  J.,  Exch.  29 ;  S.  P. 
ex  parte  Harrison,  3  Jur.,  N.  S-  228;  26 
L.  J.,  Bank.  30 ;  Southern  i).  Sidney,  3  Jur., 
N.  S.  1239,  V.  C.  S.    (Eng.) 


ACTS  OF  TRADING-. 

1 .  Number  of.  Whether  or  not  a  per- 
son is  a  trader,  does  not  depend  upon  his  occa- 
sionally doing  acts  of  trading;  but  upon  the 
intention  generally  so  to  get  his  living.  Ex 
parte  Patterson,  1  Rose,  402 ;  S.  P.  Ex  parte 
Maginnis,  1  Jiose,  84,  Patterson,  2 ;  Putnam 
V.  Vaughan,  1  T.  B.  572.     (Eng.) 

2.  Generally  the  trifling  amount  of 
trading  is  immaterial,  if  there  is  an  inten- 
tion to  continue  the  trading.  Ex  parte 
Moole,  14  Ves.  603.    (Eng.) 

3.  Therefore,  the  purchaser  of  one  lot  of 
timber  with  intent  to  sell  again,  will  make 
a  man  a  trader.  Holroyd  v.  Gwynne,  2 
Taunt.  176;  1  Bose,  113.   (Eng.) 

4.  But  one  solitary  act  of  dealing  is  not 
sufficient  to  prove  the  trading,  unless  coupled 
with  evidence  of  a  general  intention  to  trade. 
Ex  parte  "Wilkes,   2  Seac.  2.     (Eng.) 

5.  A  single  act  of  buying  and  selling  by  a 
farmer,  with  evidence  of  intent  to  continue, 
is  a  sufficient  act  of  trading.  Ex  parte 
Lavender,  4  Deac.  &  Chit.  487 ;  2  Mont,  ds 
Ayr.  11.    (Eng.) 

6.  Where  a  person  engaged  in  the  Green- 
land whale  fishing  made  three  purchases  of 
oil,  one  of  which  he  sold  again.  Held,  that 
it  was  a  question  for  the  judge  to  determine, 
whether  these  dealings  constituted  a  trading. 
Gale  V.  Halfknight,  3;  Stark,  56;  Abbott. 
(Eng.) 

'7.  A  country  attorney  hired  a  room  in 
Bell  Court,  Brooks  Market,  London,  which 
he  kept  for  four  weeks,  and  in  which  he  put 
eighty-two  old  volumes  of  books,  sticking  up 
a  paper  in  the  window,  in  which  his  name 
was  written  with  the  addition  of  bookseller ; 
a  flat  having  been  issued  against  him  by 
this  description,  was  annulled  on  the 
ground  of  fraud.  Ex  parte  Dart,  2  Deae.  d; 
Chit.  543.    (Eng.) 

8.  Profit  on.  The  smallness  of  the 
proflt  is  no  consideration,  and  one  act  of 
buying  and  selling  is  sufficient  to  constitute 
a  trader.  Newland  v.  Bell,  Holt,  221. 
(Eng.) 


ACTION. 

1.  After  discharge.  Where  the 
maker  of  a  promissory  note  payable  to  two 
persons  jointly,  after  being  discharged  in  in- 
solvency, made  a  note  to  each  of  the  payees 
for  one  half  of  the  amount  of  the  joint  note 
as  a  substitute  therefor,  but  bearing  the 
same  date,  and  receive  the  latter  in  exchange  : 
it  was  held,  that  if  the  joint  note  was  a  sub- 
sisting and  valid  note  at  the  time  of  the  sub- 
stitution, an  action  might  be  maintained  on 
each  of  the  substituted  notes  against  the 
maker  notwithstanding  his  discharge.  Wil- 
liams V.  Bugbee,  6  Cush.  XMass.)  418. 

3.  Against  assignee's  adminis- 
trator. An  action  against  the  assignee  of 
a  bankrupt  does  not  survive  against  the  ad- 
ministrator of  such  assignee.  Hallj).  Cush- 
ing's  admr.  8  Mass.  B.  521. 

3.  Against  sheriflf.  A  judgment  is 
recovered  against  a  bankrupt  (who  has 
obtained  his  certificate)  for  a  debt  due  before 
the  bankruptcy,  and  execution  is  delivered 
to  the  sheriff,  who  neglects  to  serve  it.  In 
an  action  against  the  sheriff  for  such  neglect, 
the  creditor  shall  recover  only  nominal  dam- 
ages.  Selfridge  v.  Lithgow,  2  Mass.  B.  374. 

4.  Bar  to.  A  commission  of  bank- 
ruptcy, without  a  certificate  of  discharge, 
is  no  bar  to  an  action  brought  to  recover 
a  demand  proved  under  the  commission, 
although  the  creditor  has  received  a  divi- 
dend.  Lummus  v.  Fanfield,  5  Mass.  B.  248. 

5.  By  and  against  assignees.  An 
assignee  cannot  sustain  an  action  to  recover 
the  value  of  property  conveyed  to  a  creditor 
more  than  four  months  prior  to  the  adjudi- 
cation of  bankruptcy.  Wadsworth,  assig- 
nee of  Tread  well,  v.  Tyler,  (^Conn.")  2  JS^. 
B.  B.  101. 

6.  The  15  &  16  Vict.,  c.  76  s.  142,  applies 
only  to  actions  pending  at  the  time  the  insol- 
vency occurs.  Stanton  v.  Collier,  Z  E.  <& 
B.  274;  18  Jm:,  N.  S.,  650;  23  L.  J.,  Q. 
B.,  116.     (Eng.) 

7.  The  provision  in  6  Geo.  4,  c.  16,  s.  67, 
for  the  non-abatement  of  suits  by  the  death 
or  removal  of  assignees,  parties  thereto, 
included  official  assignees.  Lloyd  v.  War- 
ing, 8  Jjtr.  1134,  r.  C.  B.    (Eng.) 

8.  Where  the  assignees  of  a  bankrupt 
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Ijiing an  action,  without  first  obtaining  leave 
of  the  coui-t  of  banlcruptcy,  pursuant  to  12 
&  13  Vict.,  c.  106,  s.  153;  this  circumstance 
gives  the  court  in  whicli  the  action  is  brought 
no  power  to  stay  proceedings  on  motion; 
nor  can  it  be  pleaded  as  a  defence  to  the 
action;  nor  is  it  a  ground  of  objection  on  the 
part  of  the  defendant,  that  the  name  of  the 
official  assignee  has  been  used  without  his 
consent.  Lee  v.  Sangster,  2  C.  B.,  N,  S.,  1 ; 
3  Jur.,  N.  S.  4-14;  26  L.  J.,  C.  P.  156. 
(Eng.) 

9.  Where  it  was  necessary  for  R.,  in 
order  to  complete  his  title  to  shares  which 
he  had  taken  in  a  mining  company,  to  sign  a 
deed  of  association  in  London  by  a  certain 
day,  and  as  this  was  not  convenient  for  him 
to  do,  he  sent  his  son  to  sign  in  his  stead, 
with  directions  to  have  the  shares  stand  in 
his  son's  name.  The  son  executed  the  deed, 
and  received  a  certificate  that  he  was  the 
proprietor  of  seventy  shares,  not  transfer- 
able without  the  consent  of  the  directors. 
The  shares  were  afterwards  sold  by  the  son, 
and  the  proceeds  paid  to  R.,  who  had  become 
bankrupt.  His  assignees  having  brought  an 
action  of  trover  against  him  and  his  son 
for  the  certificate  and  shares,  it  was  held 
that  there  was  no  legal  title  on  which  the 
assignees  could  maintain  an  action.  Dawson 
V.  Rish worth,  1  B.  £  A.  574.     (Eng.) 

10.  Where  the  drawer  of  an  accommo- 
dation bill,  voluntarily  and  not  in  contem- 
plation of  bankruptcy,  u,  few  days  before 
the  bill  was  due,  gave  to  the  acceptor  money 
to  pay  the  bill.  The  drawee  became  bank- 
rupt before  the  bill  was  due,  and  his  assig- 
nees sued  the  acceptor  for  the  amount  of  the 
bill,  as  for  money  had  and  received  to  their 
use.  It  was  held,  that  the  action  was  not 
maintainable,  as  the  authority  to  apply  the 
money  in  payment  of  the  bill,  having  been 
conferred  by  the  drawer  upon  the  accept- 
or, in  performance  of  his  implied  contract 
to  indemnify,  was  irrevocable.  Yates  v. 
Hoppe,  9  C.  B.  541;  14  Jur.  372;  19  L. 
J.,  C.  P.  180.     (Eng.) 

1 1 .  Wliere  goods  were  sold  under  an 
invoice,  which  expressed  that  they  remained 
at  rent,  and  the  vendee  accepted  a  bill  drawn 
by  the  vendor  for  the  price  thereof  which 
was  negotiated  by  the  vendor.  A  part  of 
the  goods  were  sold  by  the  vendee  and  on 
his  direction  delivered  by  the  vendor  to  the 
purchaser  upon  the  purchasers  paying  the 


warehouse  rent  for  such  part.  Subsequently 
the  vendee  became  bankrupt,  and  the  bill 
was  dishonored.  It  was  held,  that  the 
assignee  of. the  bankrupt  vendee  could  not, 
without  paying  the  price,  maintain  trover 
against  the  vendor  for  the  residue  of  the 
goods  which  had  remained  in  his  hands. 
Miles  V.  Gorton,  2  C.  (&  M.  504 ;  4  Tyr.  295. 
(Eng.) 

12.  In  an  action  by  assignees  of  a  bank- 
rupt, the  proceedings  were  allowed  to  be 
amended,  by  making  the  official  assignee  a 
plaintifi'  with  other  assignees.  Baker  v. 
Neaver,  1  D.P.  C,  616;  1  C  M.,  112;  3 
Tijr.  233.    (Eng.) 

13.  A  defendant,  in  an  action  by  an  as- 
signee, cannot  plead  the  pendency  of  a  for- 
mer action  brought  against  him  by  the 
bankrupt  for  the  same  cause  of  action ;  for 
the  assignees  have  no  power  to  proceed  with 
the  former  action.  Biggs  v.  Cox,  7  D.  d; 
B.,  409;  iB.d:  C,  920.     (Eng.) 

14.  Where  the  bankrupt  was  not  called 
as  a  witness  in  an  action  by  the  assignees, 
but  a  witness  was  examined  as  to  certain 
statements  of  the  bankrupt  in  respect  to  his 
affiiirs.  It  was  held  that  the  evidence  was 
admissible.  Belcher  v.  Brake,  2  C.  d-  K. 
658.     (Eng.) 

1 5.  The  assignee  of  a  bankrupt  partner 
cannot  maintain  an  action  for  conversion 
against  an  auctioneer  for  selling  the  partnci-- 
ship  goods  by  direction  of  the  solvent  part- 
ner, because  such  assignee  and  such  solvent 
partner  are  tenants  in  common  of  such  goods. 
Lewis  V.  White,  8  L.  T.,  N.  8.  320.  Exch. 
(Eng.) 

16.  In  an  action  in  trover  by  the  as- 
signees of  a  bankrupt,  the  defendants  who 
claimed  under  a  bill  of  sale,  void  under  17 
and  18  Vict.  c.  36,  cannot  set  up  a,  subse- 
quent bill  of  sale  to  a  thiid  part}',  who  has 
not  himself  set  it  up,  and  who,  even  if  he 
were  the  true  owner,  would  be  defeated  by 
the  bankrupt's  reputed  ownership.  Nichol- 
son V.  Cooper,  3  JS.  <&.  N.,  384 ;  27  L.  J., 
Excli.  393.    (Eng.) 

17.  The  assignees  under  a  second  fiat, 
those  under  the  first  not  intervening,  may 
maintain  an  action  against  a  third  person  for 
the  conversion  of  property  acquired  by  the 
bankrupt  after  the  date  of  the  first  fiat,  even 
though  the  bankrupt  has  not  obtained  his 
certificate  under  such  first  fiat.  Morgan  v. 
Knight,  15  C.  B.,  N.  S-,  669;  33  L.  J.,  C. 
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iP.,  168;  12  T,  V.  B.,  428 ;  9  i.  T.,  N.  S. 
803.    (Eng.) 

18.  Assignees  under  a  joint  commission 
against  two  partners  may  recover  in  the 
same  action  debts  due  to  the  partners  jointly, 
and  debtM  due  to  them  separately.  Graliam 
y.  Mulcaster,  4  Bing.  115;  12  Moore,  iUl. 
(Eng.) 

19.  But  otherwise  if  it  be  proved  tViat 
one  alone  had  committed  an  act  of  bank- 
ruptcy, neither  are  they  entitled  to  recover 
tlie  .sepai'ate  property  of  that  one  under  such 
commission.  Hogg  v.  Bridges,  2  Moore,  122 ; 
8  Tauni.  200.     (,Kng.) 

20.  Having  sued  the  defendant  for  the 
price  of  timber  delivered  under  a  contract, 
and  the  defendant  having  brought  a  cross 
action  against  F.,  to  recover  unliquidated 
damages  for  a  breach  of  the  same  contract, 
both  actions  and  all  matters  in  difference 
■were,  by  a  judge's  order,  made  by  a  consent 
of  the  parties.     Beferred, 

Before  any  proceedings  in  the  reference, 
F.  became  bankrupt,  and  his  assignees  sued 
the  defendants  for  the  price  of  the  timber, 
A  motion  having  been  made  under  17  <^  18 
Vict.  c.  125  s.  11,  to  stay  proceedings  in  the 
action,  it  was  held,  that  it  was  not  a  case 
in  which  the  court  would  interfere,  assum- 
ing it  had  the  power  to  do  so;  that  the 
assignees  are  not  persons  claiming  through 
or  under  the  bankrupt  within  the  meaning 
of  that  section.  Pennell  v.  Walker,  18  0. 
B.  651;  26  L.  J.,  G.  P.  9.    (Eng.) 

31.  Where  A.  deposited  with  B.,  as 
security  for  money  advanced,  warrants  of  a 
dock  company  for  sugars  in  their  ware- 
houses and  entered  on  their  books  in  his 
name,  and  afterwards  became  bankrupt, 
it  was  held,  that  the  transfer  of  the  war- 
rants was  a  complete  transfer  of  possession 
before  bankruptcy  so  as  to  take  the  case  out 
of  21  Jac,  1  c.  19,  s.  11,  and  tha,t,  therefore, 
the  assignees  of  A.  could  not  maintain  trover 
for  them.  Luc^s  v.  Dorrien,  1  Moore,  29 ; 
7  Taunt.  278.     (Eng.) 

22.  Where  a  person  assigns  all  the  freight 
to  arise  from  a  ship  on  a  certain  intended  voy- 
age to  a  firm  for  money  advanced  and  to  be 
advanced,  and  after  the  freight  has  been 
earned  and  ascertained  he  becomes  bank- 
rupt, it  was  held,  that  such  assignment 
■was  good,  and  that  the  assignees  of  the 
bankrupt  were  not  entitled  to  sue  for  the 
Gaz.  3 


freight.    Leslie  v.  Guthrie,  1  Scott,  683 ;   1 
Bing.,  JV.  C.  697  ;  1  Hodges,  83.     (Eng.) 

23.  In  an  action  of  trover  brought  by  the 
assignees  of  a  bankrupt,  the  defendant  can- 
not deliver  interrogatories  for  the  purpose 
of  compelling  the  assignees  to  state  upon 
oath  what  act  or  acts  of  bankruptcy  they 
intend  to  lely  upon  in  support  of  their  title. 
Edwards  v.  Wakefield,  6  JEl.  S  El.  462 ;  2 
Jur.,  N.  S.  762.     (Eng.) 

24.  In  an  action  against  the  creditors  and 
official  assignee  of  a  bankrupt,  for  trespass, 
and  for  the  conversion  of  fixtures  by  sale, 
the  action  will  not  at  nisi  prius,  be  stayed 
as  against  the  ofiicial  assignee  under  12  &  13 
Vict.  c.  106,  s.  41,  which  refers  only  to 
claims  for  money  paid  into  the  bank  of  Eng- 
land before  issue.  Vansititart  v.  James,  1 
F.  &  F.  156 ;  Erie.    (Eng.) 

25.  Where  the  owner  of  goods  put  C.  into 
possession  of  them,  who  remained  in  pos- 
session until  after  the  death  of  the  owner, 
who  died  intestate.  The  defendant,  after 
the  owner's  death,  sold  the  goods  by  the 
desire  and  as  the  property  of  C,  who  had 
previously  committed  an  act  of  bankruptcy 
of  which  the  defendant  was  cognizant.  No 
administration  had  been  had  on  the  goods, 
and  the  ordinary  had  not  claimed  them.  In 
an  action  by  the  assignees  of  C.  for  the  con- 
version of  the  goods,  it  was  held  that  the 
defendant  was  not  entitled  to  set  up  the 
right  of  the  ordinary  to  the  goods,  and  that 
therefore  the  defendant  could  not  insist  that 
the  property  was  not  shown  to  have  been  in 
the  order  and  disposition  of  the  bankrupt 
with  the  consent  of  the  true  owner.  White 
V.  Mullett,  6  Exch.  713 ;  20  L.  J.  Exch. 
291.    (Eng.) 

26.  Where  the  assignees  of  a  bankrupt 
who  was  the  reputed  owner  of  a  rick  of  bark, 
bring  an  action  of  trover  for  the  same,  a 
witness  can  be  asked  on  the  trial  what  was 
the  reputation  of  the  neighborhood  as  to 
whom  the  rick  belonged  at  the  time  of  the 
bankruptcy,  and  if  it  appear  that  the  bank- 
rupt had  exercised  repeated  acts  of  owner- 
ship over  it  prior  to  that  time,  the  action 
will  lie.  Oliver  v.  Bartlett,  3  Moore,  592 ; 
\B.&B.  269.     (Eng.) 

27.  In  an  action  by  the  owner  of  furniture 
let  on  hire  to  a  hotel-keeper  who  became  bank- 
rupt while  it  was  in  his  possession  to  recover 
damages  from  the  assignees  of  the  bankrupt 
for  taking  and  disposing  of  it,  if  the  plaintiff 
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relies  on  a  custom  for  hotel-keepers  to  hire  a 
portion  of  their  furniture,  it  will  be  a  ques- 
tion for  the  jurj",  whether  the  custom  is  so 
general,  that  persons  dealing  with  the  hotel- 
keeper  must  be  supposed  to  have  known  that 
the  goods,  though  in  the  possession,  were 
not  the  property  of  the  bankrupt.  Mullet  v. 
Green,  S  C.  <&  P,  382.    (Eng.) 

28.  In  an  action  by  the  assignees  of  a  bank- 
rupt, claiming  property  which  he  was  alleged 
to  have  had  in  his  possession,  order  and  dis- 
position as  reputed  owner  at  the  time  of  his 
bankruptcy,  it  was  held,  that  it  was  com- 
petent for  the  defendant,  who  had  paid  a 
valid  consideration  for  the  property,  to  give 
in  evidence  »  contrary  reputation,  and  to 
resist  the  claim  under  21  Jac.  1,  c.  19,  s.  11, 
upon  those  grounds.  Garr  v.  Rutton,  Holt, 
327.     (Eng.) 

29.  Where  one  of  two  partners  is  a  bank- 
rupt, the  order  authorizing  the  assignees  to 
sue  in  their  own  names,  and  in  that  of  the 
solvent  partner,  under  6  Geo.  4,  c.  16,  s. 
89,  may  be  a  general  order  applicable  to  all 
actions  and  suits,  and  not  a  special  order  for 
each  action  or  suit.  2  B.  &  C.  387;  iMont. 
&  Ayr.  219 ;  1  Jur.  213.     (Eng.; 

30.  Where  assignees  enter  the  premises  of 
a  third  party  to  seize  goods,  which. were  the 
property  of  the  bankrupt,  it  is  not  necessary 
that  an  action  against  them  should  be  brought 
within  three  months  after  the  fact  com- 
mitted ;  the  act  of  the  assignees  not  having 
been  done  in  pursuance  of  12  &  13  Vict. 
c.  106,  s.  159.  Edge  v.  Parker,  %  B.  S  C. 
697.    (Eng.) 

3 1 .  After  an  act  of  bankruptcy,  committed 
by  one  of  two  partners,  joint  effects  were 
sent  away,  which  came  to  the  defendant's 
hands ;  then  the  solvent  partner  died,  leav- 
ing the  defendant  his  executor ;  and  after- 
wards a  commission  of  bankruptcy  was  taken 
out  against  the  surviving  partner,  and  his 
estate  assigned  to  the  plaintiffs.  It  was 
held  that  they  were  tenants  in  common  with 
the  solvent  partner,  and  after  his  decease, 
with  his  representatives,  by  relation  of  law 
from  the  act  of  bankruptcy,  and  could  not 
therefore  maintain  trover  against  the  defend- 
ant claiming  under  such  solvent  partner. 
Smith  V.  Stokes,  1  East.  363.    (Eng.) 

32.  Where  a  trader,  while  lying  in  prison, 
^nployed  an  auctioneer  to  seU  goods,  who 
sent  him  the  proceeds  by  the  hands  of  the 
defendant ;  the  trader  became  bankrupt  by 


remaining  two  months  in  prison.  It  was 
held  that  his  assignees  could  not  recover 
from  the  defendant,  who  was  a  mere  bearer^ 
the  money  h^e  had  so  received  and  paid  over. 
Coles  V.  Wright,  4  Tawnt.  198 ;  2  Mose,  110; 
and  see  Tope  v  Hockiu,  1  B.  &  C.  101 ;  9 
jD.  (&JJ.881.  (Eng.) 

33.  Where  a  trader  on  the  eve  of  bank- 
ruptcy makes  a  collusive  sale  of  his  goods, 
the  assignees  cannot  maintain  trover  for 
them,  without  proving  a  demand  and  refusal. 
Noxon  V.  Jenkins,  2  R.  Bl.  135.     (Eng.) 

34.  A  bankrupt  previously  to  his  bank- 
ruptcy deposited  timber  with  wharflngersj 
to  be  kept  at  their  wharf,  and  delivered  on 
payment  of  the  wharfage.  On  the  7th  Feb- 
ruary a  fiat  issued  against  him.  The  bank- 
rupt, after  the  fiat,  sold  the  timber,  and 
between  September,  1848,  and  Januai-y,1849, 
it  was  delivered  to  the  buyer  by  the  whar- 
fingers, who  had  no  notice  of  bankruptcy. 
In  trover  by  the  assignees,  it  was  held  that 
the  wharfingers  were  not  liable  for  the  value 
of  the  timber,  being  protected  by  6  Geo.  4, 
c.  16,  s.  84.  Cannan  v.  Southeastern 
Railway  Company,  7  Exch.  843 ;  21  L. 
Exch.  257.  (Eng.) 

35.  Costs.  Where  the  assent  of  an  offi- 
cial assignee  has  been  given  to  bring  an 
action  in  his  name  jointly  with  that  of  the 
trade  assignee  for  the  recovery  of  part  of 
the  bankrupt's  estate,  and  the  action  prov- 
ing unsuccessful,  the  trade  assignee  having 
paid  the  costs,  is  entitled  to  sue  the  official 
assignee  for  contribution.  Bevan  v.  Whit- 
more,  16  C.  B.,  N.  8.  433 ;  affirmed  on  ap- 
peal, 19  C.  B.,  N.  S.  763 ;  Exch.  Chan. 
(Eng.) 

36.  An  action  was  brought  to  try  a  dis- 
puted point  by  direction  of  a  commissioner 
and  with  the  assent  of  the  creditors.  The 
action  failed,  and  some  creditors  objected  to 
the  allowance  of  the  assignee's  costs,  on  the 
ground  that  the  commissioner  had  no  jurisdic- 
tion to  order  the  action  to  be  brought,  as  not 
being  an  action  within  12  &  13  Vict.  c.  106, 
s.  153 ;  but  the  Lords'  Justices  ordered  the 
costs  to  be  paid  out  of  the  bankrupt's  estate, 
on  the  ground  that  the  objection  ought  to 
have  been  made  earlier,  that  is,  before  the 
result  of  the  action  was  known.  Ex  parte 
Edmonson,  31 L.  J.,  Bank.  32 ;  6  £.  T.,  N. 
S.  234.    (Eng.) 

37.  Where  the  official  assignee  joined  in 


ACTION. 


19 


retaining  an  attorney  in  an  action  TDrougiit 
against  him  and  the  creditor's  assignee,  he 
is  liable  for  the  costs  of  defending  such  ac- 
tion. Sydney  v.  Belcher,  2  M.  id  Sob.  325. 
(E,.g.) 

38.  The  official  assignee  is  entitled  to  be 
indemnified  against  the  costs  of  an  action 
brought  in  his  name  without  his  authority. 
Lavre  V.  Bott,  16  M.  c&  W.  300;,  16  L.J., 
Exeh.  S79;  4:  D.  S  L.  559.    (Eng.) 

39.  Damages  in.  Where  goods  be- 
longing to  a  bankrupt  were  seized  by  the 
sheriff,  who,  after  keeping  for  a  consid- 
erable period,  and  after  trover  brought 
against  him  by  the  assignees,  he  delivered 
up  the  goods  to  them.  It  was  held,  that  the 
assignees  were  not  entitled  to  proceed  in  the 
action,  and  to  recover  as  damages  a  quarter's 
rent,  which  had  been  paid  for  the  house  where 
the  goods  were  kept  whilst  in  the  possession 
of  the  sheriff,  or  the  costs  of  keeping  their 
messenger  on  the  premises  during  the  same 
period.  Mow  v.  Kaphael,  2  Scott,  489 ;  2 
Bing.  N.  G.  310;  7  O.  P.  115;  1  Hodges, 
289.    (Eng.) 

40.  Where  goods  were  seized  under  a  fi. 
fa.  issued  upon  a  judgment  on  a  warrant  of 
attorney,  after  an  act  of  bankruptcy  com- 
mitted by  the  debtor,  against  whom  a  fiat 
issued  before  the  goods  were  sold,  the  as- 
signees gave  the  sheriff  notice  not  to  sell, 
and  he  brought  the  parties  before  a  judge 
by  an  interpleader  order.  The  judge  di- 
rected that  the  goods  should  be  sold,  and 
the  money  brought  into  court,  to  abide  the 
event  of  an  issue  to  be  tried  between  the 
execution  creditor  and  the  assignees;  the 
latter  made  no  objection,  and  did  not  suggest 
any  other  way  of  selling  the  goods,  which 
were  accordingly  sold  by  the  sheriff's  auc- 
tioneer. The  execution  creditor  subsequently 
abandoned  all  claim  to  the  goods,  and  the 
proceeds  of  the  sale  were  paid  out  of  court 
to  the  assignees.  It  was  held,  that  the  as- 
signees were  not  entitled,  as  a  matter  of  law, 
to  recover  in  trover  against  the  execution 
creditor,  the  difference  between  the  proceeds 
of  the  sale  and  the  value  of  the  goods  at  the 
time  of  the  seizure;  and  that  it  was  no  mis- 
direction for  the  judge  to  direct  the  jury, 
that,  if  they  thought  the  sale  was  bona  fide, 
they  might  consider  the  produce  of  it  as  the 
measure  of  damages.  Whitmore  v.  Black, 
13  M.  &  W.  507;  21).  &  L.  445.    (Eng.) 


41 .  In  an  action  by  the  assignee  of  an  in- 
solvent debtor  to  recover  back  property  al- 
leged to  have  been  fraudulently  conveyed, 
evidence  of  the  defendant's  general  reputa- 
tion for  honesty  and  integrity  is  inadmissible. 
Ileywood  v.  Reed,  4  Gray,  574. 

42.  Where  the  plaintiff  claimed  goods  by 
virtue  of  an  alleged  sale  by  the  bankrupt  to 
him  a  short  time  before  the  bankruptcy,  and 
brought  an  action  against  the  assignees  of  the 
bankrupt  for  a  conversion  of  the  same  ;  and  it 
was  proposed  on  cross-examination  to  ask  a 
witness,  who  was  present  at  the  alleged  sale, 
whether  he  himself  would  have  acted  lipon 
the  transaction  by  delivering  the  goods  to  the 
plaintiff,  it  was  held,  that  the  question  might 
be  put.  And  at  the  same  time  where  certain 
documents,  purporting  to  be  a  receipt  of,  and 
delivery  order  for  the  goods,  in  the  handwrit- 
ing of  the  bankrupt,  and  dated  as  of  the  day 
of  sale,  were  delivered  to  a  witness  by  the 
bankrupt  after  his  bankruptcy,  and  ahout  a 
month  after  the  alleged  sale  ;  there  was  no 
evidence  outside  of  the  documents  them- 
selves that  they  existed  before  the  bank- 
ruptcy; it  was  held,  that  the  documents 
were  admissible  as  evidence  of  their  exist- 
ence at  the  time  they  bore  date.  Morgan  v. 
Whitmore,  6  Exeh.  710 ;  20  L.  J.,  Exch. 
289.     (Eng.) 

43.  In  an  action  of  trover  by  A.  against 
the  assignees  of  H.  for  seizing  A.'s  goods ; 
the  plaintiff  gave  evidence,  that  prior  to  the 
bankruptcy  the  person  in  possession,  and  ap- 
parently the  owner,  assigned  them  to  C.  who 
had  for  a  valuable  consideration  assigned 
them  to  the  plaintiff.  The  plaintiff  had  put 
a  person  in  possession  of  the  goods,  but  0. 
continued  to  carry  on  business  in  the  house 
where  they  were.  On  the  part  of  the  de- 
fendants, it  was  suggested  that  the  transac- 
tion was  colorable,  and  that  the  goods  be- 
longed to  the  bankrupt  H.  Before  any  evi- 
dence was  offered  of  any  connection  between 
the  plaintiff  and  H.,  one  of  the  witnesses  for 
the  defence  was  asked  whether  he  remem- 
bered 0.  making  a  claim  to  the  goods  after 
bankruptcy.  The  question  was  disallowed. 
It  was  held  that  the  question  ought  to  have 
been  allowed.  Ford  v.  Elliott,  4  Exch.  78 ; 
18  L.  J.,  Exch.  447.     (Eng.) 

44.  In  an  action  by  assignees  against  a  sher- 
iff, for  a  conversion  of  the  bankrupt's  goods, 
seized  under  a  fi.  fa.  against  E.  and  D.,  it 
appeared  that  immediately  before  the  seizure 
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the  bankrupt  told  the  oiHcer  that  the  goods 
were  the  property  of  C,  and  immediately 
afterwards  he  contradicted  the  statement 
and  said  they  were  the  goods  of  D.  The 
jury  found  that  the  goods  were  in  reality 
the  bankrupt's,  but  also  that  he  represented 
the  goods  to  the  officer  as  the  goods  of  C.  so 
as  to  induce  the  officer  by  that  false  repre- 
sentation to  seize  them.  It  was  held  that 
under  the  plea  of  not  possessed,  this  finding 
did  not  estop  the  bankrupt  and  his  assignees 
from  complaining  of  the  seizure  of  the  goods 
as  their  own.  Freeman  v.  Cooke,  2  Exch. 
654;  12  Jur.  777;  18  i.  J.,  Exch.  114. 
(Eng.) 

45.  Where  a  person  bought  goods  at  the 
shop  of  the  bankrupt  after  notice  that  he 
had  committed  an  act  of  bankruptcy,  by  ab- 
sconding, and  claimed  to  set  off  against  the 
price  a  debt  due  to  him  from  the  bankrupt. 
A  flat  having  afterwards  issued,  the  assign- 
ees demanded  payment  of  the  goods  so  pur- 
chased. It  was  held,  that  the  assignees  did 
not  thereby  so  affirm  the  sale  as  to  disentitle 
them  from  maintaining  an  action  for  the 
goods  upon  a  subsequent  demand  and  refusal. 
Valpy  V.  Saunders,  5  C.  B.  887 ;  12  Jur., 
483 ;  17  L.  J.,  C.  P.  249.  "(Eng.) 

46.  Where  a  person  by  deed  conveyed 
goods  to  A.  absolutely,  but  with  a  proviso 
rendering  the  conveyance  void  if  he  should 
pay  a  certain  sura  on  the  22d  March,  1850, 
and  he  to  remain  in  possession  till  default ; 
and  he  continued  in  possession  till  Dec.  13th, 
1849,  when  he  became  bankrupt  and  his 
assignees  then  took  possession  of  and  sold 
the  goods  on  the  19th  February,  1850.  The 
goods  had  previously  been  assigned  by  A.  to 
the  plaintiif.  It  was  held,  that  the  sale  of 
the  goods  prior  to  March  22d,  1850,  put  an 
end  to  the  term,  and  that  the  assignees  had 
thereby  been  guilty  of  conversion,  for  which 
the  plaintiiT  was  entitled  to  maintain  trover. 
Fenn  v.  Bittleston,  7  Exch.  152;  21  L.  J., 
Exch.  il.     (Eng.) 

47.  Where  assignees  declare  in  trover 
for  property  of  the  bankrupt  converted  since 
the  bankruptcy,  the  conversion  after  the 
bankruptcy  is  a  material  allegation,  and 
must  be  proved  under  the  general  issue ;  as  • 
signees  cannot  waive  a  sale  of  the  goods  as  a 
conversion,  and  rely  on  a  subsequent  demand 
and  refusal.  Edwards  v.  Hooper,  11  M.  & 
N.  363;  7  Jur.  378;  12  L.  J.,  Exch.  304. 
(Eng.) 


48.  Where  some  of  the  goods  of  bank- 
rupt were  at  the  time  of  the  bankniptcy 
in  the  hands  of  A.  who  claimed  a  lien  on 
them,  the  bankrupt's  goods  were  sold  by 
order  of  his  assignee,  and  those  which  A. 
held  were  included  in  the  sale ;  but  this  was 
done  by  A.'s  order,  and  the  assignees  re- 
fused to  authorize  it.  The  assignees  after- 
wards signed  a  memorandum  that  all  the 
goods  included  in  the  sale  were  the  property 
of  the  bankrupt,  to  exempt  them  from  auc- 
tion duty.  It  was  held  that  this  was  no 
adoption  of  the  sale,  so  as  to  prevent  the 
assignees  from  maintaining  trover  against  A. 
for  the  goods.  Breaden  v.  Hancock,  M.  <& 
Jlf.465.     (Eng.) 

49.  A.,  the  partner  of  B.,  was  also  in 
partnership  with  0.  A.  being  indebted  to 
the  firm  of  A.  &,  B.,  indorsed  to  A.  &  B.  a 
bill  belonging  to  the  firm  of  A.  &  C,  and 
immediately  afterwards  indorsed  it  in  the 
names  of  A.  &  B.  to  D.,  a  creditor  of  A.  & 
B.,  who  received  the  amount  at  maturity. 
A.  &  C.  afterwards  became  bankrupt.  .  It 
was  held  that  their  assignees  could  not 
maintain  trover  against  B.,  nor  an  action 
against  B.  for  money  taken  by  A.  from  the 
funds  of  A.  &  C.  and  applied  to  the  use  of 
A.  &  B.  Jones  v.  Yates,  \M.  &  B.  613 ; 
9B.  c&C.  532.    (Eng.) 

50.  Form  of  remedy.  Assignees 
cannot  at  first  affirm  the  act  of  a  creditor, 
interfering  with  the  bankrupt's  effects  as  a 
contract,  and  afterwards  disaffirm  it  as  a 
tort;  although  such  act,  if  disaffirmed  in  the 
first  instance,  would  have  amounted  to  a 
conversipn  of  the  bankrupt's  goods,  and 
would  have  rendered  the  creditor  liable  to 
the  assignees  in  trover.  But  trover  will  not 
lie  in  an  action  by  assignees  against  a  person 
who  had  wrongfully  continued  the  bank- 
rupt's business.  Although  honafide  for  the 
benefit  of  creditors,  where,  by  accepting  the 
proceeds,  they  had  either  affirmed  his  acts 
as  their  agent,  or  had  received  them  as  a 
satisfaction  for  the  wrongful  act.  Brewer  v. 
Sparrow,  1  M.  d;  E.2;  7  B.  S  C,  310;  >S'. 
P.  Lythgol  V.  Vernon,  5  H.  d:  N.,  180. 
(Eng.) 

51.  Where  a  person  fraudulently  pro- 
cures a  bill  from  A.,  and  afterwards  became 
bankrupt,  and  his  assignees  receive  the 
money  for  the  bill,  A.  may  recover  from 
them    in  an    action    for    money  had  and 
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received,  Harrison  ».  Walker,  Peake,  111 
KenyoDj  and  see  Willis  v.  Freeman,  12  East. 
656;  Gladstone  v.  Had  wen,  1  M.  &  8.  517 ; 
2  Rose,  131 ;  Milward  «.  Forbes,  4  Es'p.  171; 
Haswell  «.  Hunt,  52  B.  231.     (Eng.) 

52.  Where  S.  was  indebted  to  the  defend- 
ant, an  attorney,  who  had  a  lien  on  a  lease 
relating  to  premises  belonging  to  S.,  as 
a  security  for  his  debt,  a  commission  of 
bankruptcy  issued  against  S.,  and  an  assignee 
being  appointed,  the  defendant  acted  as  a 
solicitor  to  the  coramissioii ;  a  petition  was 
presented  to  supersede  the  commission,  on 
the  ground  that  there  was  no  valid  petition- 
ing creditor's  debt;  and  the  defendant  with 
notice  of  the  fact,  joined  the  assignee  in  ah 
assignment  of  the  lease  to  a  purchaser :  the 
assignee  paid  the  defendant  the  debt  due 
from  the  bankrupt  out  of  the  purchase 
money,  and  also  a  part  of  the  amount  of  his 
bill  as  solicitor  to  the  commission;  by  an 
authority  of  the  assignee,  the  defendant  also 
received  certain  sums  of  money  accruing 
from  the  rents  of  the  premises,  in  part 
liquidation  of  the  debts  due  him  ;  after  these 
things  happened  the  commission  was  super- 
seded, and  assignees  were  appointed  under 
a  new  fiat.  It  was  held,  that  the  new 
assignees  could  recover  the  sums  so  received 
by  the  defendant  in  an  action  for  money  had 
and  received ;  for  by  parting  with  the  lease 
the  defendant  was  guilty  of  a  conversion, 
and  the  plaintiffs  were  therefore  entitled  to 
waive  the  tort  and  sue  in  assumpsit ;  and 
that  as  to  the  rents  received  by  the  defend- 
ant, it  was  money  received  to  the  use  of  the 
assignees  after  notice  of  an  act  of  bank- 
ruptcy; and  as  the  first  assignee  was  not 
assignee  &e  jure,  his  assent  to  the  payments 
made  no  diflerence.  Clark  v.  Gilbert,  2 
Scott,  520;  2  Bing.  N.  C.  343;  1  Hodges, 
347.     (Eng.) 

53.  Where  the  defendant  demised  a  full- 
ing mill  for  fourteen  years  to  two  persons, 
who,  during  the  continuance  of  the  lease, 
became  bankrupt ;  the  lease,  after  reciting 
that  the  machinery  had  been  valued  at  a, 
certain  sum,  contained  covenants  that  at  the 
end  or  other  sooner  determination  of  the 
term,  the  machinery  should  be  again  valued 
by  two  disinterested  persons  chosen  by  the 
lessor  and  the  lessees.  Upon  the  bank- 
ruptcy of  the  lessees,  their  assignees  declined 
to  take  the  lease;  but  they  required  the 
defendant  to  appoint  a  person  to  value  the 


machinery,  and  on  his  refusal  so  to  do, 
appointed  one  themselves,  who  valued  the 
machinery  then  in  the  mill  at  a  sum  exceed- 
ing the  original  valuation,  most  of  which 
machinery  had  been  placed  there  by  the 
bankrupts  ;  the  assignees  then  delivered 
possession  of  the  premises  to  the  defendant,  ' 
and  demanded  the  diiFerence  between  the 
two  valuations,  which  he  refused  to  pay. 
It  was  held,  that  the  assignees,  having 
demanded  the  machinery,  were  entitled  to 
recover  it  in  trover,  and  that  their  remedy 
was  not  by  an  action  on  the  covenants,  which 
had  been  determined  by  the  bankruptcy 
and  by  their  refusal  to  take  the  lease.  Fair- 
burn  V.  Eastwood,  &  M.  d  W.  679.  (Eng.) 

54.  On  bankrupt's  contract.  Where 
the  assignees  of  a  bankrupt  bring  action 
against  the  defendant  for  not  delivering  rail- 
way shares,  pursuant  to  a  contract  made  with 
the  bankrupt,  the  plaintiffs  in  their  declara- 
tion having  set  up  that  the  bankrupt  before, 
and  that  they,  since  his  bankruptcy,  were  al- 
ways ready  and  willing  to  accept  and  pay  fo; 
the  shares,  and  the  defendant  took  issue  on 
this  averment,  it  was  held,  that  the  plea  was 
sustained  by  the  proof  that  before  the  time 
fixed  for  the  performance  of  the  contract  the 
bankrupt  was  in  a  state  of  total  incapacity 
to  pay  the  price  agreed  on,  and  his  effects 
produced  no  assets  to  the  assignees.  Law- 
rence V.  Knowles,  7  Scott,  381 ;  5  Bing.  N. 
C.  399;  2J.TO.43.    (Eng.) 

55.  Where,  after  committing  an  act  of 
bankruptcy,  a  tradesman  received  an  order 
for  one  entire  piece  of  work,  and  the  work 
being  only  partly  done  at  the  time  of  the 
fiat,  the  official  assignee  before  the  fiat  ad- 
vanced money  out  of  the  estate  to  the  bank- 
rupt to  complete  it,  subsequently  to  which 
the  creditors'  assignees  were  appointed,  it 
was  held,  that  this  was  evidence  from  which 
it  might  be  inferred  that  the  assignees  had 
adopted  the  contract  and  employed  the 
bankrupt  as  their  agent  in  its  completion,  so 
as  to  entitle  the  official  and  creditors'  assig- 
nees to  sue  jointly  for  the  whole  amount. 
Whitmore  v.  Gilmore,  12  M.  S  W.  808 ;  8 
Jut.  672  ;  13  L.  J.  Exch.  201.    (Eng.) 

56.  Where  a  bankrupt,  before  bank- 
ruptcy, agreed  to  purchase  from  the  defend- 
ant certain  quantities  of  linseed  at  agreed 
prices,  to  be  shipped  on  the  buyer's  vessel, 
and  payment  to  be  made  on  delivery  to  the 


22 


ACTION. 


buyer  of  the  bills  of  lading ;  and  before  the 
vessel  arrived  at  the  port  from  which  the 
linseed  was  to  have  been  shipped,  the  buyer 
became  bankrupt,  and  the  defendant  refused 
to  carry  out  the  contract,  although  the  as- 
signees, within  a  reasonable  time  after  their 
appoiotmeht,  were  ready  and  willing,  and 
offered  to  pay  for  the  same,  it  was  held, 
that  the  assignees  had  a  good  cause  of  action. 
Gibson  v.  Carruthers,  i,  M.  &  W.  321  ;'ll 
L.  J.,  Exch.  138.  (Eng.) 

57.  Where  assignees  sue  upon  a  contract 
made  with  the  bankrupt,  they  are  entitled 
to  all  the  legal  and  equitable  rights,  and  no 
other,  which  the  bankrupt  would  have  had 
if  the  action  had  been  brought  by  him  on 
the  day  of  his  bankruptcy.  Valpy  v.  Oakley, 
16  Q.B.  941;  16  Jur.  38;  20  L.  J.,  Q.  B.  380. 
(Bug.) 

58.  Where  the  bankrupt  was  indebted  to 
the  defendants,  who  had  acted  as  his  solici- 
tors, in  a  sum  of  money,  and  they,  before 
his  bankruptcy,  received  certain  suras  be- 
longing to  him  from  his  agent,  and  applied 
them  in  extinguishment  of  their  claims  on 
him,  the  assignees  of  the  bankrupt  brought 
an  action  against  the  defendants  to  recover 
this  money  as  money  received  to  their  use, 
and  the  judge  instructed  the  jury,  that  if  the 
defendants,  before  the  bankruptcy,  actually 
received  the  money  to  the  use  of  the  assig- 
nees, who  were  entitled  to  succeed  on  the 
plea  of  non-assumpsit,  it,  was  held,  that 
this  was  a  misdirection,  and  that  there  ought 
to  be  a  new  trial,  unless  it  was  clear  that 
the  jury  was  not  misled,  and  that  it  was 
afterward  explained  away.  Pennell  v.  Aston, 
14  M.  <&  W.  415;  14  L.  J.,  Exch.  309.  (Eng.) 

59.  B.  being  indebted  to  the  defendant  in 
5001  for  the  price  of  goods  sold  to  him,  and 
being  pressed  for  part  payment  of  the  debt, 
handed  to  the  defendant  a  bill  of  exchange 
drawn  by  himself  for  &001,  which  the  de- 
fendant agreed  to  discount  on  the  terms  of 
retaining  to  his  own  use  100?  and  the  dis- 
count, and  paying  over  the  difference  to  B. ; 
he,  however,  retained  the  bill  and  paid  no 
part  of  the  proceeds  over  to  B.,  who  shortly 
afterwards  became  bankrupt.  It  was  held, 
that  the  assignees  of  B^  were  entitled  to  re- 
cover from  the  defendant  the  full  amount  of 
the  bill,  less  the  1001,  and  such  discount  as 
the  jury  should  find  to  be  receivable  by  the 
defendant.  Alder  v.  Keighley,  15  M.  &  W. 
117 ;  15  i.  J.,  Exch.  100.  (Eng.) 


60.  A  drawer  of  an  accommodation  Ml, 
a  few  days  before  its  maturity,  himded  over 
money  to  the  acceptor  for  the  purpose  of 
meeting  the  bill.  After  such  deposit  and 
before  the  maturity  and  payment  of  the 
bill,  a  fiat  issued  against  the  drawer ;  it 
was  held  that  the  money  having  been  handed 
over  to  the  acceptor  in  pursuance  of  a  bind- 
ing contract  upon  a  good  consideration,  viz : 
an  implied  contract  of  indemnity,  the  bank- 
ruptcy of  the  drawer  was  no  revocation  of 
the  acceptor's  authority  to  apply  the  money 
in  satisfaction  of  the  bill,  and  consrcquently 
that  the  assignees  could  not  recover  it  back 
from  him.  Yates  v.  Hoppe,  9  C.  -B.  541 ; 
14  Jur.  372;  19  X.  J.,  C.  P.  180.   (Eng.) 

61.  Where  a  custom  of  exchanging  ac- 
ceptances existed  between  a  bankrupt  and 
other  houses,  through  the  agency  of  B.; 
notes  were  sent  by  A.  to  B.,  but  were  ex- 
changed as  bankruptcy  intervened,  and  they 
were  stolen  from  B.,  and  never  formed  any 
item  in  any  settlement  of  the  accounts  be- 
tween B.  and  the  assignees,  it  was  held, 
that  A.  could  not  recover  the  value  of  the 
notes  from  the  assignees.    Ex  parte  Watson, 

1  Mont.  (H  Ayr.f>%b;  4  Beac.  &  Chit.  lb. 
(Eng.) 

62.  M.  and  a  bank  mutually  exchanged 
their  notes  at  stated  times.  M.  became 
bankrupt,  his  agent  B.  having  notes  of  the 
bank  in  his  hands.  The  assignees  subse- 
quently allowed  B.  to  retain  these  notes  in 
his  account  with  them,  he  having  claims 
against  M.,  it  was  held,  that  the  bank 
could  recover  these  notes  against  the  as- 
signees. In  re  Bank  of  Scotland,  1  Mont, 
dt  Ayr.  644;  4  Deae.  <&  Chit.  32.   (Eng.) 

63.  Parties  to.  The  payment  of 
money  to  defendants  use  by  a  solvent  part- 
ner, out  of  his  separate  partner  after  the 
bankruptcy  of  his  partner,  in  pursuance  of 
a  contract  made  before  the  bankruptcy,  may 
be  sued  for  in  the  name  of  the  solvent  part- 
ner alone,  without  joining  the  assignees  of 
the  bankrupt  partner.    Thackerr.  Shepherd, 

2  Chit.  652.    (Eng.) 

64.  Where  three  assignees  are  appoint- 
ed and  act,  and  two  of  them  paid  each  a 
half  of  the  solicitor's  bill,  it  was  held, 
that  the  two  could  not  maintain  a  joint  ac- 
tion against  the  third  for  his  proportion  of 
the  money  paid,  but  that  each  must  bring  a 
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separate  action.     Braud  v.  Boulcott,  3  jB.  (^ 
P.  235.    (EDg.) 

65.  Where  the  assignees  of  a  bankrupt 
partner  and  a  solvent  partner  opened  an  ac- 
count at  their  banker's  and  paid  in  9001.,  to 
discharge  a  debt  on  an  old  account  which 
carried  interest,  and  the  solvent  partner 
afterwards  became  bankrupt,  it  was  held 
that  the  assignees  of  the  two  could  not  re- 
cover this  sum.  Woodbridge  v.  Swann,  4  B. 
&  A.  633 ;  IN-dbM..  725.     (Eng.) 

66.  Where  one  partner  becomes  bank- 
rupt, the  solvent  partner  may  use  the  names 
of  the  assignees  of  the  bankrupt  in  bringing 
actions  against  the  debtors  of  the  firm,  pro- 
vided he  indemnify  them  against  the  costs, 
if  they  apply  for  such  indemnity.  White- 
head V.  Hughes,  IC.&M.  318 ;  4  Tyr.  92. 
(Eng.) 

67.  Assignees  of  A.,  a  bankrupt,  and 
also  of  B.,  a  bankrupt,  under  separate  com- 
missions, cannot  recover  in  the  same  action 
a  joint  debt  due  from  the  defendant  to  both 
the  bankrupts,  and  also  separate  debts  due 
to  each.  And  if  in  such  action,  the  jury 
has  assessed  the  damages  severally,  and  on 
the  separate  counts,  the  court  will  arrest  the 
judgment  on  those  counts  which  demand  the 
debts  due  to  each  bankrupt  separately.  Han- 
cock V.  Haywood,  3  T.  R.  433  ;  Stone  v. 
Mac  Mair,  1  Moore,  126;  7  Taunt.  432;  4 
Price,  48.     (Eng.) 

68.  Where  plaintiffs  sued  as  assignees 
of  A.  and  B.,  and  also  as  assignees  of  C. 
for  a  joint  debt  due  to  all  the  bankrupts, 
it  was  held,  on  motion  to  arrest  judgment 
after  verdict,  that  the  declaration  was  good. 
Streetfield  v.  Halliday,  3   T:  B.  779.  (Eng.) 

69.  Where  one  or  two  partners  com- 
mitted an  act  of  bankruptcy,  and  afterwards, 
but  before  the  bankruptcy  of  the  other,  the 
sheriff  seized  the  goods  belonging  to  the 
partners  under  an  execution  against  them , 
it  was  held  that  the  assignees  under  a  joint 
commission,  could  not,  in  an  action  brought 
by  them  as  such,  recover  the  share  of  the 
partner  who  had,  first  become  bankrupt. 
Hogg  V.  Bridges,  8  Taunt.  200 ;  2  Moore, 
122.  (Eng.) 

70.  Three  assignees  appointed  under 
three  separate  commissions  of  the  bankrupt, 
cannot  sue  as  joint  assignees,  but  must  state 
their  several  and  respective  interests  in  the  de- 
claration. Bay  «.  Davies,  2  Jfbore,  3.  (Eng.) 

71.  Pleadings  in.     In  trover  by  as- 


signees against  the  sheriff  he  pleaded  that 
he  took  the  goods  in  execution  against  the 
-bankrupts  before  the  flat;  that  afterwards 
the  fiat  issued  under  which  the  plaintiffs 
were  appointed  assignees,  and  as  such,  en- 
titled to  the  possession  of  the  goods,  which 
possession  is  the  possession  of  the  assignees 
in  the  declaration  mentioned.  It  was  held 
that  the  defence  might  be  given  in  evidence, 
either  under  the  plea  of  not  possessed  or  not 
guilty ;  and  that  the  plea  was  not  an  argu- 
mentative plea  of  not  possessed.  Unwin  v. 
S.  Quintin,  2  D.  N.  S.  790 ;  11  M.  W.  ■ 
277 ;  12  L.  J.,  Exch.  209.  (Eng.) 

72.  To  trover  by  the  assignees  for  goods, 
the  defendant  pleaded  that  the  bankrupt  be- 
ing indebted  to  him  before  bankruptcy,  he 
had  sued  him  and  recovered  judgment  against 
him,  and  sued  out  execution ;  and  that  the 
sheriff  seized  the  goods  and  sold  them  under 
the  writ,  which  was  the  conversion  com- 
plained of.  It  was  held,  on  special  demur- 
rer, that  the  plea  was  bad  as  amounting  to 
the  general  issue.  Young  v.  Cooper,  6. 
Exch.  259;  20  i.  J".,  Exch.  136.  (Eng.) 

73.  Where  assignees  in  an  action  of  tro- 
ver against  them  by  the  owner,  put  in  as  a 
defence,  that  the  goods  were  at  the  time  of 
the  bankruptcy  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the  true 
owner,  and  that  the  title  to  the  goods  vested 
in  the  assignees  by  virtue  of  an  order  of  the 
court  of  bankruptcy.  It  was  held  that  such 
defence  was  admissible  under  a  plea  of  not 
possessed,  although  the  order  was  applied 
for  and  made  after  action.  Heslop  v.  Baker, 
8  Exch.  411 ;  22  L.  J.,  Exch.  333.     (Eng.) 

74.  A  declaration  in  scire  facias  by  the 
assignees  of  a  bankrupt,  stating  that  he  be- 
came a  bankrupt  within  the  meaning  of  the 
statutes  relating  to  bankrupts,  and  that  his 
goods  and  effects  were  afterwards  in  due 
manner  assigned  to  the  plaintiffs,  is  suffi- 
ciently certain,  without  averring  that  the 
party  was  declared  a  bankrupt.  Winter  v. 
Kietchman,  2  T.  B.  '15.  (Eng.) 

75.  Where  the  plaintiffs  declared  as  as- 
signees of  a  bankrupt  and  concluded  as  fol- 
lows: "Wherefore  the  plaintiffs,  assignees 
as  aforesaid" — instead  of  "as"  assignees  as 
aforesaid, — "say  they  are  injured,"  it  was 
held,  on  special  demurrer,  to  be  good,  as  the 
words  "assignees  as  aforesaid"  might  be  re- 
jected as  a  surplussage.  Cobbett  v.  Coch- 
rane, 1  M.  Sf  S.  55  ;  fi  Bing.  17.    (Eng.) 
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76.  In  an  action  by  the  assignees  of  a 
banknipt,  it  need  not  be  stated  in  the  de- 
claration that  they  sue  "  as  assignees."  It  is 
enough  if  it  sufficiently  appears  that  they 
aie  assignees.  Ferguson  v.  Mitchell,  28  M. 
&  B.  687  yiD.P.  C.  513.   (Eng.) 

77.  Counts  for  money  lent  and  money 
paid  by  the  assignee  of  a  banknipt,  may  be 
joined  with  counts  for  money  had  and  re- 
ceived to  the  assignee's  use,  and  upon  an 
account  stated  with  him  as  assignee;  Rich- 
ardson V.  Griffin,  h  M.  &  S.  294;  2  CUt. 
325.     (Eng.) 

78.  To  a  declaration  by  assignees  of  a 
bankrupt  to  recoyer  damages  for  goods, 
chattels  and  fixtures,  alleged  to  be  in  his 
possession  at  the  time  of  his  bankruptcy, 
and  to  have  been  since  converted  by  the  de- 
fendants, they  pleaded,  that  before  the  bank- 
ruptcy the  bankrupt  assigned  the  goods  to 
them  by  deed,  Smd  that  before  the  bank- 
ruptcy they  took  possession  of  them,  and 
kept  and  retained  such  possession ;  after- 
wards the  plaintiff  replied  that  the  defend- 
ants did  not  take  pcssession  of  the  goods  be- 
fore the  bankruptcy.  Issue  was  joined  and 
verdict  for  plaintiff.  It  was  held,  that  the 
issue  was  immaterial,  because  the  assign- 
ment by  deed  conveyed  the  property  in  the 
goods  to  the  defendants,  and  the  continued 
possession  of  the  assignor  only  amounted  to 
evidence  of  fraud.  Oarr  v.  Burdiss,  16  M. 
it  B.  782;  5  Tyr.  309.  (Eng.) 

79.  Where  assignees  bring  action  against 
the  piirchaser  of  goods  sold  by  the  bank- 
rupt after  the  commission,  they  need  not 
name  themselves  assignees  in  the  declara- 
tion ;  it  is  Otherwise,  however,  if  the  suit 
be  on  a  contract  made  by  the  bankrupt  be- 
fore the  commission.  Evans  v.  Maury,  Cowp. 
569.    (Bhg.) 

80.  Under  a  joint  commission  against  two 
partners,  the  assignees  may  declare  in  the 
same  action  for  separate  as  well  as  joint 
debts  due  to  the  bankrupts.  Graham  v.  Mul- 
coster,  4  Bing.  115 ;  12  Moore,  327.  (Eng.) 

81.  A  defendant  received  money  to  the 
use  of  A.  &  B.,  as  assignees.  B.  was  after- 
wards removed,  and  A.  became  the  sole  as- 
signee, the  money  still  remaining  in  the 
hands  of  the  defeiidant ;  he  may  *ell  de- 
clare as  for  money  had  and  received  to  his 
own  use  as  assignee,  without  mentioning  B. 
at  all.  Stewart  v.  Lee,  M.  <&  M.  158.  (Eng.) 

82.  Where  assignees  under  a  joint  com- 


mission against  two  persons  sue  on  a  sepa^ 
rate  contract,  entered  into  by  only  one  of 
the  bankrupts,  they  may  describe  them- 
selves generally  as  the  assignees  of  such 
bankrupt  without  mentioning  the  name  of 
the  other.  Stonehouse  v.  De  Silvaj  3  Camp. 
399 ;  2  Base,  142;  8.  P.  Harvey  v.  Morgan, 
2  8tarh.\l.    (Eng.) 

&3.  "By  and  against  bankrupt. 
Where  a  plaintiff  became  insolvent  after 
issue  joinedj  and  hia  assignees  did  not  give 
security  for  costs,  and  the  defendant,  by 
leave  of  a  judge,  under  15  &  16  Vict.  c.  76, 
B.  142,  withdrew  bis  former  pleas  and 
pleaded  the  plaintiff's  insolvency.  The 
plaintiff  confessed  the  plea  and  gave  notice 
to  tax  his  costs  under  Keg.  Gen.  T.  T.  16 
Vict.  s.  23.  It  was  held,  that  the  plaintiff 
was  entitled  to  costs  under  the  rule,  if  the 
plea  of  insolvency  stood,  but  the  court  al- 
lowed the  defendant  to  withdraw  that  plea 
and  to  substitute  his  former  pleas  again  and 
go  on  with  the  action.  Plumner  v.  Hedge, 
24  L.  J.,  Q.  B.  24.    (Eng.) 

84.  A  plea  to  an  action  for  debt,  that 
before  the  debt  accrued  the  plaintiff  became 
bankrupt,  and  a  commission  issued  against 
him  under  6  Geo.  4,  c.  16 ;  that  the  com- 
missioners certified  that  he  had  in  all  things 
conformed  to  the  bankrupt  laws,  and  that 
there  did  not  appear  to  them  any  reason  to 
doubt  the  fullness  of  the  discovery  made 
by  the  bankrupt  of  his  estatej  which  cer- 
tificate was  allowed  by  the  Lord  Chancellor ; 
that  the  plaintiff  afterwards  become  bank- 
rupt a  second  time,  and  his  estate  did  not 
produce  15s.  on  the  pound,  whereupon  the 
assignees,  under  the  second  bankruptcy, 
served  the  defendant  with  notice  of  their 
claim  to  the  debt.  Held,  that  this  plea  was 
bad,  as  not  showing  that  the  title  of  the  as- 
signees was  divested  so  as  to  vest  the  property 
of  the  bankrupt  in  the  assignees  under  the 
second.  Wagner  v.  Imbrie,  2  L.  M.  i&  P. 
210;  6  Exch.  882;  15  Jur.  803;  20  L.  J., 
Exch.  416.     (Eng.) 

85.  An  uncertificated  bankrupt  may  main- 
tain an  action  for  money  lent.  Evans  v. 
Brown,  1  Esp.  170.     (Eng.) 

86.  Unless  his  assignees  interftere  to  pre- 
vent him.  Chippendale  v.  Tomlinson,  7  East. 
57  ;  4  Bougl.  318.     (Eng.) 

87.  An  uncertificated  bankrupt  may 
maintain  an  action  for  work  and  labor  for  his 
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personal  services,  and  for  materials  found, 
as  well  as  for  mere  work  and  labor.  Silk  v. 
Osborn,  1  Esp.  140.     (Eng.) 

88.  A.  entered  into  an  agreement    with 

B.  and  0.  to  serve  them  for  seven  year's,  at 
the  rate  of  three  guineas  weekly,  the  party 
making  default  to  pay  to  the  other  £5,000 
as  liquidated  damages.  A.  was  dismissed ; 
he  became  bankrupt,  and  after  bankruptcy 
brought  on  the  agreement  to  which  B.  and 

C.  pleaded  the  bankruptcy.  It  was  held 
that  his  plea  was  an  answer,  for  that  the 
right  of  action  in  respect  to  this  breach  of 
the  agreement  passed  to  his  assignees. 
Beckham  v.  Drake,  (in  errm'')  2  V.H.L.  Cos. 
579  ;  13  Jur.  921 ;  S.  C,  in  Exch.  Chan. 
VlM.  <6W.  315;  7  Jur.  204;  12  L.  J.,  Exch. 
486  ;  affirmed.     (Eng.) 

89.  When  the  primary  personal  injury 
to  the  plaintiff  is  the  principal  and  essential 
cause  of  action,  it  remains  in  him  after  his 
bankruptcy  and  does  not  pass  to  \iu  assign- 
ees. Rogers  v.  Spence  (in  error)  13  M.  d; 
W.  571 ;  12  C.  £&  F.  700;  15  L.  J.,  Exch. 
49;  s.  c.  in  court  below,  2  JO.,  N.  S.  999;  11 
M.  &  W.  191 ;  12  L.  J.,  Exch.  252.  (Eng.) 

90.  Action  for  work  and  labor  as  a  sur- 
geon and  apothecary,  and  for  medicines. 
Plea,  his  bankruptcy,  and  that  the  debt  was 
claimed  by  the  assignees.  Beplication  that 
the  labor  was  personal  labor  bestowed  after 
the  bankruptcy,  and  done  for  the  necessary 
present  maintenance  of  the  plaintiff  and  his 
family ;  and  the  medicines  were  purchased 
out  of  the  earnings  of  his  personal  labor 
done  after  his  bankruptcy ;  and  that  the 
medicines  were  increased  in  value  by  the 
plaintiffs  personal  labor,  and  were  found  and 
administered  for  the  necessary  present  main- 
tenance of  himself  and  his  family.  Rejoin- 
der that  the  labor  was  not  personal;  nor 
the  medicines  purchased  out  of  the  earnings 
of  personal  labor,  nor  the  medicines  found 
or  administered  for  the  necessary  present 
maintenance  of  the  plaintiff  and  his  family. 
The  plaintiff  was  a  general  medical  practi- 
tioner ;  he  had  filed  a  declaration  of  insol- 
vency, and  was  an  uncertified  bankrupt. 
By  an  arrangement  with  a  friend,  who  had 
purchased  his  stock  of  medicines,  he  contin- 
ued in  possession  of  them  on  credit,  carried 
on  his  business  as  before,  and  was  supplied 
with  fresh  medicines  on  credit  from  whole- 
sale houses.  The  plaintiff  attended  the  de- 
fendant, giving  the  benefit  of  his  skill,  and 
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furnishing  the  medicines  he  thought  neces- 
sary. It  was  held,  that  the  plaintiff  was 
carrying  on  his  business  as  a  medical  practi- 
tioner, and  therefore  the  replication  was  not 
proved.  Elliott  v.  Clayton,  16  Q.  B.  581 ;  15 
Jur.  293;  20  L.  J.,  Q.  B.  217.     (Eng.) 

9 1 .  A  bankrupt  has  a  good  title  to  all 
property  acquired,  and  a  right  to  sue  on  all 
contracts  made  with  him  between  the  flat 
and  the  granting  of  his  certificate  and  also 
after  the  certificate  under  a  second  fiat 
against  him,  under  which  his  estate  has  not 
paid  15s.  on  the  pound,  unless  his  assignees 
interfere  and  claim  the  property  or  the  bene- 
fit of  such  contracts.  Herbert  v.  Sayer,  2 
D.  c&  i.  49 ;  5  §.  B.  965;  8  Jur.  812 ;  13  L. 
J.,  Q.  B.  209.     (Eng.) 

92.  A- bankrupt,  who  is  trustee  may  sue, 
though  he  also  be  cestui  que  trust  under  the 
same  instrument.  Webster  v.  Scales,  4 
Bougl.  7.    (Eng.) 

93.  A  bankrupt  may  sue  as  trustee  for 
his  assignees,  and  the  defendant  cannot  ob- 
ject, unless  they  interfere.  Cummings  v. 
Roebuck,  Solt,  172.     (Eng.) 

94.  Where  the  plaintiff,  as  trustee  of  J. 
S .,  rented  premises  to  the  defendant,and  after 
his  bankruptcy  brought  an  action  against  the 
defendant  for  rent,  it  was  held,  that  the 
plaintiffs  being  trustee  was  not  material,  as 
he  had  shown  by  parol  that  he  had  not  in- 
terest in  the  premises.  Houghton  v.  Koe- 
ing,  18  C.  B.  235.  (Eng.) 

95.  Where  the  bankrupt  before  his 
bankruptcy  sold  goods  and  transferred  a 
policy  of  insurance  thereon,  and  his  right 
and  interest  to  recover  for  loss  to  the 
goods,  it  was  held,  that  the  bankrupt 
was  entitled  to  sue  for  average  loss  as  trus- 
tee for  his  vendee.  Boddington  v.  Casteller, 
(in  error)  1  El.  Sf  Bl.  879;  23  L.  J.,  Q.  B. 
31;  1  G.  i.  22.  281;  15  Jwr.  781;  Exchi 
Chanc.  affirming  the  judgment  of  the  Q.  B ; 
IE.  S  B.66;  17  Jur.  457 ;  22  L.  J.,  Q. 
B.  5.  (Eng.) 

96.  An  uncertificated  bankrupt  cannot 
maintain  an  action  of  trespass  against  sub- 
sequent creditors  for  breaking  open  his 
house,  and  seizing  his  after  acquired  proper- 
ty, although  the  assignees  do  not  ratify  the 
seizure,  and  although  they  were  unknown 
to  the  defendants  until  after  the  commence- 
ment of  the  action.  Hull  v.  Pickersgill,  3 
Moore,  612 ;  1  B.  <&  B.  282.  See  Forster  v. 
Bates,  12  M.  N.  226.    (Eng.) 


26 


ACTION. 


97.  By  assignee  and  solvent  part- 
ners jointly.  Where  one  of  two  partners 
in  fraud  of  the  other  and  by  way  of  fraudu- 
lent preference,  indorsed  bills  of  exchange 
of  the  firm  to  a  separate  creditor  of  his,  in 
payment  of  a  private  debt  and  has  afterwards 
become  bankrupt,  his  assignees  may  treat  the 
indorsement  as  void  as  against  them,  and  if 
the  indorsement  is  invalid  also  as  against 
the  solvent  partner  by  reason  of  the  credi- 
tor having  taken  the  bills  with  knowledge 
of  the  fraud,  the  assignees  and  such  solvent 
partner  may  sue  jointly  in  trover  for  the  re- 
covery of  the  bills  from  such  creditor. 
Heilbut  V.  Nevill,  38  L.  J.,  C.  P.  273;  4 
L.  B.,  C.  P.  354;  17  N.  B.  853;  20  L.  T., 
2V".  S.  490,  960.    (Eng.) 

98.  By  deputy  sheriff  upon  a  re- 

ceipter.  An  action  by  a  deputy  sheriff  up- 
on a  receipt  for  attached  property  will  be 
not  defeated  by  proof  that  during  the  pen- 
dancy of  the  action  in  which  the  attachment 
was  made,  the  debtor  was  put  into  insol- 
vency by  proceedings  instituted  against  him 
by  a  creditor,  and  that  the  action  on  the  re- 
ceipt is  not  prosecuted  by  the  assignee,  if  an 
order  was  passed  in  the  court  of  insolvency 
that  the  attachment  should  survive  and  the 
assignee,  by  leave  of  court,  prosecuted  the 
original  action  to  final  judgment  and  execu- 
tion -in  his  own  name,  and  the  execution 
which  issued  thereon  was  duly  delivered  for 
service  to  the  officer  by  the  attorney  of  the 
creditor  and  of  the  assignee.  Parker  v. 
Warren,  2  Aliens  {Mass.')  187. 

99.  By  insolvent  subsequent  to 
proceedings.  An  insolvent  debtor  who 
has  commenced  a  real  action  before  his  in- 
solvency, and  afterwards  purchased  the  land 
from  his  assignee  and  taken  a  deed  thereof, 
may  prosecute  the  same  to  final  judgment 
in  his  own  name,  if  no  plea  in  abatement 
has  been  filed.  Gerrish  v.  Gary,  1  Aliens 
(Mass.)  213. 

100.  Commenced  subsequent  to 
insolvency  proceedings.  No  action, 
commenced  after  the  insolvency,  on  a  de- 
mand which  does  not  come  within  the  ex- 
ceptions in  the  statutes,  can  be  maintained 
against  the  administrator  of  an  insolvent 
estate,  unless  the  claim  has  been  previously 
laid  before   the  commissioners.     When  an 


action  is  commenced  against  the  administra- 
tor of  an  insolvent  estate,  on  a  claim  which 
does  not  come  within  the  exceptions  in  the 
statute,  and  which  has  not  been  laid  before 
the  commissioners,  it  is  not  necessary  that 
the  objection  should  be  taken  by  plea  in 
abatement,  but  it  may  be  done  by  plea  in 
bar  or  brief  statement.  Dillingham  ».  Wes- 
ton, 21  Maine  B.  263. 

101.  Discharge  when  not  a  bar  to. 

In  an  action  in  this  state,  brought  by  a  cit- 
izen of  New  York  against  one  of  two  part- 
ners in  a  partnership  note  dated  and  payable 
in  New  York,  it  appeared  that  from  the 
time  when  the  note  was  made  until  the  ac- 
tion was  brought,  the  defendant  was  a  citi- 
zen of  Massachusetts,  and  his  partner  a 
citizen  of  New  York ;  and  that  the  partner- 
ship business  was  carried  on  in  both  states 
and  under  the  same  firm.  It  was  held  that 
the  discharge  of  the  defendant  under  the 
insolvent  law  of  New  York  of  Apr.  12, 1813, 
enacted  before  the  making  of  the  note,  was 
not  a  bar  to  the  action.  It  seems  that  the 
result  would  be  the  same  if  the  defendant 
had  been  a  dormant  partner,  and  the  part- 
nership business  had  been  carried  on  in  New 
York  only.  Agnew  v.  Piatt,  15  Pick. 
Mass.  417. 

102.  How  affected  by  proceedings 
in  insolvency.  Whether  a  defendant, 
who,  during  the  pendancy  of  a  suit  against 
him,  institutes  proceedings  in  insolvency, 
shall  have  a  delay  f>f  the  trial  of  the  action 
on  that  ground,  and  for  how  long  a  time 
are  matters  resting  entirely  in  the  discre- 
tion of  the  judge  before  whom  the  action  is 
pending ;  and  to  the  exercise  of  such  disr 
cretion  no  exception  lies.  Barker  v.  Haskell, 
9  Cush.  Mass.  218. 

103.  Limitation  of.  The  limitation  that 
no  suit  shall  in  any  case  be  maintainable  by 
or  against  the  assignee,  or  by  or  against  any 
person  claiming  an  adverse  interest  touching 
the  property  of  the  bankrupt,  unless  brought 
within  two  years  after  the  declaration  and 
decree  in  bankruptcy,  or  after  the  cause  of 
action  shall  first  have  accrued,  is  intended  to 
present  the  adverse  claims  of  third  persons 
from  impeding  the  settlement  of  bankrupt's 
estate,  and  extend  only  to  cases  where  there 
is  such  an  advei-se  interest.     The  presump- 


ACTION— ADJOURNMENT. 


27 


tion  of  satisfaction  of  damages,  arising  from 
lapse  of  time  is  a  question  for  tbe  inquest 
upon  the  revise  under  the  charter  of  the  Union 
Canal  Company,  and  does  not  come  in  review 
before  the  court.  Union  Canal  Company  v. 
Woodside,  11  Penn.  B.  176. 

104.  On  covenant.  A  defendant  hav- 
ing transferred  into  the  plaintiff's  name, 
shares  in  a  mine  conducted  on  the  cost-book 
principle  as  security  for  a  debt,  covenanted 
with  him  to  indemnify  him  from  all  calls 
which  might  be  made  upon  such  shares,  and 
all  charges,  liabilities  and  cost  that  might 
attach  said  shares.  The  defendant  became 
bankrupt,  and  the  plaintiff  was  afterwards 
compelled  to  pay,  in  respect  of  such  shares, 
certain  debts  of  the  mine  which  accrued  before 
the  bankruptcy.  Held,  in  an  action  on  this 
covenant  for  not  indemnifying  the  plaintiff 
against  such  payment,  that  the  defendant's 
liability  was  not  to  pay  money  upon  a  con- 
tingency within  12  and  13  Vict.,c.  106,  s.  178, 
nor  did  the  plaintiff  stand  in  the  position  of 
surety  for  the  defendant  within  the  meaning 
of  s.  173  ;  and  that  therefore  his  bankrupt- 
cy was  no  bar  to  the  action.  Betteley  v. 
Stainsby,  36  i.  J".,  C.  P.  293;  2  L.  B.,  C. 
P.  568 ;  16  L.  T.,  N.  S.  701 ;  15  W.  B. 
1047.   (Eng.) 

105.  On  liens.  An  action  commenced 
before  the  expiration  of  a  lien  and  brought 
to  enforce  it,  may  be  prosecuted  to  judg- 
ment and  execution  against  an  administrator 
or  executor,  notwithstanding  the  death  and 
insolvency  of  the  debtor.  So  also,  in  case 
of  a  defendant  under  guardianship  by  reason 
of  insanity,  whose  estate  has  been  duly  rep- 
resented insolvent.  Pratt  v.  Seavy,  41 
Maine  B.  370. 

106.  Priority  of.  Whenever  two  or 
more  petitions  shall  be  filed  by  creditors 
against  a  common  debtor,  alleging  separate 
acts  of  bankruptcy  committed  by  said 
debtor  on  different  days  within  six  months 
prior  to  the  filing  of  said  petitions,  and  the 
debtor  shall  appear  and  show  cause  against 
an  adjudication  of  bankruptcy  against  him 
on  the  petitions,  that  petition  shall  be  first 
heard  and  tried  which  alleges  the  commis- 
sion of  the  earliest  act  of  bankruptcy;  and 
in  case  the  several  acts  of  bankruptcy  are 
alleged  in  the  different  petitions  to  have  been 


committed  on  the  same  day,  the  court  be- 
fore which  the  same  are  pending  may  order 
them  to  be  consolidated,  and  proceed  to  a 
hearing  as  upon  one  petition ;  and  if  an  ad- 
judication ,  of  bankruptcy  be  made  upon 
either  petition,  or  for  the  commission  of  a 
single  act  of  bankruptcy,  it  shall  not  be  nec- 
essary to  proceed  to  a  hearing  upon  the  re- 
maining petitions  unless  proceedings  be 
taken  by  the  debtor  for  the  purpose  of  caus- 
ing such  adjudication  to  be  amended  or 
vacated.  General  Order  No.  15,  Sup.  Ct. 
U.  S. — In  Bankruptcy. 

107.  Prosecution  of.  An  action  pend 
ing  against  a  bankrupt  at  the  time  he 
obtained  his  certificate  for  a  demand  which 
was  or  might  have  been  proved  under  the 
commission,  cannot  afterwards  be  prose- 
cuted to  judgment,  except  in  the  two 
instances  mentioned  in  the  statute.  Pay- 
sen,  adm'r,  v.  Paysen,  et.  al.,  1  Mass.  B. 
283. 

108.  To  recover  property.  In  an 
action  by  the  assignee  of  a  bankrupt  to 
recover  property  formerly  belonging  to  the 
bankrupt,  the  judgment  of  the  district  court 
founded  upon  the  verdict  of  a  jury  that  the 
party  had  committed  an  act  of  bankruptcy, 
pursuant  to  the  52nd  section  of  the  U.  S. 
bankruptcy  law,  is  final  upon  the  question 
as  to  all  the  creditors  as  well  as  those  who 
shall  have  come  in  under  the  commission  as 
others.  Livermore  v.  Swarry,  7  Mass.  B. 
213. 


ADJOURNMENT. 

1 .  Where  there  has  not  been  sufficient  time 
for  the  preparation  of  the  bankrupt's  sche- 
dules in  an  involuntary  case  of  bankruptcy, 
and  the  notification  by  mail  to  the  creditors 
of  the  first  meeting,  the  register  should, 
under  sections  42  and  12,  adjourn  the  meet- 
ing of  the  creditors  to  a  day  certain,  on  the 
ground  that  the  notice  to  them  had  not  been 
given  as  required  in  the  warrant,  and  direct 
the  giving  for  the  adjournment  day  of  a  new 
notice  in  respect  to  the  service  by  mail  or 
personally,  but  not  in  respect  to  the  publica- 
tion. But  where  there  has  been  no  such 
adjournment,  the  proceedings  will  fall 
through,  and  there  must  be  a  new  warrant. 
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In  re  Schepeler  et.  ah,  (5.  D.,  N.  T.)  3  2V. 
B.  B.  42. 

2.  It  is  not  necessary  that  contesting 
parties  to  a  question  raised  before  a  register 
insist  that  he  adjourn  the  same  into  court,  it 
is  his  duty  to  certify  such  issue  up.  "When, 
however,  the  decision  of  the  court  is  waived, 
and  the  parties  to  the  issue  agree  to  submit 
to  the  decision  of  the  register  after  such 
decision  is  made,  a  request  for  adjournment 
into  court  will  not  be  granted.  In  re  Pat- 
terson, N.  B.  B.  Sup.  xxii. ;  s.  c.  7 ;  A.  L. 
Beg.  26. 

3.  Of  bankrupt's  examination.  A 
registrar,  as  deputy  commissioner,  adjourned 
a  meeting  for  the  last  examination  of  a  bank- 
rupt, and  the  notice  of  adjournment  recited 
that  the  meeting  was  before  Mr.  Commis- 
sioner Fonblanque.  Notice  of  such  adjourn- 
ment was  indorsed  on  the  order  of  protection, 
and  the  paper  was  given  to  the  bankrupt. 
It  was  held,  that  the  notice  of  adjournment 
was  not  properly  entitled,  the  registrar  being 
the  only  person  presiding,  and  that  a  mere 
memorandum  indorsed  on  the  order  of  pro- 
tection was  not  such  a  notice  as  the  statute 
required  to  be  given  to  the  bankrupt,  inform- 
ing him  of  the  time  and  place  for  the  finish 
ing  of  his  last  examination,  the  non-compli- 
ance with  which  notice  is  made  a,  misde- 
meanor by  such  statute.  Reg  v.  Buckwell, 
9  Cox,  C.  C.  333. 

4.  An  adjournment  of  a  bankrupt's  last 
examination  sine  die,  does  not  affect  the 
bankrupt's  right  to  apply  to  have  a  day  fixed, 
although  the  words  "  liberty  to  apply  "  are 
not  contained  in  the  order  for  the  adjourn- 
ment.   In  re  Nipp,  13  L.  T.,  N.  S.  724. 

(Ens) 

5.  Where  bankrupt  had  failed  to  account 
for  the  loss  of  a  large  number  of  pounds 
to  his  estate,  and  in  his  examination 
had  stated  that  he  did  not  know  what 
had  become  of  the  amount .  It  was  held, 
that  the  last  examination  had  been  properly 
adjourned  sine  die.  Ex  parte  Brook,  8  L. 
T.,  N.  S.  375,  C.    (Eng.) 

6.  A  commissioner  having  adjourned  the 
last  examination  of  a  bankrupt  sine  die,  on 
the  ground  of  the  unsatisfactory  condition 
of  the  accounts,  the  assignees  were  ordered 
to  furnish  definite  objections,  and  this 
vas  done ;  but  on  the  matter  coming  up 
again,  it  was  found  that  there  was  no  state- 


ment of  the  particulars  in  which,  or  of  the 
reasons  why,  the  accounts  were  deemed  un- 
satisfaotorj' ;  and  the  matter  was  ordered  to 
stand  over,  with  leave  to  make  any  further 
application  to  the  commissioner.  Ex  parte 
Quiun,  10  L.  T.,  N.  S.  704,  C.    (Eng.) 

7.  A  commissioner  under  12  &  13  Vict. 
c.  106,  s.  162,  has  no  power  to  adjourn  the 
last  examination  of  a  bankrupt  sine  die,  un- 
less for  such  an  offence  as  under  24  &  25 
Vict.,  c.  134,  s.  159,  would  disentitle  him 
to  a  discharge.  Ex  parte  Grummitt,  10 
Jur.,  N.  S.  738;  33  L.  J.,  Bank.  43;  12 
W.  B.  1018;  10  L.  T.,  N.  8.  680,  C. 
(Eng.) 


ADJUDICATION. 

1.  Of  partners.  The  filing  of  a  separ- 
ate petition  by  one  partner  to  have  the  firm 
of  which  he  is  a  member  adjudged  bank- 
rupt, subsequently  to  the  filing  of  a  petition 
by  another  partner  for  the  same  purpose. 
Held,  to  be  such  an  assent  by  the  last  petition 
as  will  be  sufficient  to  warrant  an  adjudica- 
tion of  the  firm  as  bankrupts  on  the  petition 
first  filed.  In  re  Lewis,  (5.  D.  N.  T.)  1  N. 
B.  B.  19. 

2.  After  adjudication  of  its  part- 
ners in  another  firm.  It  is  improper 
to  make  an  adjudication  of  a  firm  composed 
of  two  members,  when  both  these  members 
are  also  co-partners  in  a  firm  composed  of 
three  members,  which  hag  been  previously 
adjudicated.  In  re  Leland  Brothers,  (/S. 
D.  N.  r.,)  5  N.  B.  B.  222. 

3.  Of  copartnership.  Where  a  petition 
has  been  filed  for  the  adjudication  of  a  firm 
bankrupt,  of  which  firm  the  solvent  partner 
has  died  previous  to  the  commencement  of 
the  bankruptcy  proceedings,  but  the  insol- 
vent partner  who  has  been  carrying  on  the 
business  of  the  firm  subsequent  to  the  death 
of  his  partner  and  has  committed  acts  of 
bankruptcy,  and  has  suffered  the  suspension 
of  the  commercial  paper  of  the  firm.  Held, 
that  an  adjudication  of  bankruptcy  can  be 
made  general ;  the  firm  and  the  insolvent 
surviving  partner,  notwithstanding  that  the 
deceased  partner  left  sufficient  assets  to  meet 
all  his  individual  liabilities  as  well  as  those 
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of  the  firm.    In  re  Stevens   &  Co.,  (^Cal.') 
5  N.  B.  B.  112. 

4.  An  adjudication  of  bankruptcy  may  be 
made  against  one  partner  only  upon  a  joint 
debt.  A  partnership  creditor  has  such  an 
interest  in  the  separate  property  of  any  one 
of  the  partners  that  he  may  proceed  against 
one  alone.  In  re  Melick,  {N.  J.)  4  N.  B. 
U.  26. 

5.  If  any    person    residing  within    the 
jurisdiction   of   the  United    States,    owing 
debts  provable  under  this  act  exceeding  the 
amount  of  three  hundred  dollars,  shall  apply 
by  petition  addressed  to  the  judge  of  the 
judicial  district  in  which  such  debtor  has  re- 
sided or  carried  on  business    for  the  six 
months  next  immediately  preceding  the  time 
of  filing  such  petition,or  for  the  longest  period 
during  such  six  months,  .setting  forth  his 
place  of  residence,   his  inability  to  pay  all 
his  debts  in  full,  his  mllingness  to  surren- 
der all  his  estate  and  effects  for  the  benefit 
of  his  creditors,  and  his  desire  to  obtain  the 
benefit  of  this  act :  and  shall  annex  to  his 
petition  a  scfterfwZe  verified  by  oath  before  the 
court  or  before  a  register  in  bankruptcy,  or 
before  one  of  the  commissioners  of  the  circuit 
court  of  the  United  States,  containing  a  full 
and  true  statement  of  all  his  debts  and  as  far  as 
possible  to  whom  due,  with  the  place  of  resi- 
dence of  each  creditor,  if  known  to    the 
debtor,  and  if  not  known,  the  fact  to  be  so 
stated,  and  the  sum  due  to   each  creditor ; 
also  the  nature  of  each  debt  or  demand, 
whether  founded  on  written  security,  obliga- 
tion, contract  or  otherwise,   and  also  the 
true  cause  and  consideration  of  such  indebt- 
edness in  each  case,  and  the  place  where 
such  indebtedness  accrued,  and  a  statement 
of  any  existing  mortgage,  pledge,  lien,  judg- 
ment or  collateral  or  other  security  given 
for  the  payment  of  the   same ;    and    shall 
also  annex  to  his  petition  an  accurate  inven- 
tory, verified  in  like  manner,  of  all  his  es- 
tate, both  real  and  personal,  assignable  under 
this  act,    describing  the,  same  and  stating 
where  it  is  situated,  and  whether  there  are 
any  and  if  so  what  encumbrances  thereon ; 
the  filing  of  such  petition  shall  be  an  act  of 
bankruptcy  and  such  petitioner  shall  be  ad- 
judged a  bankrupt  ;    all  citizens   of    the 
United  States  petitioning  to  be    declared 
bankrupt  shall  on  filing  such  petition  and 
before  any  proceedings  thereon,  take  and 


subscribe  an  oath  of  allegiance  and  fidelity 
to  the  United  States,  which  oath  shall  bo 
filed  and  recorded  with  the  proceedings  in 
bankruptcy ;  and  the  judge  of  the  district 
court,  or  if  there  be  no  opposing  party,  any 
register  of  said  court  to  be  designated  by  the 
judge  shall  forthwith,  if  he  be  satisfied  that 
the  debts  due  from  the  petitioner  exceed 
three  hundred  dollars,  issue  a  warrant  to  be 
signed  by  such  judge  or  register,  directed  to 
the  marshal  of  said  district,  authorizing  him 
forthwith  as  messenger  to  publish  notices  in 
such  newspapers  as  the  warrant  specifies,  to 
serve  written  or  printed  notice  by  mail  or 
personally  on  all  creditors  upon  the  sche- 
dule filed  with  the  debtor's  petition,  or  whose 
names  may  be  given  to  him  in  addition  by 
the  debtor,  and  to  give  such  personal  or  oth' 
er  notice  to  any  persons  concerned  as  the 
warrant  specifies  ;  which  notice  shall  state 
that  a  warrant  in  bankruptcy  has  been  is- 
sued against  the  estate  of  the  debtor,  that 
the  payment  of  any  debts  and  the  delivery 
of  any  property  belonging  to  such  debtor,  to 
him,  or  for  his  use,  and  the  transfer  of  any 
property  by  him  forbidden  by  law  ;  that  a 
meeting  of  the  creditors  of  the  debtor,  giving 
the  names,  residences  and  amounts,  so  far  as 
known  to  prove  their  debts,  and  choose  one 
or  more  assignees  of  his  estate,  will  be  held 
at  a  court  of  bankruptcy,  to  be  holden  at  a 
time  and  place  designated  in  the  warrant,  not 
less  than  ten  nor  more  than  ninety  days  af- 
ter the  issuing  of  the  same.  Sec.  11,  V.  S. 
Bankrupt  Act,  1867. 

6.  And  be  it  further  enacted.  That  any 
person  residing  and  owing  debts  as  afore- 
said, who,  after  the  passage  of  this  act,  shall 
depart  from  the  state,  district  or  territory 
of  which  he  is  an  inhabitant,  with  intent  to 
defraud  his  creditors ;  or  being  absent,  shall 
with  such  intent  remain  absent ;  or  shall  con 
ceal  himself  to  avoid  the  service  of  legal  pro- 
cess, in  any  action  for  the  recovery  of  a  debt 
or  demand  provable  under  this  act ;  or  shall 
conceal  ox  remove  any  of  his  property  to 
avoid  its  being  attached,  taken  or  seques- 
tered on  legal  process ;  or  shall  make  any 
assignment,  gift,  sale,  conveyance  or  trans- 
fer of  his  estate,  property,  rights  or  credits 
either  within  the  United  States  or  elsewhere, 
with  intent  to  delay,  defraud  or  hinder  his 
creditors;  or  who  has  been  arrested  and  held 
in  custody  under  or  by  virtue  of  mesne  pro- 
cess or  execution  issued  out  of  any  court 
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of  any  state,  district,  or  territory  within 
which  such  debtor  resides  or  has  property, 
founded  upon  a  demand  in  its  nature  prova- 
ble against  a  bankrupt's  estate  under  this 
act,  and  for  a  sum  exceeding  one  hundred 
dollars,  and  such  process  is  remaining  in 
force  and  not  discharged  by  payment  or  in 
any  other  manner  provided  by  the  law  of 
such  state,  district  or  territory  applicable 
thereto,  for  a  period  of  seven  days  ;  or  has 
been  actually  imprisoned  for  more  than  seven 
days  in  a  civil  action,  founded  on  contract, 
for  the  sum  of  one  hundred  dollars  or  up- 
wards ;  or  who,  being  bankrupt  or  insolvent, 
or  in  contemplation  of  bankruptcy  or  insol- 
vency, shall  make  any  payment,  gift,  grant, 
sale,  conveyance,  or  transfer  of  money,  or 
other  property,  estate,  rights,  or  credits,  or 
give  any  warrant  to  confess  judgment,  or 
procure  or  suffer  his  property  to  be  taken  on 
legal  process,  with  intent  to  give  a  preference 
to  one  or  more  of  his  creditors,  or  to  any 
person  or  persons  who  are  or  may  be  liable 
for  him  as  indorsers,  bail,  sureties,  or  other- 
wise, or  with  the  intent,  by  such  disposition 
of  his  property,  to  defeat  or  delay  the  opera- 
tion of  this  act ;  or  who,  being  a  banker, 
broker,  merchant,  trader,  manufacturer  or 
miner,  has  fraudulently  stopped  payment,  or 
who  has  stopped  or  suspended  and  not  re- 
sumed payment  of  his   commercial   paper 
within  a  period  of  fourteen  days;  shall  be 
deemed  to  have  committed  an  act  of  bank- 
ruptcy, and,  subject  to  the  conditions  here- 
inafter prescribed,  shall  be  adjudged  a  bank- 
rupt, on  the  petition  of  one  or  more  of  his 
creditors,  the  aggregate  of  whose  debts  pro- 
vable under  this  act  amount  to  at  least  two 
hundred  and  fifty  dollars,  provided  such  pe- 
tition is  brought  within  six  months  after  the 
act  of  bankruptcy  shall  have  been  commit- 
ted.    And  if  such  person  shall  be  adjudged 
a  bankrupt,  the  assignee  may  recover  back 
the  money  or  other  property  so  paid,  con- 
veyed, sold,  assigned,  or  transferred  con- 
trary to  this  act :  Provided,  the  person  re- 
ceiving such  payment  or  conveyance  had  rea- 
sonable cause  to  believe  that  a  fraud  on  this 
act  was  intended,  and  that  the  debtor  was 
insolvent ;  and  such  creditor  shall  not  be  al- 
lowed to  prove  his  debt  in  bankruptcy.  Sec- 
tion 39,  U.  S.  Bankrupt  Act,  1807. 

7.  And  be  it  further  enacted,  that  if  the 
facts  set  forth  in  the  petition  are  found  to  be 
true,  or  if  default  be  made  by  the  debtor  to 


appear  pursuant  to  the  order,  upon  due  proof 
of  service  thereof  being  made,  the  court  shall 
adjudge  the  debtor  to  be  a  bankrupt,  and  as 
such  subject  to  the  provisions  of  this  act,  and 
shall  forthwith  issue  a  warrant  to  take  pos- 
session of  the  estate  of  the  debtor.  Section 
42,  U.  S.  Bankrupt  Act,  1867. 

8.  On  the  22d  October,  1862,  by  deed 
between  S.  and  the  defendant,  S.  in  consid- 
eration of  501.  advanced  by  the  defendant, 
assigned  all  his  household  furniture  and 
effects,  with  a  proviso  for  making  the  deed 
void,  if  S.  should  on  demand  in  writing  given 
to  him  or  left  at  his  last  place  of  residence, 
pay  the  501.  with  interest,  and  in  default 
of  payment  contrary  to  the  proviso,  then 
at  any  time  thereafter  the  defendant  was 
empowered  to  take  possession  of  and  sell  the 
goods,  and  until  default,  S.  was  to  retain 
possession  of  them.  On  12th  February,  S. 
was  taken  in  execution  and  committed  to 
the  county  jail.  On  the  16th,  the  defendant 
knowing  S.  to  be  in  jail,  took  possession 
of  the  goods,  and  sold  them  on  the  13th  of 
March.  On  the  18th  of  February,  S.  having 
made  the  affidavit  required  by  24  and  25 
Vict.  c.  134,  s.  98,  petitioned  informa  pau- 
peris, and  on  the  23rd,  was  brought  up  to 
the  county  court  and  adjudged  a  bankrupt 
under  s.  99.  Held,  that  by  24  and  25  Vict, 
c.  134,  s.  103,-the  adjudication  related  back 
to  the  date  of  commitment  of  S.  to  prison,  and 
therefore,  the  goods  which  were  then  in  his 
order  and  disposition  by  the  consent  of  the 
defendant  passed  to  the  official  assignee,  and 
the  transaction  was  not  protected  by  12  and 
13  Vict.,  c.  106,  s.  133.  Bramwell  v.  Egling- 
ton,  7  B.  and  S.  537;  1  L.  E.,  Q.  B.  494; 
35  L.  J.,  Q.  B.l()5,Exeh.  Chan.  (Eng.) 

9.  The  drawer  of  bills  of  exchange,  who 
takes  them  up  after  the  commission  of  an 
act  of  bankruptcy  by  the  acceptor,  they  hav- 
ing been  at  the  date  of  the  act  of  bankruptcy 
in  the  hands  of  holders  for  value,  has  a  good 
debt  upon  which  to  found  a  petition  for  adju- 
dication against  the  acceptor.  Ex  parte 
Cyrus,  in  re  Broadbridge,  18  W.  B.  155 — 
Giffard,  L.  J.  (Eng.) 

10.  The  101st  section  of  the  English  bank- 
ruptcy act  of  1849,  was  not  repealed  by  sec. 
96,  of  the  act  of  1861 ;  and  where  an  adjudi- 
cation had  been  refused  upon  the  petition  of 
a  creditor,  another  creditor  might  obtain  an 
adjudication  upon  the  same  petition.  Ex 
parte  Harris,  1  L.  B.,  Oh.  469;  12  Jur.  N. 
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S.  518;  35  L.  J.,  Bank.  21 ;  14  W.  B.  750; 
14  L.  T.,  N.  S  611.     (Eng.) 

11.  Before  the  English  bankruptcy  act 
of  1869,  a  decree  of  a  court  of  equity,  for 
the  payment  of  a  sum  of  money,  was  not  a 
debt  upon  which  an  adjudication  could  be 
supported.  JEx  parte  Blencowe,  1  L.  E., 
Ch.  393;  12  Jur.,  JV.  <S.  366 ;  35  i.  J.,  Bank. 
18;  14  W.  B.  623;  14  L.  T.,N.  S.  389,  717. 
(Bug.) 

12.  Before  the  English  bankruptcy  act 
of  1869,  a  non-trader  was,  equally  with  a 
trader,  entitled  to  time  within  which  to 
show  cause  against  an  adjudication  which 
had  been  made  against  him.  Ex  parte  Hept- 
win,  15  W.  B.  1065;  36  L.  J.,  Bank.  48; 
17  L.  T.,  N.  8.  275. 

13.  To  support  an  adjudication  against  a 
non-trader  under  the  90th  section  of  the 
English  bankruptcy  act  of  1861,  the  debt 
must  have  been  contracted  after  the  passage 
of  the  act.  Williams  v.  Harding,  1  L.  B., 
H.  L.  Gas.  9 ;  12  Jur.,  N.  S.  657 ;  35  L.  J., 
Bank.  25 ;  14  W.  B.  503 ;  14  L.  T.,  N.  S. 
139.     (Eng.) 

14.  B.  gave  notice  to  dispute  an  adjudi- 
cation which  had  been  made  against  him, 
the  notice  being  signed  by  D.  and  L.  as  his 
solicitors.  When  the  validity  of  the  adju- 
dication came  on  for  argument  before  the 
commissioner,  R.,  who  was  the  managing 
clerk  of  D.  and  L.,  and  who  was  himself  a 
solicitor  of  the  court,  appeared  for  the  bank- 
rupt. The  commissioner,  however,  declined 
to  hear  him,  and  although  the  bankrupt  who 
was  in  court,  said  that  he  wished  R.  to  be 
heard  on  his  behalf,  the  commissioner  con- 
firmed the  adjudication  with  costs  against 
the,  bankrupt.  Held,  that  the  commissioner 
was  right  in  refusing  to  hear  R.,  so  long  as 
he  appeared  in  the  character  of  clerk  to  D. 
and  L.;  but  that  the  bankrupt  ought  to  have 
been  more  fully  informed  of  the  position  in 
which  he  stood,  and  to  have  had  an  oppor- 
tunity of  constituting  R.  his  solicitor  if  he 
desired  to  do  so.  JEx  parte  Broadhouse,  Q. 
L.  B.  Ch.  655 ;  36  L.  J.,  Bank.  29 ;  15  W. 
E.  126;  17  L.  T.,  N.  S.  126.   (Eng.) 

1 5.  Where  creditors  have  filed  a  petition 
against  the  debtor  and  before  adjudication 
thereon,  the  debtor  files  a  voluntary  petition 
in  bankruptcy,  the  adjudication  on  the  debt- 
or's petition  will  be  withheld  until  the  de- 
termination of  their  petition.  In  re  Stewart, 
3  N.  B.  E.  28. 


16.  An  adjudication  of  bankruptcy  is  not 
appealable.  In  re  O'Brien,  (U.  S.  C.  C, 
N.  r.,)  N.  B.  E.  Sup.  xxxviii. 

17.  Assuming  that  the  debtor  appears  to 
show  cause  against  the  adjudication,  he  has 
the  right  in  the  first  instance,  upon  the  first 
day  of  his  appearance,  to  demand  in  writing 
a  trial  by  jury,  to  ascertain  the  facts  of  such 
alleged  bankruptcy,  and  if  he  does  not  do 
so,  the  court  will  then  proceed  to  a  hearing. 
The  practice  in  the  English  courts  of  bank- 
ruptcy, is  that  inasmuch,  all  the  allegations 
against  the  debtor  have  been  made  ex  parte, 
and  that  he  is  entitled  upon  a  hearing  to 
cross-examine  the  creditor  who  has  filed  the 
petition,  and  the  witnesses  who  have  been 
examined,  or  made  aflidavits  in  support  of 
it,  that  the  petitioning  creditor  must  begin 
and  establish  by  evidence  the  allegations  of 
his  petition,  and  all  the  requisites  necessary 
to  support  the  adjudication  before  calling 
upon  the  debtor  to  show  cause.  Ex  parte 
Clay,  1  Fonblanque,  212. 

18.  If  the  bankrupt  do  not  contest  the 
validity  of  the  adjudication  within  the  pre- 
scribed period,  an  application  to  review  the 
same  will  not  be  heard  by  the  commissioner. 
Ex  parte  Carter,  1  DeG.  M.  &  G.  212,  re- 
medy by  appeal  to  the  court  of  appeal,  Car- 
ter V.  Dimmock,  4  ff.  L.  351.  (Eng.) 

19.  An  adjudication  cannot  be  conclusive 
evidence  upon  a  fact  which  goes  to  defeat 
the  jurisdiction  of  the  court  over  the  sup- 
posed bankrupt.  In  re  Goodfellow,  3  N.  B. 
E.  114. 

20.  A.  filed  a  petition  against  his  debtor 
Dec.  2,  1869,  and  an  order  to  show  cause 
was  granted,  returnable  Dec.  10.  The  case 
was  adjourned  till  May  31,  1870,  when  no 
one  appearing  the  proceedings  were  dropped. 
Subsequently  B.,  another  ci'editor,  filed  a 
petition,  and  after  alleging  the  filing  and 
abandonment  of  A.'s  petition,  prayed  that 
the  debtor  be  adjudicated  a  bankrupt  upon 
A.'s  petition.  -The  court  decided  that  B.'s 
application  must  be  dismissed  on  the  ground 
that  it  should  have  been  made  on  the  return 
or  adjourned  day.  In  re  Olmsted,  (iV.  D. 
JV".  r.,)  4  N.  B.  B.  71. 

21.  A  debtor  will  not  be  adjudged  a 
bankrupt  simply  because  after  selling  his 
property  for  the  purpose  of  going  into  a  new 
business  enterprise,  he  does  not  put  the  pro- 
ceeds into  such  a  tangible  shape  that  it  may 
be  seized  on  process  issued  out  of  a  state 
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court.    Petition  dismissed.  Fox  «.  Eckstein, 
^Md.)  4  N.  B.  JR.  123. 

22.  Where  one  or  more  creditors  pro- 
cure an  adjudication  of  bankruptcy  against 
a  debtor,  they  may  be  reimbursed  for  their 
reasonable  expenses.  In  re  "Waite  &  Crocker, 
2  N.  B.  B.  146 ;  in  re  "Williams,  2  N.  B.  B. 
28  ;  in  re  Schwab,  2  JV.  B.  B.  155  ;  in  re 
Mittledorfer,  3  JV.  B.  B.  1. 

23.  While  an  adjudication  in  bankruptcy 
stands  unrevoked,  all  inquiry  into  the  va- 
lidity of  the  debt  of  the  petitioning  creditor 
in  the  involuntary  proceedings  is  precluded. 
In  re  Fallon,  (5'.  D.  N.  T.)  2  JV".  B.  B.  92. 

24.  A  non-trader,  entitled  to  the  priv- 
ilege of  parliament,  was  liable  to  be  adjudi- 
cated a  bankrupt  under  the  English  bank- 
ruptcy act  of  1861,  s.  69.  Morris,  ex  parte 
Newcastle  (J)uU~)  ,  in  re;  18  W.  B.  79  ;  21 
L.  T.,  JV".  S.  380.— Giffard,  L.  J.  (Eng.) 

25.  A  non-trader,  much  indebted,  left 
the  realm,  and  an  order  had  been  made  un- 
der the  English  bankruptcy  act  of  1861,  s. 
70,  for  service  of  a  petition  for  adjudication 
on  him  abroad.  His  solicitor,  with  whom 
he  was  in  communication,  was  present  when 
the  order  was  made,  but  gave  no  informa- 
tion, and  declined  to  accept  service.  The 
petitioner  sent  a  clerk  abroad  who  was  un- 
able to  find  and  serve  the  debtor.  Service 
of  the  petition  was  then  ordered  to  be  made 
on  the  solicitor,  and  the  debtor  was  there- 
upon adjudged  bankrupt.  Held,  that  under 
the  circumstances  the  adjudication  was 
good.  In  re  Calthrop,  3  L.  B.,  Ch.  262; 
37  L.  J.,  Bank.  17;  18  L.  T.,  JV.  S.  166 ; 
16W.  K.  446.    (Eng.) 

26.  Before  the  English  bankruptcy  act 
of  1869,  when  a  petitioning  creditor  failed 
to  proceed  and  to  obtain  au  adjudication  on 
a  petition  against  a  non-trader,  it  was  not 
competent  for  another  creditor  to  apply  for 
an  adjudication  upon  that  petition.  In  re 
Bristow,  3  L.  B.,  Ch.  247;  67  L.  J.,  Bank. 
9;  18  £.  r.,  JV.  S.  222;  16  W.  B.  385. 
(Eng.) 

27.  The  trading  out  of  any  district  will 
support  an  adjudication  in  the  district.  In 
re  Cleland,  36  L.  J.,  Bank.  33  ;  2  i.  B. 
Ch.  466 ;  15  JV.  B.  681 ;  16  L.  T.,  N.  8. 
403.    (Eng.) 

28.  An  adjudication  will  not  be  made  on 
an  involuntary  petition  setting  up  the  sale 
of  the  stock  as  the  only  act  of  bankruptcy, 
there  being  no  evidence  to  show  that  the 


vendor  was  insolvent  at  the  time  of  the 
sale.  In  re  "Valliquette  (iV.  B.  JV.  Y.,)  4 
JV.  B.  B.  92. 

29.  Against  Irish  traders.  A  trader 
residing  and  carrying  on  business  exclusively 
in  Ireland  was,  while  within  a  district  of  an 
English  court  of  bankruptcy,  adjudicated 
bankrupt  by  that  court,  Reld,  that  such, 
adjudication  was  void,  as  against  a  subse- 
quent adjudication  by  the  Irish  court  of 
bankruptcy.  In  re  Rogers,  9  Jw.  Chane. 
Bep.  150.     (Eng.) 

30.  Against  petitioning  creditor. 
A  judge  of  probate,  after  receiving  and  hear- 
ing a  petition  of  a  creditor  for  a  warrant 
against  an  insolvent  debtor,  pursuant  to  St. 
1838,  c.  163,  s.  19,  refused  to  issue  such  war- 
rant because  it  did  not  satisfactorily  appear 
that  there  was,  nor  that  there  was  not  one 
hundred  dollars  due,  from  the  debtor  to  the 
petitioner.  Held,  that  this  was  an  adjudica- 
tion that  it  did  not  appear  to  the  satisfaction 
of  the  judge  that  such  sum  was  due  from 
the  alleged  debtor  to  the  petitioner.  The 
St.  of  1838,  c.  163,  does  not  require  that  a 
judge  of  probate  should  make  a  record  of 
his  proceedings  on  a  petition  for  a  warrant 
against  a  debtor  where  the  petition  is  not 
sustained.  His  duty  is  performed  by  filing 
the  petition.  Randall  v.  Barton,  6  Mete. 
iMass.)  518. 

31.  Anmilling.  Abankrupt  cannot  su- 
persede his  commission  before  a  surrender. 
Exparte  Beau.  1  Bose,  211;  17  Ves.  47;  S. 
P. ,  expa/rte  Jones,  11  Ves.  409 ;  ex  parte 
Roberts,  1  Madd.  72;  2  Bose,  378.  (Eng.) 

32.  It  is  not  sufficient  ground  for  annul- 
ling an  adj  udication  that  its  legal  validity 
may  be  subject  to  doubt.  Ex  parte 'Rowar, 
1  Be  G.,  Mac.  &  G.  458  ;  16  Jur.  734 ;  21 
L.  J.,  Bank.  61.     (Eng.) 

33.  A  commissioner  has  jurisdiction  to 
annul  an  adjudication  for  equitable  invaUd- 
ity .  Ex  parte  Johnstone,  i  Be  G.(&  S.  204 ; 
15  Jur.  709.  (Eng.) 

34.  The  circumstance  that  an  order  to 
annul  will  leave  unimpeached  an  assignment 
of  all  the  bankrupt's  eft'ects  to  the  creditor 
applying  for  the  annulling  order  is  not 
sufficient  ground  for  refusing  to  annul  an 
adjudication  unsupported  by  legal  requisites. 
Ex  parte  Bean,  1  Be  G.,  Mae.  &  G.  486;  21 
B.  J.,  Bank.  26.     (Eng.) 
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35.  A  party  was  adjudicated  bankrupt, 
and  the  assignee  sold  chattels  (alleged  to 
have  been  mortgaged  to  A.),  as  being  in  the 
order  and  disposition  of  the  bankrupt.  The 
time  had  expired  within  which  the  bankrupt 
could  have  petitioned  to  annul,  but  A,  pre- 
sented such  petition,  on  the  grounds  of  want 
of  trading  annulled  the  adjudication,  HeU, 
upon  appeal  of  the  petitioning  creditor,  that 
as  it  appeared  that  the  application  to  annul 
was  made  at  the  instigation  of  the  bank- 
rupt, the  adjudication  must  be  restored, 
tliu  court  declining  to  decide  the  question 
of  trading.  Ex  parte  Emery,  1  Bank  & 
Ins.  iJ.  265  ;  23  L.  J.,  Bank.  33.  (Eng.) 

36.  A  petition  to  annul  an  adjudicatiott 
on  the  ground  of  the  infancy  of  the  bank- 
rupt, but  which  was  not  presented  until  af- 
ter the  expiration  of  the  time  limited  for 
that  purpose  by  12  &  13  Vict.,  c.  106,  s. 
233,  dismissed  as  out  of  time ;  the  case  of 
an  infant  being  no  exception.  In  r'e  West, 
3  DeG.  Mac.  &  G.  198;  22  L.  J.,  Bank.  71. 

37.  A  fiat  issued  against  the  plaintiff  on 
the  29th  July,  1849,  upon  a  debt  due  from 
a  banking  company,  irt  which  he  was  a 
member,  to  G.,  the  petitioning  Creditor, 
without  any  judgment,  having  been  obtained 
against  the  public  officer,  and  a  warrant  of 
seizure  in  the  ordinary  form  Was  issued  to 
the  messenger,  dated  the  30th  of  July.  The 
creditors'  assignee  was  appointed  August 
21st.  The  12  &  13  Vict.,  c.  106,  came  into 
operation  October  11th,  and  the  18th  of  Oc- 
tober a  seizure  of  the  plaintiff's  goods  was 
made  by  the  messenger,  undefthe  warrant, 
Held,  that  the -flat  was  invalid,  and  that 
either  the  petitioning  creditor  or  the  mes- 
senger was  liable  for  the  wrongful  seizure, 
but  the  court  declined  to  determine  which 
of  the  two  was  liable,  as  it  was  not  required 
by  the  case  submitted  for  their  opinion. 
Davison  v.  Farmer,  6  Exch.  242;  20  L.  J., 
Exch.  178.     (Eiig.) 

38.  The  fact  that  the  examination  of  the 
bankrupt  was  imperfect  and  inaccurate  af- 
fords no  reason  why  an  order  duly  made  to 
annul  the  adjudication,  to  which  order  the 
assignees  and  creditors  assented  in  igno- 
rance of  such  imperfection  and  inaccuracy, 
should  be  discharged,  and  the  proceedings 
revived.  In  re  Adams,  10  L.  T.,  N.  S.  212, 
C.    (EAg.) 

39.  Such  an  order  will  not  be  discharged, 
even  when  such    imperfection  has    arisen 
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from  the  bankrupt's  own  fraudulent  mis- 
representation and  concealment  (of  which 
the  assignees  and  creditors  were  igno- 
rant) of  certain  debts  due  to  him  at  the 
time  of  the  adjudication,  if  at  the  date  of 
the  order  the  assignees  had  knowledge  of 
other  fraudulent  misrepresentations  and 
concealment  by  the  bankrupt'  in  his  exami- 
nation, relied  upon  its  fullness  and  accuracy. 
lb. 

40.  Senible,  a  creditor's  petition  to  an- 
nul an  adjudication  made  on  the  debtor's  pe- 
tition, may  be  supported  if  it  goes  on  to 
pray  adjudication  against  the  debtor  on  an 
act  of  bankruptcy  clearly  proved,  and  show 
thiit  assets  may  be  made  available  on  the 
proposed  adjudication,  which  could  not  be 
reached  under  the  existing  adjudication. 
Ex.  parte  Potter,  13  W.  B.  189  ;  11  L.  T., 
N.  S.  35,  a.    (Eng.) 

41.  Annulling  by  consent  of 
creditors.  A  purchase  was  made  from 
the  assignees  of  a  bankrupt  in  which  their 
solicitor  was  interested,  so  as  to  invalidate  the 
transaction.  Afterwaixls  the  bankruptcy 
was  by  arrangement  annulled,  without  pre- 
judice to  any  sale  or  other  act  done  by  the 
assignee ;  and  the  bankruptcy  deed,  to  which 
he  and  the  assignees  alone  were  parties,  rati- 
fied their  acts,  relieved  them  from  all  claims 
in  respect  of  them,  and  agreed  to  execute 
all  further  deeds  necessary  for  confirming 
them.  After  this,  the  bankrupt  filed  a  bill 
against  the  purchasers  to  impeach  the  sale 
to  them.  The  purchasers  alleged  that  the 
bankrupt  had  obtained  the  annulling  order 
by  fraudulent  suppression.  Held,  that  by 
virtue  of  the  annulling  order  the  bankrupt 
had  the  right  to  impeach  all  sales  on  any 
grounds  on  which  they  might  have  been 
iitpeached,  if  the  bankruptcy  had  not  been 
annulled,  and  that  the  deed  executed  by 
him  did  not  affect  this  right.  Adams  v. 
Sworder,  2  Be  G.,  J.  &  S.  44.    (Eng.) 

42.  Held,  also,  that  the  annulling  order 
being  in  force,  the  court  must  treat  it  as  va- 
lid, and  could  not  enter  into  the  question 
whether  it   was    obtained    by    fraud.     lb. 

43.  A  bankrupt  was  refused  his  certifi- 
cate on  the  ground  of  fraudulent  C(mceal- 
ment  of  property.  Subsequently  a  correct 
order  for  annulling  the  bankruptcy  was  ob- 
tained, in  consideration  of  a  friend  of  the 
bankrupt  paying  a  Sum  to  the  creditors. 
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After  this  the  assignees  discovered  that 
other  property  to  a  large  extent  had  been 
concealed  by  him,  and  they  piesented  a  pe- 
tition to  discharge  the  annulling  order,  as 
having  been  obtained  by  fraud,  and  before 
this  petition  had  been  heard,  filed  a  bill  to 
restrain  him  from  getting  in  the  concealed 
property.  The  petition  was  ultimately  dis- 
missed, on  the  ground  that  the  assignees 
having,  when  they  consented  to  the  annul- 
ling order,  been  aware  of  previous  fraudu- 
lent concealment,  could  not  be  held  to  have 
consented  to  the  order  on  the  faith  of  the 
bankrupt  having  made  a  full  disclosure  of 
his  property.  Held,  that  the  proceedings 
in  the  cause  ought  to  be  shaped  without 
costs.  Elsey  v.  Adams,  2  Be  G.,  J.  &  S.  147; 
10  Jur.,  N.  S.  459  ;  10  L.  T.,  N.  S.A92. 
(Eng.) 

44.  The  court  of  bankruptcy  has  no 
power  to  annul  an  adjudication  before  ad- 
vertisement. Ex  parte  Ludbrooke,  9  Jur.,  N. 
S.  950 ;  11  W.  B.  1006 ;  8  L.  T.,  N.  S.  781, 
a    (Eng.) 

45.  When  a  bankrupt  brought  an  action 
against  the  petitioning  creditor,  who  resided 
in  Scotland,  and  did  not  appear  to  it,  the 
court,  after  giving  him  time  to  appear,  of 
which  he  did  not  avail  himself,  annulled  the 
adjudication.  Sx  parte  WoUheim,  32  L.  J., 
Bank.  26;  7  L.  T.,  N.  S.  581;  11  W.  B. 
12S,  L.J.   (Eng.) 

46.  When  a  bankruptcy  was  annulled, 
and  the  ofBcial  assignee  retained  his  costs 
out  of  the  estate,  the  petitioning  creditor 
was  ordered  to  pay  those  costs  and  the  costs 
of  the  bankrupt  himself.  lb. 

47.  In  June,  1857,  a  trader  was  adjudi- 
cated bankrupt  on  his  own  petition,  and  in 
the  following  October  he  obtained  his  certi- 
ficate. In  April,  1858,  a  creditor,  who  had 
been  all  along  aware  of  the  proceedings  un- 
der the  adjudication,  applied  to  annul  the 
flat,  on  the  ground  of  its  legal  invalidity. 
Held,  that  such  application  was  too  late, 
there  being  no  proof  of  any  misconduct  on 
the  part  of  the  bankrupt.  Ex  parte  Adams, 
4  Jm.,  JSf.  S.  1089 ,  27  L.  J.,  Bank.  37  ;  3 
De  G.  &  J.  70.   (Eng.) 

48.  An  order  by  a  commissioner,  revers- 
ing an  order  annulling  an  adjudication  on 
the  ground  of  fraud  and  wilful  concealment, 
was  discharged,  the  petition  not  alleging 
that  the  petitioners  were  deceived  thereby, 
and  it  being  shown  that  they  were  aware  of 


the  fraud  at  the  time  the  bankrupt  passed 
his  last  examination.  Ex  parte  Adams,  8  L. 
T.,  N.  S.  815,  C.   (Eng.) 

49.  Annulling  of  after  composi- 
tion with  creditors.  At  a  meeting  to 
consider  an  offer  of  composition  with  a  view 
to  annul  an  adjudication  under  sec.  231, 12 
&  13  Vict.  c.  106,  creditors  might  vote  by 
letter  of  attorney,  although  not  residing  out 
of  England.  Ex  parte  Clogg,  4  Be  G.  d-  8. 
506;  15  Jur.  884;  20  i.  J.,  Bank.  22.  (Eng  ) 

50.  In  order  to  render  a  composition  un- 
der the  above  sections  binding  on  all  the 
creditors  of  a  bankrupt,  the  offer  of  compo- 
sition must  be  made  to  all  the  creditors,  and 
not  confined  to  nine-tenths  in  number  and 
value  of  the  creditors  who  have  signed  the 
composition  agreement.  Taylor  v.  Pearse,  2 
H.  SN.it;  5  Jur.,  N.  S.  917 ;  26  L.  J. 
Exch.  371.  (Eng.) 

51.  In  order  to  give  the  court  of  bank- 
ruptcy jurisdiction  to  grant  a  certificate  to  a 
trader,  pursuant  to  12  &  13  Vict.,  c  .  106,  s. 
221,  it  was  not  necessary  that  there  should 
be  an  acceptance  by  each  creditor  of  the  com- 
position agreed  to  by  three-fifths  in  number 
and  value ;  it  was  sufficient  for  such  purpose 
that  there  had  been  a  tender  of  such  com- 
position to  the  creditors ;  and  a  creditor  re- 
fusing to  accept  the  money  tendered  could 
not  by  a  demand  of  it  after  the  certificate 
has  been  granted,  prevent  the  certificate, 
from  operating  to  bar  the  original  debt. 
Tindale  v.  Hibbard,  2  C.  B.,  N.  8.  199 ;  3 
Jur.,  N.  8.  667;  26  L.  J.,  C.  P.  173.  (Eng.) 

52.  The  court  is  slow  to  annul  an  adju- 
dication which  may  be  beneficial  to  creditors, 
unless  it  is  very  clearly  shown  that  it  is 
legally  invalid  and  not  to  be  made  good. 
Mere  doubt  as  to  the  validity  of  the  legal 
requi.sites  will  not  induce  the  court  to  annul 
an  adjudication.  Ex  parte  Bower,  1  De  G. 
M.and  G.  467.  (Eng.)  See  Griffith  and 
Holmes'  English  Bankrupt  Law,  782  and 
783. 

53.  Where  a  petition  for  adjudication  of 
bankruptcy  is  filed  against  one  partner,  and 
another  like  petition  is  subsequently  filed 
against  him  and  others  of  the  firm,  as  the 
latter  is  usually  most  advantageous  to  the 
creditors,  if  it  be  valid  and  intended  to 
be  fairly  prosecuted,  the  general  rule  is  to 
annual  the  separate  adjudication  at  the  cost 
of  the  joint  estate,  unless  there  be  some 
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special  reason  to  the  contrary.  Ex  parte 
Smith,  1  Grlyn  and  J.  256 ;  ex  pixrie  Bach- 
elor, 2  Rose,  26 ;  ex  parte  Brown,  1  V.  and 
£.60;  see  ex  parte  Eowlandsoii,  1  Rose, 
416;  ex  parte  Barwis,  6  Yes.  601.  (Eng.) 

54.  An  adjudication  and  proceedings 
which  are  not  made  and  carried  on  within 
the  proper  jurisdiction  should  be  set  aside 
and  vacated  In  re  Fogerty  &  Gerrity,  (JJal.") 
4  N,  B.  R.  148.  Citing  in  re  Kinsman,  1 
2Sr.  Y.  Leg.  Obs.,  309 ;  in  re  Little,  2  N.  B. 
B.  97 ;  in  re  Magie,  1  N.  B.  R.  153 ;  in  re 
Walker,  1  JV".  B.  R.  90. 

55.  Form  of  petition.  The  court 
refused  to  annul  an  adjudication,  on  the 
ground  of  the  objection  that  the  bankrupt 
having  gone  abroad,  had  not  within  six 
months  before  the  petition  for  adjudication 
was  .  presented,  either  resided  or  traded 
within  the  district  of  the  court  in  which  it 
was  filed,  so  that  the  petition  could  not  be 
in  the  form  prescribed  by  12  and  13  V.  0. 
106,  s.  89;  ex  parte  Bunny,  1  Be  O.  and  J. 
119  ;  3  Jur.,  N.  S.  1141 ;  26  L.  Jur.,  Banle. 
83.     (Eng.) 

56.  Costs  when  contested.  In 
cases  of  involuntary  bankruptcy,  where  the 
debtor  resists  an  adjudication,  and  the  court 
after  hearing  shall  adjudge  the  debtor  a  bank- 
rupt, the  petitioning  creditor  shall  recover  to 
be  paid  out  of  the  fund,  the  same  costs  that 
are  allowed  by  law  to  a  party  recovering  in 
a  suit  in  equity ;  and  in  case  the  petition 
shall  be  dismissed,  the  debtor  may  recover 
like  costs  from  the  petitioner.  General 
Order  No.  31,  8.  C.  U.  S.—In  Bank- 
ruptcy. 

57.  Effect  of.  The  flat  is,  until  set 
aside,  proof  of  the  bankruptcy  against  all 
parties.  Columbine  v.  Penhall,  1  S.  Sr  Gr. 
228.    (Eng.) 

58.  A  supersedeas  of  a  commission  under 
the  old  bankruptcy  law,  and  the  annulling 
a  fiat  under  1  and  2  Will.  4,  c.  56,  had  no 
retrospective  effect  so  as  to  invalidate  acts 
done  under  the  commission  or  flat.  Small-' 
combe  V.  Olivier,  2  D.  and  L.  217;  13  M. 
and  ir.  77;  8  Jv/r.  606;  13  L.  J.,  Exch. 
305.  (Eng.) 

59.  A  fi.fa.  was  lodged  in  the  sheriff's 
hands,  to  be  executed  on  the  goods  of  a 
debtor,  against  whom  a  judgment  had  been 


obtained.  Previously  to  the  issuing  of  a 
writ,  a  flat  in  bankruptcy  had  issued  against 
the  debtor,  under  which  he  was  declared 
a  bankrupt,  and  assignees  were  appointed. 
Tlie  sheriff  returned  nulla  bona;  but  before 
he  had  made  the  return,  the  court  of 
review  made  an  order  that  the  flat  should 
be  annulled  if  the  Lord  Chancellor  should 
think  flt;  and  after  the  return  was  made, 
the  Lord  Chancellor  made  an  order  accord- 
ingly. In  an  action  against  the  sheriff  for  a 
false  return.  Held,  that  the  order  of  the 
court  of  review  had  no  operation  until  the 
Cftancellor's  order.    lb. 

60.  Held,  secondly,  that  the  return  was 
not  false,  inasmuch  as  neither  a  supersedeas 
of  a  commission  in  bankruptcy  under  the 
old  law,  nor  the  order  of  the  Chancellor, 
annulling  the  flat  in  bankruptcy,  under  1 
and  2  Will.  4,  c.  55,  had  any  retrospective 
effect.    lb. 

61.  Held,  thirdly,  that  even  if  it  had, 
the  sheriff  being  a  public  ofBcer,  and  having 
made  the  only  return  he  could  make  at  the 
time,  ought  to  be  protected.    lb. 

62.  Where  a  fiat  issued  against  the 
master  of  an  apprentice,  but  was  afterwards 
annulled  by  means  of  a  composition  between 
the  bankrupt  and  his  creditors,  the  inden- 
tures of  apprenticeship  were  discharged. 
Allen  V.  Coster,  3  Beav.  274.  (Eng.) 

63.  Where  a  commission  is  superseded 
and  another  issued,  though  the  same  assig- 
nees are  chosen,  they  have  no  title  what- 
ever under  the  first  commission.  Bartlett 
?j.  Marsh,  583;  6  Taunt.  259;  2  iJose,  435 
(Eng.) 


ADJUDICATION  OF  BANK- 
RUPTCY. 

1.  Fraud  in  Procuring.  There  is  no 
party  to  a  creditor's  petition  except  the  pe- 
titioning creditor  and  the  bankrupt.  An  in- 
junction may  be  served  under  it  on  any  per- 
son or  number  of  persons,  but  such  service 
does  not  make  them  parties  to  the  proceed- 
ings. Any  one  served  may  himself  upon 
motion  or  by  petition  have  a  wrongful  in 
junction  dissolved — but  he  would  obtain  no 
right  to  control  or  vacate  the  adjudication 
that  being  a  matter  in  which  he  shall  not  be 
permitted  to  interfere.  No  one  has  a  right 
to  contest  an  adjudication  and  pray  for  its 
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vacation  without  some  priority  of  interest. 
Karr  v.  Whittaker,  (  W.  D.  Tmn.,')  5  2V.  B. 
B.  123. 

2.  Issuing.  Before  12  &  13  Vict.  c. 
106. — The  time  of  delivering  out  a  fiat  as 
an  operative  instrument  vras,  "the  date  and 
issuing,"  within  2  &  3  Vict.,  c.  20,  and  pri- 
ma facie.  The  time  of  delivering  it  out  of  the 
bankrupt  office  was  that  time.  Tuotress  v. 
Annan,  9  D.  P.  C.  828.    (Eng.) 

3.  A  flat  granted  by  the  lord  chancellor 
was  delivered  by  him  to  his  secretary  of 
bankrupts,  to  be  transmitted  by  post  to  the 
commissioner  of  bankruptcy  in  the  country. 
The  secretary  accordingly  put  the  fiat  into 
the  post  office,  ,  in  pursuance  of  the 
order  given.  Held,  that  the  delivery 
of  the  flat  by  the  lord  chancellor  to  the  sec- 
retary was  not  the  true  "date  of  the  fiat," 
within  the  2  &  8  Vict.,  c.  29,  so  as  to  protect 
an  execution  levied  after  such  delivery. 
Freman  v.  Whitaker,  4  Exch.  834 ;  19  L. 
J.,Exch.3&l.  (Eng.) 

4.  By  5  &  6  Vict.,  c.  122,  s.  4,  fiats  in 
bankruptcy  shall  be  issued  and  transmitted 
by  the  lord  chancellor's  secretary  of  bank- 
rupts, in  such  manner  as  the  lord  chancellor 
shall  by  an  order  direct.  The  lord  chancel- 
lor by  an  order  directed  that  every  flat  di- 
rected to  any  district  court  of  bankruptcy 
should  forthwith  be  sent  through  the  general 
post  office  to  the  deputy  registrar  or  regis- 
trars of  such  district  court.  A  flat  having 
been  signed  by  the  lord  chancellor,  and  sent 
to  the  office  of  the  secretary  of  bankrupts, 
was  by  him  duly  put  into  the  post,  and  ar- 
rived at  the  district  court  on  the  following 
day.  Held,  that  the  flat  issued  at  the  mo- 
ment it  was  put  into  the  post.  Hernaman 
V.  Coryton,  5  Exch.  453 ;  19  L.  J.,  Exeh. 
353.  (Eng.) 

,  5.  On  t'WO  petitions.  Where  an  adju- 
dication has  been  made  on  a  voluntary  pe- 
tition and  a  warrant  issued  for  the  first 
pieeting  of  creditors,  and  the  matter  of  said 
petition  is  still  pending  without  any  dis- 
charge or  discontinuance,  and  the  bankrupt 
files  a  second  petition  in  which  the  same 
debts  and  the  same  creditors  are  named. 
The  choice  of  an  assignee  will  not  be  made 
in  the  second  proceeding  pending  the  first, 
and  an  order  will  be  made  staying  the  pro- 
ceedings under  the  second  petition.  In,  re 
Wielarski,  (S.  J).  N.  Y.)  4  N.  B.  M.  130. 


6.  Operations  of  Irish.  An  adjudi- 
cation of  Ireland,  by  the  operation  of  20  & 
21  Vict.,  c.  60,  s.  267,  vests  the  property  of 
a  bankrupt,  situate  in  a  foreign  state,  in  the 
assignees,  so  far  as  the  law  of  this  country 
is  concerned.  In  re  Robinson,  11  Jr.  Chanc. 
Bep.  385.    (Eng.) 

7.  The  law  of  New  York  recognizes,  to  a 
certain  extent,  the  rights  of  the  assignees 
under  the  adjudication.     lb. 

8.  Reversal  of.  Mere  honest  inaction 
in  a  poor  man,  when  a  creditor  seeks  to 
make  by  law  a  just  debt  is  not  in  itself  an 
act  of  bankruptcy.  Hence  adjudication  of 
bankruptcy  will  be  reversed,  when  the  only 
act  of  bankruptcy  charged  was  "that  the 
bankrupt  suffered  his  property  to  be  taken 
on  legal  process  with  intent  to  give  a  pre- 
ference." Wright  V.  Eilley,  4  JV.  B.  B.  197. 

9.  Second,  without  certificate. 
An  adjudication  against  a  person  who  is  an 
uncertified  bankrupt  under  a  former  bank- 
ruptcy is  not  void.  Morgan  v.  Knight,  15  C. 
B.,  JV".  S.  669  ;  33  L.  J.,  C.  P.  168 ;  12  W. 
B.  428 ;  9  L.  T.,  N.  S.  803.  (Eng.) 

10.  Where  assignees  brought  trover  for 
goods  obtained  by  a  defendant  from  a  bank- 
rupt, by  a  fraudulent  assignment  made  in 
contemplation  of  bankruptcy,  the  defendant 
is  not  entitled  to  defeat  the  claim  by  setting 
up  the  title  of  assignees  under  a  former 
bankruptcy  under  which  the  bankrupt  had 
not  obtained  his  certificate,  those  assign- 
ees not  having  intervened  to  claim  the  g^ods. 
lb. 

1 1 .  "Validity  of.  When  a  trader,  who 
so  far  acquiesces  in  a  fiat  which  has  issued 
against  him  as  to  canvass  in  the  choice  of 
assignees,  and  also  to  act  as  agent  in  the 
purchase  of  a  portion  of  the  estate  from  the 
assignees,  cannot  afterwads  successfully  pe- 
tition to  annul  the  fiat,  although  the  assign- 
ees do  not  satisfactorily  establish  the  com- 
mission of  an  act  of  bankruptcy  by  him. 
Ex  parte  Grundy,  2  Mont.  B.  &  D.  589;  6 
Jur.  896.    (Eng.) 

12.  An  action  brought  by  a  bankrupt  in 
a  British  colony,  in  which  action  he  disputes 
the  validity  of  the  adjudication,  is  a  pro- 
ceeding, which,  under  12  &  13  Vict.,  c.  106, 
s.  233,  will  keep  alive  his  right  to  dispute 
the  adjudication.    Bunny,  ex  parte,  1  Di 
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G.  &  I.  119 ;  3  Jur.,  N.  S.  1141;  26  L.  J., 
Bank.  83 ;  see  s.  c.  11  Moore,  P.  C.  C. 
189.  (Eng.) 

13.  When  A.  was  adjudicated  bankrupt 
while  he  was  abroad,  the  court  ordered  that 
A.'s  general  agent  should  be  at  liberty,  on 
A.'s  behalf,  by  such  solicitor  as  he  might 
think  fit,  to  show  cause  against  the  validity 
of  the  adjudication.  Ex  parte  Frampton,  5 
Jur.,  N.  S.  970;  28  L.  J.,  Bank.  21;  7  W. 
JR.  690,  L.  J.     (Eng.) 

14.  "Such  person"  mentioned  in  s.  104 
of  12  &  13  Vict.,  c.  106,  does  not  apply  only 
to  the  bankrupt  himself.    lb. 

15.  Under  12  &  13  Vict.,  c.  106,  a  tra- 
der, on  the  11th  of  October,  assigned  all  his 
estate  to  trustees  for  the  benefit  of  his  credi- 
tors, but  the  deed  contained  a  proviso  that 
if  he  should  within  two  calendar  months  pe- 
tition for  arrangement  under  12  &  13  Vict., 
c.  106,  s.  211,  or  sign  a  declaration  of  insol- 
vency, the  deed  was  to  be  void  and  the'  pro- 
perty was  to  have  been  administered  under 
the  court  of  bankruptcy.  Four  days  after- 
wards he  presented  such  a  petition  and 
obtained  protection.  On  the  31st  of  Octo- 
ber a  creditor  petitioned  for  an  adjudication 
on  the  act  of  bankruptcy  committed  on  the 
11th,  and  an  adjudication  was  made  on  the 
2nd  of  November.  Notice  to  dispute  the 
adjudication  was  given  on  the  6th,  and  on 
the  13th  the  same  was  annulled ;  but  on  ap- 
peal, held,  that  the  adjudication  must 
stand,  the  arrangement  clauses  not  super- 
seding or  controling  the  power  conferred  by 
ss.  101  and  104.  Ex  parte  Terhwne,  30  L. 
J.,  Bank.  6,  L.  J.    (Eng.) 

1 6.  A.  was  adjudicated  a  bankrupt,  on 
the  ground  that  he  had  absented  himself 
from  business  with  the  intent  to  delay  his 
creditors.  A  bill  of  exchange  had  been  pre- 
sented and  dishonored  during  his  absence, 
and  other  applications  for  payment  of  debts 
had  been  made.  He  appealed  to  the  com- 
missioner to  annul  the  adjudication,  on  the 
ground  that  he  was  absent  bona  fide  for  the 
purpose  of  getting  up  evidence  upon  a  prose- 
cution of  one  of  his  workmen  for  perjury ; 
but  he,  at  the  same  time,  admitted  that  he 
was  engaged  in  endeavoring  to  obtain  assist- 
ance to  enable  him  to  discharge  certain  lia- 
bilities. Pending  the  disputed  adjudication, 
he  signed  a  declaration  of  insolvency,  and 
sought  to  be  made  a  bankrupt  on  his  own 
petition.     The  commissioner  annulled  the 


adjudication,  with  costs.  On  appeal,  the~ 
decision  was  afflrmed,  on  the  ground  that 
the  evidence  was  insufficient  to  show  an  in- 
tent on  his  part  to  defeat  or  delay  his  credi- 
tors ;  but  as  he  was  admittedly  insolvent, 
and  had  applied  to  annul  the  adjudication 
merely  to  obtain  a  new  one  on  his  own  peti- 
tion, such  an  act  was  inconsistent  with  an 
honest  desire  for  an  equal  distribution  of  his 
assets ;  and  therefore  the  order  should  have 
given  him  no  costs.  Ex  parte  Barney,  9 
Jur.,  N.  8.  286,  C.    (Eng.) 

17.  Who  may  petition  to  vacate. 
There  is  no  party  to  a  creditor's  petition  ex- 
cept the  petitioning  creditor  and  the  bank- 
rupt. An  injunction  may  be  served  under 
it  on  any  person  or  any  number  of  persons, 
but  such  service  does  not  make  them  par- 
ties to  the  proceedings.  Any  one  served 
may  himself,  upon  motion  or  by  petition, 
have  a  wrongful  injunction  dissolved,  but  he 
would  obtain  no  right  to  control  or  vacate 
the  adjudication,  that  being  a  matter  in  which 
he  shall  not  be  permitted  to  interfere.  No 
one  has  a  right  to  contest  an  adjudication 
and  pray  for  its  vacaMon  without  some  pri- 
ority of  interest.  Karr  v.  Whittaker,  (  W. 
D.  Tenn.,')  5  N.  B.  B.  123. 

18.  "Within  what  time  validity 
must  be  disputed.  In  the  phrase  "  such 
extended  time  not  exceeding  fourteen  days 
in  the  whole,"  in  sec.  104  of  12  &  13  Vict, 
c.  106,  the  words  "  such  extended  time  " 
mean  "  such  farther  time  ;"  and  the  time  is 
to  be  reckoned  exclusively  of  the  original 
seven  days.  Ex  parte  Gost&Wi,  1  Be  G.  Mac. 
G.  437;  21  L.  J.,  Bank.  5.  (Eng.) 

19.  The  provisions  of  the  section  do  not 
preclude  the  commissioner  from  adjourning 
the  hearing  on  showing  cause,  when  it  has 
commenced  in  the  proper  time.  lb. 

20.  A  person  adjudicated  a  bankrupt  un- 
der 12  &  13  Vict.  c.  106,  must,  if  he  desires 
to  annul  the  adjudication,  proceed  under 
s.  104.  If  he  omits  to  do  so,  he  can  then 
only  proceed  by  petition  of  appeal.  Carter 
V.  Dimmock,  4  H.  N.  Ca.  337 ;  1  Bank.  & 
Ins.  B.  12;  17  Jur.  515;  22  L.  J.,  Bank. 
55  ;  affirming  the  decision  of  the  court  be- 
low, 1  De  G.  Mac.  <&  G.  212;  15  Jur.  1142, 
21  L.  J.,  Bank.  23.   (Eng.) 

21.  A  petition  to  annul  an  adjudication 
on  the  ground  of  the  infancy  of  the  bank-. 
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nipt,  but  which  was  not  presented  until  after 
the  expiration  of  the  time  limited  for  that 
purpose  by  the  12  &  13  Vict.  c.  106,  s.  233, 
dismissed  as  out  of  time,  the  case  of  an  in- 
fant being  no  exception  from  the  provisions 
of  that  section.  In  re  West,  3  De  G.  Mac.  & 
G.  198;  22  i.  J.,  BanJc.  71 ;  1  Bank.  Ins.  & 
Je.  58.     (Eng.) 

22.  If  a  bankrupt  had  failed  to  com- 
mence any  action,  suit,  or  other  proceeding 
to  annul  the  flat,  within  the  time  limited 
for  that  purpose  by  5  &  6  Vict.  c.  122,  s. 
24,  the  court  of  review  had  no  discretionary 
jurisdiction  to  entertain  a  petition  presented 
after  that  time  has  expired,  to  annul  the  flat, 
however  satisfactorily  the  delay  might  be 
accounted  for.  In  re  Thorald,  1  Fh.  239 ;  3 
Mont.  D.  &  D.  285;  7  Jw.  1003;  13  X.  J., 
Bank.  1.    (Eng.) 

23.  The  commencement  of  the  proceeding 
by  petition  is  the  presentation  of  the  petition, 
and  not  the  mere  preparation  of  it  by  the 
solicitor,  or  a  notice  by  the  bankrupt  to  the 
commissioner  disputing  the  validity  of  the 
fiat.  lb. 

■  24.  But  where  a  bankrupt  admitted  the 
legal  requisites  of  the  fiat,  a  proceeding  by 
him  to  annual  the  flat  on  the  ground  of 
fraud  need  not  have  commenced  within 
twenty-one  days  after  the  advertisement  of 
the  bankruptcy  in  the  London  Gazette. 
Ex  parte  Phipps,  3  Mont.  D.  &  D.  488;  8 
Jur.  48 ;  13  i  J.,  Bank.  5.     (Eng.) 

25.  The  time  for  appeal  against  an  adju- 
dication does  not  expire  until  two  calendar 
months  after  the  advertisement  of  the  bank- 
ruptcy, under  12  &  13  Vict.  c.l06,  s.  233, 
varied  by  sec.  24  of  17  &  18  Vict.  c.  119, 
notwithstanding  that  the  former  uses  the 
word  "  commenced  "  proceedings,  lix  parte 
Miller,  32  L.  J.,  Bank.  45;  7  i.  T.,  N.  8. 
657,  L.J.   (Eng.) 

26.  The  Isle  of  Man  is  not  within  the 
United  Kingdom,  and  therefore  a  person  re- 
siding there  at  the  time  of  adjudication 
against  him  has  three  months  within  which 
he  may  contest  the  validity  of  the  fiat  or 
petition  for  adjudication.  Davison  v.  Far- 
mer, 6  Exch.  242;  20  L.  J.,  Exch.  177.  (Eng.) 

27.  Where,  by  an  accident,  a  petition  in 
bankruptcy  did  not  reach  the  registrar's  oflBce 
in  office  hours  on  the  last  day  for  entering 
it,  but  was  on  that  day  tendered  to  one  of 
the  clerks  in  the  oflice  at  his  residence,  who 
declined  to  receive  it,  doubting  his  authority 


to  do  so,  the  court  ordered  the  petition  to  ba 
received  as  of  that  day,  without  prejudice 
to  any  objection.  Ex  parte  Harrison,  2  De 
G.  &  J.  229,  8.  P.;  in  re  Hull  Bank,  27  L. 
J.,  Bank.  16,  L.  J.  (Eng.) 


ADJUSTMENT    BETWEEN 
ESTATES. 

1.  A.,  B.  &  C.  were  in  partnership^  and 
A.  &  B.  were  also  concerned  as  partners  in 
a  distinct  house .  Commissions  issued  against 
both  firms.  The  estates  of  two  cannot  claim 
anything  against  the  estate  of  three,  until 
the  joint  creditors  of  the  three  are  fully  sat- 
isfied. Ex  parte  Hargreaves,  1  Cox,  440. 
(Eng.) 

2.  Where  part  of  an  account  between  two 
mercantile  houses  consists,  on  both  sides,  of 
bills,  which  may  be  proved  against  both 
estates,  the  cash  balance  as  between  the 
houses  is  provable,  excluding  the  bills  out- 
standing on  both  sides;  but,  in  the  event 
of  a  surplus,  the  bills  on  both  sides  are  to  be 
included  in  the  amount.  Ex parte'lAiovest, 
1  Mont.  &  Bligh,  363;  2  Beac.  c&  Chit.  199. 
(Bug.) 

3.  If  two  proofs  are  made  on  a  joint  and 
several  bond,  against  two  separate  estates,  a 
subsequent  consolidation  of  the  estate  does 
not  affect  the  double  proof.  Ex  parte  Ful- 
ler, 1  Mont.  &  Ayr.  222;  3  Dene.  &  Chit. 
520.    (Eng.) 

4.  A.,  B.  &  C.  being  partners,  A.  &  B. 
borrowed  10,0002.  for  the  firm,  on  mortgages 
of  their  separate  estates;  the  firm  became 
bankrupt,  and  C.  was  wholly  insolvent,  and 
A.'s  mortgaged  estate  paid  more  than  his 
share  of  the  debt.  A.'s  estate  has  a  claim 
to  coiitribution  fi-om  B.'s,  for  the  difierence 
between  what  B.'s  estate  sells  for,  and  half 
the  debt  of  10,000i.  Ex  parte  Plowden,  3 
Mont,  (b  Ayr.  402.    (Eng.) 

5.  Joint  creditors,  under  an  order  to 
prove  agSiinst  separate  estates,  proving  against 
one  or  more  of  them  exclusively  of  the  rest, 
the  estate  so  burdened  is  entitled  to  reim- 
bursement from  the  others.  Ex  parte  Wil- 
lock,  2  Bose,  292.  (Eng.) 

6.  Under  a  joint  commission,  the  separate 
estate  of  one  partner  has  a  lien  on  the  other's 
share  of  the  surplus  of  the  joint  estate,  in 
respect  of  a  debt  proved  under  bills  drawn 
in  the  name  of  the  firm  for  a  separate  debt. 
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and  may  come  in  vrith  the  other  separate 
creditors  for  the  deficiency.  Ex  parte  King, 
1  Rose,  212 ;  17  Ves.  115.    (Eng.) 

7.  Under  a  separate  commission,  the 
separate  estate  is  entitled  to  be  reimbursed 
out  of  the  joint  estate,  expenses  incurred  in 
recovering  property  for  the  benefit  of  the 
joint  creditors.  Ex  parte  Rutherford,  1 
Bose,  201.    (Eng.) 

8.  Joint  creditors  are  entitled  to  the  sur- 
plus estate  of  individual  partners  after  pay- 
ment of  their  separate  debts.  Ex  parte 
Grant,  12  W.  B.  690;  10  L.  T.,  N.  S.  276. 
(Eng.) 

9.  Joint  creditors  are  entitled  to  priority 
of  payment  out  of  the  surplus  of  the  sep- 
arate estate,  ■which  surplus  is  divisible 
amongst  that  class  of  creditors  before  the 
bankrupt  is  entitled  to  his  allowance.    lb. 

10.  Where  there  was  a  joint  estate  to  the 
amount  of  13Z.  Held,  that  the  joint  cred- 
itors could  not  receive  dividends  from  the 
separate  estate  until  all  the  separate  cred- 
itors were  paid  in  full,  although  it  did  not 
appear  that  after  payment  of  costs  any  part 
of  the  IZl.  would  remain  for  distribution. 
Ex  parte  Kennedy,  2  De  G.  Mac.  &  G.  228. 
(Eng.) 

11.  There  is  no  rule  that  the  separate 
creditors  of  a  bankrupt  must  be  paid  in  full, 
before  the  partnership  can  be  admitted  to 
prove.  Ex  parte  Gill,  9  Jur.,  N.  S.  1303  ;  9 
L.  T.,  N.  S.  308,  C.     (Eng.) 

12.  Separate  estate  is  to  be  distributed 
amongst  separate  creditors,  and  joint  estate 
amongst  joint  creditors.  Where  there  is  a 
surplus  after  payment  of  joint  debts,  separate 
creditors  are  permitted  to  prove  against  such 
surplus  for  the  amount  of  their  separate 
debts.  Ex  parte  Day,  9  L.  T.,  N.  S.  350. 
(Eng.) 


ADMINISTRATORS  AND 
EXECUTORS. 

1 .  An  executor  proving  against  the  estate 
of  a  bankrupt  for  a  debt  due  to  his  testator's 
estate,  extinguishes  the  debt  as  effectually  as 
if  due  to  him  in  his  own  right;  he  cannot, 
therefore,  set  it  off  against  acclaim  of  the 
bankrupt  to  a  share  in  the  residuary  estate 
of  the  testator.  Stammers  v.  Elliott,  37  L. 
T.  Chanc.  353 ;  3  i.  ij.  Ch.  195;  18  L.  T., 
N.S.I -,16  TF.  iJ.  489.  (Eng.) 


2.  A.  was  adjudged  insolvent  under  an  act 
of  the  Australian  legislature,  which  enacts 
that  the  personal  property  of  insolvents  shall 
vest  in  their  assignees  by  virtue  of  their 
appointment.  No  assignment  was  executed 
by  A.  He  was  entitled  to  a  share  of  a 
residue,  consisting  of  stock  in  the  court 
of  chancery,  in  England.  The  fund  was 
claimed  by  the  assignees,  and  by  the  execu- 
trix of  A.,  in  England.  Held,  that  the 
right  to  receive  it  depended  on  the  domicil 
of  A.;  that  if  he  was  domiciled  in  Austra- 
lia, his  assignees  were  entitled  to  receive  it ; 
but  if  in  England,  his  executrix  was  entitled. 
In  re  Blithman,  25  Beav.  219 ;  Q.  L.  B.  Eq. 
23;  12  Jur.,  N.  S.  84;  35  L.  T.  Chanc.  255; 
14  L.  T.,  N.  S.  6.     (Eng.) 


ADMINISTRATOR'S  BOND. 

1.  Where  the  signing  of  a  bond,  and  the 
promise  to  indemnify,  were  both  not  only  in 
view  of  a  contemplated  transfer  of  the  admin- 
istrator's duties  and  trusts  to  a  co-partner- 
ship, but  were  the  means  avowedly  selected 
for  that  end,  a  set-off,  as  against  the  part- 
nership, cannot  be  claimed  by  an  adminis- 
trator, who  has  become  liable  as  such.  For- 
syth u.  Woods,  assignee,  (U  S.  S.  (7.,)  5 
N.  B.  B.  78. 


ADVANCEMENT  OF   MONEY. 

1 .  Security  for.  One  who  has  advanced 
money  to  a  merchant  to  enable  him  to  pur- 
chase merchandise,  taking  as  security  there- 
for, pursuant  to  agreement  with  him  at  the 
time  of  the  advancement,  bills  of  sale  from 
the  vendors,  and  also  from  the  debtor  assign- 
ments of  the  bills  of  lading,  and  upon  the 
arrival  of  the  merchandise  bills  of  sale  thereof, 
and  has  afterwards  allowed  the  debtor  to  sell 
it  in  the  usual  course  of  his  business  as  if  he 
were  the  owner  thereof,  may  take  possession 
of  the  merchandise  at  any  time  in  order  to 
secure  his  debt,  and  such  taking  of  posses- 
sion though  made  when  the  debtor  is  known 
to  himself  and  the  creditor  to  be  insolvent, 
and  within  six  months  of  the  commencement 
of  proceedings  in  insolvency,  is  effectual  not- 
withstanding Stat.  1841,*c.  132-4.  Mitchell 
V.  Black,  6  Gray,  (Mass.)  100. 
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ADVENTURES. 

1.  Joint.  Where  different  firms  are 
engaged  in  a  joint  adventure,  the  creditors 
of  the  adventure  may  prove  against  the  joint 
estate  of  the  minor  partnerships.  Sx  parte 
Note,  2  Olyn  &  J.  595.    (Eng.) 

2.  Where  several  firms  are  engaged  iji  a 
joint  adventure,  the  creditors  of  the  adven- 
ture in  the  event  of  bankruptcy,  and  their 
being  in  joint  property,  must  prove  against 
the  estates  of  the  individuals  not  of  the  firm. 
Ex  parte  Wylie,  2  Bose,  393.   (Eng.) 

3.  Where  A.,  a  sole  trader,  B.  and  C, 
partners,  and  D.,  also  a  trader,  engaged  in  a 
joint  adventure  for  a  joint  purchase  of  goods 
by  them,  and  the  vendor  with  a  knowledge 
of  their  joint  interest  received  in  payment  a 
bill  drawn  by  A.,  on  and  accepted  by  B.  and 

C,  the  vendor  was  entitled  to  prove  the  bill 
against  both  their  estates.  Ex  parte  Wens- 
ley,  1  Bose,  441 ;  2  Ves.  and  B.  254.  (Eng.) 

4.  A.  and  B.,  trading  under  the  firm 
of  A.  &  Co.,  agreed  with  C.  to  purchase 
coffee  on  joint  account,  A.  &  Co.  to  have  the 
management  of  it.  A.  &  Co.  purchased  the 
coffee,  and  C.  paid  them  for  his  share.  A. 
&  Co.  without  the  consent  of  C,  deposited 
the  coffee  with  D.,  who  advanced  money  on 
it,  and  ignorant  that  0.  was  concerned  in  it, 
debited  A.  &  Co.  with  the  advances.  The 
coffee  was  sold  at  a  loss,  a  commission  issued 
against  A.  and  B.,  and  another  against  0. 

D.  was  entitled  to  prove  his  balance  beyond 
the  proceeds  against  the  estate  of  0.,  as  well 
as  against  the  estate  of  A.  and  B.  Ex  parte 
Gellar,  Bose,  297.  (Eng.) 

5.  Solvent,  joint.  Money  advanced  to 
S.  by  B.,  one  of  several  partners  out  of  the 
partnership  funds  on  account  of  payments 
to  be  made  on  policies  of  assurance  under- 
written by  S.,  on  account  of  himself  and 
B.,  in  pursuance  of  a  previous  agreement 
between  them  to  become  shares  in  profit 
and  loss  on  such  policies,  was  held  not 
provable  by  the  surviving  partner  of  B., 
under  the  commission  of  S.,  who  became 
bankrupt.  Ex  parte  Bell,  1  M.  and  S.  751 ; 
2  Bose,  136.  (Eng.) 


ADVERSE  PROCEEDINGS. 
1 .  In  a  proceeding  on  the  bonds  of  the 
purchaser  by  the  insolvent  trustee  who  was 


not  chargeable  with  bad  faith,  and  who 
allowed  credit  for  the  money  paid  and  agreed 
to  confirm  the  sale,  the  purchaser  is  not 
entitled  in  addition  to  credit  for  the  expense 
incurred  by  him  in  defending  against  the 
voluntary  assignee,  and  also  against  a  pur- 
chaser of  the  debtee's  interest  claiming 
adverse  to  both  assignments.  Having  gone 
into  possession  without  any  covenant  of 
warranty  he  must  submit  to  the  disadvan- 
tages of  his  contract.  Moss  v.  Hansen,  5 
Harris  Pa.  B.  379. 


AFFXDAVrr. 

1.  Filing  without  reasonable  or 
probable  cause.  12  and  13  Vict.  c.  106, 
s.  86,  does  not  apply  when  the  action  has 
been  removed  by  the  defendant  from  an 
inferior  court.  Woodall  v.  Voight,  6  S. 
and  A.  153;  6  J.  JST.  S.  1162;  9.  W.bl;  30 
L.  J.,  Exch.  31.   (Eng.) 

2.  A  plaintiff  who  has  made  an  afBdavit 
of  debt  against  a  trader,  and  recovered  less 
than  the  amount  sworn  to,  will  be  ordered 
to  pay  the  costs  to  the  defendant,  as  having 
made  the  afBdavit  without  reasonable  or 
probable  cause,  if  he  has  sworn  to  his  own 
claim,  without  allowing  for  a  counter-claim 
of  the  defendant,  arising  on  the  same  trans- 
action. Marshall  v.  Shailand,  15  Q.  B.  1051 ; 
15  Jur.  168 ;  20  L.  J.,  Q.  B.  3.  (Eng.) 

3.  When  a  creditor  who  has  made  an 
affidavit  of  debt,  obtains  a  verdict  for  a  less 
amount  than  that  sworn  to,  the  verdict 
(especially  if  the  debt  claim  is  on  a  quantum 
meriuf)  is  not  conclusive  evidence  of  the 
absence  of  reasonable  or  probable  cause  for 
making  the  affidavit  in  the  larger  amount, 
so  as  to  entitle  the  defendant  to  his  costs. 
Gilbert  11.  Crozier,  1  C.  P.,  E.  8.  632;  3 
J'wr.,N.  S.  295;  26  L.J.,  C.  P.  110.  (Eng.) 

4.  In  order  to  determine  whether  or  not 
a  creditor  is  liable  to  costs,  for  having  with- 
out reasonable  or  probable  cause  made  an 
affidavit  of  debt,  regard  must  be  had  to  the 
surrounding  circumstances  and  to  the  law, 
and  not  merely  to  the  belief  operating  on 
his  mind  at  the  time.  Hope  v.  Fenner,  2 
G.  B.,E.  S.  387;  %Jwr.N.  S.  565;  26  L.  J., 
C.B.  207.    (Eng.) 

5.  Therefore,  where  a  plaintiff  had  con- 
tracted to  do  work  for  the  defendant  at  a 
fixed  price  and  did  execute  part,  but  thp 
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defendant  being  dissatisfied  lawfully  dis- 
charged him  from  continuing  the  work  and 
finished  it  himself,  and  the  plaintiflf  lona 
fide  believed  that  under  the  circumstances 
he  was  entitled  to  charge  measure  and  value 
prices  for  what  had  been  done,  and  made 
such  affidavit  in  bankruptcy  of  a  debt  greater 
than  the  contract  price  for  the  whole  work, 
the  court  held  the  defendant  entitled  to  his 
costs.    lb. 

6.  A  plaintiff  who  has  filed  an  affidavit 
of  debt  against  a  defendant  without  any 
reasonable  or  probable  cause,  cannot  be 
deprived  of  his  costs  when  before  trial. 
The  action  is  referred  to  an  arbitrator. 
Stevens  v.  Russell,  1  R.  and  N.  752.  (Eng.) 

7.  A  creditor  having  filed  an  affidavit  of 
debt,  and  the  amount  having  been  disputed, 
an  order  was  made  that  the  defendant 
should  enter  into  a  bond  with  two  sureties. 
An  action  was  brought  to  recover  the  amount 
claimed.  An  agreement  was  then  entered 
into  between  the  plaintiff,  the  defendant 
and  K.,  in  pursuance  of  which  the  order  for 
the  bond  was  discharged,  and  the  bank- 
ruptcy proceedings  were  terminated,  K. 
depositing  checks  for  the  debt  and  costs, 
if  any,  recovered  in  the  action,  in  case  of 
a  verdict  for  defendant,  the  checks  to  be 
returned  to  K.,  upon  his  paying  6Z.  for  the 
costs  of  the  trader  debtor  summons,  and  also 
the  costs  of  any  issue  found  for  the  plaintiff. 
At  the  trial  of  the  cause,  it  was  agreed  that 
a  verdict  should  be  entered  for  the  plaintiff, 
subject  to  the  award  of  an  arbitrator,  the 
costs  of  the  cause  to  abide  the  event  of  the 
award,  and  the  costs  of  the  reference  to  be 
in  the  discretion  of  the  arbitrator.  The 
arbitrator  awarded  that  the  verdict  should 
be  reduced,  so  that  the  creditor  recovered  a 
sum  less  than  that  sworn  to.  Held,  first, 
that  the  defendant's  right  to  costs  was  not 
affected  by  the  argument,  or  the  termination 
of  the  bankruptcy  proceedings  in  pursuance 
of  it.  Poster  v.  Hansen,  1  H.  and  N.  755. 
(Eng.) 

8.  Held,  secondly,  that  as  the  verdict 
was  to  be  operative,  the  statute  applied  not- 
withstanding, that  the  cause  had  been  refer- 
red to  the    award  of   an    arbitrator.    lb. 

9.  A  plaintiff  filed  an  affidavit  of  debt, 
in  which  he  swore  that  the  defendant  was 
indebted  to  him  in  4,263?.  Is.  Zd.  This  sum 
included  an  item  of  l,219i.  13s.  Ad.  for  sal- 
ary, at  the  rate  of  500?.  a  year.     Of  this  sum 
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1,000Z.  was  barred  by  the  statute  of  limita- 
tions. No  acknowledgment  or  promise  to 
bar  the  statute,  or  payment  on  account,  had 
been  made,  and,  in  fact,  the  plaintiff  had 
never  claimed  any  part  of  this  sum  of  1,291?. 
13s.  M.  before  commencing  the  proceedings 
in  bankruptcy.  An  action  having  been 
brought,  the  defendant  denied  his  liability 
to  pay  the  sum,  but  did  not  plead  the  statute 
of  limitations.  The  cause  having  come  on 
for  trial,  a  verdict  was  taken  subject  to  a 
reference.  The  arbitrator  awarded  to  the 
plaintiff  3,176Z.  2s.  M.,  which  included  203?. 
19s.  3c?.  which,  when  before  the  arbitrator, 
the  parties  agreed  should  be  paid  in  respect 
of  the  claim  for  1,921?.  13s.  4c?.  The  p-lain- 
tiff  alleged  that  this  was  a  compromise ;  the 
defendant  that  he  agreed  to  pay  it  is  the 
price  of  peace,  having  always  denied  his 
liability  to  pay  any  part  of  that  sum. 
Bis?c?,  that  the  case  must  be  judged  of  by 
the  state  of  things  existing  when  the  affida- 
vit was  made,  and  that  as  there  had  been  no 
payment  on  account  or  acknowledgement,- 
written  or  verbal,  to  bar  the  statute  or  lead 
to  the  inference  that  the  defendant  would 
waive  it,  there  was  no  reasonable  or  probable 
cause  for  making  an  affidavit  that  the  sum  of 
1,000?.  barred  by  the  statute  was  due,  and 
that  the  defendant  was  therefore  entitled  to 
his  costs  of  the  action.  Hill  «.  Merrett,  1 
H.  and  N.  758;  26  L.  J.,  Excli.  126.  (Eng.) 

10.  The  plaintiff,  a  builder's  piecemaster, 
was  employed  to  do  the  carpenter's  and 
joiner's  work  to  certain  houses  for  the 
defendant  for  a  given  sum.  Before  the 
whole  work  was  completed,  the  defendant 
discharged  the  plaintiff,  who  thereupon  sued 
him  for  an  alleged  balance  of  178?.  7s.  7a!. 
for  work  and  labor  and  money  paid ;  and  he 
also  fixed  an  affidavit  in  bankruptcy,  in 
which  he  alleged  that  the  defendant  was 
indebted  to  him  in  that  sum  for  work,  labor 
and  money  paid.  The  jury  found  a  verdict 
for  the  plaintiff  for  100?.  only.  J3e?e?,  that 
the  defendant  was  entitled  to  costs,  there 
being  no  reasonable  or  probable  cause  for 
swearing  to  that  as  a  debt,  which  as  to  part, 
at  least,  was  only  a  claim  for  unliquidated 
damages.  Pratt  v.  Goswell,  9  C.  B.,  N.  S. 
710.    (Eng.) 

1 1 .  A  declaration  alleged  that  the  defen- 
dant falsely  and  maliciously  caused  and  pro- 
cured the  plaintiff  to  be  adjudged  a  bank- 
rupt.    The  defendant  presented  a  petition 
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to  the  court  of  bankruptcy,  and  made  an  af- 
fidavit that  the  plaintiff  had  upon  summons 
admitted  part  of  the  debt,  but  swore  that  he 
had  a  good  defence  as  to  the  residue,  and 
the  plaintiff  had  not  within  seven  days  after 
filing  the  admission  paid  or  tendered  to  him 
the  sum  admitted  to  be  due  ;  and  thereupon 
the  plaintiff  was  adjudged  a  bankrupt. 
Held,  that  the  declaration  was  proved,  and 
that  the  defendant  was  liable  to  an  action, 
although  the  aflSdavit  did  not  show  that  an 
act  of  bankruptcy  had  been  committed  un- 
der 12  &  13  Vict.,  c.  106,  s.  82,  and  the 
commissioners  made  a  mistake  in  point  of 
law  in  adjudging  the  plaintiff  bankrupt. 
Farley  v.  Banks,  i  JE.  Sr  B.  493 ;  Jur.,  N. 
S.  331  ;  24  L.  J.,  Q.  B.  244.  See  24  &  25 
Vict.,c.  134,  s.  91.   (Eng.) 

12.  Of  lost  bill  or  note.  See  form 
No.  27  General  Orders  U.S.  Supreme  Court, 
1867. 

13.  After  acqiiired  property.  A 
right  of  action  for  the  profits  of  the  bank- 
rupt's personal  labor  after  the  bankruptcy 
does  not  pass  to  the  assignee.  Chippendale 
V.  Tomlinson,  1  CooJce,  428. 

14.  Profits  of  a  trade  carried  on  by  bank- 
rupt after  bankruptcy  will  pass  to  the  as- 
signee. Elliott  V.  Clayton,  16  Q.  B.  581 ; 
Oroftoni).  Poole,  1  B.  <&  Ad.  568.     CEng.) 

15.  Subsequently  acquired  property  of 
an  uncertificated  bankrupt  is  liable  first  to 
subsequent  creditors  without  notice  of 
bankruptcy.  Law  and  Practice  in  Bank- 
ruptcy, by  Griffith  &  Holmes,  972 ;  Traugh- 
ton  V.  Gibley,  Ami.  629.     (Eng.) 

1 6.  A  bankrupt  must  testify  relative  to 
property  in  his  possession  subsequent  to  the 
adjudication,  how  and  when  he  came  into 
possession  thereof.  Because  a  bankrupt  is 
entitled  to  property  acquired  by  him  subse- 
quent to  filing  his  petition,  is  no  ground  for 
refusing  to  testify  concerning  the  same.  In  re 
McBrien,  (S.  D.  N.Y.')  3  N.  B.  B.  90.  Con- 
tra, in  re  Patterson,  N.  B.  B.  Sup.  xxvii. 

1 7.  The  property  of  a  bankrupt  acquired 
subsequent  to  the  filing  of  a  petition  by  or 
against  him  does  not  pass  to  his  assignee. 
In  re  Barnett,  4  Pitts.  L.  J.  73 ;  ^5^.  C.  2 
N-B.M.l&i. 

18.  A  bankrupt  is  entitled  to  money  ac- 
quired after  the  filing  of  his  petition,  and 
questions  in  regard  thereto  are  improper  if 
that  money  was  not  the  property  of  the 


bankrupt  at  the  time  of  the  filing  of  the  pe- 
tition. In  re  Patterson,  {S.  D.  N.  T.,)  iV. 
B.  B.  Sup.  xxvii. 

19.  Bankrupt  when,  and  when 
not  entitled  to.  Where  the  assignees  do 
not  interfere,  the  price  of  goods  sold  by  an 
uncertificated  bankrupt  may  be  recovered  by 
him  against  the  vendee.  Hayllar  v.  Sher- 
wood, 2]Sr.dM.  401.  (Eng.) 

20.  If  the  assignees  of  a  bankrupt  manu- 
facturer employ  him  in  carrying  on  the 
manufacture  for  the  benefit  of  the  estate, 
and  pay  him  money  from  time  to  time,  this 
is  evidence  of  such  a  contract  between  him 
and  his  assignees  as  will  enable  him  to  re- 
cover from  them  a  reasonable  compensation 
for  his  work  and  labor.  Coles  v.  Barron,  4 
Taunt.  754:;  2  Bo^e,  277.    (Eng.) 

21.  Where  an  uncertificated  bankrupt, 
who  was  a  furniture  broker,  was  employed  to 
remove  goods,  in  the  course  of  which  busi- 
ness he  employed  several  men  and  vans,  sup- 
plied packing  cases,  repaired  furniture,  and 
provided  material  for  this  purpose  and  other 
articles  to  a  trifling  amount,  it  was  held 
that  the  debt  which  thereby  accrued  was  not 
in  respect  to  personal  labor,  but  was  claim- 
able by  the  assignees.  Orofton  v.  Poole,  1 
B.  <&  A.  568.     (Eng.) 

22.  If  an  order  for  the  delivery  of  goods, 
in  the  hands  of  a  third  person,  is  given  to 
an  uncertified  bankrupt,  in  payment  of  a 
debt  accrued  since  bankruptcy,  he  may  main- 
tain trover  for  them.  Fowler  v.  Down,  1  B. 
<&  T.  .44.  (Eng.) 

23.  An  uncertificated  bankrupt  has  a  right 
to  goods  acquired  by  him  since  his  bank- 
ruptcy, against  all  the  world  but  his  assig- 
nees, and  may  maintain  trover  for  them 
against  a  stranger.  Webb  v.  Fox,  7  T.  B. 
391;  S.  P.  Chambers  v.  Bernasconi,  6  Bing. 
501 ;  ^M.di.  P.  278.  (Eng.) 

24.  Property  acquired  by  an  uncertificated 
bankrupt,  after  an  act  of  bankruptcy  com- 
mitted by  him,  does  not  rest  absolutely  in 
the  assignees,  although  they  have  a  right  to 
claim  it ;  for  if  they  remain  passive,  and  do 
not  make  any  claim,  the  bankrupt  has  a 
right  to  such  property  against  all  other  per- 
sons. Drayton  v.  Dale,  Z  D.  &  B.  534 ;  2 
B.  (&  C.  293.  (Eng.) 

25.  If  an  uncertificated  bankrupt  carries 
on  trade,  and  sells  a  vessel  of  which  he  is  the 
ostensible  owner,  the  purchaser  has  a  good 
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title  against  all  persons  but  the  assignees. 
Laroche  v.  Watrcman,  Peake,  140.     (Eng.) 

26.  The  after  acquired  property  of  a  cer- 
tificated bankrupt  having  been  taken  in  excu- 
tion  for  a  debt  which  might  have  been  proved 
under  the  commission,  the  court  set  aside 
the  fi.fa.  and  refused  to  put  him  to  an  audita 
querela,  though  it  was  stated  that  the  bank- 
ruptcy was  collusive,  and  that,  in  an  action 
by  the  assignees,  a  jury  had  found  against 
them  as  to  the  fact  of  trading.  Barrow  v. 
Poile,  1B.(&  A.  629.   (Eng.) 

27.  Where,  by  agreement,  for  a  valuable 
consideration  from  third  parties,  the  assign- 
ees of  an  uncertificated  bankrupt  had  allow- 
ed the  bankrupt  to  remain  in  possession  of 
his  furniture,  but  which  notwithstanding, 
they  afterwards  seized,  it  was  held,  that 
they  were  warranted  in  so  doing,  on  the 
ground  that  an  uncertificated  bankrupt  can- 
not acquire  property  for  himself,  nor  is  he 
entitled  to  retain  property  against  his  as- 
signees. Niasi).  Adamson,  3  B.  dt  A.  225. 
(Eng.) 

28.  Vesting  in  assignees.  Where 
a  bankrupt,  who  had  not  paid  15s.  on  the 
pound  under  the  fiat,  dies  intestate,  having 
property,  which  he  acquired  after  his  bank- 
ruptcy and  which  his  assignees  allowed  him 
to  retain  possession  of,  it  was  held,  that 
such  property  did  not  vest  in  the  assignees. 
Fyson  v.  Chambers,  9  M.  (&  W.  460. 
(Eng.) 

29.  The  claim  of  assignees  under  a  se- 
cond bankruptcy  to  the  future  estate  and 
effects  of  the  bankrupt,  under  6  Geo.  4,  c. 
16,  s.  127,  is  not  barred  by  their  acquies- 
cence in  a  subsequent  trading  by  the  bank- 
rupt. In  re  Bissell,  2  Kay  (&  J.,  328 ;  2 
Jm.,  N.  /S".  370;  25  L.  J.,  Chanc.  323. 
(Eng.) 

30.  When  and  for  what  debts 
liable.  A  debtor  obtained  his  discharge 
under  1  &  2  Vict.,  c.  110,  after  giving  the 
usual  waiTant  of  attorney  to  the  provisional 
assignee.  He  afterwards  became  bankrupt, 
and  obtained  his  order  of  discharge  under 
the  bankruptcy.  Held,  that  his  after  ac- 
quired property  remained  liable  to  the  claim 
of  the  oflBcial  assignee  for  payment  of  his 
debts  under  the  insolvency.  Ex  parte 
Pain,  3  L.  B.,  Ch.  639 ;  37  L.  J.,  Bank. 
21;  16  TT.  iS.  833;  18  £.  T.,  N.  S.  753. 
(Eng.) 


AGENT  OR  SPECIAL  ATTOR- 
NEY. 

1 .  Countersign  and  verify  credi- 
tor's petition.  As  the  bankrupt  law  pro- 
vides for  the  signing  and  verification  of  a 
creditor's  petition  by  one  of  the  petitioning 
creditors,  authority  cannot  be  conferred  on 
another  to  perform  these  acts.  Hunt  et  al, 
V.  Pooke  &  Steere,  QB.  /.)  5  N.  B.  B.  Con- 
tra, in  re  Bombard  &  Beyrick,  (;S'.  D.  N.  Jf.) 
unreported. 


AGENTS,   BROKERS    AND 
FACTORS. 

1.  The  word  brokers  includes  not  only 
brokers  who  buy  and  sell  goods,  but  stock 
brokers.  Anon.  Chitten,  Bkt.  Laws,  18. 
(Eng.) 

2.  And  pawn-brokers.  Eankinson  v. 
Pearson,  6  B.  <&  A.  124.  (Eng.) 

3.  And  ship-brokers.  Pott  v.  Turner,  6 
Bing.  702  iAM.drP.  551.    (Eng.) 

4.  A  mere  dealing  in  accommodation  bills 
will  not  constitute  a  trading  as  a  bill-broker ; 
more  especially  when  there  is  no  proof  that 
the  party  had  any  counting-house  or  capital 
for  carrying  on  the  alleged  business,  and  no 
particulars  are  given  of  any  one  bill  alleged 
to  have  been  discounted.  Ex  parte  Phipps, 
2  Beac.  487;  1  Jur.  51.   (Eng.) 

5.  A  person  ostensibly  carrying  on  the 
profession  of  a  proctor  may  be  a  bankrupt 
as  a  bill-broker,  and  the  evidence  to  prove 
the  trading  is  generally  "that  he  procured 
bills  to  be  discounted,  that  he  carried  on 
the  business  of  a  bill-broker,  and  that  on  one 
occasion  he  was  employed  to  get  a  bill  for 
48Z.  discounted."  Held,  that  this  was  in- 
sufficient evidence  of  the  trading,  as  the  affi- 
davits did  not  specify  the  name  of  any  party 
to  whom  the  bankrupt  applied  to  discount 
any  bills,  or  with  whose  money  the  same 
was  cashed,  nor  even  stated  the  whole  of 
the  particulars  of  any  one  of  such  bills.  Ex 
parte  Harvey,  1  JDeac.  571.     (Eng.) 


AGENT. 

1.  Carrying  on  business  under 
bankrupt  act.  One  who  acts  as  agent  for 
another  within  the  district,  at  an  office  hav- 
ing a  sign  with  his  principal's  name  thereon 
and  who  is  well  known  by   those  having . 
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dealings  with  him  to  be  doing  such  business 
at  that  ofBce,  is  carrying  on  business  there 
■within  the  bankrupt  act  of  1867.  Expa/rte 
Bailey,  2  Bt.  437.  2  N.  B.  B.  151. 


AGREEMENT. 

1.  Where  the  record  before  the  court  does 
not  show  that  a  precedent  agreement  exist- 
ed, it  is  not  to  be  assumed.  A  mere  promise 
does  not  constitute  an  agreement.  Any 
agreement  by  an  insolvent  debtor  with  a 
creditor  (a  bank)  to  create  a  preference  in 
favor  of  that  creditor  is  void  if  the  creditor 
has  cause  to  believe  the  debtor  insolvent, 
and  he  is  afterwards  proceeded  against  un- 
der the  bankrupt  act.  The  Second  National 
Bank  of  Leavenworth  et  al.  v.  Hunt  et  al., 
id.S.S.  Ct.,)iN.B.B.  198. 

2.  Not  to  oppose  bankrupt's  dis- 
charge. Any  contract,  covenant,  or  securi- 
ty made  or  given  by  a  bankrupt  or  other 
person  with,  or  in  trust  for,  any  creditor  for 
securing  the  payment  of  any  money  as  a  con- 
sideration for,  or  with  intent  to  induce  the 
creditor  to  forbear  opposing  the  application 
for  discharge  of  the  bankrupt,  shall  be  void. 
And  if  any  creditor  shall  obtain  any  sum  of 
money  or  other  goods,  chattels,  or  security 
from  any  person  as  an  inducement  for  for- 
bearing to  oppose,  or  consenting  to  such'  ap- 
plication for  discharge,  every  creditor  so  of- 
fending shall  forfeit  all  right  to  any  share  or 
dividend  in  the  estate  of  the  bankrupt,  and 
shall  also  forfeit  double  the  value  or  amount 
of  such  money,  goods,  chattels,  or  security 
so  obtained,  to  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate.  Section  35,  U. 
S.  Bankrupt  Act,  1867. 

3.  Not  to  sue.  A.  residing  out  of  the 
commonwealth,  and  holding  two  claims 
against  B.  who  was  in  insolvency  here,  agreed 
that  if  B.  would  procure  0.  to  pay  one  of 
said  demands  in  full,  he  would  prove  the 
other  against  B.'s  estate,  and  receive  the 
dividend  declared  thereon  in  full  satisfaction, 
and  would  never  sue  the  claim.  B.  did  so, 
and  C.  paid  one  demand  in  full.  A.  after- 
wards sued  the  other  demand,  without  prov- 
ing it  in  insolvency,  and  the  agreement  was 
held  no  defence,  it  being  in  contravention 


of  the  policy  of  the  insolvent  laws  of  the 
commonwealth.  Downs  v.  Lewis,  11  Gush. 
(ilfoss.)  76. 


ALIEN. 

1.  An  alien  resident  within  the  common- 
wealth is  entitled  to  the  benefit  of  the  insol- 
vent laws.  Judd  V.  Lawrence,  1  Gush. 
(ilfass.)  531. 

2.  Enemy  liable  to  be   sued:— 

Whatever  may  be  the  extent  of  the  disability 
of  an  alien  enemy  to  sue  in  the  courts  of  the 
hostile  country,  it  is  clear  that  he  is  liable  to 
be  sued,  and  this  carries  with  it  the  right  to 
use  all  the  means  and  appliances  of  defence, 
to  have  process  to  compel  the  appearance  of 
his  witnesses,  and  to  have  the  benefit  of  a 
discovery.  That  an  alien  enemy  has  aright  to 
sue  out  a  writ  of  error  for  the  purpose  of  hav-^ 
ing  a  judgment  rendered  against  him  bya  cir- 
cuit court  of  the  United  States,  reviewed  by 
the  federal  supreme  court.  McVeigh  v.  The 
United  States,  (U".  S.  S.  G.)  3  C.  L.  N. 
289. 

3.  Resident.  An  alien  resident  may 
take  the  benefit  of  the  bankrupt  law ;  and 
he  need  not  have  resided  within  the  district 
for  a  period  of  six  months,  next  immediate- 
ly preceding  the  bankruptcy  proceedings. 
In  re  Goodfellow,  3  iV.  B.  B.  114. 

4.  Trading  in  an  enemy's  coun- 
try. A  commission  founded  on  the  petition 
of  a  British  subject,  residing  here,  for  a  debt 
due  to  himself  and  partners,  also  British 
subjects,  but  resident  and  carrying  on  trade 
in  an  enemy's  country,  is  bad.  McOonnell 
V.  Hector,  Z  B.  (&  P.  113  ;  and  see  DeMet- 
tow  V.  DeMillo,  12  East.  234 ;  2  Camp.  420 ; 
Kensington  v.  Inglis,  8  East.  275.     (Eng.) 

5.  Even  though  he  is  naturalized  in  a 
neutral  state.  O'Mealey  v.  Wilson,  1  Camp. 
482.    (Eng.) 

6.  The  residence  of  a  British  subject  in 
an  enemy's  country  for  the  purpose  of  trade, 
licensed  by  the  government  of  his  country, 
is  not  a  disability  to  take  out  a  commission. 
Ex  parte  Baglehole,  18  Ves.  525;  1  Base, 
271.  (Eng.) 

7.  The  debt  of  such  person  would  be 
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good  to  support  the  commission,  if  the  resi- 
dence is  not  shown  to  be  an  adhering  to  the 
enemy.  Roberts  v.  Hardy,  3  M.  (&  S.  533  ; 
2  Bose,  157.     (Eng.) 

8.  Compositio»  deeds,  creditors 
who  have  signed.  If  a  trader  commits 
an  act  of  bankruptcy  by  assigning  all  his 
stock  in  trade  to  A.,  who  is  a  party  to  the 
deed  of  assignment,  A.  cannot  be  a  petition- 
ing creditor  grounded  on  that  act  of  bank- 
ruptcy. Jackson  V.'  Irvin,  2  Camp.  49. 
(Eng.) 

9.  Nor  a  creditor,  who,  without  execut- 
ing, has  assented  to  the  deed,  by  approving 
of  acts  done  under  it  by  the  trustees.  Back 
V.  Gooch,  4  Camp.  232 ;  Holt,  13 ;  S.  P. 
Hicks  V.  Burfitt,  4  Camp.  235  ;  and  see 
Tappenden  v.  Burgess,  iJEast.  230  5  1  Smith, 
33.    (Eng.) 

1 0.  Where  a  creditor,  being  ignorant  that 
an  act  of  bankruptcy  had  been  committed 
by  his  debtor,  executed  a  composition  deed 
for  the  amount  of  his  debt,  and  received  a 
dividend  under  it.  Held,  that  he  might  still 
become  a  petitioning  creditor  in  respect  of 
the  original  debt.  Doe  d.  Pitcher  v.  Ander- 
son, b  M.<&  S.  161;  1  Static.  262.      (Eng.) 

1 1 .  A  person  who  has  agreed  to  come  in 
under  a  trust  deed  may,  nevertheless,  issue 
a  flat  on  discovering  that  the  deed  gave  an 
unfair  preference  to  a  particular  creditor. 
Ex  parte  Hallowell,  3  Mont.  &  Ayr.  538. 
(Eng.) 

12.  It  is  not  because  the  name  of  a  cred- 
itor is  inserted  as  one  of  the  trustees  in  a 
trust  deed  that  the  firm  of  which  he  is  a 
partner  cannot  sue  out  a  flat  as  petitioning 
creditor,  if  the  deed  was  not  executed  by 
himself  or  any  member  of  the  flrra.  In  re 
Wood,  3  Beao.  514.    (Eng.) 

13.  If,  by  a  composition  deed,  an  insol- 
vent assigns  to  four  trustees  all  his  goods, 
for  the  benefit  of  his  creditors,  provided  the 
-trustees  and  the  creditors  on  or  before  a 
given  day  prove  their  debts,  if  required,  and 
execute  the  deed,  and  there  is  a  covenant  by 
the  trustees  and  creditors  that  they  will  not 
arrest,  implead,  or  prosecute  the  debtor,  or 
any  of  his  goods,  chattels,  lands  or  tene- 
ments, on  account  of  their  debts,  and  on 


such  suing  or  prosecution  the  deed  shall  be 
a  discharge ;  and  the  deed  ia  executed  by 
two  only  of  the  trustees;  the  debt  of  a 
trustee  who  had  executed  it  is  extinguished 
and  he  cannot  sue  out  a  commission  on  it. 
Small  «.  Manvord,  9  B.  (&  C.  300;  iM.d^ 
B.  181.     (Eng.) 

14.  L.  being  in  embarrassed  circum- 
stances, it  was  agreed,  at  a  meeting  of  his 
creditors,  to  accept  a  composition  of  12s.  in 
the  pound,  10s.  to  be  secured  by  bills  of  ex- 
change accepted  by  B.,  and  the  remaining 
2s.  to  be  secured  by  L.'s  promissory  note. 
L.  agreed  to  give  B.  a  counter  security  by 
assignment  of  his  property  and  eifects.  On 
the  10th  October,  1854,  a  composition  deed 
was  accordingly  made  between  L.  of  the 
first  part,  B.  of  the  second  part,  and  the 
creditors  of  L.  who  should  sign  within  a  cer- 
tain time,  of  the  third  part,  subject  to  a 
condition  for  rendering  it  void,  unless  it 
should  be  executed  by  six-sevenths  of  the 
creditors,  with  a  covenant  not  to  sue  L.  un- 
til default  should  have  been  made  in  pay- 
ment of  the  bills  of  exchange  and  note,  or 
any  of  them.  The  bill  for  payment  of  the 
first  instalment  having  been  dishonored,W., 
one  of  the  creditors,  sued  L.  for  the  original 
debt,  and  B.  on  the  dishonored  bill,  L.  with- 
drew his  plea,  and  let  W.  havejudgment  for 
the  amount  of  his  claim,  less  the  first  in- 
stalment, which  B.  paid.  By  deed  of  the  3d 
of  March,  1855,  L.  assigned  the  whole  of 
his  stock  and  property  to  B.,  as  security  for 
the  sums  which  he  had  paid,  or  might  pay, 
to  the  creditors  of  L.  in  respect  of  the  com- 
position bills.  In  trover  by  L.  against  his 
assignees.  Held,  that  there  was  a  good  peti- 
tioning creditor's  debt;  for,  first,  though 
the  composition  deed  was  not  void  by  reason 
of  any  concealment  from  the  creditors  of  the 
fact  that  the  whole  of  L.'s  property  was  to 
be  assigned  to  B.,  and  therefore  the  debt 
was  suspended,  it  remained,  and,  upon  de- 
fault in  payment  of  the  instalment,  the  right 
of  suing  for  it  revived ;  and  secondly,  the 
judgment  obtained  by  W.  was  conclusive, 
and  was  an  acknowledgment  by  L.  that  he 
still  owed  the  debt.  Leake  v.  Young,  5  JSl. 
(&  Bl.  955;  2  Jur.,  N.  S.  516;  25  L.  J.,  Q. 
£.266.    (Eng.) 
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ALLOWANCE  OF  COUNSEL 
FEE. 

1 .  When  extravagant.  Where  coun- 
sel for  petitioning  creditors  obtains  an  adju- 
dication and  performs  other  services  incident 
to  the  bankruptcy  proceedings,  but  it  does 
not  appear  that  he  has  in  any  way  recovered 
property  fraudulently  conveyed  or  possessed 
of  by  creditors,  and  the  assets  of  the  estate 
amount  to  about  the  sum  of  fifteen  thousand 
dollars.  An  allowance  of  one  thousand  dollars 
made  to  the  counsel  for  petitioning  creditors 
by  the  register  before  whom  the  proceedings 
are  pending,  is  too  extravagant,  and  will  not 
be  confirmed  unless  assented  to  by  the  as- 
signee, the  bankrupt  and  all  the  creditors 
who  have  proved  their  debts.  In  re  Sanger 
&  Scott,  iS.  D.  N.  r.)  5  N.  B.  B. 

2.  To  counsel  for  assignee.  Where 
the  register  is  called  on  by  the  assignee  in 
bankruptcy  to  certify  as  to  what  sum  he 
deems  right  to  be  paid  to  the  counsel  for  the 
assigaees,  and  he  signifies  three  hundred 
and  fifty  dollars  as  the  utmost  limit  he 
should  be  allowed  for  such  services,  but 
prefers  to  certify  the  question  to  the  judge, 
because  counsel  feels  aggrieved  at  the  inade- 
quateness  of  the  allowance,  the  ruling  of  the 
court  sustains  the  decision  of  the  register 
and  pronounces  the  sum  sufiBoient  under  the 
circumstances.  In  re  TFarshing  &  Warsh- 
ing,  (-S.  D.  N.  r.,)  5  JV.  B.  B.  350. 


rent  or  immediate  possession  of  his  premises. 
Application  for  payment  of  rent  by  the 
marshal  denied.  In  re  McGrath  &  Hunt, 
iS.  D.  N.  r.)  5  N.  B.  B.  254;  in  re  Le- 
land,  (&  B.  N.  Y.)  5  N.  B.  B.  222. 


ALLOWANCE  OF  RENT  FOR 
PREMISES  OCCUPIED  BY 
MARSHAL. 

1 .  Upon  the  application  of  a  landlord  for 
an  allowance  of  rent  for  the  time  during 
which  his  premises  were  occupied  by  the 
goods  which  were  in  the  hands  of  the  mar- 
shal, the  court  held  that  the  landlord  ought 
to  have  applied  to  it  for  possession  of  the 
premises  immediately  after  the  marshal  took 
possession  of  them,  and  that  it  would  have 
ordered  a  removal  of  the  goods  and  furniture 
therefrom,  and  the  premises  vacated  by  the 
marshal.  If  the  landlord  had  an  opportunity 
to  rent  the  premises  during  the  time  they 
were  occupied  by  the  marshal,  he  should 
have  so  represented  to  the  court  and  he 
would  then  have  received  an  allowance  for 


AMENDMENTS. 

1 .  Although  the  court  has  in  furtherance 
of  justice  the  discretion  at  any  stage  of 
proceedings  to  permit  amendments  to  be 
made  to  pleadings,  it  is  a  discretion  prop- 
erly limited  to  the  same  cause  of  action, 
and  it  should  not  permit  under  forms  of 
"  amendments,"  new  causes  of  action  to  be 
introduced.  Such  course  would  be  per- 
mitting not  "  an  amendment  but  a  substitu- 
tion." Amendments  in  legal  proceedings 
always  presupposes  something  to  amend — 
something  in  the  record  concerning  that  dis- 
tinct substantive  matter — not  an  entirely 
new  cause  of  action  to  be  substituted  for 
the  original  one.  Substitution  is  not  an 
amendment.  The  defendant  may  assent  to 
the  incorporation  of  new  causes  or  acts  of 
bankruptcy  into  the  original  petition.  If  con- 
sent is  withheld  leave  should  be  refused.  In 
re  Leonard,  4  N.  B.  B.  182. 

2.  The  bankrupt  may  amend  his  schedules 
where  they  do  not  contain  the  separate  items 
of  his  personal  estate.  In  re  Hill,  iV".  B.  B. 
Sup.  iv. 

3.  Leave  will  be  granted  to  amend  a  pe- 
titioner's schedule  if  he  has  not  made  wilful 
errors  with  the  intention  of  deceiving  his 
creditors.  In  re  Connell,- Jr.,  (S.  B.  N.  T.) 

3  N.  B.  B.  113. 

4.  A  creditor's  deposition  in  proof  of  his 
claim  may  be  amended  by  permission  of  the 
register,  subject  to  the  provision  of  section 

4  of  the  U.  S.  Bankrupt  Act  of  1867.    In  re 
Estate  of  Elder  (Nevada),  3  N.  B.B.  165. 

5.  The  solicitor  of  a  bankrupt  moved  that 
the  assignee  be  ordered  to  amend  his  return 
in  regard  to  some  accounts  which  he  re- 
turned as  uncollected,  without  showing 
wherein  such  amendment  was  proper  or  ne- 
cessary, or  what  interest  of  the  bankrupt 
would  be  affected.  The  court  decided  that 
the  assignee  was  not  required  to  make  the 
amendment.  In  re  Kingon,  QS.  B.  N.  ¥■) 
3  N.  B.  B.  113. 

6.  An  amendment  to  the  deposition  of  a 
witness  to  acts  of  bankruptcy  in  an  invol- 
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untary  proceeding  cannot  be  allowed,  as  the 
deposition  is  the  proof  upon  which  the  order 
to  show  cause  issues  and  without  which  the 
whole  proceeding  is  defective.  May  «.  Har- 
per &  Atherton,  (£/■.  S.  C.  C,  W.  B.  Pa.}  4 
N.  B.  B.  156. 

7.  It  belongs  to  courts  of  justice  to  per- 
mit amendments  of  proceedings  before  them 
when  they  have  obtained  jurisdiction  of  the 
person  and  of  the  subject  matter,  as  the  ex- 
ercise of  the  power  may  often  be  indispensa- 
ble to  the  complete  attainment  of  justice. 
Hardy,  Blake  &  Co.  v.  Binninger  &  Co.,  {IT. 
S.  C.  C,  S.  D.  N.  r.)  4  N.  B.  B.  77. 

8.  Where  the  affidavit  to  a  petition  in  in- 
voluntary bankruptcy  has  not  been  sworn  to 
by  the  petitioner,  the  defect  is  incurable,  as 
the  petition  in  this  case  is  not  in  propria 
forma,  such  as  can  be  amended.  Moore  & 
Brother  v.  Harley,  (^Md.')  4  N.  B.  B.  71. 

9.  The  register  may  permit  uncontested 
amendments  to  the  bankrupt's  schedules  of 
property  and  liabilities,  and  the  original 
amendments  so  allowed  must  be  filed  with 
the  clerk.  In  re  Morford,  N.  B.  B.  Sup. 
xlvi. 

10.  The  approval  by  Congress  of  the  new 
constitution  of  North  Carolina  does  not 
operate  as  an  amendment  of  the  U.  S.  bank- 
rupt law  of  1867,  with  respect  to  additional 
exemptions  therein  provided  for.  In  re  Mc- 
Lean, iN.  C.)  2  N.  B.  B.  173. 

1 1 .  A  petition,  and  the  affidavits  in  sup- 
port of  it,  were  filed  under  an  incorrect  title. 
The  petition  was  amended.  The  afldavits 
were  ordered  to  be  taken  oif  the  file,  amended 
as  to  the  title  and  then  resworn.  Ex  parte 
Burton,  3  Dea.  &  S.  578;  13  Jur.  297,420; 
18  i.  J".,  Bawfc.  17.  (Eng.) 

12.  An  affidavit  inadvertently  filed  with- 
out signature  will  be  allowed  to  be  taken  off 
the  file  for  the  purpose  of  being  signed  and 
resworn,  upon  an  undertaking  by  the  ap- 
plicant's solicitor  that  it  shall  be  refiled  in 
the  |same  state  in  all  other  respects.  Ex 
parte  Norton,  11  Jur.,  Bank.  699.     (Bng.) 


AMENDMENTS   AND   OMIS- 
SIONS. 

1 .  Whenever  a  debtor  shall  omit  to  state, 
in  the  schedules  annexed  to  his  petition,  any 
of  the  facts  required  to  be  stated  concerning 
his  debts  or  his  property,  he  shall  state,  either 


in  its  appropriate  place  in  the  schedules,  or 
in  a  separate  affidavit  to  be  filed  with  the  pe- 
tition, the  reason  for  the  omission,  with  such 
particularity  as  will  enable  the  court  to  de- 
termine whether  to  omit  the  schedules  as 
sufficient,  or  to  require  the  debtor  to  make 
further  efforts  to  complete  the  same  accord- 
ing to  the  requirements  of  the  law ;  and  in 
making  any  application  for  amendment  to 
the  schedules  the  debtor  shall  state  under 
oath  the  substance  of  the  matters  proposed 
to  be  included  in  the  amendment,  and  the 
reasons  why  the  same  had  not  been  incorpo- 
rated in  his  schedules  as  originally  filed,  or 
as  previously  amended.  In  like  manner  he 
may  correct  any  statement  made  during  the 
course  of  his  examination.  General  Order 
No.  33,  U.  S.  8.  C— In  Bankruptcy. 

2.   Amendment  to  33d  section 
applies  to  both  voluntary  and  in- 
voluntary bankruptcy.    An  involun- 
tary bankrupt  who  has  complied  with  all 
the  provisions  of  the  bankrupt  act  can  apply 
for  and  receive  a  discharge  the  same  as  a 
voluntary  bankrupt.     The  thirty-third  sec- 
tion of  the  bankrupt  act,  as  amended  July 
27,  1868,  and  July  14, 1870,  is  applicable  to 
proceedings  in  involuntary  bankruptcy.     An 
insolvent,  although  having  assets,  and  those 
assets  having  been  duly  surrendered  to  the 
assignee,  but  not  amounting  to  the  required 
fifty  per  cent  of  the  claims  proven  against 
his  estate  is  not  entitled  to  a  certificate  of 
conformity,  unless  the  bankrupt  before,  on, 
or  at  the  time  of  hearing  of  the  application 
for  discharge,  tender  or  file   the  assent  in 
writing  of  a  majority  in  number  and  value 
of  his  creditors  to  whom  he  shall  have  be- 
come liable  as  principal  debtor,  and  who 
shall  have  proved  their  claims  as  required 
by  section  thirty-three  of  the  bankrupt  act  as 
amended..    In  case  an  involuntary  bankrupt 
does  not  tender  or  file  the  assent  of  his  credit- 
ors or  show  payment  of  his  debts  by  the  re- 
turn of  the  assignee,  or  that  his  property  and 
effects  equal  or  will  pay  fifty  per  cent,  so  as 
to  comply  with  the  requirements  of  section 
thirty-three  of  the  bankrupt  act  as  amended, 
the    certificate    of    conformity   cannot    be 
granted.   In  re  Bunster,  5  N.  B.  B.  82. 

3.  May  be  made  previous  to  dis- 
charge. The  court  has  authority  to  allow 
amendments  to  be  made  at  any  time  previous 
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to  the  discharge  of  the  bankrupt.     General 
Order,  No.  2. 

4.  For  omissions.  The  register  has  no 
jurisdiction  in  the  premises.  He  is  limited 
to  granting  amendments  for  omissions  in 
the  schedules)  and  leave  to  amend  in  uncon- 
tested cases.  General  Orders,  4,  5,  7  and 
33 ;  1  Benedicts  B.  €.  B.  265 ;  In  re  Heller, 
5  N.  B.  B. 

5.  Of  schedules.  A  bankrupt  shall  be 
at  liberty  from  time  to  time  upon  oath  to 
amend  and  cancel  his  schedules  of  creditors 
and  property  so  that  the  same  shall  conform 
to  the  facts.  U.  S.  Bankrript  Act,  see.  26 ; 
in  re  Jones,  2  iV.  B.  B.  20 ;  in  re  Ome,  JV. 
B.  B.  Sup.  xviii ;  in  re  Perry,  1  N.  B.  B.2; 
in  re  Preston,  8  JV.  B.  B.  27 ;  in  re  Heller, 
5  N.  B.  B.  46. 

6.  Pleadings  in  actions  by  and 
against  assignees.  In  an  action  by  as- 
signees of  a  bankrupt,  the  proceedings  were 
allowed  to  be  amended  by  making  the  offi- 
cial assignee  a  plaintiff  with  the,  other  as- 
signees. Baker  «.  Neaver,  1  D.  P.  C616; 
IC.d^M.  112;  3  Tyr.  233.  (Eng.) 

7.  To  petitions.  All  petitions,  and  the 
schedules  filed  therewith,  shall  be  printed, 
or  written  out  plainly,  and  without  abbre- 
viation or  interlineation,  except  where  such 
abbreviation  or  interlineation  may  be  for  the 
purpose  of  reference;  and  whenever  any 
amendments  are  allowed,  they  shall  be  writ- 
ten and  signed  by  the  petitioner  upon  a  sep- 
arate paper,  in  the  same  manner  as  the  origi- 
nal schedules  were  signed  and  verified ;  and 
if  the  amendements  are  made  to  different 
schedules,  the  amendments  to  each  schedule 
shall  be  made  separately,  with  proper  refer- 
ence to  the  schedule  proposed  to  be  amended, 
and  each  amendment  shall  be  verified  by  the 
oath  of  the  petitioner  in  the  same  manner  as 
the  original  schedules.  General  Order  No. 
14,  U.  S.  S.  C.—In  Bankruptcy. 

8.  To  schedules.  Where  the  names  of 
creditors  whose  debts  were  contracted  sub- 
sequent to  the  commencement  of  the  bank- 
ruptcy proceedings  were  included  in  the 
amended  schedules,  it  was  held  that  their 
names  should  be  stricken  out  In  re  Heller, 
5  N.  B,  B. 


9.  The  better  practice  is  to  issue  an  order 
requiring  the  petitioner  to  show  cause  why 
the  amendments  as  asked  for  should  not  be 
allowed,  specifying  particularly  the  points  in 
which  the  schedules  are  defective.  The 
creditors  will  then  have  a  right  to  oppose 
the  application  and  appeal  from  the  decision 
at  chambers  (before  the  register)  to  the  spe- 
cial term  (before  the  judge)  if  dissatisfied 
with  the  decision  of  the  register.  Bule  8 ; 
in  re  Hill,  N.  B.  B.  Sup.  iv ;  s.  c.  1  Bt.  321 ; 
Bule  5;inre Ome,  N.  B.  B.  Sup.  xviii ;  s. c. 
1  Bt.  420 ;  in  re  Jones,  2  N.  B.  B.  20 :  Bule 
7 ;  Section  4;  Bule  11 ;  imre  Levy  et  al.  N. 
B.  B.  Sup.  xxx;  s.  c.  1  Bt.  496 ;  in  re  Pat- 
terson, JV.  B.  B.  Sup.  xxii ;  s.c.  1  Bt.  448 ; 
in  re  Morford,  N.  B.  B.  Sup.  xlvi ;  s.  c.  1 
Bt.  264;  Bule  33 ;  BuU  7 ;  in  re  Watts,  2 
JV.  B.  B.  145 ;  s.  c.  2  L.  T.  B.  74 ;  in  re 
Watts,  2-JV.  B.  B.  145  ;  s.  c.  2  L.  T.  B.  74; 
Bule  14;  Bule  32 ;  Section  4 ;  Bule  6 ;  Bene- 
dict's D.  C.  B.  264 ;  in  re  Heller,  5  JV.  B.  B. 

1 0.  A  motion  to  amend  is  properly  made. 
General  Order,  5 ;  in  re  Morford,  N.  B.  B. 
■Sup.  xlvi ;  in  re  Perry,  1  JV.  B.  B.  2 ;  in  re 
Little,  1  JV.  B.  B.  74;  in  re  Watts,  2  JV.  B. 
B.  145 ;  in  re  Heller,  5  JV.  B.  B.  46. 


AMERICAN  AG-ENTS. 

1.  Acceptance  by,  of  foreign  bills 
of  exchange  made  payable  in  Eu- 
rope. Where  drafts  made  and  dated  at 
Neuremberg,  Bavaria,  drawn  or  purporting 
to  be  drawn  on  a  house  at  Leipzic,  accepted 
by  authorized  agents  in  the  United  States, 
by  merely  writing  the  word  "  accepted," 
with  date  and  drawee's  name  across  the  face 
of  the  draft,  aie  over  due,  and  payment 
thereof  is  suspended  for  a  period  of  fourteen 
days,  the  drawee  having  a  place  of  business 
in  the  United  States  within  the  southern  dis- 
trict of  New  York,  at  which  the  acceptances 
were  executed,  will  be  ordered  to  show  cause 
why  he  shall  not  be  adjudicated  a  bankrupt 
upon  the  petition  of  the  maker  or  owner  of 
the  draft.  And  such  order  will  issue  upon 
a  petition  alleging  as  the  only  act  of  bank- 
ruptcy such  suspension.  Geyer  v.  Bom- 
hard  &  Beyrick,  (jS.  B.  JV.  Z.)  unre- 
ported. 


AMOUNT  DUE— ANNULLING  ADJUDICATION. 
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AMOUNT  DUE. 

1.  Suits  may  be  permitted  to  proceed  to 
judgment  for  the  purpose  of  ascertaining 
the  amount  due.  In,  re  Bichardsouj  et  al.  2 
N.  B.  B.  74. 

2.  Amount  due  on  a  mortgage  in  excess 
of  the  amount  realized  on  a  mortgage  sale 
may  be  proved,  but  the  mortgage  creditor 
must  share  thereon  with  the  other  creditors 
of  the  bankrupt  who  have  proved  their  debts. 
In  re  Snedaker,  4  N.  B.  R.  43. 

3.  The  amount  due  one  of  several  cred- 
itors who  has  filed  a  petition  in  bankruptcy 
cannot  be  paid  into  court  and  thereby  defeat 
the  petition.  In  re  G.  &  A.  Williams  (Mass.) 
3  N.  B.  B.  74. 

4.  The  amount  due  must  be  ascertained 
where  there  has  been  an  open  account  be- 
tween a  creditor  and  his  debtor  before  proof 
can  be  made  by  the  creditor  against  the 
debtor's  estate  in  bankruptcy.  In  re  Jones, 
2  N.  B.  B.  20. 

5.  Where  a  creditor  received  a  mortgage 
and  other  securities  from  his  debtor,  and 
had  realized  upon  some  of  the  securities,  he 
was  restrained  from  selling  under  his  mort- 
gage until  the  assignee  could  ascertain  the 
amount  due.  Foster  et  al.  v.  Ames,  (JJ.  S. 
C.  a.  Mass.')  2  N.  B.  B.  147. 

6.  Where  the  amount  due  to  a  creditor  is 
in  dispute  in  a  state  court,  the  court  of  bank- 
ruptcy may  allow  the  suit  to  proceed  for  the 
purpose  of  ascertaining  the  amount  due.  In 
re  Bundle  et  al.  (S.  D.  N.  r.)  2  N.  B.  B. 
49. 


AMOUNT  OF  CLAIM. 

1.  May  ascertain  by  judgment. 
If  the  amount  due  the  creditor  is  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy, 
may  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  which  amount 
may  be  proved  in  bankruptcy,  but  execution 
shall  be  stayed  as  aforesaid.  Section  21,  U. 
S.  Bankrwpt  Act,  1867. 


AMOUNT  OF  DEBTS. 

1 .  Before  the  English  bankruptcy 

act  of  1869.  When  a  debtor  petitions  for 

adjudication  in  the  county  court,  it  is  not 

necessary  that  he  should  wait  till  he  has  as- 

Gaz.  7 


certained  with  absolute  certainty  the  amount 
of  his  debts ;  it  is  sufficient  if  be  makes  a 
hona  fide  estimate  of  their  probable  amount. 
And  if  the  debts  should  turn  out  to  exceed 
300?.  the  bankruptcy  will  not  be  annulled  if 
he  took  reasonable  pains  to  ascertain  their 
true  amount.  Ex  parte  Rose,  4  L.  B.,  Ch. 
048;  20  L.  T.,  N.  S.  688.  (Eng.) 


ANSWER. 

1.  Setting  up  discharge.  An  answer 
to  an  action  upon  a  proinissory  note  which 
alleges  that  the  defendant  received  his  dis- 
charge in  insolvency  from  all  debts  due  from 
him  and  refers  to  an  annexed  copy  of  the 
discharge,  is  not  bad  on  demurrer,  although 
the  discharge  does  not  include  all  classes  of 
debts  due  from  him.  Whitney  v.  Rhoades, 
Zd  Allen,  (_Mass.)  471. 

2.  To  action  upon  an  account 
must  state  same  was  previously 
sold.  In  an  action  brought  in  the  name  of 
the  assignee  of  an  insolvent  debtor  upon  an 
account,  the  defendant,  in  order  to  avail 
himself  of  the  defence  that  prior  to  the  com- 
mencement of  the  action  the  account  had 
been  sold  by  the  assignee,  must  set  it  out  in 
the  answer.  Oushman  v.  Davis,  3d  Allen, 
(^Mass.)  99. 


ANNULLING-  ADJUDICATION. 

1 .  When  the  commissioner  made  an  order 
annulling  the  adjudication,  and  dismissing 
the  petition,  from  which  order  the  assignees 
appealed.  Held,  that  whatever  right  the 
creditor  might  have  had  to  set  aside  the  ad- 
judication, if  she  had  proceeded  with  more 
diligence,  she  had  by  her  course  of  conduct 
debarred  herself  from  any  such  right.  Eie 
parte  Sampson,  1  L.  B.,  Ch.  476.  (Eng.) 

2.  The  mere  want  of  assets  was  not  a 
sufficient  ground  for  annulling  an  adjudica- 
tion made  upon  the  petition  of  the  bankrupt. 
Ex  parte  Bnsby,  12  Jur.,  N.  S.  579  ;  35  L. 
J.,  Bank.  23  ;  14  W.  B.  849  ;  14  L.  T.,  N. 
8.  692.  (Eng.) 

3.  A  creditor's  assignee  applied  for  an 
order  to  annul  an  adjudication  made  on  the 
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bankrupt's  own  application,  in  order  that  an 
adjudication  by  a  creditor  might  be  obtained 
for  the  purpose  of  impeaching  certain  mort- 
gages, comprising  the  whole  of  the  assets  as 
being  fraudulent  preferences  or  acts  of  bank- 
ruptcy. The  assignee  had  been  aware  of  the 
existence  of  the  mortgages  and  that  they 
exceeded  the  value  of  the  property  com- 
prised in  them,  for  nearly  three  months  be- 
fore he  expressed  any  intention  of  impeach- 
ing them,  and  for  more  than  four  months  be- 
fore he  made  his  application.  Held,  that  the 
delay  was  fatal  to  the  application,  inasmuch 
as  there  had  been  enough  to  put  the  assignee 
on  inquiry  whether  the  mortgages  did  not 
comprise  the  whole  assets,  and'  he  might  at 
any  time  have  had  the  bankrupt  examined 
as  to  the  state  of  his  property.  Ex  parte 
Davis,  2  L.R.,  Ch.  363;  15  W.  B.  599. 
(Eng.) 

4.  Discussion  of  the  circumstances  re- 
quisite to  justify  the  annulling  of  an  adjudi- 
cation on  equitable  grounds.  Ex  parte 
Upflll,  1  L.  B.,  Ch.  439.  (Eng.) 


ANNULLING-   BANKRUPTCY. 

1 .  Before  the  English  bankruptcy 
act  of  1869.  When  a  debtor  petitions  for 
adjudication  in  the  county  court  it  is  not  ne- 
cessary that  he  should  wait  till  he  has  ascer- 
tained with  absolute  certainty  the  amount  of 
his  debts ;  it  is  sufficient  if  he  makes  a  hona 
fide  estimate  of  their  probable  amount.  And 
if  the  debts  should  turn  out  to  exceed  300Z. 
the  bankruptcy  will  not  be  annulled  if  he  took 
reasonable  pains  to  ascertain  their  true 
amount.  Ex  parte  Bose,  4  L.  B.,  Ch.  648 ; 
20  L.  T.,  N.  S.  688;   W.  B.  938.  (Eng.) 

2.  Where  the  House  of  Lords  held  that 
a  bankruptcy  ought  to  be  annulled,  and  re- 
mitted the  matter  to  the  bankruptcy  court, 
the  court,  upon  motion,  ordered  that  the 
order  of  the  House  of  Lords  be  made  an 
order  of  the  court  in  bankruptcy,  that  the 
bankruptcy  be  annulled,  and  that  the  proper 
advertisements  be  inserted  in  the  London 
Gazette.  Ex  parte  Harding,  14  W.  JR.,  Bank. 
825.  (Eng.) 


was  entered  in  due  form  for  the  issue  of  a 
certificate  of  discharge  to  an  insolvent  debtor, 
the  judge  cannot  pass  an  order  annulling 
such  discharge,  without  notice  to  the  parties 
interested,  if  the  decree  was  actually  made 
and  truly  recorded,  or  without  formal  amend- 
ment of  such  record  if  it  is  erroneous.  Marsh 
V.  McKenzie,  99  Mass.  B.  64. 


ANNUX-LING-  DISCHARG-E. 

1 .  Must  be  with  notice.  If  the  record 
of  a  court  of  insolvency  shows  that  a  decree 


ANNUXTY-. 

1 .  An  annuity  deed  provided,  that  if  an 
annuitant  refused,  neglected,  failed  or  be- 
came incapable  of  performing  the  stipula- 
tions contained  in  it,  the  annuity  was  to 
cease ;  that  the  annuitant  should  use  his  best 
endeavors  to  preserve,  extend  and  promote 
the  success  of  a  certain  business,  and  not 
impede  its  success  by  any  act,  neglect,  omis- 
sion or  default ;  that  he  should  perform  such 
services  and  duties  as  certain  persons  should 
reasonably  require ;  that  he  should  not  carry 
on  a  certain  business  during  a  certain  time 
and  within  a  certain  area ;  and  that  all  dis- 
putes should  be  referred  to  arbitration.  Held, 
that  such  annuity  was  not  capable  of  valua- 
tion under  12  &  13  Vict.  c.  106,  s.  175,  and 
therefore  not  barred  by  a  deed  of  assignment 
made  by  the  grantor  for  the  benefit  of  his 
creditors.  Brett  v.  Jackson,  38  L.  J.,  C.  P. 
139 ;  4  L.  B.,  C.  P.  259 ;  17  N.  B.  532 ;  19 
L.  T.,  N.  S.  790.  (Eng.) 

2.  12  &  13  Vict.  c.  106,  s.  178,  contem- 
plated one  single  liability  arising  upon  one 
contingency,  and  that  cannot  apply  to  the 
liability  to  make  periodical  payments,  nor  is 
there  any  provision  in  the  statute  which  gives 
such  a  liability  the  character  of  an  annuity. 
Mitcalfe  v.  Hanson,  1  i.  22.,  H.  L.  Cos.  242 ; 
35  L.  J.,  Q.  B.  225.  (Eng.) 

3.  By  a  deed  of  separation  a  husband 
covenanted  to  pay  an  annuity  to  his  wife  by 
quarterly  instalments,  the  annuity  to  cease 
in  the  event  of  future  cohabitation,  by  mu- 
tual consent.  Held,  not  an  annuity  provable 
under  12  &  13  Vict.  c.  106,  s.  175,  nor  a  lia- 
bility to  pay  money  under  24  &  25  Vict.  c. 
134,  s.  154.  Mudge  v.  Kowan,  ZL.B.,  Exeh. 
85;  37  L.  J.,  Exeh.  79;  16  W.  B.  403;  17 
L.  T.,  N.  S.  576.  (Eng.) 

4.  Mode  of  valuation.  In  valuing  an 
annuity  the  altered  state  of  health  of  the 
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annuitant  cannot  be  taken  into  consideration. 
Ex  parte  Fisher,  2G.<ltJ.  102.  (Eng.) 

5.  Where  the  consideration  is  not  money, 
but  property,  the  price  paid  by  the  grantee 
for  that  property  is  not  the  criterion  of  value, 
provided  such  value  is  altered  by  accidental 
circumstances,  whether  general  or  local,  or 
by  improvements  of  the  property.  Ih. 

6.  The  state  of  the  money  market  is  not  a 
circumstance  which  can  effect  the  rule.  Ex 
pm-te  Webb,  ICr.&J.I'i.  (Eng.) 

7.  If  an  annuity  is  granted  in  considera- 
tion of  the  relinquishment  of  a  business,  the 
creditor  is  entitled  to  prove  for  the  market 
value,  without  reference  to  the  original  con- 
sideration given,  or  the  lapse  of  time  since 
the  grant.  Ex  parte  Saxe,  1  Mont.  <^  Bligh, 
134;  iB.&C.  172.  (Eng.) 

8.  An  annuity  given  for  a  term  of  years, 
the  consideration  for  which  was  the  good 
will  of  a  business,  may  be  valued.  Ex  parte 
Scholes,  1  Uowt.  D.  ^  D.  384;  4  Jur.  1189. 
(Eng.) 

9.  Sale  of  security  for.  The  commis- 
sioners are  not  authorized  to  order  a  sale  of 
an  estate  on  which  an  annuity  is  charged, 
for  payment  of  the  value  of  the  annuity.  In 
re  Delves,  1  Ifont.  492;  see  ex  parte  Slack, 
IG.&J.  346.  (Eng.) 

1 0.  An  annuity  creditor  who  has  a  policy 
of  insurance,  cannot  prove  without  a  sale  of 
the  policy.  Ex  parte  Tiemey,  1  Mont.  78. 
(Eng.) 

1 1 .  Where  the  grantor  of  an  annuity  se- 
cured by  real  property  becomes  a  bankrupt, 
and  arrears  of  the  annuity  become  due  after 
the  bankruptcy,  the  real  security  will,  on  the 
petition  of  the  grantee,  be  ordered  to  be 
sold,  and  the  produce  applied  in  satisfaction 
of  so  much  of  the  arrears  and  value  of  the 
annuity,  as  the  same  would  extend  to  satisfy, 
and  the  grantor  be  allowed  to  prove  the  resi- 
due under  the  commission.  Ex  parte  Key, 
1  Madd:/^&. 

12.  Sureties.  The  instalments  of  an 
annuity,  for  the  payment  of  which  a  bank- 
rupt is  surety  only,  and  .which.  h;e  covenants 
to  pay  in  case  of  the  default  of  the  grantor, 
are  not,  when  they  become  due  after  his 
bankruptcy,  provable  under  a  fiat,  against 
the  surety.  Thompson  v.  Thompson, -2  .Biii^;.,; 
.2V".  C.  168 ;  2  Scott,  266 ;  1  Hodges,  225 ;  1 
Mont.  <&  Bligh,  219;  2  Beac.  S  Chit.  126. 
(Eng.) 


1 3.  When  it  appears  on  the  face  of  a  bond 
to  secure  an  annuity  that  one  of  the  joint 
and  several  obligors  is  in  fact  a  surety  only 
for  the  other,  he  is  to  be  looked  upon  as  a 
surety  and  not  as  a  principal  in  all  questions 
under  the  bankrupt  laws,  consequently  his 
bankruptcy  and  certificates  will  not  dis- 
charge him  from  liability  to  pay  arrears  of 
the  annuity  accruing  due  since  his  bank- 
ruptcy and  unpaid  by  the  principal.  White 
■e.  Oorbett,  1  El.  d  El.  692;  5  Jur.,  N.  S. 
407;  28  L.  J.,  Q.  B.  228,  Exch.  Ghanc.;  see 
24  &  25  Vict.  c.  134,  s.  151.     (Eng.) 

14.  An  annuity  deed  recited  that  A.  had 
agreed  to  grant  an  annuity,  and  that  B.  was 
to  join  as  surety.  It  contained  a  joint  cove- 
nant by  A.  and  B.  to  pay  the  annuity,  and 
also  a  proviso,  that  in  case  of  default  by  A., 
the  grantee  should  not  take  any  steps  against 
B.  till  he  had  given  him  twenty-one  days' 
notice  of  A.'s  default.  On  the  bankruptcy 
of  B.,  without  any  default  by  A.,  Held,  no 
proof  could  be  made  under  6  Geo.  4,  c.  16, 
s.  54.  Ex  parte  Marks,  3  Mont.  Sf  Ayr. 
521 ;  2  Jur.  398.     (Eng.) 

15.  Declaration  on  the  obligatory  part 
only,  upon  two  bonds,  dated  in  1828  and 
1829,  pleas,  first,  that  the  causes  of  action 
did  not  accrue  within  twenty  years;  and, 
secondly,  that  before  action,  the  defendants 
became  bankrupt,  and  that  the  cause  of  ac- 
tion accrued  before  such  bankruptcy.  Re- 
plication, joining  issue  on  the  first  plea,  and, 
to  the  second  plea,  that  the  causes  of  action 
did  accrue  within  twenty  years.  The  plain- 
tift'  then  set  out  the  bonds  and  the  condi- 
tions. The  first  bond  stated  that  M.  and 
the  defendant  bound  themselves,  and  each 
of  them,  to  the  plaintiff  in  300?.  The  con- 
dition, (after  reciting  that  M.  had  agreed 
with  the  plaintiff  for  the  sale  to  him  for 
150i!.  of  an  annuity  of  20Z.,  to  be  paid  to  the 
plaintiff,  during  the  joint  and  several  lives 
of  the  plaintiff  and  his  wife,  and  the  survi- 
vor ;  that  M.  had  requested  the  defendant  to 
join  in  and  execute  the  bond,  which  he  had 
agreed  to  do,  for  securing  the  regular  pay- 
ment of  the  annuity;  and  that  the  1502. had 
been  paid  to  M.)  was  for  payment  of  the  an- 
nuity by  M.  or  the  defendant,  by  equal  half- 
yearly  payments  during  the  joint  and  several 
lives  of  the  plaintiff  and  his  wife,  and  of  the 
survivor,  and  a  proportionate  part  in  case  of 
the  survivor  dying  between  the  days  of  pay- 
ment.   The   second   bond  and   conditions 
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■were  similarly  framed  for  the  payment  by 
and  to  the  same  parties,  of  an  annuity  of  101. 
The  plaintiif  then  suggested  that,  in  1851,  two 
and  a  half  years'  arrears  were  due  in  respect 
of  each  annuity,  and  were  still  unpaid.  At 
the  trial  it  appeared  that  the  defendant  had 
become  bankrupt  in  1836 ;  that  M.  had  paid 
the  annuities  half  yearly  down  to  1848,  but 
never  till  after  the  day  of  payment  fixed  by 
the  conditions,so  that  there  had  been  breaches 
of  the  conditions  twenty  years  before  ac- 
tion, and  before  the  bankruptcy ;  and  that 
the  arrears  suggested  by  the  plaintiff  were 
still  due.  The  plaintiff  had  not  attempted 
to  prove  as  an  annuity  creditor  under  the 
defendant's  bankruptcy.  Held,  that  a  new 
cause  of  action  arose  upon  each  successive 
breach  of  the  conditions;  that,  on  the  re- 
cord, as  it  stood,  the  plaintiff  was  entitled 
to  prove,  at  the  trial,  breaches  within  twenty 
years ;  and  that,  on  such  proof,  he  was  enti- 
tled to  a  verdict  upon  the  issue  of  the  statute 
of  limitations.  Arnott  v.  Holden,  18  Q.  B. 
593;  17  Jtw.  318 ;  22  L.  J.,  Q.  B.  14.  (Bng.) 

1 6.  Held,  also,  by  Lord  Campbell,  0.  J., 
and  Erlb,  J.,  dissentient.  WaiGHiMAsr, 
J.,  that  the  defendant's  liability  under  the 
bonds  and  conditions  was  that  of  a  surety 
only  ;  that  M.  was  the  principal  and  grantor 
of  the  annuity ;  that  the  plaintiff,  therefore, 
could  not  have  proved  under  the  defendant's 
bankruptcy,  in  respect  either  of  the  penal- 
ties, or  of  the  breaches  of  condition  com- 
mitted before  the  bankruptcy ;  and  that  con- 
sequently the  matter  pleaded  and  proved 
was  no  bar  to  the  action.    H). 

1 7.  Vesting  in  assignees.  An  annuity 
given  by  will  to  a  trader  and  payable  to  him 
on  his  own  receipt  alone,  and  to  cease  im- 
mediately upon  alienation,  does  not  pass  by 
the  assignment,  as  by  that  act  it  ceased. 
Dommett  v.  Bedford,  6  T.B.  684;  3  Ves.J. 
149.     (Eng.) 

1 8.  An  annuity,  given  for  the  personal 
support  of  an  individual,  not  to  be  liable  for 
his  debts,  and  to  be  paid  from  time  to  time 
into  his  own  hands  and  not  to  any  other 
person,  and  his  receipt  alone  to  be  sufficient 
discharge,  passes  on  his  bankruptcy  to  his 
assignees.  Graves  v.  Dolphin,  1  Sim.  66. 
(Eng.) 

19.  Where  a  testator  leaves  two  annuities 
of  201.  a  year  each  to  two  females,  and  upon 
one  of  the  devisees  marrying  during  his  life 


time,  the  testator,  by  a  codicil,  leaves  her 
an  annuity  for  her  sole  and  separate  use ; 
and  the  other  annuitant  marries  after  his 
death,  without  any  condition  attached  in  the 
will  to  her  annuity,  it  passes  to  and  vests  in 
the  assignees  of  her  husband  in  bankruptcy. 
Count  V.  "Ward,  7  Bing.  608.    (Bug.) 

20.  "What  are  provable.  On  a  loan 
transaction  between  a  debtor  and  a  creditor, 
it  was  arranged  that  the  creditor  should,  in 
addition  to  interest,  be  paid  an  annuity  so 
long  as  any  money  remained  owing  in  re- 
spect of  the  loan.  The  annuity  was  secured 
by  a  bond  in  a  penalty  and  by  mortgage. 
The  creditor  proved  against  the  estate  for 
the  money  due  on  the  loan,  and  afterwards 
tendered  a  proof  in  respect  of  the  annuity, 
or  for  the  penalty  mentioned  in  the  bond. 
Held,  that  the  annuity  was  merely  in  the 
nature  of  increased  interest,  and  was  not  a 
subject  of  proof.  Ex  parte  Eobinsoa,  31 L. 
J.,  Bank.  12;  10  W.  B.  360 ;  6  L.  T.,  N. 
S.  143.  (Eng.) 

2 1 .  B.  contracted  for  a  loan  of  7,000?.  at 
91.  per  cent  by  way  of  annuity,  and  by  the 
annuity  deed  covenanted  to  pay  annually 
924Z.,  which  was  the  amount  of  the  interest, 
together  with  the  premiums  on  the  assurances 
of  his  life  for  7,0001.  The  deed  also  con- 
tained a  covenant  by  B.  to  do  what  was  neces- 
sary to  enable  V.,  the  lender,  if  he  thought 
fit,  to  insure  B.'s  life,  and  a  proviso  that  any 
part,  not  less  than  one-seventh  part,  of  the 
annuity  might  be  redeemed  on  payment  of 
l,000i.  for  every  seventh  part  redeemed  ;  and 
that  on  redemption  of  the  whole,  V.  should 
assign  to  B.  any  policies  effected  by  V.  on 
B.'s  life.  B.  became  bankrupt.  BeM,  that 
V.  might  prove  for  the  full  value  of  the  an- 
nuity without  giving  up  the  policies  effected 
by  him.  ^a;^arte  Varnish,  1  Mont.  H.  S  JD. 
514 ;  5  Jur.  489.     (Eng.) 

22.  A.  and  B.,  for  a  valuable  consideration 
paid  to  them,  joined  with  C.  as  their  surety 
in  granting  an  annuity  to  D.,  and  the  three 
jointly,  and  any  two  of  them  separately, 
covenanted  that  the  three,  or  some  one  of 
them,  should  well  and  truly  pay  the  annuity. 
A  warrant  of  attorney  of  even  date  with  the 
deed  was  also  given  by  the  three  as  a  col- 
lateral security,  and  it  was  thereby  declared 
that  the  judgment  to  be  entered  upon  the 
warrant  of  attorney  should  be  considered 
as  further  security  to  D.    A.  and  B.  aftei^ 
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wards  became  bankrupt.  Held,  first,  that  D . 
might  prove  against  the  estate  of  A.  and  B. 
for  the  value  of  the  annuity ;  second,  that 
the  covenant  to  pay  the  annuity  was  not 
merged  in  the  judgment.  Ex  parte  Pennell, 
2  Mont.  D.  <&  D.  273  ;  5  Jur.  899.  (Eng.) 
23.  A  bankrupt,  previously  to  his  marriage, 
became  bound  to  trustees  in  the  penal  sum 
of  3,000i.,  conditioned  for  payment  to  them 
by  his  executors  of  an  annuity  of  150?.  in 
case  his  intended  wife  should  survive  him,  hi 
trust  for  her  use  and  benefit.  The  bankrupt 
and  his  wife  were  both  living.  Held,  that 
the  trustees  could  prove  for  the  value  of  the 
annuity,  under  6  Geo.  4,  c.  16,  s.  54,  al- 
though it  was  not  an  annuity  in  possession. 
Ex  parte  Broadley,  2  Mont.  D.  &  D.  524 ;  6 
Jur.  200.    (Eng.) 

24.  A  trader  upon  his  daughter's  marriage 
covenanted  to  pay,  so  long  as  the  intended 
husband  and  wife,  or  any  issue  of  the  mar- 
riage entitled  under  the  provisions  of  the  set- 
tlement, should  live,  such  a  sum  as  with  the 
annual  proceeds  of  any  property  which  might 
be  received  as  therein  mentioned,  would 
amount  to  150Z.  Held,  that  the  payments 
of  the  annuity  becoming  due  after  the  issu- 
ing of  the  fiat  against  the  trader  could  not 
be  proved.  Ex  parte  Evans,  3  DeG.  &  S. 
561;  13  7Mr.l83.     (Eng.) 

25.  By  a  settlement  of  the  14th  July,  1841, 
in  contemplation  of  a  marriage  between  A. 
and  B.,  0.  convenanted  to  pay  to  the  trustees, 
so  long  as  A.  and  B.,  or  either  of  them,  or 
any  issue  of  the  intended  marriage,  should 
be  living,  an  annuity  of  such  an  amount  as 
would,  either  alone,  in  the  meantime,  and 
until  any  real  or  personal  estate  should  de- 
volve upon  or  vest  in  A.  and  B.'s  right,  or 
any  issue  of  the  marriage,  under  the  settle- 
ment of  her  father  and  mother,  or  otherwise, 
or  together  with  the  annual  produce  to  arise 
from  any  such  real  or  personal  estate,  after 
any  such  devolution  or  vesting  should  take 
place,  make  up  an  annuity  of  1501.,  payable 
half  yearly.  The  mrrriage  took  place.  No 
real  or  personal  estate  had  devolved  upon  or 
become  vested  in  A.  and  B.,  in  right  of  the 
latter,  or  in  any  issue  of  them.  On  the  24th 
October,  1842,  a  fiat  issued  against  0.,  under 
which  he  was  declared  bankrupt,  and  under 
which  he  obtained  his  certificate  on  the  6th 
March,  1843.  The  trustees  proved  against 
C.'s  estate,  25th  March,  1843,  for  150/., 
being  partly  for  ar-roars  due  at  the   time 


of  the  bankruptcy,  and  partly  for  a  pro- 
portionate part  of  the  current  half  year, 
up  to  the  time  of  tendering  the  proof.  They, 
at  the  same  time,  tendered  a  proof  for 
the  value  of  the  annuity  as  a  contingent 
debt,  but  such  proof  was  rejected,  on  the 
ground  that  the  contingencies  were  such 
that  the  value  of  the  annuity  could  not 
be  ascertained.  The  instalments  of  the  an- 
nuity accruing  after  the  date  of  the  proof 
down  to  the  21st  September,  1848,  amounted 
to  823Z.  16s.  8d.,  on  account  of  which  C. 
had,  since  his  bankruptcy,  made  payments 
amounting  to  1201.  In  February,  1849,  the 
trustees  petitioned  to  be  admitted  as  creditors 
for  the  remaining  701.  16s.  8d.,  and  to  re- 
ceive dividends  thereon,  not  disturbing  for- 
mer dividends.  Held,  that  the  trustees  were 
not  entitled  to  prove  against  the  estate  of  0. 
in  respect  of  such  subsequent  instalments. 
In  re  Poster,  9  C.  B.  422 ;  14  Jur.  814;  19 
L.  J.,  C.  P.  274.     (Eng.) 

26.  By  deed  of  separation  between  hus- 
band and  wife,  he  covenanted  with  a  trustee 
that  he  would  every  year  during  the  joint 
lives  of  himself  and  his  wife  pay  to  the 
trustee  for  the  wife  to  her  separate  use  such 
sum  as  together  with  the  dividends  and  in- 
terest or  other  income  to  arise  from  certain 
bank  three  per  cent  annuities,  or  from  other 
funds  settled  or  which  might  be  settled  to 
her  separate  use,  and  which  might  be  re- 
ceived by  her,  would  make  one  clear  an- 
nuity or  yearly  sum  of  200Z.,  to  commence 
the  11th  January,  1854,  and  to  be  paid  by 
from  even  and  equal  quarterly  payments, 
provided  that  if  they  should  at  any  time 
thereafter  cohabit  as  man  and  wife,  that 
then  and  thenceforth  the  annuity  should 
cease.  On  the  29th  September,  1854,  and 
while  they  continued  to  live  separately,  the 
husband  became  bankrupt.  Held,  that  the 
annual  sum  so  covenanted  to  be  paid  for  the 
separate  use  of  his  wife,  was  not  an  annuity 
within  12  &  13  Vict.,  c.  106,  s.  175.  Parker 
V.  Ince,  41  &  8  Ct.  53  ;  28  L.  J,  Exeh.  189 ; 
7  W.  E.  201 ;  32  L.  T.  279.    (Eng.) 

27.  The  giving  up  of  a  business  in  con- 
sideration of  an  annuity  is  not  such  a  con- 
sideration as  can  be  valued  under  6  Geo.  4, 
c.  16,  s.  54,  that  section  being  confined  to 
money  transactions.  Ex  parte  Saxe,  2  Beac. 
&  Chit.  172;  1  Mont.  &  Bligh,  134.  (Eng.) 

28.  An  annuity  was  given  by  a  father  on 
his  daughter's  marriage,  by  a  letter  "to  the 
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intended  husband  in  these  words,  yiz  :  "  I 
promise  you,  until  it  is  convenient  to  me  to 
do  something  better  for  j'ou,  to  allow  my 
daughter  lOOZ.  a  year,  which  you  can  have 
as  you  may  require."  Held,  to  be  an  an- 
nuity during  the  joint  lives  of  the  father  and 
daughter ;  and  though  incapable  of  valuation, 
was  provable.  Ex  parte  Annandale,  iDeae. 
&  Chit.  511 ;  2  Mont.  &  Ayr.  19.     (Eng.) 

29.  A.  and  B.  having  a  lease  of  salt 
works,  the  bankrupt  undertook  the  manu- 
facture of  salt;  and  it  was  provided  that 
the  contract  should  subsist  for  the  term 
granted  by  the  lease,  wanting  three  months ; 
but  that  if  there  should  be  a  failure  of  brine 
for  ten  days  successively,  the  bankrupt  was 
to  be  exonerated  from  his  liability  to  manu- 
facture the  salt,  to  a  proportionate  extent. 
The  bankrupt  afterwards  granted  an  annuity, 
charging  it  on  the  sums  payable  from  A.  and 
B.  for  the  manufacture  of  the  salt.  Held, 
that  notwithstanding  the  possibility  of  the 
discontinuance  of  the  salt  contract,  and  of 
the  forfeiture  of  the  lease,  the  annuity  was 
capable  of  valuation.,  Ex  parte  Perratt,  1 
Beac.  696.  (Eng.) 

30.  A.  granted  an  annuity  to  C,  and  A., 
with  B.  as  his  surety,  jointly  and  severally 
covenanted  to  pay  the  annuity,  provided 
that  if  default  should  be  made  in  payment 
of  the  annuity  by  A.,  0.  would  give  notice 
in  writing  for  so  much  of  the  annuity  as 
might  be  in  arrears,  twenty-one  days  pre- 
vious to  the  adoption  of  any  measures 
against  B.  to  enforce  the  payment  of  the  ar- 
rear;  B.  became  bankrupt  before  any  de- 
fault was  made  by  A.  in  the  payment  of  the 
annuity.  Held,  that  C.  could  not  prove  for  the 
value  of  the  annuity  under  6  Geo.  4,  c.  16, 
s.  54.  Ex  parte 'iA.a.vki,^  Deac.  133.  (Eng.) 

31.  The  bankruptcy  and  certificate  of  one 
of  several  joint  grantors  of  an  annuity  and 
covenantors  for  payment,  discharge  the  bank- 
rupt, but  not  his  co-defendants.  Baxter  j;. 
Nicholls,  4  Taunt.  90 ;  2  Rose,  111.   (Eng.) 

32.  "What,  in  the  order  and  dispo- 
sition of  bankrupt.  Where  the  grantor 
of  an  annuity,  who  afterwards  became  bank- 
rupt, stated  to  the  grantee,  that  he  had  no 
doubt  that  his  partner  ia  business,  who  had 
managed  the  transaction,  had  given  the  ex- 
ecutors of  the  estate  charged  notice  of  the 
annuity.  Held,  that  this  was  not  sufficient 
to  take  the  share  of  the  grantor  out  of  his 


order  and  disposition.    Foster  v.  Bonner,  11 
W.  B.742;  SL.  T.,  N.  8.  530.     (Eng.) 

33.  A  debenture  for  a  tontine  annuity 
was  deposited  by  an  intestate  with  bis 
bankers,  one  of  whom  received  the  divi- 
dends and  placed  them  to  the  intestate's  ac- 
count. The  intestate  died  in  1801,  and  a 
commission  issued  against  the  bankers, 
1810;  notwithstanding  which,  the  same 
partner  continued  to  receive  the  dividends, 
and  pay  them  to  the  intestate's  widow  up  to 
the  period  of  his  own  death,  which  happened 
in  1822;  sometime  after  which  the  assignees 
of  the  bankers  claimed  a  lien  on  the  deben- 
ture for  a  debt  due  from  the  intestate  to  the 
banking  house.  It  was  held,  that  after  so 
long  an  abandonment  of  any  claim  of  lien, 
the  assignees  could  not  support  such  claim ; 
and  debenture,  also,  could  not  be  considered 
as  having  been  left  in  the  order  and  disposi- 
tion of  the  bankers,  having  been  deposited  in 
the  nature  of  a  trust.  Ex  parte  Douglas, 
3  Beac.  &  Chit.  310.    (Eng.) 


APPEABANCE. 
1.  Proceedings  in  bankruptcy  may  be 
conducted  by  the  bankrupt  in  person  in  his 
own  behalf,  or  by  a  petitioning  or  opposing 
creditor ;  but  a  creditor  will  only  be  allowed 
to  manage  before  the  court  his  individual  in- 
terest. Either  party  may  appear  and  con- 
duct the  proceedings  by  attorney,  who  shall 
be  an  attorney  or  counsellor  authorized  to 
practice  in  the  circuit  or  district  court.  The 
name  of  the  attorney  or  counsellor,  with  his 
place  of  residence  or  business,  shall  be  en- 
tered upon  the  docket,  with  the  date  of  the 
entry.  All  papers  or  proceedings  offered  by 
an  attorney  to  be  filed  shall  be  indorsed  as 
above  required  ;  and  orders  granted  on  mo- 
tion shall  contain  the  name  of  the  party  or 
attorney  making  the  motion.  Notices  and 
orders  which  are  not,  by  the  act,  or  by  these 
rules  required  to  be  served  on  the  party  per- 
sonally, may  be  served  on  his  attorney. 
General  Order  No.  3,  U.  S.  S.  C.—In 
BanJcruptci/. 


APPAREL. 
1 .  The  bankrupt's  schedule  should  con- 
tain a  list  of  the  separate  items  of  his  wear- 
ing apparel.    In  re  Hill,  (S.  D.  N.  T.)  N. 
B.  B.  Sup.  iv. 
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1 .  The  time  of  the  commissioner  signing 
and  delivering  out  an  order,  and  not  the  time 
of  his  pronouncing  it,  is  the  true  date  with 
reference  to  an  appeal.  Exparte  Heslop,  1 
JDe  G.,  Mac.  (&  G.  477.     (Eng.) 

'2.  A  petition  to  annul  an  adjudication 
may  be  presented  by  a  creditor  to  a  com- 
missioner, and  it  is  sufficient  if  he  appeals 
from  the  commissioner's  decision  on  it  within 
twenty-one  days,  although  much  more  time 
may  have  elapsed  since  the  adjudication. 
Ex  parte  Bean,  1  De  G.,  Mac.  S  G.  486 ;  21 
L.  J.,  Bank.  26.    (Eng.) 

3.  The  time  allowed  for  appealing  must 
be  calculated  from  the  date  of  the  decision 
or  order,  and  not  from  the  time  of  its  being 
drawn  up.  Ex  parte  Dudley  and  West 
Bromwich  Banking  Co.,  9  Jur.,  N.  S.  702 ; 
32  L.  J.,  Bank.  68 ;  11  W.  B.  576 ;  8  L.  T., 
N.  S.  189.    (Eng.) 

4.  Where  an  appeal  from  an  order  in 
bankruptcy  is  by  way  of  motion,  it  is  suffi- 
cient if  notice  of  motion  is  given  within 
twenty-one  days.  Ex  parte  Bromley,  11 
Jur.,  N.  S.  611;  34  L.  J.,  Bank.  35;  13 
W.  B.  1051 ;  12  L.  T.,  N.  S.  783.     (Eng.) 

5.  Where  an  assignee  applied  for  an  ex 
parte  order  to  sell  goods,  the  commissioner 
declined  to  make  the  order  ex  parte  and  gave 
the  assignee  leave  to  serve  the  defendant  in 
the  action  withnotice  of  the  application.  On 
the  defendants  appearing  and  objecting  to 
the  granting  of  the  order,  the  commissioner 
refused  the  application  with  costs.  It  was 
held,  that  the  proper  course  of  the  assignees 
was  to  have  appealed  from  the  refusal  to 
make  the  order  on  an  ex  parte  application. 
Ex  parte  Barlow,  2  De  G.,  Mac.  &  G.,  921 ; 
22  L.  J.,  Bank.  15.     (Eng.) 

6.  The  court  of  appeal  has  jurisdiction  to 
review  the  decision  of  the  commissioner 
refusing  to  grant  an  adjudication.  Exparte 
Crabb,  2  Jur.,  N.  S.  628 ;  25  L.  J.,  Bank. 
45.  (Eng.) 

7.  The  court  of  appeal  will  not  interfere 
with  the  discretion  of  a  commissioner  as  to 
the  admissibility  of  evidence  at  a  private 
meeting.  Ex  parte  Maw,  11  Jur.,  N.  S.  69 ; 
13  W.B.  302;  11  L.  T.,  N.  S.  466. 

8.  Where  a  mortgagee  submitted  the 
question  of  validity  of  his  security  to  the 
jurisdiction  of  the  commissioner  on  an  appli- 
cation of  the  petitioning  creditor  to  set  it 


aside,  it  was  held,  that  the  commissioner 
in  deciding  the  question,  was  acting  judi- 
cially, and  not  as  an  arbitrator,  and  that  his 
decision  was  subject  to  appeal.  Ex  parte 
Bland,  6  De  G.,  Mac.  d  G.  75.  (Eng.) 

9.  An  application  for  leave  to  appeal 
to  the  House  of  Lords  against  an  order  in 
bankruptcy  must  be  made,  if  not  ■  immedi- 
ately, at  all  events  within  a  reasonable  time. 
Exparte  Marcus,  3  Jur.,  N.  S.  602;  26  L. 
J.,  Bank.  15.     (Eng.) 

10.  An  application  to  the  Lord  Chancel- 
lor to  certify  for  an  appeal  from  an  order  of 
the  court  of  appeal  in  bankruptcy,  to  be  pre- 
sented to  the  House  of  Lords,  is  properly 
made  ex  parte,  and  the  Lord  Chancellor 
may  at  his  discretion  so  certify.  Ex  parte 
Kempson,  13  W.  B.  446  ;  12  L.  T.,  N.  S. 
43.     (Eng.) 

1 1 .  Appeals  in  equity  from  the  district 
to  the  circuit  court,  and  from  the  circuit  to 
the  supremecourtof  the  United  States,  shall 
be  regulated  by  the  rules  governing  appeals 
in  equity  in  the  courts  (Jf  the  United  States. 
Any  supposed  creditor  who  takes  an  appeal 
to  the  circuit  court  from  the  decision  of  the 
district  court  rejecting  his  claim,  in  whole  or 
in  part,  according  to  the  provisions  of  the  8th 
section  of  the  act,  shall  give  notice  of  his  in- 
tention to  enter  the  appeal  within  ten  days 
of  the  entry  of  the  final  decision  of  the  dis- 
trict court  upon  his  claim ;  and  he  shall  file 
his  appeal  in  the  clerk's  office  of  the  circuit 
court  within  ten  days  thereafter,  setting  forth 
a  statement  in  writing  of  his  claim  in  the 
manner  prescribed  by  the  said  section;  and 
the  assignee  shall  plead  or  answer  thereto  in 
like  manner  within  ten  days  after  the  state- 
ment shall  be  filed .  Every  issue  thereon  shall 
be  made  up  in  the  court  and  the  cause  placed 
upon  the  docket  thereof,  and  shall  be  heard 
and  decided  in  the  same  manner  as  other 
actions  at  law.  General  Order  No.  26,  U. 
S.  8.  C. — In  Bankruptcy/. 

12.  Where  the  claim  of  a  firm,  as  credit- 
ors, was  rejected  by  the  district  court,  and  a 
decree  to  that  effect  was  entered  in  that  court, 
and  the  said  firm,  claiming  as  creditors, 
claimed  an  appeal  from  the  decision  of  the 
district  court,  and  gave  notice  thereof,  under 
section  8,  of  the  bankrupt  act,  to  the  assignee. 
But  the  appeal  was  not  followed  up,  by 
entering  the  same  in  the  U.  S.  circuit  court, 
and  filing  therewith,  within  the  ten  days 
limited  therefor,  a  statement  in  writing  of 
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their  claims,  setting  forth  the  same  substan- 
tially as  a  declaration  for  the  same  cause  of 
action  at  law,  to  which  the  assignee  should 
plead,  and  the  cause  proceed  to  trial,  as  in 
actions  at  law,  commenced  and  prosecuted 
in  the  usual  manner  in  this  court,  whereby 
section  24,  of  the  act,  26  of  the  gen- 
eral orders  in  bankruptcy,  such  claimants 
are  required  to  do.  But  the  creditors  did 
nothing  by  way  of  statement  or  declaration, 
rot  even  entering  such  appeal  in  this  court 
during  said  ten  days,  nor  have  they  at  any 
time  since  filed  such  statement  or  declara- 
tion. Both  the  statute  and  rule  require  that 
it  shall  be  done  when  the  appeal  is  entered 
in  this  court.  Held,  that  non-compliance 
with  the  provisions  of  sections  8  and  24,  and 
rule  26,  were  grounds  for  dismissing  an 
appeal,  or  attempted  appeal  to  the  U.  S.  cir- 
cuit court.  The  power  of  review,  given  by 
the  2nd  section  of  the  act,  is  broad,  but  the 
mode  of  review,  by  petition,  bill  &c.,  there 
mentioned,  is  expressly  confined  to  oases  in 
which  no  special  possession  is  otherwise 
made.  The  appeal  under  such  circumstances 
must  be  dismissed.  In  re  Place  &  Spark- 
man,  (  U.  S.  C.  C,  N.  r.)  5  jy.B. H.IQS. 

13.  The  conclusion,  "that  the  accounts 
of  a  bankrupt  are  unsatisfactory,"  is  of  too 
general  a  nature  to  allow  the  court  of  appeals 
to  interfere  with  a  decision  founded  on  it. 
Exparte  Quinn,  10  L.  T.,  N.  8. 704.    (Bug.) 

14.  The  Lord  Justices  has  discretionary 
power  as  to  appeal  to  the  House  of  Lords. 
There  is  no  right  of  appeal  by  common  law 
to  the  House  of  Lords.  In  re  Newton,  8 
Jw.,  N.  S.  495;  31  L.  J.,  Bank.  81;  10  W. 
B.  547 ;  6  L.  T.,  N.  S.  314.     (Eng.) 

15.  It  is  not  necessary  that  a  notice 
of  appeal,  on  the  ground,  among  others,  of 
the  rejection  of  evidence,  should  state  that 
ground.  Ex  parte  Page,  1  De  G.,  J.  &  8. 
283;  9  Jwr.,  N.  S.S;  32  L.  J.,  Bank.  14. 
(Eng.) 

16.  The  removal  of  assignees  is  matter 
within  the  discretion  of  the  commissioner, 
with  which  the  appellate  court  will  not 
interfere,  merely  because  it  doubts  whether 
it  would  have  acted  as  the  commissioner 
had  done.  Thus,  where  the  commissioner 
gave  the  assignees  time  to  consider  whether 
they  would  remove  solicitors  whom  they 
had  appointed,  and  who  were  related  to 
the  bankrupt,  or  would  themselves  retire, 
and  the  assignees  declined  to  do  either,  and 


the  commissioner  thereupon  removed  them, 
the  court  dismissed,  with  costs,  an  appeal 
from  the  commissioner's  decision.  Ex  parte 
Bates,  1  DeG.,  Mac.  d;  G.  452;  16  Jut. 
459 ;  21  L.  J.,  Bank.  20.    (Eng.) 

17.  Where  an  application  is  made  to  the 
court  of  appeal,  to  set  aside  an  adjudication, 
the  court  has  jurisdiction  to  allow  further 
evidence  to  be  adduced,  In  re  Miller,  11 
W.  B.  80;  32  L.  J.,  Bank.  45 ;  7  i.  T.,  N. 
S.  657.    (Eng.) 

18.  Where  an  application  has  been  made 
to  the  court  of  appeal  to  allow  further  evi- 
dence to  be  admitted,  and  the  afSdavits  had 
been  filed,  subject  to  such  permission,  and 
read  by  the  respondents,  the  matter  was  ad- 
judged to  stand  over,  with  liberty  to  the  re- 
spondents to  answer  the  afSdavits,  without 
prejudice  to  the  question  of  their  admissi- 
bility. Ex  parte  Robertshaw,  10  X.  T.,  N. 
8.  254.     (Eng.) 

1 9.  The  general  orders  providing  that  no 
new  evidence  shall  be  received  on  appeal, 
unless  the  court  of  appeal  shall,  on  the  hear- 
ing thereof  so  direct,  applies  to  evidence  on 
matters  in  issue,  and  not  to  evidence  as  to 
what  took  place  in  the  court  below.  In  the 
former  case  some  ground  must  be  shown  for 
the  admission  of  new  evidence.  Ex  parte 
Page,  1  De  G.,  J.  (S;  8.  283;  9  Jwr.,  N.  8. 
8 ;  32  i.  J.,  Bank.  14;  7  i.  T.,  N.  8.  408. 
(Eng.) 

20.  Where  a  bankrupt,  who  had  unsuc- 
cessfully applied  to  be  discharged  from 
imprisonment,  renewed  his  application  after 
his  last  examination,  it  was  held  that  it 
was  to  be  regarded  as  an  original  application, 
and  that  its  refusal  gave  a  new  right  of  ap- 
peal. Ex  parte  Jones,  3  De  G.  &  8.611. 
(Eng.) 

2 1 .  Appeals  may  be  taken  from  the  dis- 
trict to  the  circuit  courts  in  all  cases  inequi- 
ty, and  writs  of  error  may  be  allowed  to 
said  circuit  courts  from  said  district  courts 
in  cases  at  law  under  the  jurisdiction  crea- 
ted by  this  act,  when  the  debt  or  damages 
claimed  amount  to  more  than  five  hundred 
dollars;  and  any  supposed  creditor  whose 
claim  is  wholly  or  in  part  rejected,  or  an  assig- 
nee who  is  dissatisfied  with  the  allowance 
of  a  claim,  may  appeal  from  the  decision  of 
the  district  court  to  the  circuit  court 
from  the  same  disti'ict ;  but  no  appeal  shall 
be  allowed  in  any  case  from  the  district  to 
the  circuit  court,  unless  it  is  claimed,  and 
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notice  given  thereof  to  the  clerk  of  the  district 
court,  to  he  entered  with  the  record  of  the 
proceedings,  and  also  to  the  assignee  or  cred- 
itor as  the  case  may  he,  or  to  the  defeated 
party  in  equity,  within  ten  days  after  the 
entry  of  the  decree  or  decision  appealed  from. 
The  appeal  shall  be  entered  at  the  term  of 
the  circuit  court  which  shall  be  first  held 
within  and  for  the  district  next  after  the 
expiration  of  ten  days  from  the  time  of  claim- 
ing the  same.  But  if  the  appellant  in  writ- 
ing waives  his  appeal  before  any  decision 
thereon,  proceedings  may  be  had  in  the  dis- 
trict court  as  if  no  appeal  had  been  taken. 
And  no  appeal  shall  be  allowed  unless  the 
appellant  at  the  time  of  claiming  the  same 
shall  give  bond  in  manner  now  required  by 
law  in  cases  of  such  appeals.  No  writ  of 
error  shall  be  allowed  unless  the  party 
claiming  it  shall  comply  with  the  statutes 
regulating  the  granting  of  such  writs.  In 
cases  arising  under  this  act  no  appeal  or 
writ  of  error  shall  be  allowed  in  any  case 
from  the  circuit  courts  to  the  supreme  courts 
of  the  United  States  unless  the  matter  in  dis- 
pute in  such  case  shall  exceed  two  thousand 
dollars.  Sees.  8  <&  9,  U-  S-  Bankrupt  Act, 
1867. 

22.  Where  the  court  of  appeals  consid- 
ered that  a  point  of  law,  upon  which  leave 
to  appeal  to  the  House  of  Lords  was  asked 
for,  was  one  of  considerable  importance 
but  that  it  could  be  as  efiFectuaUy  raised  in 
an  action,  the  leave  was  refused,  on  the 
ground  of  the  great  expense  and  delay  of 
such  an  appeal.  Ex  parte  Calthrop,  18  £. 
T.,  N.  8.  194;  3  i  U.,  Ch.  252.    (Eng.) 

23.  A  creditor  whose  debt  was  not  ob- 
jected to  at  a  meeting  for  the  choice  of  as- 
signees, although  not  formally  proved,  may 
appeal  from  a  decision  come  to  at  the  meet- 
ing, provided  his  debt  is  proved  before  the 
hearing  of  the  appeal.  Ex  parte  Barnett, 
4  L.  M.,  Ch.  68 ;  19  L.  T.,  N.  S.  406 ;  17 
W.B.    (Eng.) 

24.  No  appeal  lies  to  the  superior  court 
from  the  decision  of  a  judge  of  insolvency 
ordering  the  election  of  a  new  assignee .  Bar- 
rett«.  Hutchinson,  9  Allen,  (Mass.')  199. 

25.  Where  no  bond  has  been  filed  in  a 
case  of  appeal  as  required  by  section  8  of  the 
U.  S.  bankrupt  act  of  1867,  no  appeal  can 
be  allowed  after  the  expiration  of  ten  days 
from  the  entry  of  the  decree,  as  theU.  S. 
district    court    cannot    enlarge   the    rights 
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of  appeal  as  given  by  section  8  of  said  act. 
When,  however,  the  bond  is  proper  in  fonn 
(but  filed  after  ten  days)  and  the  sureties 
are  sufiBcient,  the  TJ.  S.  district  court  will 
approve  it  as  a  bond  which  would  be  a  pro- 
per one  if  given  in  time,  leaving  it  to  the  ap- 
pellee to  move  the  appellate  court  to  dismiss 
the  appeal  if  such  a  course  shall  seem  proper 
to  him.  Benjamin  v.  Hart,  (8.  H.  N.  Y.) 
4iV".  B.  ie.l38. 

26.  An  appeal  is  not  the  proper  method 
to  take  a  question  arising  in  the  progress  of 
a  case  in  bankruptcy  into  the  circuit  court, 
but  the  supervisory  jurisdiction  of  a  circuit 
court  can  be  exercised  in  such  cases  when  a 
petition  is  addressed  to  that  court  setting 
forth  the  point  or  question  decided  in  the 
district  court.  In  re  Reed,  {TJ.  8. 8.  C)  2 
N.  B.  B.  2. 

27.  The  question  of  adjudication  of  bank- 
ruptcy is  one  that  cannot  be  revised  on  an 
appeal  to  U.S.  circuit  court.  Jn  re  O'Brien, 
(t/-.  8.  a  G.  N.  r.)  N.  B.  B.  Sup.  xxxviii. 

28.  In  computing  the  time  within  which 
an  appeal  in  bankruptcy  must  be  taken,  Sun- 
day is  to  be  counted  except  when  the  last 
day  falls  on  Sunday  that  Sunday  is  to  be 
excluded.  In  re  York  et  al.  (U.S.  C.  C. 
La.)  ^N.B.B.Ue. 

29.  An  order  that  an  assignee  have  judg- 
ment and  execution  for  costs  against  credi- 
tors whose  debts  were  rejected,  is  not  such 
an  order  from  which  an  appeal  can  be  taken 
to  the  circuit  court.  An  appeal  can,  however, 
be  taken  from  a  decree  to  be  entered  after 
the  taxation  of  the  costs,  embodying  the  de- 
cision rejecting  the  claims  and  judgment  for 
a  sum  certain  as  taxed  costs,  but  if  not  en- 
tered within  ten  days  after  the  entry  of  such 
decree,  it  must  be  dismissed.  In  re  Kyler, 
3  N.  B.  B.  11  ;S.a.6  Bt.  C.  0.  514. 

30.  TheU.  S.  circuit  court  has  no  juris- 
diction of  any  appeal  in  any  case  under  the 
bankrupt  act  from  the  decision  of  the  U.  S. 
district  court,  unless  appealed  to  and  a 
bond  filed  and  notice  given  as  required  by 
section  8  of  the  U.  S.  bankrupt  act  of  1867, 
within  ten  days  after  the  entry  of  the  de- 
cree or  decision  appealed  from,  or  unless  it 
is  entered  at  the  term  of  the  circuit  court 
first  held  within  and  for  the  proper  district 
next  after  the  expiration  of  the  ten  days 
from  the  time  it  was  claimed.  In  re  Alex- 
ander, 3  N.  B.  B.  6. 
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31.  "When  assignee  to  be  appel- 
lant. Where  an  appellant  becomes  bank- 
rupt after  his  appeal  taken  in  bankruptcy, 
upon  the  production  of  the  deed  of  assign- 
ment to  the  assignee  in  bankruptcy,  duly 
certified  by  the  clerk  of  the  proper  court, 
he  may,  on  motion,  be  substituted  as  appel- 
lant. Hemdonj;.  Howard,  (CT.  S.  S.  C.)  4 
N.  B.  B.  61. 

32.  A  decree  of  the  circuit  court  setting 
aside  a  deed  made  by  a  bankrupt  before  his 
bankruptcy,  directing  the  trustees  under  the 
deed  to  deliver  over  to  the  assignee  in  bank- 
ruptcy, all  the  property  remaining  undis- 
posed of  in  their  hands,  but  without  deciding 
how  far  the  trustees  might  be  liable  to  the 
assignee  for  the  proceeds  of  sales  previously 
made  and  paid  away  to  the  creditors ;  direct- 
ing an  account  to  be  taken  of  those  last  men- 
tioned sums  in  order  to  a  final  decree,  is  not 
such  a  final  decree  as  can  be  appealed  from 
to  this  court.  PuUiam  v.  Christian,  ({7.  S. 
S.  CO  6  Sow.  209. 

33.  An  appeal  does  not  lie  to  this  court 
from  the  decision  of  a  district  court  in  a 
case  of  bankruptcy,  particularly  when  the 
decree  of  the  district  court  is  not  a  final  de- 
cree. Crawfords  v.  Points,  QU.  S.  S.  0.)  13 
JSoiv.  11. 

34.  Joint  parties  to  judgment.  It 
is  the  established  doctrine  of  this  court  that 
in  cases  at  law  where  the  judgment  is  joint, 
all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error;  and  in  chan- 
cery cases  all  the  parties  against  whom  a  joint 
decree  is  rendered  must  join  in  the  appeal 
or  they  will  be  dismissed.  There  are  two 
reasons  for  this :  1.  That  the  successful 
.party  may  be  at  liberty  to  proceed  in  the 
enforcement  of  his  judgment  or  decree 
against  the  parties  who  do  not  desire  to 
have  it  reviewed.  2.  That  the  appellate  tri- 
bunal shall  not  be  required  to  decide  a 
second  or  third  time  the  same  question  on 
the  same  record.  The  appeal  would  have 
been  held  good  if  it  had  appeared  in  any  way 
by  the  record  that  all  the  parties  had  been 
notified  in  writing  to  appear  and  that  he  had 
failed  to  appear,  or  of  appearing,  had  refused 
to  join,  but  the  mere  allegation  of  the  refu- 
sal of  one  of  the  parties  to  the  judgment  in 
the  petition  of  the  appellant  does  not  prove 
this.  There  should  be  a  written  notice  and 
due  service,  or  the  record  should  show  his 


appearance  and  refusal,  and  that  the  court 
on  that  ground  granted  an  appeal  to  the 
party  who  prayed  for  it,  as  to  his  own  in- 
terest. Masterson,  assignee,  «.  Howard  e<  a?. 
(_U.  S.S.  CO  &N.B.  JR.  ISO. 

35.  Cannot  be  sustained  by  parol 
evidence.  Parol  evidence  is  not  competent 
to  prove  that  an  appeal  was  claimed  from 
the  decree  of  a  judge  of  insolvency  disal- 
lowing a  claim  presented  for  proof  against 
an  insolvent  estate,  and  that  notice  of  such 
appeal  was  given  to  the  assignee.  Lund  v. 
George,  Is*  Aliens,  (Mass.}  403. 

36.  Court  of  jurisdiction.  The 
primary  jurisdiction  in  bankruptcy  being, 
by  12  and  13  Vict.,  c.  106,  s.  127,  transfer- 
red to  the  commissioners,  and  the  jurisdic- 
tion of  the  vice-chancellor,  under  that  act, 
having  been  exclusively  appellate,  and  trans- 
ferred to  the  court  of  appeal,  by  14  and  15 
Vict.,  c.  83,  the  court  of  appeal  cannot  order 
the  payment  of  money  out  of  the  bank- 
ruptcy court,  unless  the  application  is  made, 
by  way  of  appeal,  from  a  commissioner.  In 
re  Chatham,  2  De  G.,  Mac.  &  G.  223 ;  21  L. 
J.,  Banlc.  5.     (Eng.) 

37.  A  commissioner  refused  to  adjudi- 
cate a  trader  a  bankrupt.  Held,  that  upon 
a  just  exposition  of  the  whole  of  12  and 
13  Vict.,  c.  106,  the  court  of  appeal  has 
jurisdiction  to  declare,  whether  there  is, 
upon  the  evidence,  sufiicient  to  warrant  an 
adjudication,  and  to  remit  the  matter  to  the 
commissioner.  Ex  parte  Crabb,  2  Jur.,  N. 
S.  628 ;  25  L.  J.,  Banlc.  45.     (Eng.) 

38.  It  is  not  incumbent  on  the  appellate 
court  to  decide  a  question  as  to  the  scale  of 
charges  of  an  agent  employed  by  the  assig- 
nees to  sell  a  bankrupt's  stock  by  tender, 
although  the  parties  submit  to  its  jurisdic- 
tion. Ex  parte  Hunt,  5  De  Q.,  Mac.  &  G. 
387.     (Eng.) 

39.  Costs  on.  The  court  of  appeal  has 
jurisdiction  to  order  one  respondent  to  pay 
the  costs  incurred  by  his  co-respondent.  In 
re  Wolheim,  11  W.  B.  128  L.  J.    (Eng.) 

40.  From  order  granting  or 
refusing  a  discharge.  Where  a  cred- 
itor, who  had  intended  to  oppose  the  dis- 
charge of  a  bankrupt,  was  misinformed  as 
to  the  particular  commissioner  before  whom 
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the  case  was  to  come,  and  did  not  therefore 
attend,  the  bankrupt  was  discharged  by 
another  commissioner,  and,  on  appeal,  the 
case  was  sent  back  as  being  a  surprise  on  the 
creditors,  and  a  proper  subject  for  appeal. 
Ex  parte  Johnstone,  31  L.  J.,  Bank.  66;  6 
L.  J.,  N.  S.  234.     (Eng.) 

41.  The  pendency  of  an  appeal  of  two 
partners,  from  a  joint  adjudication  of  bank- 
ruptcy agaiust  four,  was  not  a  sufficient 
ground  for  adjourning  the  allowance  of  the 
certificate  of  the  other  two.  Ex  parte 
Braggiotti,  2  Be  G.,  Mao.  d;  G.  964;  22  L. 
J.,  Bank.  76,  77.     (Eng.) 

42.  A  creditor,  who  has  failed  to  prove 
his  debt  prior  to  the  granting  of  a  discharge, 
cannot  qualify  himself  to  appeal  against  such 
order,  by  proving  his  debt  pending  the  thirty 
days  allowed  for  appealing;  but  it  is  not 
necessary,  however,  that  he  should  have 
attended  before  the  commissioner  to  oppose. 
Ex  parte  Greenwood,  ex  parte  Burgess,  10 
Jv/r.,  N.  S.  981 ;  33  L.  J.,  Bank.  51 ;  12  W. 
B.  924;  10  L.  T.,  N.  S.  634.     (Eng.) 

43.  A  mere  suspicion  of  fraud,  is  insuffi- 
cient to  ground  an  application  to  rescind  an 
order  of  discharge ;  but  on  the  application  of 
the  assignee,  a  petition  of  appeal  was  allowed 
to  stand  over  for  six  weeks,  to  afford  time 
for  further  investigation.  In  re  Angerstein, 
9  Jur.,  N.  S.  763;  8  L.  T.,  N.  S.  223. 
(Eng.) 

44.  From  decision  of  commis- 
sioners of  insolvency.  From  the  deci- 
sion of  commissioners  of  insolvency,  upon 
the  estate  of  a  person  deceased,  an  appeal 
may  be  taken  by  a  claimant  whose  demand 
has  been  disallowed,  if  the  appeal  be  claimed 
and  notice  of  it  given  in  writing  at  the 
probate  ofBce,  within  twenty  days  after  the 
return  of  the  commissioners.  There  is  no 
prescribed  form  in  which  such  notice  is  to  be 
given.  It  is  not  rendered  invalid  by  being 
addressed  only  to  the  register  of  probate. 
Pattee  v.  Lowe,  35  Me.  121. 

45.  From  U.  S.  district  to  U.  S. 
circuit  court.  In  an  appeal  by  a  creditor 
from  the  district  to  the  circuit  court,  the 
party  appealing  should,  within  the  ten  days 
limited  therefor,  file  a  statement  in  writing 
of  his  claim,  setting  forth  the  same  substan- 
tially as  in  a  declaration  for  the  same  cause 
of  action  at  law  to  which  the  assignee  should 


plead,  and  the  cause  proceed  to  trial  as  in 
actions  at  law,  and  prosecuted  in  the  usual 
manner  in  this  court,  which,  by  sections  24, 
of  the  act,  and  25,  of  the  general  orders,  in 
bankruptcy,  such  claimants  are  required  to 
do.  Non-compliance  with  the  provisions  of 
sections  8  and  24,  and  rule  26,  are  grounds 
for  dismissing  an  appeal  to  the  circuit  court. 
The  mode  of  review,  by  petition,  bill  etc., 
under  section  2,  of  the  act,  is  expressly  con 
fined  to  cases  in  which  no  special  provi- 
sion is  otherwise  made,  and  does  not  apply 
to  cases  where  an  appeal  may  be  taken. 
Claimants  cannot  be  permitted  to  treat  the 
petition  for  a  review  as  such  a'  statement  as 
the  statute  requires  upon  an  appeal.  In  re 
Place  &  Sparkman.  (_U.  S.  C.  C,  N.  T.) 
4  N.  B.  B.  178. 

46.  Motion  to  dismiss.  Where  a 
creditor's  claim  was  rejected  by  the  district 
court,  but  the  creditors  took  an  appeal  and 
gave  the  notice  required  by  section  8  of  the 
bankrupt  act,  but  instead  of  following  up 
their  appeal  by  entering  the  same  in  the 
circuit  court,  and  filing  therewith  within 
the  ten  days  limited  therefor  a  statement  in 
writing  of  their  claim,  setting  forth  the  same 
substantially  as  in  a  declaration  for  the  same 
cause  of  action  at  law  to  which  the  assignee 
should  plead,  and  the  cause  proceed  to  trial 
as  in  action  at  law,  they  did  nothing  by  way 
of  statement  or  declaration,  not  even  enter- 
ing such  appeal  in  the  court  during  the  said 
ten  days,  nor  have  they  at  any  time  since 
filed  such  statement  or  declaration.  Held, 
both  the  statute  and  the  rule  requires 
this  in  appeals.  Non-compliance  with  the 
provisions  of  sections  8,  24,  and  rule  26, 
are  grounds  for  dismissing  an  appeal  or 
attempted  appeal  from  the  U.  S.  district  to 
the  U.  S.  circuit  court.  In  re  Coleman, 
(Cr.  S.  C.  0.)  5  N.  B.  B.;  in  re  Place  & 
Sparkman,  (CT.  S.  G.  C,  N.  Y.)  ^N.B 
B. 178. 

47.  Non-joinder  of  parties.  It  is 
the  established  doctrine  of  this  court  that  in 
cases  at  law  where  the  judgment  is  joint, 
all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error;  and  in  chan- 
cery cases  all  the  parties  against  whom  a 
joint  decree  is  rendered  must  join  in  the 
appeal  or  it  will  be  dismissed.  There 
are  two  reasons  for  this :     1.  That  the  sue- 
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cessful  party  may  be  at  liberty  to  proceed 
in  the  enforcement  of  his  judgment  or  decree 
against  the  parties  who  do  not  desire  to 
have  it  reviewed.  2.  That  the  appellate 
tribunal  shall  not  be  required  to  decide  a 
second  or  third  time  the  same  question  on 
the  same  record.  The  appeal  would  have 
been  held  good  if  it  had  appeared  in  any 
way  by  the  record  that  all  the  parties  had 
been  notified  in  writing  to  appear,  and  that 
he  had  failed  to  appear,  or  if  appearing  had 
refused  to  join,  but  the  mere  allegation  of 
the  refusal  of  one  of  the  parties  to  the  judg- 
ment in  the  petition  of  the  appellant  does 
not  prove  this.  There  should  be  a  written 
notice  and  due  service,  or  the  record  should 
show  his  appearance  and  refusal,  and  that 
the  court  on  that  ground  granted  an  appeal 
to  the  party  who  prayed  for  it  as  to  his  own 
interest.  Masterson,  assignee,  v.  Howard, 
et.  al.  (?7.  S.  S.  C.)  5  N.  B.  B.  130. 

48.  Time  for.  The  time  for  an  appeal 
runs  from  the  entry  of  the  decision  com- 
plained of,  not  from  a  subsequent  order  for 
the  taxation  of  costs  and  award  of  execution 
therefor.  In  re  Kyler,  6  Bt.  C.  C.  514-  S. 
C.  3  N.  B.  B.  11. 

49.  To  supreme  court.  The  act  of 
16th  June,  1836,  directing  appeals  to  the 
supreme  court  to  be  determined  according  to 
the  principles  of  justice  and  equity,  extends 
only  to  appeals  from  the  orphan's  court  and 
does  not  touch  the  case  of  a  report  of  audit- 
ors on  an  insolvent  estate,  nor  in  such  case 
can  there  be  a  review  as  the  rights  of  the 
creditors  are  fixed  by  law,  and  equity  fol- 
lows the  law.  Stover's  appeal,  d  W.  S  S. 
Fa.  B.  154. 


APPEARANCE. 

1.  B.  gave  notice  to  dispute  an  adjudica- 
tion which  had  been  made  against  him,  the 
notice  being  signed  by  D.  &  L.  as  his  solicit- 
ors. When  the  validity  of  the  adjudication 
came  on  for  argument  before  the  commis- 
sioner, R.  who  was  the  managing  clerk  of  D. 
&  L.,  and  who  was  himself  a  solicitor  of  the 
court  appeared  for  the  bankrupt.  The  com- 
missioner, however,  declined  to  hear  him, 
and  although  the  bankrupt  who  was  in  court 
said  that  he  wished  R.  to  be  heard  on  his 
behalf,  the  commissioner  confirmed  the  adju- 


dication with  costs  against  the  bankrupt. 
Held,  that  the  commissioner  was  right  iu 
refusing  to  hear  R.  so  long  as  he  appeared  in 
the  character  of  clerk  to  D.  &  L.,  but  that 
the  bankrupt  ought  to  have  been  more  fully 
informed  of  the  position  in  which  he  stood, 
and  to  have  had  an  opportunity  of  constitut  ■ 
ing  R.  his  solicitor  if  he  desired  to  do  so. 
Ex  parte  Broadhouse,  2  L.  B.,  Ch.  655;  36 
L.  J.,  Bank.  29;  15  W.  B.  126;  17  L.  T., 
N.  S.  126.     (Eng.) 

2.  A  commissioner  in  bankruptcy  is  not 
bound  to  hear  a  person,  who  although  a  duly 
admitted  solicitor  of  the  court,  does  not 
appear  as  the  solicitor  of  the  party  for  whom 
he  appears,  but  only  as  the  clerk  of  such 
solicitor.  Ex  parte  Broadhouse,  2  L.  B., 
Ch.  655 ;  36  L.  J.,  Bank.  29 ;  15  W.  B.  126 ; 
17  L.  T.,  N.  S.  126.     (Eng.) 

3.  Unauthorized.  After  an  appeal 
has  been  taken  from  the  judgment  of  the 
court  of  common  pleas  in  a  civil  action,  and 
entered  in  the  superior  court,  and  the  appel- 
late allowed  to  plead  a  certificate  of  discharge 
in  insolvency,  and  the  case  remitted  to  the 
court  of  common  pleas  for  trial  of  that  issue, 
it  is  too  late  to  object  that  the  appeal  was 
unauthorized  by  law.  Glazier  v.  Carpenter 
16  Grays  {Mass.)  385. 

4.  An  attorney  may  withdraw  his  appear 
ance  for  debtors  without  prejudicing  theii 
subsequent  application  for  a  discharge.  In 
re  Luddington,  {S.  D.  N.  T)  3  iV.  B.  B. 
11. 

5.  An  assignee  of  an  insolvent  debtor  hav- 
ing once  regularly  appeared  by  attorney, 
cannot  withdraw  such  appearance,  unless 
by  consent  of  the  court  or  of  the  prosecuting 
party.  In  re  Ulrich,  (^S.  D.  N.  T.)  3  N. 
B.  B.  34. 


APPLICATION     FOR     DIS- 
CHARG-E. 

[See  Discharge.] 

1 .  Should  be  within  a  year.  And 
be  it  further  enacted,  That  at  any  time  after 
the  expiration  of  six  months  from  the  adju- 
dication of  bankruptcy,  or  if  no  debts  have 
been  proven  against  the  bankrupt,  or  if  no 
assets  have  come  to  the  hands  of  the  assignee, 
at  any  time  after  the  expiration  of  sixty  days, 


APPLICATION  FOR  POSSESSION— AEBITRATION. 


61 


and  within  one  year  from  the  adjudication 
of  bankruptcy,  the  bankrupt  may  apply  to 
the  court  for  a  discharge  from  his  debts; 
and  the  court  shall  thereupon  order  notice  to 
be  given  by  mail  to  all  creditors  who  have 
proved  their  debts,  and  by  publication  at 
least  once  a  week  in  such  newspapers  as  the 
court  shall  designate,  due  regard  being  had 
to  the  general  circulation  of  the  same  in  the 
district,  or  in  that  portion  of  the  district  in 
which  the  bankrupt  and  his  creditors  shall 
reside,  to  appear  on  a  day  appointed  for  that 
purpose,  and  show  cause  why  a  discharge 
should  not  be  granted  to  the  bankrupt.  Sec. 
29,  U.  S.  Bankrupt  Act,  1867. 


APPLICATION  FOR  POSSES- 
SION OF  PREMISES  OCCU- 
PIED BY  MARSHAL. 

1 .  Upon  the  application  of  a  landlord  for 
an  allowance  of  rent  for  the  time  during 
which  his  premises  were  occupied  by  the 
goods  which  were  in  the  hands  of  the 
marshal,  the  court  held  that  the  landlord 
ought  to  have  applied  to  it  for  possession  of 
the  premises  immediately  after  the  marshal 
took  possession  of  them,  and  that  it  would 
have  ordered  a  removal  of  the  goods  and  fur- 
niture therefrom  and  the  premises  vacated 
by  the  marshal.  If  the  landlord  had  an  op- 
portunity to  rent  the  premises  during  the 
time  they  were  occupied  by  the  marshal,  he 
should  have  so  represented  to  the  court  and 
he  would  then  have  received  an  allowance 
for  rent  or  immediate  possession  of  his  prem- 
ises. Application  for  payment  of  rent  by  the 
marshal  denied.  In  re  McGrath  &  Hunt, 
CS.  D.  N.  r.)  5  N.  B.  B.  254. 


APPOINTMENT  OF  ASSIGNEE. 

1.  Notice  of.  The  assignee  shall  im- 
mediately give  notice  of  his  appointment  by 
publication,  at  least  once  a  week  for  three 
successive  weeks  in  such  newspaper  as  shall 
for  that  purpose  be  designated  by  the  court, 
due  regard  being  had  to  their  general  circu- 
lation in  the  district,  or  in  that  portion  of  the 
district  in  which  the  bankrupt  and  his  credi- 
tors shall  reside.  Sec.  14,  U.  S.  Bcmkrupt 
Act,  1867. 


2.  Power  of.  By  a  marriage  settle- 
ment, a  husband  took  an  estate  for  life,  with 
power  of  appointment  to  children,  remainder 
to  trustees  to  preserve,  &c.,  remainder  to 
children  in  tail  in  default  of  appointment,  re- 
mainder to  husband  in  fee  in  default  of  issue. 
The  husband  became  bankrupt,  conveyed  in 
the  usual  way  all  his  property  by  bargain 
and  sale  to  his  assignees,  and  afterwards  exe- 
cuted an  appointment  to  his  son  in  fee,  after 
his  own  life  estate.  The  assignees  sold  the  life 
estate  to  the  bankrupt's  mother.  Held,  that 
the  son  took  nothing  under  the  appointment, 
but  was  entitled  to  an  estate  tail  under  the 
original  settlement.  Badham  v.  Lee,  7  Bing. 
695 ;  IM.SS.  14.     (Eng.) 

3.  Where  a  trader  with  a  life  estate  and 
a  general  power  of  appointment  and  in  de- 
fault of  appointment  remainder  to  himself  in 
fee  does  not  make  any  appointment  until 
after  he  has  committed  the  act  of  bankruptcy 
for  which  he  was  adjudged  bankrupt,  it  was 
held  that  such  appointment  was  void,  and 
all. the  interest  of  the  bankrupt  was  vested 
in  the  assignees,  who  had  a  sufficient  legal 
estate  to  maintain  ejectment.  Doe  d.  Cole- 
man «.  Britain,  2  B.  c&  J..  93.     (Eng.) 


APOTHECARIES. 

1 .  A  surgeon,  who  was  also  licensed  to 
practice  as  an  apothecary,  supplied  medi- 
cines to  his  patients,  but  not  to  other  per- 
sons, is  liable  to  become  bankrupt  as  an 
apothecary.  Ex  parte  Crabb,  8  De  G.,  M. 
&  G.  277;  2  Jwr.,  N.  S.  628;  24  i.  J., 
Bank.  45.     (Eng.) 


APPRAISEMENT. 

1.  Exaggeration  of.  See  discharge, 
refusal  of  because  assets  not  equal  to  fifty 
per  cent.  In  re  Borden  &  Geary.  (S.  D. 
N.  r.)  5  N.  B.  R.  128. 


ARBITRATION. 

1.  A.  accepted  a  bill  of  exchange,  but 
became  bankrupt  before  it  fell  due.  On 
its  coming  due,  B.  paid  it  for  the  honor 
of  A.,  but  there  was  no   protest    of    the 
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bill  for  nonpayments,  nor  did  B.  make 
any  formal  statement  that  he  paid  it  for 
the  honor  of  A.  B.  claimed  to  prove  for 
the  amount  of  the  bill.  The  question 
whether  he  was  entitled  to  prove  was  by 
him  and  the  assignees  referred,  without  any 
such  authority  as  is  required  by  12  &  13 
Vict.,  c.  106,  s.  153  and  s.  154.  B.  never 
repudiated  the  reference,  but  argued  the 
case  on  its  merits  before  the  referee,  and 
took  up  the  award,  by  which  the  referee  de- 
cided that  there  was  no  right  of  proof.  It 
was  held,  that,  whether  an  award  under 
such  a  reference  could  have  bound  the  estate 
of  such  bankrupt  or  not,  B.,  having  taken 
the  chance  of  having  a  decision  in  his  favor, 
could  not  object  to  the  validity  of  the 
award  on  the  ground  of  the  noncompliance 
with  the  requisitions  of  the  statute.  Ex 
parte  Wylde,  2  De  G.,  F.  &  J.,  642;  7  Jur., 
N.  S.  294;  30  L.  J.,  Bank.  10  ;  9  W.  B. 
421 ;  3  Z.  T.,  N.  S.  934.     (Eng.) 

2.  Whenever  an  assignee  shall  make  ap- 
plication to  the  -court  for  authority  to  sub- 
mit a  controversy  arising  in  the  settlement 
of  demands  against  the  bankrupt's  estate, 
or  of  debts  due  to  it,  to  the  determination 
of  arbitrators,  or  for  authority  to  compound 
and  settle  such  controversy  by  agreement 
with  the  other  party.  The  subject  matter 
of  the  controversy  and  the  reasons  why  the 
assignee  thinks  it  proper  and  most  for  the 
interest  of  the  creditors  that  it  should  be 
settled  by  arbitration  or  otherwise,  shall  be 
set  forth  clearly  and  distinctly  in  the  appli- 
cation ;  and  the  court,  upon  examination  of 
the  same,  may  immediately  proceed  to  take 
testimony  and  make  an  order  thereon,  or 
may  direct  the  assignee  to  give  notice  of  the 
application,  either  by  publication,  or  by 
mail,  or  both,  to  the  creditors  who  have 
proved  their  claims,  to  appear  and  show 
cause,  on  a  day  to  be  named  in  the  order 
and  notice,  why  the  application  should  not  be 
granted,  and  may  make  such  order  thereon 
as  may  be  just  and  proper.  General  Order 
No.  20.   U.  S.  S.  C.—In  Bankruptcy. 

3.  Bankrupt  submitting  to.  A  sub- 
mission of  arbitration  by  a  bankrupt,  though 
of  matters  which  have  passed  to  his  assig- 
nees, is  not  void,  and  payment  of  costs  pur- 
suant to  the  award  may  be  enforced  against 
him.  In  re  Milnes,  15  C.  B.  451 ;  3  C.  L. 
B  232 ;  18  Jur.  1108  ;  24  L.  J.,  G.  P. 
29.    (Eng.) 


4.  To  settle  controversies.  He 
may  under  the  direction  of  the  court  sub- 
mit any  controversy  arising  in  the  settle- 
ment of  demands  against  the  estate  or  of 
debt  due  to  it,  to  the  determination  of  arbi- 
trators to  be  chosen  by  him  and  the  other 
party  of  the  controversy,  and  may  under 
such  direction  compound  and  settle  any  con- 
troversy, by  agreement  with  the  other  party, 
as  he  thinks  proper  and  most  for  the  interest 
of  the  creditors.  Sec.  17,  U.  S.  Bankrupt 
Act,  1867. 


ARRANGEMENT. 

1 .  And  be  it  further  enacted,  that  if  at 
the  first  meeting  of  creditors,  or  at  any  meet- 
ing of  creditors  to  be  specially  called  for  that 
purpose,  and  of  which  previous  notice  shall 
have  been  given  for  such  length  of  time  and 
in  such  manner  as  the  court  may  direct, 
three-fourths  in  value  of  the  creditors  whose 
claims  have  been  proved  shall  determine  and 
resolve  that  it  is  for  the  interest  of  the  gen- 
eral body  of  the  creditors  that  the  estate  of 
the  bankrupt  shall  be  wound  up  and  settled, 
and  distribution  made  among  the  creditors 
by  trustees,  under  the  inspection  and  direc- 
tion of  a  committee  of  the  creditors,  it  shall 
be  lawful  for  the  creditors  to  certify  and  re- 
port such  resolution  to  the  court,  and  to 
nominate  one  or  more  trustees  to  take,  and 
hold,  and  distribute  the  estate,  under  the 
direction  of  such  committee.  If  it  shall 
appear  to  the  court,  after  hearing  the  bank- 
rupt and  such  creditors  as  may  desire  to  be 
heard,  that  the  resolution  was  duly  passed 
and  that  the  interests  of  the  creditors  will 
be  promoted  thereby,  it  shall  confirm  the 
same.  And  upon  the  execution  and  filing, 
by  or  on  behalf  of  three-fourths  in  value  of 
all  the  creditors  whose  claims  have  been 
proved,  of  a  consent  that  the  estate  of  the 
bankrupt  be  wound  up  and  settled  by  said 
trustees  according  to  the  terms  of  such  res- 
olution, the  bankrupt,  or  his  assignee  in 
bankruptcy,  if  appointed,  as  the  case  maybe, 
shall,  under  the  direction  of  the  court,  and 
under  oath,  convey,  transfer,  and  deliver  all 
the  property  and  estate  of  the  bankrupt  to 
the  said  trustee  or  trustees,  who  shall,  upon 
such  conveyance  and  transfer,  have  and  hold 
the  same  in  the  same  manner,  and  with  the 
same  powers  and  rights,  in  all  respects,  as 
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the  bankrupt  would  had  or  held  the  same  if 
no  proceeding  in  bankruptcy  had  been 
taken,  or  as  the  assignee  in  bankruptcy 
would  have  done  had  such  resolution  not 
been  passed.  And  such  consent  and  the 
proceedings  thereunder  shall  be  as  binding 
in  all  respects  on  any  creditor,  whose  debt 
is  provable,  who  has  not  signed  the  same,  as 
if  he  had  signed  it,  and  on  any  creditor 
whose  debt,  if  provable,  is  not  proved,  as  if 
he  had  proved  it ;  and  the  court  by  order 
shall  direct  all  acts  and  things  needful  to  be 
done  to  carry  into  effect  such  resolution  of 
the  creditors,  and  the  said  trutees  shall  pro- 
ceed to  wind  up  and  settle  the  estate  under 
the  direction  and  inspection  of  such  com- 
mittee of  the  creditors,  for  the  equal  benefit 
of  all  such  creditors.  And  the  winding  up 
and  settlement  of  any  estate  under  the  pro- 
visions of  this  section  shall  be  deenied  to  be 
proceedings  in  bankruptcy  under  this  act ; 
and  the  said  trustees  shall  have  all  the 
rights  atfd  powers  of  assignees  in  bank- 
ruptcy. The  court,  on  the  application  of 
such  trustees,  shall  have  power  to  summon 
and  examine,  on  oath  or  otherwise,  the 
bankrupt,  and  any  creditor,  and  any  person 
indebted  to  the  estate,  or  known  or  sus- 
pected of  having  any  of  the  estate  in  his 
possession,  or  any  other  person  whose  ex- 
amination may  be  material  or  necessary  to 
aid  the  trustees  in  the  execution  of  their 
trust,  and  to  compel  the  attendance  of  such 
persons  and  the  production  of  books  and  pa- 
pers in  the  same  manner  as  in  other  pro- 
ceedings in  bankruptcy  under  this  act.  And 
the  bankrupt  shall  have  the  like  right  to  ap- 
ply for  and  obtain  a  discharge  after  the  pas- 
sage of  such  resolution  and  the  appointment 
of  such  trustees  as  if  such  resolution  had 
not  been  passed,  and  as  if  all  the  proceed- 
ings had  continued  in  the  manner  provided 
in  the  preceding  sections  of  this  act.  If 
the  resolution  shall  not  be  duly  reported  or 
the  consent  of  the  creditors  shall  not  be 
duly  filed,  or  if,  upon  its  filing,  the  court 
shall  not  think  fit  to  approve  thereof,  the 
bankruptcy  shall  proceed  as  though  no  res- 
olution had  been  passed,  and  the  court  may 
make  all  necessary  orders  for  resuming  the 
proceedings;  and  the  period  of  time  which 
shall  have  elapsed  between  the  date  of 
the  resolution  and  the  date  of  the  or- 
der for  resuming  proceedings  shall  not  be 
reckoned  in  calculating  periods  of  time  pre- 


scribed  by   the    act.     Section    43,    U.  S. 
Bankrupt  Act,  1867. 

2.  Section  *3  of  the  U.  S.  bankrupt  act 
of  1867,  does  not  warrant  the  granting  of  an 
order  that  the  assignee  be  authorized  to  com- 
promise any  and  all  doubtful  debts  due  to 
said  bankrupt  by  and  with  the  consent  of  a 
committee  of  three  creditors.  In  reDibblee, 
(-S*.  D.  N.  r.)  3  N.  B.  B.  17. 

3.  Although  proceedings  in  bankruptcy 
have  been  superseded  by  arrangement  under 
section  48  of  the  U.  S.  bankrupt  act  of  1867, 
it  is  necessary  to  make  proof  of  debts  against 
the  estate  of  a  bankrupt  before  the  register. 
In  re  Bakewell,  4  N.  B.B.  199. 

4.  Although  the  winding  up  and  settle- 
ment of  the  estate  are  to  be  deemed  proceed- 
ings in  bankruptcy  under  the  43d  section  of 
the  U.'S.  bankrupt  act  of  1867,  which  con- 
templates the  superseding  of  proceedings 
under  the  act,  and  in  given  contingencies  the 
resumption  of  such  proceedings,  yet  it  is 
evident  that  the  true  meaning  is  the  substi- 
tution of  the  modes  prescribed  in  this  sec- 
tion for  the  ordinary  modes.  Either  mode 
can  be  adopted,  the  ordinary  or  the  special 
one.  The  trustees,  under  the  direction  of 
the  committee,  can  wind  up  the  estate  just 
as  the  bankrupt  could  have  done,  or  they 
may  be  restricted  to  the  mere  limited  pow- 
ers and  duties  of  ordinary  assignees.  In  re 
Darby,  (E.  D.  Mo.')  4  N.  B.  B.  98. 


ARRANGEMENT  ACT. 

1.  Private.  The  7  &  8  Vict.  c.  70,  s.  8, 
has  hot  necessarily  the  effect  of  vesting  in 
the  trustee  all  the  estate  and  effects  of  the 
petitioning  debtor,  but  vests  only  so  much 
of  such  estate  and  effects  as  the  debtor  may 
give  up  and  the  creditors  accept,  or  that 
part  of  the  estate  and  effects  in  respect  of 
which  the  trustee  is  appointed.  Robins  v. 
Hobbs,  9  Hare,  122 ;  15  Jur.  598;  20  L.  J., 
Ghanc.  583.     (Eng.) 

2.  The  estate  and  effects  of  a  debtor 
availing  himself  of  the  above  acts  do  not 
vest  in  a  trustee  unless  there  is  a  resolution 
of  the  creditors  to  that  effect.  Chicott  v. 
Kemp,  3  Exch.  514 ;  19  L.  J.,  Exch.  258. 
(Eng.) 

3.  Under  section  43  of  the  IT.  S.  bank- 
rupt act  of  1867,  the  trustees,  under  direc- 
tion of  a  committee,  may,  if  so  ordered  by 
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the  court,  proceed  to  settle  the  estate  just 
as  if  there  had  been  no  adjudication  of  bank- 
ruptcy and  the  bankrupt  was  managing  his 
own  affairs,  taking  care  always  to  secure  le- 
gal protection  to  each  of  the  creditors.  In 
re  Darby,  QE.  I).  Mo.)  4  N.  B.  B.  98. 


ARREST  OF  BANKRUPT. 

1 .  The  assignees  or  creditors  of  a  bank- 
rupt who  obtained  a  [B.  a.]  certificate  un- 
der 12  &  13  Vict.  c.  106,  s.  257,  might  law- 
fully, notwithstanding  the  repeal  of  that 
section  by  24  &  25  Vict.  c.  134,  s.  230,  ar- 
rest the  bankrupt  under  the  powers  of 
that  certificate,  as  the  repealed  section 
both  imposed  a  penalty  upon  the  bank- 
rupt and  conferred  a  right  upon  the  as- 
signees or  creditors.  In  re  Kobinson,  ex 
parte  Graham,  36  L.  J.,  Q.  B.  203 ;  15  W. 
B.  900;  16  L.  T.,N.  S.  380.  s.  c.  nom  Gra- 
ham V.  Robinson,  2i.  B.,  Q.  B.  387.  (Eng.) 

2.  A  bankrupt  arrested  on  an  execution 
issued  on  a  judgment  in  an  action  for  deceit, 
is  not  entitled  to-  be  relieved  from  the  arrest 
pending  the  proceedings  in  bankruptcy.  In 
re  Whitehouse,  (ilfass.)  4  N.  B.  B.  15 ;  in  re 
Devoe,  2N.B.B.U. 

3.  An  order  of  arrest  made  on  a  provable 
debt  will  not  be  vacated,  but  the  suit  should 
be  stayed  to  await  the  determination  as  to 
the  bankrupt's  discharge.  In  re  Migel,  (jS. 
D.  N.  r.)  2  N.  B.  B.  153,  citing  in  re  Ro- 
senberg, 2  N.  B.  B.  81 ;  in  re  Kimball,  2 
N.  B.  B.  74  &  114;  in  re  Robinson,  2  N.B. 
B.  108. 

4.  An  overseer  is  discharged  by  his  bank- 
ruptcy from  a  debt  due  in  respect  to  a  sum 
of  money  in  his  hands  as  overseer  at  the 
time  of  the  bankruptcy.  Where,  therefore, 
an  overseer  had  become  bankrupt,  and  upon 
the  auditing  of  his  accounts  there  was  found 
to  be  a  balance  against  him.  Held,  that  he 
could  not  on  non-payment  be  committed  to 
gaol  under  7  &  8  Vict.  c.  101,  s.  32,  and  4 
&  5  Will.  4,  c.  76,  s.  99.  Reg.  v.  Martin ; 
in  re  James,  19  L.  T.,  N.  S.  733  ;  17  W.  B. 
442;  38  L.  J.,  M.,C.  73;  4  i.  B.,  Q.  B. 
285.    (Eng.) 


ARREST. 

1.  Protection  from.  On  the  20th  of 
November,  the  defendant  was  adjudicated 


bankrupt,  on  the  petition  of  a  creditor,  in 
Dublin.  On  the  12th  of  January  he  obtained 
a  first  class  certificate,  and  also  an  order  of 
protection  from  arrest.  The  certificate  was 
retained  in  the  court,  to  allow  of  any  cred- 
itors within  a  month,  appealing  against  its 
being  granted.  The  plaintiff,  on  the  2d  of 
October,  commenced  an  action  against  the 
defendant  upon  a  promissory  note  given  in 
respect  of  a  debt  owing  from  the  defendant, 
and  which  he  had  entered  in  his  schedule. 
The  defendant  pleaded  to  the  action,  but 
did  not  appear  at  the  trial,  on  the  ICith  of 
December,  when  a  verdict  passed  for  the 
plaintiff.  The  costs  were  taxed  on  the  8th 
of  January,  and  the  defendant  was  arrested 
on  the  13th,  when  he  produced  his  order  of 
protection.  Held,  that,  having  obtained  his 
certificate,  he  was  privileged  from  arrest  in 
respect  to  the  costs  as  well  as  the  debt,  and 
that  the  arrest  was  unlawful.  Simpson  v. 
Maravita,  38  L.  J.,  Q.  JS.  76 ;  4  L.  B.,  Q.  B. 
257;  17  W.  B.  589;  20  L.  T.,  N.  S.  275. 
(Eng.) 

2.  An  aiTCst  for  seven  days  (without 
close  custody,  i.  e.,  actual  imprisonment)  or 
more,  on  mesne  process  of  a  state  court 
upon  a  debt  of  over  one  hundred  dollars 
will  not  be  sufficient  cause  for  an  adjudica- 
tion in  bankruptcy.  In  re  Davis,  (;S'.  D.  N. 
r.)  3  N.  B.  B.  89. 

3.  Where  the  bankrupt  while  attending 
his  examination  under  an  order  of  a  register 
in  bankruptcy  is  arrested  on  mesne  process 
of  a  state  court,  he  will  be  released  from 
such  arrest  as  violating  his  privilege  under 
the  bankrupt  act.  But  after  this  privilege 
ceases  he  will  be  liable  to  be  re-arrested, 
although  if  it  shall  appear  to  the  U.  S.  court 
that  the  order  for  arrest  was  granted  on 
facts,  which  the  bankrupt  disputes  the  court 
will  make  an  order  of  reference  and  will  then 
decide  whether  the  bankrupt  was  liable  to 
arrest  thereon.  In  re  Kimball,  (S.  D.  N.  Y.) 
N.  B.  B.  Sup.  xlii. 

4.  A  bankrupt  cannot  be  arrested  under 
the  Stillwell  act  for  fraudulently  disposing 
of  his  real  property,  as  under  the  bankrupt 
act  the  assignee  acquires  title  thereto  and  has 
power  to  investigate  all  fraudulent  transac- 
tions and  enforce  the  rights  of  creditors. 
Goodwin  v.  Sharkey.  3  N.  B.  B.  138. 

5.  Illegal,  -when  no  defence.  If  one 
who  is  exempt  fi'om  arrest  by  reason  of  his 
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having  taken  the  benefit  of  the  insolvent  law 
Buffers  himself  to  be  sued,  judgment  to  be 
entered,  and  execution  to  issue  against  him, 
upon  which  he  is  arrested  and  gives  a  bond 
to  take  the  benefit  of  the  insolvent  law,  and 
the  condition  of  the  bond  is  broken  by  his 
failure  to  make  an  application  for  tl>at  pur- 
pose, he  cannot,  in  an  action  brought  on  tliat 
bond,  avail  himself  of  the  fact  that  his  ar- 
rest was  illegal.  Johnston  v.  Coleman,  8  W. 
^  S.,  Pa.  B.  69. 

6.  Protection  of  bankrupt  from. 
A  bankrupt  is  not  protected,  by  an  order  of 
protection,  from  arrest  at  the  suit  of  a  subse- 
quent creditor,  even  though  he  has  not 
passed  his  final  examination.  Phillips  v. 
Poland,  35  L.  J.,  C.  P.  128;  1  L.  B.,  C.  P. 
204;  12  Jwr.,  N.  S,  260;  s.  c.  35  L.  J., 
Bank.  19 ;  12  Jur.,  N.  S.  425 ;  14  L.  T., 
N.  S  502;  1  L.  R.  356.     (Bng.) 

7.  The  protection  from  arrest  granted  to 
a  bankrupt,  during  the  suspension  of  his 
certificate,  does  not  protect  him  from  arrest, 
in  respect  to  debts  contracted  since  his  bank- 
luptcy.  Grace  ii.  Bishop,  11  Exch.  424 ;  25 
L.  J.,  Exch.  58.     (Bng.) 

8.  The  privilege  of  a  bankrupt  from  ar- 
rest during  his  examination  extends  to  an 
attachment  issued  lor  a  contempt  in  not 
paying  money  under  an  award  made  a  rule 
of  court.  Ex  parte  Parker,  3  Yes.  554. 
(Eng.) 

9.  The  privilege  of  a  bankrupt  from  ar- 
rest during  his  examination  extends  to  an 
attachment  issued  for  contempt  in  not  pay- 
ing money  into  court.  Ex  parte  Bury,  3 
Mont.,  B.  <&  D.  309 ;  7  Jur.  406.     (Eng.) 

10.  A  bankrupt  may  be  taken  by  his 
bail  for  the  purpose  of  surrendering  him, 
even  though  he  have  a  protection  from  ar- 
rest ;  and  if  they  neglect  to  take  him  their 
liability  may  become  fixed.  Payne  v.  Spen- 
cer, ^M.&S.  237.     (Eng.) 

1 1 .  Trespass  was  not  maintainable  against 
a  plaintiff  in  an  action,  or  his  attorney,  for 
suing  out  an  execution,  and  causing  the  de- 
fendant to  be  arrested  under  it,  the  defend- 
ant at  the  time  having  an  order  of  protection 
from  arrest,  of  which  the  plaintiff  had  no  no- 
tice. Yearsley  v.  Hean,  14  M.  d;  W.  322 ; 
ZD.d!L.  265.     (Eng.) 

1 2.  A  bankrupt  attending  commissioners, 
in  obedience  to  their  summons,  was  arrested 
under  an  extent  at  the  suit  of  the  crown  ;  it 
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was  held,  that  although  the  crown  is  not 
within  the  bankrupt  statutes,  the  bankrupt 
was  entitled  to  his  discharge,  on  the  princi- 
ple of  the  common  law  protecting  witnesses 
attending  for  examination  under  regular  pro- 
cess for  that  purpose.  Ex  parte  Russell,  1 
Bose,  278;  19  Ves.  1G3;  S.  P.,  ex  parte 
Temple,  2  Ves.  d;  B.  391  ;  2  Bose,  22. 
(Eng.) 

1 3.  An  adjudicated  bankrupt,  who  had 
obtained  his  protection,  was  arrested  by  a 
sheriff's  officer  by  virtue  of  a  warrant  issued 
under  an  attachment  out  of  chancery  for  non- 
payment of  money ;  he  showed  his  protec- 
tion and  claimed  his  discharge,  but  the  offi- 
cer detained  him  longer  than  would  have 
been  necessary  to  obtain  a  copy  of  the  pro- 
tection, and  on  the  same  day  lodged  him  in 
jail.  The  bankrupt  brought  an  action 
against  the  officer  for  penalties  under  12  & 
13  Vict.,  c.  106,  s.  113  ;  it  was  held,  that 
he  was  liable  for  the  penalty.  Lees  v.  New- 
ton, 35  L.  J.,  C.  P.  285  ;  14  W.  B.  938. 
(Eng.) 

14.  An  interim  order  protected  the  insol- 
vent from  arrest  on  a  ca.  sa.,  upon  a  judg- 
ment against  him  for  a  debt  contracted  since 
the  filing  of  his  petition,  though  the  final 
order  did  not.  Wallinger  v.  Gurney,  11  O. 
B.,  N.  S.  182;  8  Jur.,  N.  S.  513;  31  L.  J., 
C.P.  55;8  W.B.  8i.    (Eng.) 

1 5.  Release  from.  A  court  of  bank- 
ruptcy will  not  interfere  in  the  arrest  of  a 
bankrupt,  on  a  judgment  which  it  has  no 
power  to  discharge,  unless  it  be  necessary 
to  enable  that  court  to  exercise  its  proper 
authority  and  jurisdiction  in  cases  before  it. 
In  re  Pettis,  2  N.  B.  B.  17. 

1 6.  Discharge  of  bankrupt  from. 
A  creditor  obtained  judgment  against  S.  on 
a  bill  of  exchange,  and  not  having  been  able 
to  arrest  him  proceeded  to  outlawry,  and 
S.  was  arrested  under  a  capias  ultagatum. 
S.,  while  in  custody  under  it,  was  adjudicated 
a  bankrupt.  Held,  that  he  was  not  "in  prison 
or  custody  for  debt,"  within  12  &  13  Vict., 
c.  106,  s.  112,  and  the  court  had  no  jurisJio- 
tion  to  order  his  release.  Ex  pa/rte  Stoffel, 
3  L.  J.,  Chanc.  240;  37  L.  J.,  Bank.  4;  16 
W.  B.  237.     (Eng.) 

17.  A  debtor  was  convicted  under  25  & 
26  Vict.,  0.  68,  s.  6,  for  violations  of  copy- 
right in  engravings,  and  sentenced  to  pay  a 
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fine,  and  in  default  tras  imprisoned.  After 
the  conviction,  he  executed  a  composition 
deed  with  his  creditors,  which  was  duly- 
registered.  He  then  applied  for  discharge 
from  prison.  Held,  that  the  process  un- 
der which  he  was  arrested  was  of  a  crim- 
inal nature  and  not  for  a  debt,  and  that  he 
was  not  entitled  to  his  discharge.  Ex  parte 
Graves,  16  W.  E.  993 ;  19  £.  T.,  M.  S.  241 ; 
3  L.  S.,  Ch.  642.     (Eng.) 

18.  The  court  may  direct  habeas  corpus 
to  a  jailor,  or  other  officer  having  a  bankrupt 
in  custody,  to  produce  him  before  the  regis- 
ter for  examination ;  and  if  the  bankrupt  has 
been  arrested  subsequent  to  filing  the  peti- 
tion, in  which  he  was  adjudged  a  bankrupt, 
upon  a  process  in  a  civil  action,  founded  on 
a  claim  provable  in  bankruptcy,  on  applica- 
tion to  the  court,  he  may  be  discharged  from 
such  arrest.     G.  0.,  rule  27. 

19.  A  defendant  who  has  obtained  a  dis- 
charge as  an  insolvent  debtor  since  judgment 
against  him,  and  who  is  arrested  on  a  ca.  sa., 
is  entitled  to  discharge  from  arrest  on  pro- 
duction of  his  insolvent  discharge.  On  a 
motion  of  this  kind  the  court  will  not 
inquire  into  the  regularity  or  validity  of 
such  discharge.  Kussell  v.  Packard,  9  Wen- 
dell, 431. 

20.  It  is  for  the  courts,  however,  to 
inquire  into  and  relieve  the  bankrupt  from 
arrest  under  process  from  a  state  court. 
Such  question  is  one  of  fact,  and  cannot  be 
decided  on  ex  parte  testimony.  In  re  Borst, 
2  N.  B.  B.  62.  In  re  Glaser,  1  J^.  B.  B. 
73. 

2 1 .  Where  a  person  who  had  received  liis 
discharge  in  bankruptcy  was  arrested  subse- 
quent to  his  discharge  on  a  judgment  on 
trespass,  the  United  States  court  directed 
his  discharge  upon  a  writ  of  habeas  corpus. 
Though  the  state  court  would  probably 
release  the  prisoner  under  such  circum- 
stances, it  was  the  duty  of  the  United  States 
district  court  to  see  that  he  was  released, 
and  to  protect  him.  In  re  Simpson,  2  N. 
B.  B.  17. 

22.  A  debtor  will  not  be  discharged  from 
arrest  when  it  appears  from  the  affidavit  of 
the  plaintiff  that  the  debt  will  not  be  dis- 
charged by  a  discharge  in  bankruptcy.  If 
the  bankrupt  dispute  the  facts  on  which  the 
state  court  acted  in  ordering  his  arrest,  he 
must  try  that  question  in  the  state  court. 


In  re  Valk,  et  al.  (_S.  D.  N.  F.)    3  JV. 
B.  B.  73. 

23.  If  the  civil  action  in  a  state  court 
in  which  bankrupt  is  an-ested  is  distinctly 
and  solely  founded  on  fraud,  it  is  within  the 
equity  of  section  33  of  the  bankrupt  act,  and 
consequently  no  discharge  from  arrest  can 
be  granted.  In  re  Whitehouse,  {Mass.^  4 
N.  B.  B.  5,  citing  in  re  Devoe,  IN.B.B.ll. 

24.  A  United  States  district  court  has 
no  authority  to  relieve  from  arrest  and  im- 
prisonment on  state  process  bankrupts  who 
are  unjustly  charged  concerning  matters  not 
coming  within  its  cognizance.  Evidence 
therefore  cannot  be  received  to  contradict 
the  declaration  and  to  show  that  no  cause 
of  action  really  exists  as  is  therein  set  forth, 
unless  within  the  jurisdiction  of  the  U.  S. 
court.  In  re  Devoe,  (Jdass.,')  2  N.  B.  B. 
11 ;  citing  in  re  Glaser,  1  N.  B.  B.  73;  cited 
in  re  Whitehouse,  4  N.  B.  B.  15. 

25.  A  creditor  recovered  a  judgment  and 
issued  an  execution  thereon  against  his 
debtor  in  the  state  court.  Subsequently  the 
debtor  was  arrested  on  the  execution  and 
gave  a  recognizance  before  a  magistrate  to 
appear  for  examination  under  the  laws  of 
the  state  for  the  relief  of  poor  debtors.  He 
appeared  and  the  examination  was  continued 
from  time  to  time.  The  debtor  pending  the 
examination  was  adjudged  a  bankrupt  on  his 
own  petition.  Afterwards  the  creditor  filed 
with  the  magistrate  charges  of  fraud  against 
the  bankrupt  under  the  state  statutes.  The 
court  decided  that  such  charges  of  fraud 
filed  as  above  stated  were  not  a  new  suit, 
which  should  be  stayed  under  the  21st  sec- 
tion of  the  bankrupt  act,  and  that  it  had  no 
power  to  relieve  the  bankrupt  from  arrest. 
Minon  v.  Van  Nostrand  et  al.  {Mass.)  4  JV. 
B.  B.  28. 

26.  The  bankrupt  will  not  be  discharged 
from  arrest  in  an  action  on  a  debt  created  by 
the  defalcation  of  the  debtor  while  acting  in 
a  fiduciary  capacity.  In  re  Kimball,  (5.  Z>. 
N.  r.)  2  N.  B.  B.  74;  Duquid  v.  Edwards, 
50  Barb.  S.  C.  B.  288. 

27.  The  bankrupt  will  not  be  released 
from  arrest  nor  his  bail  from  the  bail  bonds 
if  the  debt  on  which  the  arrest  was  founded 
was  one  created  by  fraud.    In  re  Robinson, 

(f7.  s.  a.  c,  jsr.  r.)  2  n.  b.  b.  108. 

28.  Where  it  appears  by  an  inspection  of 
the  proceedings  in  a  state  court  in  which  the 
order  for  arrest  was  granted,  that  the  arrest 
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vras  founded  by  the  state  court  on  a  debt 
which  appears  on  the  face  of  the  proceedhigs 
to  be  one  created  by  the  fraud  of  the  bank- 
rupt and  from  which  his  discharge  would 
not  relieve  him,  the  court  in  bankruptcy  will 
not  inquire  into  the  question  of  fraud  on  ap- 
plication to  discharge  from  arrest.  In  re 
Kimball,  2  JV.  B.  R.  74;  aflrmed,  (CT.  S. 
C.  C,  N,  r.)  2  N,  B.  B.  114. 

29.  Fiduciary  debts  are  not  discharged 
by  bankruptcy  and  a  bankrupt  will  not  be 
released  from  an  arrest  thereon  out  of  the 
district  in  which  the  bankruptcy  proceedings 
are  pending.  In  re  Seymour,  (/S.  B.  N.  Y.) 
N.  B.  B.  Sup.  vii, 

30.  Where  an  arrest  is  made  in  an  action 
but  prior  to  bankruptcy  proceedings,  the 
bankrupt  will  not  be  released  therefrom  on 

'  a  writ  of  habeas  corpus.    In  re  Walker, 
(Mass.')  1  N.  B.  B.  60. 

31.  A  U.  S.  district  court  has  power  to 
issue  a  writ  of  habeas  corpus  and  to  release 
a  bankrupt  from  arrest  and  imprisonment 
on  process  of  a  state  court  in  an  action 
founded  upon  a  debt  dischargeable  in  bank- 
ruptcy. In  re  Glaser,  (S.  B.  N.  Y.)  1  N. 
B.  B.  73. 

32.  The  bankrupt  act  while  it  forbids  the 
arrest  of  the  debtor  on  the  part  of  certain 
creditors  during  the  pendency  of  bankrupt 
proceedings,  does  not  interfere  with  arrests 
existing  at  the  date  of  adjudication.  In  re 
Hazleton,  2  N.  B.  B.  12. 

33.  A  debtor  will  be  released  by  an  order 
of  a  court  of  bankruptcy  from  arrest  and 
imprisonment  pursuant  to  orders  issued  out 
of  a  state  court,  where  the  same  were 
granted  in  an  action  against  the  debtor  for 
fraud  or  embezzlement  while  acting  in  a 
fiduciary  capacity,  until  proceedings  relative 
to  his  discharge  have  been  determined.  In 
re  Jacoby,  N.  B.  B.  Sup.  xxvi. 

34.  Releasing  bankrupts  from. 
Where  a  bankrupt  has  surrendered  and  ob- 
tained protection,  the  court  has  power  to 
release  him  from  custody  after  his  arrest. 
In  re  Browne,  13,  W.  B.  926;  12  L.  T.,  N: 
5f.  641.     (Bng.) 

35.  The  discretionary  power,  given  to 
the  court  of  bankruptcy,  of  releasing  from 
prison  a  bankrupt,  who  has  been  arrested 
for  debt,  is  only  to  be  exercised  for  the  pur- 
pose of  advancing  the  interests  of  the  cred- 
itors, and  is  not  given  for  the  benefit  of  the 


bankrupt.  Ex  parte  Stuart,  in  re  Waugh, 
33  L.  J.,  Bank.  4;  9  Jur.,  N.  S.  1303;  9 
L.  T.,  N.  S.  466.    (Eng.) 

36.  It  is  no  bar  to  the  bankrupt's  release, 
that  he  is  in  custody  under  an  attachment 
issued  out  of  the  divorce  court  for  non-pay- 
ment of  alimony.  In  re  Kawlins,  12  L.  T., 
N.  S.  57.     (Eng.) 

37.  Where  a  bankrupt  is  in  prison  when 
he  obtains  his  protection,  the  court  will  not 
order  him  to  be  discharged,  unless  it  appears 
that  his  discharge  will  be  useful  in  the  ad- 
ministration of  his  estate.  Ex  parte  Jones, 
ZBe  G.  &J.  671.    (Eng.) 

38.  Where  a  bankrupt,  who  had  unsuc- 
cessfully applied  to  be  discharged  from  im- 
prisonment, renewed  his  application  after 
his  last  examination,  it  was  held,  that  it 
was  to  be  regarded  as  an  original  application, 
and  that  its  refusal  gave  a  new  right  of  ap- 
peal. Ex  parte  Jones,  %  Be  Q.  &  J.  671. 
(Eng.) 

39.  The  court  of  bankruptcy  has  no 
authority,  independently  of  12  &  13  Vict., 
c.  106,  s.  112,  to  order  the  release  of  a 
bankrupt,  whose  order  of  discharge  has 
been  suspended  with  protection,  and  who 
(having  neglected  to  obtain  a  renewal  of 
time)  is  arrested  on  ca.  sa.  after  the  expira- 
tion of  his  term  of  protection,  and  before 
the  commencement  of  a  second  term.  Ex 
parte  Kimberly,  11  Jur.,N.  S.571;  34  i. 
J.,  Bank.  28;  13  W.  B.  641 ;  12  L.  T.,  iV'. 
S.  291.     (Eng.) 

40.  Where  a  protection  has  been  deter- 
mined by  an  adjournment  sine  die,  and  the 
bankrupt  is  again  arrested,  there  is  no  power 
to  release  him,  until  the  order  of  discharge 
is  obtained  from  the  court  of  bankruptcy. 
Rotherham  v.  Lelliott,  14  L.  T.,  N.  S.  862. 
(Eng.) 

41.  The  court  will  generally  discharge  the 
bankrupt  from  custody,  where  the  debt  is 
due  before  bankruptcy,  and  consequently 
provable  under  the  commission.  Holding 
V.  Impsey,  7  Moore,  614;  1  Bing.  189;  S. 
P.,  Robinson  v.  Vale,  4  D.  SB.  340;  2  B. 
d'  a.  769.     (Eng.) 

42.  Where  a  debt  is  due  before  bank- 
ruptcy, and  consequently  provable  under 
the  commission,  the  court  will  in  general  dis- 
charge the  bankrupt  out  of  custody,  unless 
it  appears  that  the  certificate  was  obtained 
by  fraud.  Vincent  v.  Brady,  2  H.  Bl.  1. 
(Eng.) 
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43.  Or  that  it  was  seriously  meant  to  be 
disputed.  Stacy  v.  Frederici,  2  B.  t&  P. 
390.     (Eng.) 

44.  Or  the  commission  appears  to  be 
grossly  fraudulent.  Sarley  v.  Jones,  2  W. 
JBi.  725.     (Eng.) 

45.  A  bankrupt  having,his  order  of  dis- 
charge drawn  up  and  delivered  out  to  him  is 
entitled  to  his  release  from  custody  under 
an  attachment  for  costs  of  a  suit  in  the  di- 
vorce court,  in  which  he  was  co-respondent. 
In  re  Green,  6  i.  T.,  N.  S.  109.     (Eng.) 

46.  A  shareholder  of  an  insolvent  bank- 
ing company,  against  whom  the  court  had, 
under  7  &  8  Vict.,  c.  113,  s.  13,  granted  leave 
to  a  judgment  creditor  of  the  company  to  is- 
sue execution,  but  who  afterwards  became 
bankrupt,  was  entitled,  upon  obtaining  his 
certificate,  to  be  discharged  out  of  custody 
under  such  execution.  The  court  in  which 
the  order  for  execution  was  obtained  is  the 
proper  court  to  apply  to  for  the  discharge, 
which  it  has  the  power  to  grant  under  the  gen- 
eral jurisdiction  it  possesses  over  its  own 
process.  Thompson  «.  Harding,  3  C.  B.,N. 
S.  254;  4  Jwr.,N.  (S'.94;  27  L.J.,  C.  P. 
38.  (Eng.) 
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1 .  Must  equal  in  value  50  per  cent, 
to  entitle  bankrupt  to  discharge 
without  consent.  An  involuntary  bank- 
rupt who  has  complied  with  all  the  provi- 
sions of  the  bankrupt  act  can  apply  for  and 
receive  a  discharge  the  same  as  a  a  volun- 
tary bankrupt.  The  thirty-third  section  of 
the  bankrupt  act,  as  amended  July  27,  1868, 
and  July  14,  1870,  is  applicable  to  proceed- 
ings in  involuntary  bankruptcy.  An  insol- 
vent, although  having  assets,  and  those  as- 
sets having  been  duly  surrendered  to  the 
assignee,  but  not  amounting  to  the  required 
fifty  per  cent,  of  the  claims  proven  against 
his  estate  is  not  entitled  to  a  certificate  of 
conformity,  unless  the  bankrupt  before,  on, 
or  at  the  time  of  hearing  the  application  for 
discharge,  tender  or  file  the  assent  in  writing 
of  a  majority  in  number  and  value  of  his  cred- 
itors to  whom  he  shall  have  become  liable  as 
principal  debtor,  and  who  shall  have  proved 
their  claims  as  required  by  section  thirty- 
three  of  the  bankrupt  act  as  amended.  In 
case  an  involuntary  bankrupt  does  not  tender 


or  file  the  assent  of  his  creditors  or  show 
payment  of  his  debts  by  return  of  the  assig- 
nee, or  that  his  property  and  effects  equal  or 
will  pay  fifty  per  cent.,  so  as  to  comply  with 
the  requirements  of  section  thirty-three  of  the 
bankrupt  act  as  amended,  the  certificate  of 
conformity  cannot  be  granted.  In  re  Bun- 
ster,  (5.  D.  N.  r.)  5  N.  B.  JR.  82. 

3.  Contra.  Where  creditors  fail  to  prove 
their  debts  they  show  by  their  acts  that  they 
do  not  wish  to  be  considered  as  such.  The 
law  contemplates  that  they  shall  be  carefully 
warned  and  notified,  but  the  statute  makes 
no  provisions  for  a  dividend  amongst  them 
until  they  have  verified  their  claims  as  pre- 
scribed by  law.  After  holding  the  assets  in 
his  possession  for  a  reasonable  time,  subject 
to  creditors'  claims,  the  assignee  may  be  or- 
dered to  pay  the  same  over  to  the  bankrupt. 
It  is  not  the  duty  of  the  assignee  to  hunt  up 
and  pay  supposed  creditors.  In  re  Hoyt, 
3  N.  B.  B.  13. 

3.  A  bankrupt's  assets  are  not  to  be  return- 
ed to  him  after  payment  of  debts  proved,  but 
should  be  applied  and  distributed  pro  rata 
amongst  his  creditors  whose  names  appear 
in  his  schedules  although  they  have  failed  to 
make  proper  proof  of  their  claims.  In  re 
James,  2  N.  B.  B.  78 ;  in  re  Haynes,  2  N. 
B.  B.  78. 

4.  The  register  is  authorized  to  take  pos- 
session of  the  bankrupt's  assets,  even  though 
the  bankrupt  is  not  willing  and  intimates 
that  there  is  a  prospect  of  a  settlement  with 
his  creditors.  In  re  Shafer  et  al.  2  N.  B. 
B.  178. 

5.  Where  an  assignee  of  a  bankrupt's  es- 
tate has  possession,  as  assets,  of  a  vessel 
against  which  there  are  claims  pending  in 
an  admiralty  court,  the  claimants  must  ap- 
ply to  the  court  in  bankruptcy  for  a  liquida- 
tion of  their  claims,  and  an  injunction  will 
be  granted  to  the  assignee  restraining  the 
claimants  from  holding  or  attempting  to 
hold  the  vessel.  In  re  Peoples'  Mail  Steam- 
ship Co.  2  N.  B.  B.  170. 

6.  Where  there  are  firm  assets  and  firm 
liabilities,  the  firm  must  be  declared  bank- 
rupt before  any  of  its  members  can  be  dis- 
charged from  its  liabilities.  In  reWinkens, 
2N.B.  B.  113. 

7.  The  register  is  authorized  to  direct 
payment  of  a  solicitors  fees  out  of  the  bank- 
rupts assets  where  there  is  no  opposition. 
In  re  Lane,  2  N.  B.  B.  100. 
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8.  The  distribution  of  a  bankrupt's  as- 
sets cannot  be  interfered  with  by  the  pro- 
cess of  a  state  court.  In  re  Bridgmau,  2  N. 
B.  B.  84 

9.  Assets  which  are  encumbered  prop- 
erty, may  be  sold  or  disposed  of  at  the  dis- 
cretion of  the  court.  In  re  Salmons,  2  N. 
B  B.  19. 

1 0.  Where  the  assets  are  derived  from  the 
collection  of  a  promissory  note  there  will  be 
a  pro  rata  distribution  of  the  same  notwith- 
standing the  claims  of  a  judgment  creditor 
whose  judgment  is  not  a  lien  under  the  state 
laws.    In  re  Erwin,  et  dl.  3  N.  B.  B.  142. 

1 1 .  The  assets  of  two  partners,  sold  by 
one  partner  to  the  other  and  mingled  with 
other  assets  of  the  purchasing  partner,  are 
liable  in  the  first  instance  to  the  payment  of 
the  individual  debts  of  the  purchasing  part- 
ner, notwithstanding  there  was  an  agree- 
ment between  the  partners  at  the  time  of 
the  dissolution  and  the  transfer  to  the  suc- 
ceeding partner  of  the  partnership  stock, 
that  if  the  other  assets  (notes  and  accounts) 
of  the  firm  should  not  be  sufficient  to  pay 
the  partnership  debts  the  payment  thereof 
was  to  be  made  by  both  partners  equally. 
Should  there  be  any  excess  of  such  assets 
after  payment  of  the  individual  debts  of  the 
purchasing  partner  the  same  will  then  be 
distributed  amongst  the  creditors  of  the  old 
firm.    In  re  Montgomery,  3  N.  B.  B.  109. 

12.  Assets  should  be  surrendered  to  the 
register  in  voluntary  bankruptcy  cases  and 
he  is  authorized  to  make  proper  provision 
for  the  safe  keeping  of  the  assets  until  they 
can  be  turned  over  to  an  assignee  in  bank- 
ruptcy. In  re  Hasbrouck,  N.  B.  B.  iSitp. 
xvii. 

1 3.  The  word  assets  in  the  33d  section  of 
the  bankrupt  act  should  be  construed  to 
mean  the  proceeds  of  the  debtor's  property 
which  are  applicable  to  the  payment  of  his 
debts,  and  not  the  appraised  value  of  the 
estate.    In  re  Frederick,  3  N.  B.  B.  117. 

14.  Equal  distribution  of.  It  is 
the  intent  of  the  U.  S.  bankrupt  act  of  1867, 
to  give  all  creditors  (including  of  course  a 
bankrupt's  wife  who  is  a  creditor),  an  equal 
share  of  the  assets  without  regard  to  the 
mode  in  which  their  rights  might  have  been 
enforced  if  there  had  been  no  bankruptcy. 
In  re  Blandin,  (Mass.)  5  N.  B.  B.  39. 

15.  See  discharge,  refusal  of  because  as-  I 


sets  not  equal  to  fifty  per  cent.    In  re  Bor- 
den &  Geary,  (S.  D.  N.  F.)  5  N.  B.  B.  128. 

16.  Marshaling  of.  Where,  upon  the 
dissolution  of  a  copartnership,  the  retiring 
partner  assigned  all  his  interest  in  the  part- 
nership assets  to  the  continuing  partner, 
who  agreed  on  his  part  to  pay  all  the  part- 
nership debts  and  liabilities  within  two 
years  thereafter;  and  separate  flats  were 
issued  against  them.  It  was  held,  that  cer- 
tain debts  contracted  and  due  to  them  when 
in  partnership,  and  which  were  outstanding 
at  the  time  of  the  flats,  were  the  joint  estate 
of  the  partnership,  and  as  such  distributa- 
ble amongst  their  joint  creditors.  Ex  parte 
Hawtrey,  7  Jur.  71  0.  B.     (Bng.) 

17.  In  marshaling  the  assets  of  insol- 
vent copartners  real  estate  intended  and 
treated  by  them  as  partnership  property  will 
go  to  the  partnership,  in  preference  to  the 
several  creditors,  notwithstanding  on  the 
face  of  the  deed  it  is  held  by  them  as  ten- 
ants in  common  at  law.  Fall  River  Whal- 
ing Company  v.  Berden,  10  Cush.  (Mass.) 
458. 

1 8.  When  the  assets  of  a  bankrupt  after 
the  payment  of  valid  bonds  do  not  equal 
flfty  per  cent,  of  the  claims  proved  against 
him,  contracted  subsequently  to  Jan.  1, 
1869,  on  which  he  was  liable  as  principal 
debtor  and  he  fails  or  neglects  to  file  the 
consent  of  a  majority  in  number  and  amount 
of  those  creditors,  he  can  only  be  discharged 
from  debts  contracted  prior  to  Jan.  1st, 
1869.    In  re  Graham,  5  N.  B.  B.  155. 


ASSUMPSIT. 

1.  A.  was  employed  by  C.  to  do  work  on 
vessels  owned  jointly  by  C.  and  S.  and  on 
vessels  owned  solely  by  0.,  and  charged  the 
work  on  his  book  to  the  respective  vessels 
and  owners,  and  received  payment  in  part  at 
different  times  from  C .,  but  not  in  settlement 
of  any  balance.  A.  subsequently  rendered 
bills  of  all  work  to  C.  whose  name  only  was 
mentioned  in  the  bills,  and  credited  all  the 
payments  made  by  C,  leaving  a  balance  in 
favor  of  A.  for  which  he  refused  to  re- 
ceive C.'s  note,  though  offered  by  0.,  in 
payment,  lest  he  should  thereby  discharge 
S.  and  lose  his  lien  on  the  vessels  upon 
which  the  work  was  done.    C.  was  after- 
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■wards  declared  bankrupt  and  A.  proved  his 
claim  against  him  for  said  balance  ;  C.'s  as- 
signee brought  an  action  agaist  S.  to  recover 
the  amount  thus  paid  by  C.  forS.,  and  while 
the  action  was  before  an  auditor  A.  executed 
a  release  of  S.  and  left  it  for  S.  with  the 
auditor.  Held,  in  said  action  that  A.  had 
so  far  given  credit  to  C.  that  he  could  sue 
C.  alone  for  the  work  done,  and  that  a  dis- 
charge of  him  would  be  a  discharge  of  S. 
also;  that  S.  had  received  his  full  share  of 
the  benefit  of  the  work  done  by  A.;  that  the 
proving  of  A.'s  claim  on  C.  for  the  balance 
nnder  the  proceedings  in  bankruptcy  and 
his  release  of  S.  were  equivalent  to  payment 
by  C;  and  that  S.  was  liable  to  O.'s  assig- 
nee for  the  amount  sued  for  in  the  action. 
Winson  v.  Savage,  9Met.  (ikfass.)  346. 


ASSIGNEE. 

1.  Accotmt  for  all  moneys.  The 
assignee  shall  keep  a  regular  account  of  all 
money  received  by  him  as  assignee,  to 
which  every  creditor  shall  at  reasonable 
times  have  free  resort.  Sec.  15,  U.  S.  bank- 
rupt act,  1867. 

2.  Accounts  of.  An  assignee  of  an  in- 
solvent debtor  may  keep  accounts  and  mem- 
oranda of  his  doings  as  assignee  in  blank 
leaves  of  books  of  account  belonging  to  the 
estate,  and  after  settling  his  final  account 
and  distributing  all  the  estate  that  has  come 
to  his  hands,  in  pursuance  of  the  order  of 
court,  may  retain  his  receipts,  vouchers  and 
memoranda  for  his  account,  and  may  cut  out 
such  blank  leaves  before  delivering  the  books 
of  account  to  his  successors.  Huard  v.  Bas- 
sett,  11  Allen,  (ilfass.)  213. 

3.  Preparatory  to  the  final  dividend,  the 
assignee  shall  submit  his  account  to  the 
court  and  file  the  same,  and  give  notice  to 
the  creditors  of  such  filing,  and  .shall  also 
give  notice  that  he  will  apply  for  a  settle- 
ment of  his  account,  and  for  a  discharge 
from  all  liability  as  assignee,  at  a  time 
specified  in  such  notice,  and  at  such  time 
the  court  shall  audit  and  pass  the  accounts 
of  the  assignee ;  and  such  assignee  shall,  if 
required  by  the  court,  be  examined  as  to  the 
truth  of  such  account,  and,  if  found  correct, 
he  shall  thereby  be  discharged  from  all  lia- 


bility as  assignee  to  any  creditor  of  the  bank- 
rupt.   Sec.  28,  U.  S.  bankrupt  act,  1867. 

4.  Accounts  to  be  rendered  by 
ofl&oial.  Where  a  retired  official  assignee 
omitted  to  close  his  accounts,  or  to  deliver 
up  his  books  and  the  commissioner  omitted 
to  make  a  periodical  audit  of  the  accounts, 
the  court,  in  ordenng  that  the  balances  due 
from  and  to  the  official  assignee  be  paid  in  to 
court,  directed  the  retiring  salary  of  the 
official  assignee  to  be  suspended  until  the 
result  of  the  inquiries  was  known.  In  re 
Johnson,  9  L.  T.,  N.  S.  672.     (Eng.) 

5.  Accounts  rendered  by.   When  a 

bankrupt  petitioned  for  an  inquiry  against 
his  assignees,  under  <>  commission  wliich 
had  been  issued  seventeen  years  before,  and 
there  had  been  no  transactions  relating  to 
the  personal  estate  for  fifteen  years,  the  in- 
quiry was  refused  as  to  the  personal  estate; 
but  it  being  sworn  that  one  of  the  assignees 
had  been  in  receipt  of  the  rents  and  profits 
of  the  real  estate  up  to  the  period  of  his 
death,  which  happened  a  few  months  before 
presenting  the  petition,  an  inquiry  was 
directed  as  to  the  real  estate  against  the 
surviving  assignee.  Ex  parte  Newhouse,  1 
Mont.,  D.  &  D.  508 ;  5  Jur.  250.     (Eng.) 

6.  Where  there  had  been  no  audit  of  the 
assignee's  accounts,  and  large  sums  had 
been  received  by  them,  it  was  held,  that 
the  official  asisignee  acted  properly  in  calling 
for  an  audit,  although  twenty-five  years  had 
elapsed  since  any  step  had  been  taken,  and 
no  creditor  made  any  complaint;  but  the 
court  being  of  the  opinion  that  the  official 
assignee  might,  with  httle  difficulty,  and  at 
a  small  expense,  have  satisfied  himself  that 
the  circumstances  did  not  render  it  incum- 
bent upon  him  to  continue  to  prosecute  a 
claim  against  the  creditors'  assignee,  he  was 
not  entitled  to  his  full  costs  as  against  tlie 
latter,  there  being  no  estate.  Ex  parte 
Shaw,  1  De  G.  242.     (Eng.) 

7.  Where  the  assignees  received  no 
money,  nor  made  any  payments,  for  or  on 
account  of  the  estate  personally,  all  the  re- 
ceipts and  payments  were  had  and  made  by 
their  solicitor.  The  solicitor  stated  on  oath 
their  accuracy,  namely,  that  all  the  receipts 
and  payments  were  such  as  were  disclosed 
in  certain  documents  which  he  laid  before 
the  commissioners;  but  it  did  not  appear 
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that  the  assignees  verified  the  accuracy  of 
the  accounts.  It  was  held,  that  the  accounts 
were  still  open.  Ex  parte  Rees,  9  Jur.  996. 
(Eng.) 

8.  Allowance  of  final  account.  If 
the  assignee  of  an  insolvent  debtor  has  set- 
tled and  obtained  allowance  of  his  final  ac- 
count, paid  to  the  creditors  all  the  dividends 
ordered  to  be  paid,  and  died,  and  a  new  as- 
signee has  been  appointed,  the  executors  of 
tlie  original  assignee  cannot  maintain  a  bill 
in  equity  to  set  aside  such  appointment, 
although  it  does  not  appear  that  any  estate 
of  the  debtor  remains  undistributed.  Bas- 
sett  V.  Washburn,   9  AlUn,   (Mass.)  197. 

9.  Actions  by  and  against.  An 
assignee  has  a  right  to  be  substituted  as  a 
party  in  place  of  the  bankrupt  in  suits  pend- 
ing in  state  courts  for  the  recovery  of  claims 
provable  in  bankruptcy,  and  should  defend 
the  rights  of  the  creditors  therein,  and  who, 
through  him,  succeed  to  whatever  rights 
the  bankrupt  had  prior  to  any  agreement 
entered  into  on  the  eve  of  bankruptcy  by  the 
bankrupt  and  one  or  more  of  his  creditors. 
In- re  Sampson,  4:N.  B.  B,.\. 

10.  No  person  shall  be  entitled  to  main- 
tain an  action  against  an  assignee  in  bank- 
ruptcy for  anything  done  by  him  as  such  as- 
signee without  previously  giving  him  twenty 
days'  notice  of  such  action,  specifying  the 
cause  thereof,  to  the  end  that  such  assignee 
may  have  an  opportunity  of  tendering 
amends,  should  he  see  fit  to  do  so.  Sec.  14 
TJ.  S.  bankrupt  act,  1867. 

1 1 .  The  assignee  has  the  right  to  bring 
suit  and  recover  property  where  the  proofs 
establish  a  transfer  within  a  state  statute 
of  frauds,  and  also  to  recover  the  same 
when  such  transfer  is  denounced  a  fraud  un- 
der sections  35  or  39  of  the  bankrupt  act. 
Foster  v.  Haokley  &  Sons,  2  JV.  B.  B.  131. 

12.  The  assignee  of  a  bankrupt  is  not  en- 
titled to  property  attached  more  than  four 
months  prior  to  the  bankruptcy  proceedings ; 
attachment  made  four  months  prior  to  bank- 
ruptcy proceedings  will  not  be  dissolved, 
and  the  specific  property  thereby  attached 
will  be  subject  to  the  plaintiffs'  judgment. 
Bowman  v.  Harding,  4  N.  B.  B.  5. 

1 3.  The  assignee  is  entitled  to  contest  a 
conveyance,  void  under  the  bankrupt  act,  as 
well  as  to  maintain  the  void  character  of  any 


instrument.  Although  the  bankrupt  may  be 
precluded  from  successfully  maintaining  an 
action  for  the  recovery  of  property  conveyed 
by  a  void  or  fraudulent  instrument,  or  with- 
out proper  consideration,  the  assignee  repre- 
senting the  creditors  is  not  precluded  from 
recovery  in  such  cases,  and  it  is  his  duty  to 
contest  the  validity  of  any  instrument  by 
which  one  creditor  has  obtained  a  preference 
over  others.   In  re  Metzger,  2  N.  B.  B.  114. 

14.  An  assignee  must  file  a  bill  to  re- 
strain creditors  in  their  proceedings  against 
the  bankrupt's  estate,  but  before  his  appoint- 
ment the  bankrupt  has  this  right,  in  which 
latter  case  the  petition  or  bill  may  .be 
amended  so  as  to  make  the  assignee  a  party 
to  the  proceedings.  In  re  Bowie,  1  N.  B. 
B.  185 ;  in  re  Jones  et  al.  1  N.  B.  B.  165. 

15.  An  assignee  in  bankruptcy  may 
maintain  an  action  to  set  aside  fraudulent 
conveyances  made  by  the  debtor  before  he 
is  adjudged  a  bankrupt,  when  those  receiv- 
ing the  transfer  are  parties  to  the  fraud,  and 
the  action  is  not  barred  by  the  statute  of 
limitations.  '  Bradshaw,  assignee,  v.  Klein 
et  al.  1  N.  B.  B.  146;  s.  c.  7  ^.  £.  Beg. 
505  ;  s.  c.  3  Pitts.  L.  J.  433;  s.  c.  1  L.  T. 
5.72. 

1 6.  An  assignee  may  be  sued  in  the  state 
courts  when  he  takes  the  property  of  others 
under  the  belief  that  it  belongs  to  the  bank- 
rupt, and  when  the  claimant  is  successful, 
the  assignee  will  have  to  pay  the  costs  of 
such  suit,  and  it  will  rest  with  the  discre- 
tion of  the  district  court  as  to  allowing  him 
such  costs  out  of  the  bankrupt's  estate.  In 
re  Noakes,  2  iV.  B.  B.  164. 

17.  Section  14  of  the  bankrupt  act  of 
1867  gives  the  assignee  in  bankruptcy  the 
right  to  bring  suit  as  well  to  recover  where 
the  proofs  establish  a  transfer  made  to  de- 
feat creditors  within  the  state  statute  against 
fraudulent  conveyances,  as  to  recover  prop- 
erty, or  its  value,  which  by  section  35  or  39 
has  been  transferred  in  fraud  of  the  bank- 
rupt act.  Foster  v.  Hackley  &  Sons,  2  N.  Bj 
B.131. 

1 8.  In  an  action  by  the  assignees  of  an 
insolvent  debtor  to  recover  the  value  of 
goods  sold  by  him  in  violation  of  the  pro- 
visions of  St.  1846,  c.  284,  sec.  27,  it  is  not 
necessary  to  set  forth  in  detail  in  the  decla- 
ration the  facts  on  which  the  plaintiffs  rely 
to  support  it.  Tapley  v.  Forbes,  2  AUen, 
{Mass.)  20. 
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19.  The  assignee  of  an  insolrent  debtor 
cannot  maintain  an  action  to  recover  the 
value  of  goods  sold  and  delivered  under  a 
fraudulent  conveyance  to  the  defendant  if 
the  same  were  not  retained  by  the  latter, 
but  were  returned  to  the  debtor,  who,  be- 
fore the  time  of  the  first  publication  of  the 
notice  of  the  issuing  the  warrant  in  insol- 
vency, sold  them  as  his  own  to  another  per- 
son. Rayner  v.  Whicher,  6  Allen,  {Mass.) 
292. 

20.  Assignees  of  an  insolvent  debtor  may 
maintain  a  real  action  against  his  wife  with- 
out averring  that  she  held  the  land  to  her 
sole  and  separate  use.  Blake  v.  Lawin,  10 
Allen,  (Mass.')  340. 

21.  In  an  action  of  tort  in  the  nature  of 
waste,  all  the  owners  of  the  place  wasted 
must  join  as  plaintiff.  A  right  to  commence 
such  action  passes  by  an  assignment  in  in- 
solvency. Bullock  V.  Hayward,  10  Allen, 
(Mass.)  460. 

22.  In  an  action  by  the  assignees  of  an 
insolvent  debtor  to  recover  back  instalments 
of  money  paid  by  the  debtor,  by  way  of 
preference  to  a  pre-existing  creditor,  at  sev- 
eral times  after  an  urgent  demand  of  pay- 
ment by  the  latter,  a  verdict  for  the  defend- 
ant will  not  be  set  aside  because  the  judge 
refused  to  rule  as  a  matter  of  law  that  the 
debtor's  failure  to  pay  the  note  at  or  about 
the  time  he  was  called  on  to  do  so,  and  his 
continued  failure  to  pay  it  constituted  in- 
solvency, and  were  sufficient  "  reasonable 
cause,"  within  the  meaning  of  the  statute, 
to  lead  the  creditor  to  believe  him  insolvent ; 
or  to  rule  that  the  plaintiff  must  satisfy  the 
jury  that  the  defendant  had  reasonable  cause 
to  believe  that  the  debtor  intended  to  prefer 
him.  Kingman  v.  Tirrell,  11  Allen,  (Jifass.) 
97. 

23.  If  the  wife  of  an  insolvent  debtor, 
not  knowing  his  pecuniary  condition,  mort- 
gages land,  which  she  holds  as  her  separate 
property,  as  security  for  money  advanced  to 
him,  and  he  thereafter,  within  six  months 
before  the  commencement  of  proceedings  in 
insolvency,  knowing  himself  to  be  insolvent, 
with  intent  to  defraud  his  creditors,  and 
with  the  fraudulent  participation  of  the 
mortgagee,  expends  money  in  improving  and 
building  upon  the  land,  the  assignee  in  in- 
solvency may  maintain  a  bill  in  equity 
against  her,  her  husband  and  the  mortgagee 
to  compel  the  payment  to  him  of  the  amount 


of  the  increased  value  of  the  land  by  reason 
of  the  husbands's  expenditures  thereou  over 
and  above  the  sum  for  which  it  was  mort- 
gaged .  Lynde  et  al.v.  McGregor,  13 .4  lien, 
iMass.)  182. 

24.  An  assignee  under  the  United  States 
bankrupt  act  of  1841,  may  maintain  a  writ 
of  error  to  reverse  a  judgment  rendered 
against  the  bankrupt.  Day«.Laflin,  6  Met. 
(_Mass.)  280. 

25.  By  section  3  of  the  United  United 
bankrupt  act  of  1841,  an  action  commenced 
by  a  party  before  he  is  declared  to  be  a  bank- 
rupt, may  be  prosecuted  after  he  is  so  de- 
clared in  the  name  of  bis  assignee.  Ames  v. 
Gilraan,  10  Met.  (ilfoss.)  239. 

36.  The  assignee  may  maintain  an  action 
in  his  own  name  in  a  state  court  for  the 
breach  of  a  contract  made  with  the  bank- 
rupt. Ward  V.  Jenkins,  10  Met.  {Mass.) 
583. 

27.  In  an  action  by  the  assignee  of  a 
bankrupt  against  the  sheriff,  the  assignee 
must  prove  the  debt  of  the  petitioning  cred- 
itor.   Lovett  V.  Cutler,  1  Mass.  67. 

28.  The  voluntary  assignee  of  an  insol- 
vent debtor  in  another  state  cannot  maintain 
an  action  in  his  own  name  against  a  debtor 
of  the  assignee  in  this  state.  Orr  ef  al.  v. 
Amory,  11  Mass.  25. 

29.  In  an  action  by  the  assignee  of  an  in- 
solvent debtor  to  recover  back  property  con- 
veyed by  the  debtor  by  way  of  preference, 
evidence  that,  at  the  time  of  the  conveyance, 
the  debtor  was  reputed  to  be  insolvent  in 
the  town  where  he  resided,  is  competent  to 
prove  that  the  defendant  had  reasonable  cause 
to  believe  him  insolvent.  Lee  v.  Kilburn,  3 
Gray,  {Mass.)  594. 

30.  An  action  on  a  bond  given  by  the 
assignee  of  an  insolvent  debtor  to  the  com- 
missioner of  insolvency,  may  be  brought 
without  a  previous  order  of  the  commis- 
sioner to  authorize  it,  for  the  benefit  of  the 
commissioner  and  his  clerk,  and  of  certain 
creditors  who  had  proved  their  debts,  to  re- 
cover fees  and  dividends  ordered  by  the  com- 
missioner to  be  paid  by  the  assignee  and  de- 
manded of  him  by  the  persons  entitled 
thereto.  Chapin  v.  Avery,  4  Ch'ay,  {Mass.) 
286. 

81 .  On  the  trial  of  an  action  brought  by 
the  assignee  of  a  bankrupt  to  recover  as 
assets  the  value  of  property  mortgaged  by 
the  bankrupt  within  six  months  before  he 
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filed  his  petition,  on  the  ground  that  the 
mortgage  was  void  under  section  35  of  the 
U.  S.  bankrupt  act,  1867,  c.  176,  there  was 
evidence  tending  to  show  that  defendant, 
when  he  took  the  mortgage  from  the  bank- 
rupt, had  reasonable  cause  to  believe  him  to 
be  insolvent,  or  to  be  acting  in  contemplation 
of  insolvency ;  but  the  judge  submitted  the 
case  to  the  jury  under  instructions  which 
did  not  permit  them  to  find  for  the  plaintiff, 
unless  they  should  find  that  the  defendant 
had  reason  to  believe  him  to  be  then  insol- 
vent. Held,  that  the  plaintiff  had  good 
ground  for  exception.  Beals  v.  Quinn,  101 
Mass.  262. 

32.  Where  a  vessel  and  cargo  on  their 
arrival  are  taken  possession  of  by  the  mort- 
gagee of  the  vessel  alone,  and  the  owners 
had  become  bankrupt  before  the  arrival  of 
the  vessel,  the  assignees  may  maintain  tro- 
ver against  the  mortgagee.  Branker  v. 
Molyneux,  3  Scott,  N.  B.  332;  I  M.  <&  G. 
84;  J^r.  778.    (Eng.) 

33.  The  assignees  under  a  second  fiat, 
those  under  the  first  not  intervening,  may 
maintain  an  action  against  a  third  pei'son  for 
the  conversion  of  property  acquired  by  the 
bankrupt  after  the  date  of  the  first  fiat, 
even  though  the  bankrupt  has  not  obtained 
his  certificate  under  such  first  fiat.  Morgan 
V.  Knight,  15  C.  B.  N.  S.  669;  33  L.  J., 
C.  P.  168 ;  12  W.  M.  428 ;  9  L.  T.,  N.  8. 
803.     (Eng.) 

34.  Where  a  iona  fide  judgment  had 
been  obtained  against  a  solvent  partner 
whose  copartner  was  bankrupt  and  the  part- 
nership goods  were  taken  on  an  execution 
issued  thereon ;  and  the  judgment  creditor 
had  purchased  all  the  share,  right  and  inter- 
est of  the  solvent  partner  in  the  goods,  and 
had  subsequently  professed  to  sell  the  whole 
as  her  own  property.  Upon  a  bill  filed  by 
the  assignees,  an  injunction  will  be  granted, 
restraining  the  judgment  creditor  from  de- 
livering possession  of  the  goods  to  the  pur- 
chaser. And  that  the  assignees  had  not 
lost  their  right  to  this  injunction  by  their 
own  misconduct,  in  violently  putting  the  de- 
fendant out  of  possession.  Eraser  v.  Ker- 
shaw, 2  Kay  &  J.  496;  2  Jwr.,  N.  S. 
880  :  25  L.  J.,  Ghanc.  445.     (Eng.) 

35.  Two  persons  held  goods  as  tenants 
in  common,  one  became  bankrupt  and  the 
defendant  by  direction  of  the  solvent 
tenant  sold  the  goods.    Held,  that  the  as- 
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signees  could  not  maintain  an  action  against 
the  defendant  for  money  had  and  received 
nor  for  detinue  to  recover  the  proceeds  of  the 
sale  ;  and  that  the  defence  that  the  goods 
were  sold  by  direction  of  the  soivent  ten- 
ant might  be  given  in  evidence  under  non 
detinet.  Morgan  v.  Marquis,  9  Exch. 
145;  2  C.  L.  B.,  276  ;  23  L.  J.,  Exch.  21. 
(Eng.) 

36.  Where  it  was  neccessary  for  R.  in 
order  to  complete  his  title  to  shares  which 
he  had  taken  in  a  mining  company,  to  sign  a 
deed  of  association  in  London  by  a  certain 
day,  and  as  this  was  not  convenient  for  him 
to  do,  he  sent  his  son  to  sign  in  his  stead 
with  directions  to  have  the  shares  stand  in 
his  son's  name.  The  son  executed  the  deed 
and  received  a  certificate,  that  he  was  the 
proprietor  of  seventy  shares,  not  transfera- 
ble without  the  consent  of  the  directors. 
The  shares  were  afterwards  sold  by  the  son 
and  the  proceeds  paid  to  R.,  who  had  be- 
come bankrupt.  His  assignees  having 
brought  an  action  of  trover  against  him  and 
his  son  for  the  certificate  and  shares.  It 
was  held,  there  was  no  legal  title  on  which 
the  assignees  could  maintain  an  action. 
Dawson  v.  Rishworth,  1  B.  &  A.  574. 
(Eng.) 

37.  Where  a  person  assigns  all  the 
freight  to  arise  from  a  ship  on  a  certain  in- 
tended voyage  to  a  firm  for  money  advanced 
and  to  be  advanced,  and  after  the  freight 
has  been  earned  and  ascertained  he  becomes 
bankrupt,  it  was  held,  that  such  assign- 
ment was  good,  and  that  the  assignees  of 
the  bankrupt  were  not  entitled  to  sue  for  the 
freight.  Leslie  v.  Guthrie,  Scott,  683  ;  1 
Bing.,  N.  C.  697 ;  1  Hodges,  83.     (Eng.) 

38.  Where  A.  deposited  with  B.,  as  se- 
curity for  money  advanced,  warrants  of  a 
dock  company  for  sugars  in  their  ware- 
houses and  entered  on  their  books  in  his  name, 
and  afterwards  became  bankrupt,  it  was  held,  • 
that  the  transfer  of  the  warrants  was  a  com- 
plete transfer  of  possession  before  bank- 
ruptcy so  as  to  take  the  case  out  of  21  Jac. 
1,  c.  19,  s.  11,  and  that,  therefore,  the  as- 
signees of  A.  could  not  maintain  trover  for 
them.  Lucas  v.  Dorrien,  1  Moore,  29 ;  7 
Taunt.  278.     (Eng.) 

39.  Where  the  assignees  of  a  bankrupt, 
who  was  the  reputed  owner  of  a  rick  of 
bark,  being  an  action  of  trover  for  the  same, 
a  witness  can  be  asked  on  the  trial  what 
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was  the  reputation  of  the  neighborhood  as 
to  whom  the  rick  belonged  at  the  time  of 
the  bankruptcy,  and  if  it  appear  that  the 
bankrupt  had  exercised  repeated  acts  of 
ownership  over  it  prior  to  that  time,  the  ac- 
tion will  lie.  Oliver  v.  Bartlett,  3  Moore, 
592  ilB.d^B.  269.    (Eng.) 

40.  In  an  action  by  the  owner  of.  furni- 
ture let  on  hire  to  a  hotel  keeper,  who  be- 
came bankrupt  while  it  was  in  his  posses- 
sion, to  recover  damages  from  the  assignees 
of  the  bankrupt  for  taking  and  selling  it, 
if  the  plaintiff  relies  on  a  custom  for  hotel 
keepers  to  hire  a  portion  of  their  furniture, 
it  will  be  a  question  for  the  jury  whether 
the  custom  is  so  general,  that  persons  deal- 
ing with  the  hotel  keeper  must  be  supposed 
to  have  known,  that  the  goods,  though  in 
the  possession,  were  not  the  property  of 
the  bankrupt.  Mullett  v.  Green,  %  C.  <&  P. 
382.     (Eng.) 

41.  In  an  action  by  the  assignees  of  a 
bankrupt,  claiming  property,  which  he  was 
alleged  to  have  had  in  his  possession,  order 
and  dispositon  as  reputed  owner  at  the  time 
of  his  bankruptcy,  it  was  held,  that  it  was 
competent  for  the  defendant,  who  had  paid 
a  valid  consideration  for  the  property,  to 
give  in  evidence  a  contrary  reputation,  and 
to  resist  the  claim  under  21  Jac.  1,  c.  19,  s. 
11  upon  those  grounds.  Gurr  v.  Eutton, 
Holt,  327.     (Eng.) 

42.  Where  the  drawer  of  an  accomoda- 
tion bill  voluntarily  and  not  in  contempla- 
tion of  bankruptcy,  gave,  a  few  days  before 
it  was  due,  to  the  acceptor  money  to  pay  the 
bill.  The  drawer  became  bankrupt  before 
the  bill  was  due,  and  his  assignees  sued  the 
acceptor  for  the  amount  of  the  bill,  as  for 
money  had  and  received  to  their  use,  it 
was  held,  that  the  action  was  not  maintain- 
able as  the  authority  to  apply  the  money  in 
payment  of  the  bill,  having  being  conferred  by 
the  drawer  upon  the  acceptor,  in  perfor- 
ma-iice  of  his  implied  contract  to  indemnify, 
was  irrevocable.  Yates  v.  Hoppe,  9  C.  B. 
541;  14  Jur.  372;  19  L.  J.,  G.  P.  180. 
(Eng.) 

43.  Where  goods  were  sold  under  an  in- 
voice, which  expressed  that  they  remained 
at  rent,  and  the  vendee  accepted  a  bill  drawn 
by  the  vendor  for  the  price  thereof,  which 
was  negotiated  by  the  vendor.  A  part  of 
the  goods  were  sold  by  the  vendee  and  on 
his  direction  delivered  by  vendor  to  the  pur- 


chaser upon  the  purchasers  paying  the  ware- 
house rent  for  such  part.  Subsequently  the 
vendee  became  bankrupt,  and  the  bill  was 
dishonored.  It  was  held,  that  the  assignee 
of  the  bankrupt  vendee  could  not  without 
paying  the  price  maintain  trover  against  the 
vendor  for  the  residue  of  the  goods  which  had 
remained  in  his  hands.  Miles  v.  Gorton,  2 
C.  d:  M.  504;  4  Tyr.  295.     (Eng.) 

44.  The  assignee  of  a  bankrupt  is  not 
entitled  to  come  in  and  prosecute  a  real  ac- 
tion commenced  by  the  bankrupt.  Fales  v. 
Thompson,  1  Mass.  134. 

45.  Assignees  under  a  commission  of 
bankruptcy  issued  in  England,  cannot  sup- 
port an  action  in  their  own  names ;  but  it 
seems,  if  no  adverse  claims  appears,  they 
may  be  marked  as  the  eestuigue  use  of  a 
judgment  obtained  in  the  name  of  the  bank- 
rupt as  plaintiff,  and  the  defendant  cannot 
object  on  that  ground.  Burnet  v.  Walker, 
S.  <&  M.  Pa.  B.  483. 

46.  To  warrant  proceedings  against  an 
assignee  for  not  complying  with  General 
Order  No.  28,  it  must  be  shown  by  piima 
fade  evidence  at  least  that  he  has  received 
funds  or  made  deposits  in  respect  to  which 
he  ought  to  have  made  a  report  to  the  court 
under  said  general  order.  In  re  Goodwin, 
(5.  D.  N.  r.)  3  N.  B.  B.  106. 

47.  In  an  action  by  an  assignee  in  bank 
ruptcy  against  a  fraudulent  debtor,  where 
the  fraud  was  continuous  and  the  debtor  re- 
mained down  to  the  time  suit  was  brought, 
the  real  owner  of  the  property  sought  to  be 
recovered,  and  in  possession  of  it.  The 
court  decided  that  the  statute  did  not  bar 
the  suit  even  though  the  initial  fraudulent 
transaction  took  place  more  than  five  years 
before  suit  was  commenced.  Martin,  as- 
signee, &c.,  V.  Smith  etal.  (C.  S.  C.  C.Mo.) 
4  N.  B.  B.  83. 

48.  Where  an  assignee  brings  his  action 
under  the  35th  section  of  the  U.  S.  bankrupt 
act  of  1867,  to  recover  of  the  creditor  of 
the  bankrupt  property  alleged  to  have  been 
sold  or  conveyed  to  him  in  fraud  of  the  said 
act  and  where  the  defendant  in  such  action 
denies  his  liability,  resists  a  recovery,  goes 
to  trial  and  has  a  judgment  entered  against 
him,  such  judgment  conclusively  establishes, 
that  the  creditor  sought  to  obtain  a  fraudulent 
preference  and  debars  him  from  proving  the 
debt  or  claim  on  account  of  which  he  re- 
ceived the  fraudulent  preference.    Payment 
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of  such  judgment  only  after  an  execution  is 
issued  is  not  such  a  surrender  as  is  contem- 
plated by  section  23  of  said  act  and  will  not 
enable  the  party  to  prove  the  claim,  in  satis- 
faction of  which,  he  received  property  from 
the  bankrupt  by  way  of  illegal  preference. 
In  re  Richter's  estate  (  U.  S.  0.  G.  Iowa.") 
4  N.  B.  B.  67,  citing  in  re  Tonkin  &  Tre- 
wartha,  4  N.  B.  B.  13. 

49.  Where  the  assignee  in  bankruptcy 
filed  a  bill  to  set  aside  as  null  and  void  a 
voluntary  assignment  for  the  benefit  of  cred- 
itors made  by  the  bankrupt  and  moved  that 
a  receiver  be  appointed  pending  the  suit. 
The  court  decided  it  was  a  proper  case  for 
a  receiver  to  be  appointed.  In  re  Sedgwick, 
(<?.  D.  N.  r.)  3  N.  B.  B.  35. 

50.  The  assignee  of  an  insolvent  debtor 
may  maintain  a  bill  in  equity  to  set  aside  a 
conveyance  of  an  equity  of  redemption  of 
real  estate  obtained  from  them  by  fraud, 
and  may  aver  in  the  alternative  that  the 
person  who  practiced  the  fraud  upon  them 
was  the  agent  of  the  grantee  named  in  the 
deed,  or  that  the  grantee  took  the  deed  un- 
der secret  trust  for  the  person,  who  prac- 
ticed the  fraud,  and  in  case  the  evidence 
sustains  the  former  allegation,  the  agent  is 
not  a  necessary  party  to  the  bill.  Whitte- 
more  v.  Cowell,  7  Allen,  (Mass.")  446. 

51.  A.  deposited  policies  of  insurance 
belonging  to  himself  as  security  for  a  debt 
of  8001.  at  his  bankers,  who  were  in  advance 
to  him  ;  B.  (a  creditor)  knowing  the  circum- 
stances, afterwards,  at  the  request  of  A., 
expressly  undertook  to  take  the  policies  and 
settle  with  the  underwriters,  and  deposit 
the  amount  which  he  mighV  receive  with 
A.'s  bankers,  to  his  account.  On  this  un- 
derstanding the  policies  were  handed  to  him 
and  he  obtained  949i.  on  them.  A.  became 
bankrupt,  and  being  indebted  to  B.  in  a 
larger  sum  than  that  received,  he  refused  to 
pay  over  the  money,  and  claimed  to  set  ofi' 
his  own  debt  against  the  proceeds  of  the 
policies.  Held,  that  the  assignees  of  A. 
could  not  maintain  an  action  against  B.  for 
the  breach  of  his  undertaking,  even  though 
the  bankers  gave  their  assent.  Chalmer  v. 
Page,  3B.S  A.  697.     (Eng.) 

52.  Where  bills  are  deposited  with  a 
banker  to  collect  and  carry  the  proceeds  to 
general  account,  and  the  banker  afterwards 
becomes  bankrupt ;  the  customer  cannot  re- 
cover the  value  of  such  goods  in  an  action 


of  trover  against  the  assignees,  if  the  bills 
were  paid  before  the  choice  of  the  assignees. 
Tennant  v.  Strachan,  4  C.  &  P.  31 ;  iV.  & 
M.Sn.     (Eng.) 

53.  A  customer,  depositing  bills  not  due, 
with  his  banker,  whose  custom  it  was  to 
credit  the  amount  of  the  bills,  if  approved, 
as  cash  (charging  interest,)  can  recover  back 
such  bills  in  specie  from  the  bankers  upon 
their  becoming  bankrupts,  if  the  balance  of 
the  cash  account,  exclusive  of  such  bills,  is 
at  the  time  in  his  favor;  and  if  the  assign- 
ees receive  the  amount  of  such  bills,  the 
customer  can  recover  the  same  from  them, 
in  an  action  for  money  had  and  received. 
Giles  V.  Perkins,  9  East.  12.     (Eng.) 

54.  Where  the  customer  of  a  banker 
was  in  the  habit  of  indorsing  and  depositing 
with  him  bills  of  exchange,  which  were 
never  written  short;  but  entered  for  the  full 
amount  in  the  pass-book,  on  the  day  they- 
were  paid  in,  and  also  in  the  book  of  the 
bank,  to  the  credit  of  the  customer,  as 
"  bills  "  (not  as  "  cash,")  and  after  such 
entry  the  customer  could  draw  against  them 
to  the  full  amount ;  and  the  bankers  be- 
came bankrupts,  having  in  their  possession 
several  of  the  customer's  bills  so  deposited ; 
and  the  assignees  having  converted  the  same 
to  their  use.  Held,  that  the  customer,  hav- 
ing a  cash  balance  in  his  favor  at  the  time 
of  the  bankruptcy,  might  maintain  trover 
against  the  assignees  for  the  amount  of  the 
bills,  their  being  no  evidence  that  he  had, 
in  point  of  fact,  agreed  that,  when  the  bills 
were  deposited,  they  were  to  become  the 
property  of  the  bankers.  Thompson*;.  Giles, 
3i>.(e^B.  733 ;  2B.(&.  0.  422.     (Eng.) 

55.  Assignees  may  recover,  as  money  re- 
ceived to  their  use,  the  amount  of  insurance 
received  by  a  person,  less  the  arrears  of  pre- 
mium paid  by  him,  to  whom  the  bankrupt 
after  his  bankruptcy  secretly  assigned  a  pol- 
icy of  insurance  effected  by  himself  on  his 
own  life  before  his  bankruptcy.  Schandler  v. 
Wance,  1  Camp.  487.  See  Grant  v.  Hill,  4 
Taunt.  380;  and  Wills  v.  Wills  2  Moore, 
247 ;  8  Taunt.  264.     (Eng.) 

56.  Where  a  bankrupt  had  invested  mon- 
ey in  the  purchase  of  stock  in  a  fictitious 
name  for  the  purpose  of  defrauding  credi- 
tors, the  court  in  an  action  by  the  assignees 
will  order  the  bank  to  erase  from  their  books 
the  fictitious  name,  and  insert  that  of  the 
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bankrupt.     Green  v.   Bank  of  England,   3 
S.  &  C,  722.     (Eng.) 

57.  A  British  creditor  of  the  bankrupt 
who  holds  possession  of  the  goods  of  the 
bankrupt  situate  in  a  foreign  state  by  vir- 
tue of  the  laws  of  such  state  is  answerable 
for  them  to  the  assignees  in  bankruptcy.  In 
re  Robinson,  11  Jur.,  Chanc.  Bep.  385; 
(E"S-) 

58.  B.,  a  resident  of  England  became  in- 
debted to  a  partnership,  two  of  the  partners 
of  which  resided  in  England  and  the  third  in 
a  foreign  country,  which  last  mentioned 
partner,  after  D.  had  become  insolvent, 
knowing  that  D.  had  stopped  payment,  and 
after .  a  commission  of  bankruptcy  had  in 
fact  issued  against  him,  attached  a  debt 
due  D.  in  the  foreign  country  in  the  names  of 
all  the  partners  and  obtained  payment  of  it 
under  a  judgment  of  a  court  of  justice  in 
that  country.  The  assignees  of  D.  have  a 
right  to  recover  the  money  so  received  by 
such  foreign  partner  in  an  action  against  all 
the  partners  for  money  received  to  the  use 
of  the  assignees.  Phillips  v.  Hunter,  2  H. 
BIN.,  Exch.  Chan.  i02.    (Eng.) 

59.  "Where  the  assignees  of  a  bankrupt 
coach-maker,  who  was  a  tenant  from  year  to 
year,  entered  upon  the  premises  to  keep  the 
coaches  in  repair,  in  pursuance  of  the  bank- 
rupt's contracts,  and  in  August  sold  the 
bankrupt's  effects  and  delivered  the  key  of 
the  premises  to  the  bankrupt,  but  paid  the 
rent  up  to  the  Michaelmas  following,  it  was 
held,  in  an  action  by  the  landlord  for  a  quar- 
ter's rent  due  the  Christmas  following,  that 
the  assignees  were  liable.  Ansell  v.  Robson, 
2    C.SJ.610.    (Eng.) 

60.  In  an  action  for  breach  of  covenant, 
in  a  lease,  a  plea  under  12  &  13  Vic,  c. 
106,  s.  145,  that  the  assignees  declined  to 
take  the  lease,  that  within  fourteen  days  af- 
ter notice  thereof  the  lessee  executed  a  sur- 
render, and  offered  to  deliver  up  possession 
of  the  premises,  is  bad  because  it  does  not 
show  the  impossibility  of  a  lateral  compli- 
ance with  the  conditions  of  the  sections,  as 
for  instance  that  the  lease  was  lost  or  de- 
stroyed or  the  like.  Oalles  v.  Evanson,  19 
a.  B.,  N.  S.  372 ;  34  i.  J.,  C.  P.  320 ;  13 
W.  B.  1017 ;  12  L.  T.,  N.  S.  672.     (Eng.) 

61.  In  an  action  by  a  landlord  against  the 
assignees  of  a  bankrupt  for  rent,  the  latter 
may  plead  that  the  term  did  not  vest  in  them 
or  that  it  did  vest  but  that  they  abandoned 


it  and  were  not  therefore  liable.  Thompson 
V.  Bradbury,  3  D.  P.  C.  147 ;  1  Scott,  279 ; 
\Bing.,N.C.i21.     (Eng.) 

62.  The  assignee  of  a  bankrupt  partner 
cannot  maintain  an  action  for  conversion 
against  an  auctioneer  for  selling  the  partner- 
ship goods  by  direction  of  the  solvent  part- 
ner, because  such  assignee  and  such  solvent 
partner  are  tenants  in  common  of  such 
goods.  Lewis  v.  White,  8  L.  T.,  N.  S.  320. 
(Eng.) 

63.  Where  the  mortgagor  and  mortgagee 
of  one  undivided  moiety  and  the  owner  of 
the  other  joined  in  a  demise  of  the  whole 
premises  to  G.  for  twenty-one  one  years,  he 
covenanting  with  the  three  jointly  and  sev- 
erally to  pay  (without  mentioning  to  whom) 
the  reserved  rent,  and  G.  entered  and  then 
became  bankrupt  and  his  assignees  accepted 
the  lease,  it  was  held  that  the  assignees  w^ere 
liable  in  an  action  at  the  suit  of  the  three 
lessors  for  rent  due  since  their  acceptance 
of  the  lease.  -Magnay  v.  Edwards,  13  C  B. 
479;  17  Jur.  839;  22  L.  J.,  0.  P.  171. 
(Eng.) 

64.  Where  a  lessor  covenanted  in  a  lease 
to  take  certain  fixtures,  on  the  expiration 
or  other  sooner  determination  of  the  term, 
at  a  price  to  be  fixed  by  appraisement  and 
the  lessee  became  bankrupt,  and  the  assignee 
declined  to  take  the  lease,  which  was  deliv- 
ered up  by  the  bankrupt,  it  was  held,  that, 
as  the  bankrupt,  on  surrendering  the  lease, 
was  discharged  from  all  covenants  on  his 
part,  the  covenant  to  take  the  fixtures  could 
not  be  enforced  by  the  assignees  against  the 
lessor.  Kearsey  v.  Carstairs,  2  J?.  &  A. 
716.     (Eng.) 

65.  Where  the  goods  of  an  under  tenant 
are  seized,  under  a  distress  for  rent,  by  the 
superior  landlord,  the  injury  resulting  to  the 
undertenant  from  such  distress  gives  a  right 
of  action  to  the  undertenant's  assignees 
against  the  lessee,  where  there  is  an  implied 
duty  on  the  part  of  such  lessee  to  indemnify 
his  undertenant,  from  the  consequences  of 
the  non-performance  of  his  covenants  with 
the  superior  landlord,  for  breach  of  which 
an  action  would  lie.  Hancock  v.  Coffyn.  1 
M.  &  S.  521 ;  8  Bing.  359.     (Eng.) 

66.  In  action  in  trover  by  the  assignees 
of  a  bankrupt,  the  defendants  who  claimed 
under  a  bill  of  sale,  void  under  17  &  18 
Vict.,  c.  36,  cannot  set  up  a  subsequent  bill 
of  sale  to  a  third  party,  who  has  not  himself 
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set  it  up,  and  who,  even  if  he  were  the  true 
owner,  would  be  defeated  by  the  bankrupt's 
reputed  ownership  Nicholson  v.  Cooper,  3 
H.  &  N.  384 ;  27  L.  J.,  Exch.  393.    (Eng.) 

67.  In  a  suit  by  the  assignee  to  recover 
of  a  creditor  money  paid  by  the  bankrupt 
by  way  of  preference,  the  declaration  must 
allege  that  the  payment  was  made  within 
four  months  before  the  liling  of  the  petition 
in  bankruptcy  or  it  will  be  held  to  be  bad 
on  demurrer.  Bean,  assignee,  v.  Brookmire 
et  al.  {U.  S.  C.  C.  Mo.')  4  N.  B.  B.  57. 

68.  Where  S.  was  indebted  to  the  de- 
fendant, an  attorney,  who  had  a  lien  on  a 
lease  relating  to  premises  belonging  to  S.,  as 
a  security  for  his  debt.  A  commission  of 
bankruptcy  issued  against  S.,  and  an  as- 
signee being  appointed,  the  defendant  acted 
as  a  solicitor  to  the  commission ;  a  petition 
was  presented  to  supersede  the  commission, 
on  the  ground  that  there  was  no  valid  peti- 
tioning creditor's  debt,  and  the  defendant, 
with  notice  of  the  fact,  joined  the  assignee 
in  an  assignment  of  the  lease  to  a  purchaser; 
the  assignee  paid  the  defendant  the  debt  due 
from  the  bankrupt  out  of  the  purchase 
money,  and  also  a  part  of  the  amount  of  his 
bill  as  solicitor  to  the  commission ;  by 
authority  of  the  assignee  the  defendant  also 
received  certain  sums  of  money  accruing 
from  the  rents  of  the  premises,  in  part 
liquidation  of  the  debts  due  him ;  alter  these 
things  happened,  the  commission  was  super- 
seded, and  assignees  were  appointed  under  a 
new  fiat.  It  was  held,  that  the  new  assig- 
nees could  recover  the  sums  so  received  by 
the  defendant  in  an  action  for  money  had 
and  received  ;  for  by  parting  with  the  lease 
the  defendant  was  guilty  of  a  conversion, 
and  the  plaintifls  were  therefore  entitled  to 
waive  the  tort  and  sue  in  assumpsit ;  and 
that  as  to  the  rents  received  by  the  defend- 
ant it  was  money  received  to  the  use  of  the 
assignees  after  notice  of  an  act  of  bank- 
ruptcy; and  as  the  first  assignee  was  not 
assignee  de  jure,  his  assent  to  the  payments 
made  no  difference.  Clark  v.  Gilbert,  2 
Scott,  520;  2  Bing.,  JV.  C.  343;  1  Hodges, 
347.     (Eng.) 

68.  Where  a  trader  on  the  eve  of  bank- 
ruptcy makes  a  collusive  sale  of  his  goods, 
the  assignees  cannot  maintain  trover  for 
them,  without  proving  a  demand  and  refusal. 
Nixon  V.  Jenkins,  2  H.  Bl.  135.    (Eng.) 

69.  Where  a  trader,  while  lying  in  prison, 


employed  an  auctioneer  to  sell  goods,  who 
sent  him  the  proceeds  by  the  hands  of  the 
defendant ;  the  trader  became  bankrupt  by 
remaining  two  months  in  prison,  it  was 
held,  that  his  assignees  could  not  recover 
from  the  defendant,  who  was  a  mere  bearer, 
the  money  he  had  so  received  and  paid  over.. 
Coles  V.  Wright,  4  Taunt.  198 ;  2  Bose,  110 ; 
see  Tope  v.  Hocken,  1  B.  <&  C.  101 ;  ^  D.<& 
B.  881.     (Eng.) 

70.  After  an  act  of  bankruptcy  com- 
mitted by  one  of  two  partners,  joint  effects 
were  sent  away,  which  came  to  the  defend- 
ant's hands ;  then  the  solvent  partner  died, 
leaving  the  defendant  his  executor ;  and  af- 
terwards a  commission  of  bankruptcy  was 
taken  out  against  the  surviving  partner,  and 
his  estate  was  assigned  to  the  plaintiffs.  It 
was  held,  that  they  were  tenants  in  common 
with  the  solvent  partner,  and  after  his  de- 
cease, with  his  representatives,  by  relation 
of  law  from  the  act  of  bankruptcy,  and 
could  not  therefore  maintain  trover  against 
the  defendant  claiming  under  such  solvent 
partner.  Smith  v.  Stokes,  1  East.  363. 
(Eng.) 

71.  A  bankrupt,  previous  to  his  bank- 
ruptcy, deposited  timber  with  wharfingers, 
to  be  kept  at  their  wharf,  and  delivered  on 
payment  of  the  wharfages.  On  the  7th  Feb- 
ruary a  flat  issued  against  him.  The  bank- 
rupt, after  the  flat,  sold  the  timber,  and  be- 
tween September,  1848,  and  January,  1849, 
it  was  delivered  to  the  buyer  by  the  wharfin- 
gers, who  had  no  notice  of  bankruptcy.  In 
trover,  by  the  assignees,  it  was  held,  that 
the  wharfingers  were  not  liable  for  the  value 
of  the  timber,  being  protected  by  6  Geo.  4, 
c.  16,  s.  84.  Carman  v.  Southeastern  Rail- 
way Company,  7  Eaxh.  843 ;  21  L.  J.,  Exch. 
257.    (Eng.) 

72.  In  an  action  of  trover  brought  by  the 
assignees  of  a  bankrupt,  the  defendant  can- 
not deliver  interrogatories  for  the  purpose 
of  compelling  the  assignees  to  state  upon 
oath  what  act  or  acts  of  bankruptcy  they  in- 
tend to  rely  upon  in  support  of  their  title. 
Edwards  v.  Wakefield,  6  E.  c&  E.  462;  2 
Jur.,  N.  8.  762.    (Eng.) 

73.  In  an  action  against  the  creditors  and 
ofllcial  assignees  of  a  bankrupt,  for  trespass, 
and  for  the  conversion  of  fixtures  by  sale, 
the  action  will  not  at  nisi  prius,  be  stayed 
as  against  the  official  assignee  under  12  &  13 
Vict.,  c.  106,  s.  41,  which  refers  only  to 
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claims  for  money  paid  into  the  Bank  of  Eng- 
land before  issue.  Vansittart  v.  James,  1 F. 
&F.  156.    (Eng.) 

74.  In  trover  by  assignees  against  the 
sheriff,  he  pleaded  that  he  took  the  goods 
in  execution  against  the  bankrupts  before 
the  fiat;  that  afterwards  the  flat  issued 
under  which  the  plaintiffs  were  appointed 
assignees,  and,  as'  such,  entitled  to  the 
possession  of  the  goods,  which  possession 
is  the  possession  of  the  assignees  in  the 
declaration  mentioned.  It  was  held,  that 
the  defence  might  be  given  in  evidence, 
either  under  the  plea  of  not  possessed  or  not 
guilty ;  and  that  the  plea  was  not  an  argu- 
mentsitive  plea  of  not  possessed.  Unwin  v. 
St.  Quintin,  2  B.,  N.  S.  790;  11  M.  &  W. 
277 ;  12  L.  J.,  Exeh.  209.     (Eng.) 

75.  By  the  latter  clause  of  the  eighth 
section  of  the  U.  S.  bankrupt  law  of  1841, 
declaring  that  certain  actions  should  not  be 
maintained,  "unless  the  same  shall  be 
brought  within  two  years  after  the  declara- 
tion and  decree  in  bankruptcy,  or  after  the 
cause  of  action  shall  have  first  accrued,  is 
intended  merely,  that  no  suit  by  or  against 
the  assignee,  claiming  an  adverse  interest  in 
any  property  or  right  of  property,  transfera- 
ble to  or  vested  in  such  assignee,  and  no  suit 
by  or  against  any  other  person  claiming  an 
adverse  interest  in  the  same,  should  be 
maintained,  unless  brought  within  the  two 
years.  An  action  upon  a  note,  therefore, 
given  by  a  person  to  the  bankrupt  before 
the  decree  of  bankruptcy,  is  not  barred  by 
such  limitation  of  two  years,  Carr  v.  Lord, 
29  Maine  B.  51. 

76.  Where  one  of  two  partners  is  a  bank- 
rupt, the  order  authorizing  the  assignees  to 
sue  in  their  own  names,  and  in  that  of 
the  solvent  partner,  under  6  Geo.  4,  c.  16, 
s.  89,  may  be  a  general  order  applicable  to 
all  actions  and  suits,  and  not  a  special  order 
for  each  action  or  suit.  2  Deac.  387 ;  3  Mont. 
c&  Ayr.  219 ;  1  Jur.  213.     (Eng.) 

77.  Where  the  defendant  demised  a  full- 
ing mill  for  fourteen  years  to  two  persons, 
who,  during  the  continuance  of  the  lease, 
became  bankrupt.  The  lease,  after  reciting 
that  the  machinery  had  been  valued  at  a  cer- 
tain sum,  contained  covenants,  that,  at  the 
end  or  other  sooner  determination  of  the 
term,  the  machinery  should  be  again  valued 
by  two  disinterested  persons  chosen  by  the 
lessor  and  the  lessees.   Upon  the  bankruptcy 


of  the  lessees  their  assignees  declined  to  take 
the  lease ;  but  they  required  the  defendant  to 
appoint  a  person  to  value  the  machinery, 
and  on  his  refusal  so  to  do,  appointed  one 
themselves  who  valued  the  machinery  then 
in  the  mill  at  a  sum  exceeding  the  original 
valuation,  most  of  which  machinery  had 
been  placed  there  by  the  bankrupts.  The 
assignees  then  delivered  possession  of,  the 
premises  to  the  defendant  and  demanded  the 
difference  between  the  two  valuations,  which 
he  refused  to  pay.  It  was  h^ld,  that  the  as- 
signees, having  demanded  the  machinery, 
were  entitled  to  recover  it  in  trover;  and 
that  their  remedy  was  not  by  an  action  on 
the  covenants,  which  had  been  determined 
by  the  bankruptcy,  and  by  their  refusal  to 
take  the  lease.  Fairbum  v.  Eastwood,  6  M. 
&  W.  679.     (Eng.) 

78.  Where  the  assignees  of  a  bankrupt 
bring  an  action  against  the  defendant  for  not 
delivering  railway  shares  pursuant  to  a  con- 
tract made  with  the  bankrupt,  the  plaintiffs 
in  their  declaration  having  set  up  that  the 
bankrupt  before,  and  that  they  since  his 
bankruptcy  were  always  ready  and  willing 
to  accept  and  pay  for  the  shares  and  the 
defendant  took  issue  on  his  averment,  it  was 
held  that  the  plea  was  sustained  by  the 
proof  that  before  the  time  fixed  for  the  per- 
formance of  the  contract  the  bankrupt  was 
in  a  state  of  total  incapacity  to  pay  the  price 
agreed  on,  and  his  effects  produced  no  assets 
to  the  assignees.  Lawrence  v.  Knowles  7, 
ScoU,  381;  5  Bing.,  N.  C.  399;  2  Arn.  43. 
(Eng.) 

79.  Where  a  person  fraudulently  pro- 
cures a  bill  from  A.,  and  afterwards  becomes 
bankrupt  and  his  assignees  receive  the  money 
for  the  bill,  A.  may  recover  from  them  in  an 
action  for  monej^  had  and  received.  Harri- 
son V.  Walker,  Peake,  111;  see  Willis  v. 
Freeman,  12  East.  656 ;  Gladstone  v.  Had- 
wen,  1  ilf.  (^  &  517;  2  Bose,  131 ;  Milwai-d 
V.  Forbes,  4  Esp.  171 ;  Haswell  v.  Hunt,  5 
T.  B.  231.     (Eng.) 

80.  Where  the  bankrupt  was  indebted  to 
the  defendants  who  had  acted  as  his  solici- 
tors in  a  sum  of  money,  and  they  before  his 
bankruptcy  received  certain  sums  belonging 
to  him  from  his  agent  and  applied  them  in 
extinguishment  of  their  claims  on  him,  the 
assignees  of  the  bankrupt  brought  an  action 
against  the  defendants  to  recover  this  money 
as  money  received  to  their  use,  and  the  judge 
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instructed  the  jury  that  if  the  defendants 
before  the  bankruptcy  actually  received  the 
money  to  the  use  of  the  bankrupt,  they  held 
it  after  the  bankruptcy  to  the  use  of  the 
assignees  who  were  entitled  to  succeed  on 
the  plea  of  non-assumpsit.  It  was  held  that 
this  was  a  misdirection,  and  that  there  ought 
to  be  a  new  trial,  unless  it  was  clear  that  the 
j  ury  was  not  misled,  and  that  it  was  after- 
ward explained  away.  Pennel  v.  Aston,  14 
M.  <&  W.  415  ;  14  L.  J.,  JExch.  309.    CEng.) 

81.  Where,  after  committing  an  act  of 
bankruptcy,  a  tradesman  received  an  order 
for  one  entire  piece  of  work,  and  the  work 
being  only  partly  done  at  the  time  of  the  fiat, 
the  official  assignee  before  the  fiat  advanced 
money  out  of  the  estate  to  the  bankrupt  to 
complete  it,  subsequently  to  which  the  cred- 
itor's assignees  were  appointed.  It  was  held 
that  this  was  evidence  from  which  it  might 
be  inferred  that  the  assignees  had  adopted 
the  contract,  and  employed  the  bankrupt  as 
their  agent  in  its  completion,  so  as  to  entitle 
the  ofiicial  and  creditor's  assignees  to  sue 
jointly  for  the  whole  amount.  Whitmore 
V.  Gilmore,  12  M.  &  W.  808;  8  Jur.  672; 
13  L.  J.,  Exch.  201.     (Eng.) 

82.  Where  a  bankrupt  before  bankruptcy 
agreed  to  purchase  from  the  defendant  cer- 
tain quantities  of  linseed  at  agreed  prices  to 
be  shipped  on  the  buyer's  vessel,  and  pay- 
ment to  be  made  on  delivery  to  the  buyer 
of  the  bills  of  lading,  and  before  the  vessel 
arrived  at  the  port  from  which  the  linseed 
was  to  have  been  shipped  the  buyer  became 
bankrupt  and  th_e  defendant  refused  to  carry 
out  the  contract,  although  the  assignees 
within  a  reasonable  time  after  their  appoint- 
ment were  ready  and  willing  and  offered  to 
pay  for  the  same.  It  was  held  that  the 
assignees  had  a  good  cause  of  action.  Gib- 
son V.  Oarrothers,  8  M.dfW.  321 ;  11  L.  J., 
Eoech.  138.     (Eng.) 

83.  Where  assignees  sue  upon  a  contract 
made  with  the  bankrupt,  they  are  entitled 
to  all  the  legal  and  equitable  rights,  and  no 
other,  which  the  bankrupt  would  have  had 
if  the  action  had  beeii  brought  by  him  on  the 
daj'  of  his  bankruptcy.  Valpy  o.  Oakley, 
16  Q.  B.  941 ;  16  Jim:,  38 ;  20  L.  J.,  Q.  B. 
380.     (Eng.) 

84.  B.  being  indebted  to  the  defendant 
in  500?.  for  the  price  of  goods  sold  to  him, 
and  being  pressed  for  part  payment  of  the 
debt,  handed  to  the   defendant  a  bill  of 


exchange  drawn  by  himself  for  600i.,  which 
the  defendant  agreed  to  discount  on  the 
terms  of  retaining  to  his  own  use  iOOi.  and 
the  discount,  and  paying  over  the  difference 
to  B.  He,  however,  retained  the  bill  and 
paid  no  part  of  the  proceeds  over  to  B.  who 
shortly  afterwards  became  bankrupt.  It 
was  held  that  the  assignees  of  B.  were 
entitled  to  recover  from  the  defendant  the 
full  amount  of  the  bill,  less  than  lOOZ.  and 
such  discount  as  the  jury  should  find  to 
be  receivable  by  the  defendant.  Alder  ». 
Keighley,  15  M.  &  W.  117;  15  L.  J., 
Exch.  100.     (Eng.) 

85.  A  drawer  of  an  accommodation  bill 
a  few  days  before  its'maturity  handed  over 
money  to  the  acceptor  for  the  purpose  of 
meeting  the  bill.  After  such  deposit  and 
before  the  maturity  and  payment  of  the  bill 
a  fiat  issued  against  the  drawer.  It  was 
held  that  the  money  having  been  handed 
over  to  the  acceptor  in  pursuance  of  a  bind- 
ing contract  upon  a  good  consideration,  viz, 
an  implied  contract  of  indemnity  the  bank- 
ruptcy of  the  drawer  was  no  revocation  of 
the  acceptor's  authority  to  apply  the  money 
in  satisfaction  of  the  bill,  and  consequently 
that  the  assignees  could  not  recover  it  back 
from  him.  Yates  v.  Hoppe,  9  C.  B.  541 ;  14 
Jm.  372 ;  19  L.  J.,  C.  P.  180.     (Eng.) 

86.  Where  a  custom  of  exchanging 
acceptances  existed  between  a  bankrupt  and 
other  houses  through  the  agency  of  B., 
notes  were  sent  by  A.  to  B.,  but  never 
exchanged,  as  bankruptcy  intervened  and 
they  were  stolen  from  B.,  and  never  formed 
any  item  in  any  settlement  of  the  accounts 
between  B.  and  the  assignees,  it  was  held 
that  A.  could  not  recover  the  value  of  the 
notes  from  the  assignees.  Ex  parte  Wat- 
son, 1  Mont.  &  Ayr.  685  ;4I).dC.  45. 

87.  F.  having  sued  the  defendant  for  the 
price  of  timber,  delivered  under  a  contract, 
and  the  defendant  having  brought  a  cross 
action  against  P.  to  recover  unliquidated 
damages  for  a,  breach  of  the  same  contract, 
both  actions  and  all  matters  in  difference 
were,  by  a  judge's  order,  made  by  consent 
of  the  parties,  referred.  Before  any  pro- 
ceedings in  the  reference,  F.  became  bank- 
rupt, and  his  assignees  sued  the  defendant 
for  the  price  of  the  timber.  A  motion  hav- 
ing been  made  under  17  &  18  Vict.,  c.  125, 
s.  11,  to  stay  proceedings  in  the  action,  it 
was  held,  that  it  was  not  a  case  in  which 
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the  court  would  interfere,  assuming  it  had 
the  power  to  do  so ;  that  the  assignees  are 
no(  persons  claiming  through  or  under  the 
bankrupt  within  the  meaning  of  that  section. 
Pennell  v.  "Walker,  18  G.  B.  651 ;  26  L.  J., 
C.  P.  9.  CEng.) 

88.  A.,  the  partner  of  B.,  was  also  in 
partnership  with  C.  A.,  being  indebted  to 
the  firm  of  A.  &  B.,  indorsed  to  A.  and  B. 
a  bill  belonging  to  the  firm  of  A.  &  C,  and 
immediately  afterwards  indorsed  it  in  the 
names  of  A.  &  B.  to  D.,  a  creditor  of  A.  & 
B.,  who  received  the  amount  at  maturity. 
A.  &  C.  afterwards  became  banknipt.  It 
was  held,  that  their  assignees  could  not 
maintain  trover  against  B.  nor  an  action 
against  B.  for  money  taken  by  A.  from  the 
funds  of  A.  &  C,  and  applied  to  the  use  of 

A.  &  B.    Jones  v.  Yates,  ^M.  d  B.  613  ;  9 

B.  &  C.  532.    (Eng.) 

89.  Where  assignees,  in  an  action  of 
trover  against  them  by  the  owner,  put  in  as 
a  defense,  that  the  goods  were  at  the  time  of 
the  bankruptcy  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the 
true  owner,  and  that  the  title  to  the  goods 
vested  in  the  assignees  by  virtue  of  an  order 
of  the  court  of  bankruptcy,  it  was  held 
that  such  defense  was  admissable  under  a 
plea  of  not  possessed,  although  the  order  was 
applied  for  and  made  after  action.  Heslop 
V.  Baker,  8  Exch.  411 ;  22  L.  J.,  Exch.  333. 
(Eng.) 

90.  Where  assignees  declare  in  trover  for 
property  of  the  bankrupt  converted  since 
the  bankruptcy,  the  conversion  after  the 
bankruptcy  is  a  material  allegation,  and 
must  be  proved  under  the  general  issue; 
assignees  cannot  waive  a  sale  of  the  goods  as 
a  conversion,  and  rely  on  a  subsequent 
demand  and  refusal.  Edwards  v.  Hooper, 
11  M.  <&  W.  363 ;  7  Jur.  378 ;  12  L.  J., 
Exch.  304.     (Eng.) 

9 1 .  Where  some  of  the  goods  of  bank- 
rupt were  at  the  time  of  the  bankruptcy  in 
the  hands  of  A.,  who  claimed  a  lien  on 
them.  The  bankrupt's  goods  were  sold  by 
order  of  his  assignees,  and  those  which  A. 
held  were  included  in  the  sale ;  but  this  was 
done  by  A.'s  order,  and  the  assignees  i-efused 
to  authorize  it.  The  assignees  afterwards 
signed  a  memorandum  that  all  the  goods 
included  in  the  sale  were  the  property  of  the 
bankrupt,  to  exempt  them  from  auction  duty. 
It  was  held,  that  this  was  no  adoption  of  the 


sale,  so  as  to  prevent  the  assignees  from 
maintaining  trover  against  A.  for  the  goods. 
Bleaden  v.  Hancock,  M.  <&  M.  465.     (Eng.) 

92.  Where  a  person  by  deed  conveyed 
goods  to  A.  absolutely  but  with  a  proviso 
rendering  the  conveyance  void,  if  he  should 
pay  a  certain  sum  on  22d  of  March,  1850,and 
he  to  remain  in  posession  till  default,  and  he 
continued  in  possession  till  December  13th, 
1849,  when  he  became  bankrupt,  and  his  as- 
signees then  took  posession  of  and  sold 
the  goods  on  19th  of  February,  1850.  The 
goods  had  previously  been  assigned  by  A.  to 
the  plaintiff.  It  was  held  that  the  sale  of 
the  goods  prior  to  March  22d,  1850,  put  an  end 
to  the  term,  and  that  the  assignees  had 
thereby  been  guilty  of  a  conversion,  for 
which  the  plaintiff  was  entitled  to  maintain 
trover.  Fenn  v.  Bittleston,  7  Exch.  152;  21 
L.  J.,  Exch.  41.    (Eng.) 

93.  Where  a  person  bought  goods  at  the 
shop  of  the  bankrupt  after  notice  that  he 
had  committed  an  act  of  bankruptcy,  by  ab- 
sconding, and  claimed  to  set  oif  against  the 
price  a  debt  due  to  him  from  the  bankrupt. 
A  fiat  having  afterwards  issued,  the  assig- 
nees demanded  payment  of  the  goods  so  pur- 

.  chased,  it  was  held,  that  the  assignees  did 
not  thereby  so  affirm  the  sale  as  to  disentitle 
them  from  maintaining  an  action  for  the 
goods  upon  a  subsequent  demand  and  refusal. 
Valpay  v.  Sanders,  5.  G.  B.  887  ;  12  Jur. 
483 ;  17  L.  J.,  G.  P.  249.     (Eng.) 

94.  In  an  action  by  assignees  against  a 
sheriff,  for  a  conversion  of  the  bankrupt's 
goods,  seized  under  afi.fa.  against  B.  and  D., 
it  appeared  that  immediately  before  the  seiz- 
ure the  bankrupt  told  the  officer  that  the 
goods  were  the  property  of  0.,  and  immedi- 
ately afterwards  he  contradicted  the  state- 
ment, and  said  they  were  the  goods  of  D. 
The  jury  found  that  the  goods  wore  in  real- 
ity the  bankrupt's,  but,  also  that  he  repre- 
sented the  goods  to  the  officer  as  the  goods 
of  0.,  so  as  to  induce  the  officer,  by  that 
false  representation,  to  seize  them.  It  was 
held,  that  under  the  plea  of  not  possessed, 
this  finding  did  not  estop  the  bankrupt  and 
his  assignees  from  complaining  of  the  seiz- 
ure of  the  goods  as  their  own.  Freeman  v. 
Cooke,  2  Exch.  654 ;  12  Jur.  777;  18  L.  J., 
Exch.,  114.     (Eng.) 

95.  M.  and  a  bank  mutually  exchanged 
their  notes  at  stated  times.  M.  became 
bankrupt,  his  agent  B.  having  notes  of  the 
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bank  in  his  hands.  The  assignees  subse- 
quently allowed  B.  to  retain  these  notes  in 
Lis  account  with  thera,  he  having  claims 
against  M.  It  was  held,  that  the  bank 
could  recover  these  notes  against  the  assign- 
ees. In  re  Bank  of  Scotland,  1  Mont.  & 
^j/r.  644;  4  2>eac,  c&  C/ut.  32.    (Bng.) 

96.  In  all  actions  by  and  against  assig- 
nees of  a  bankrupt,  the  character  in  which 
the  plaintiff  or  defendant  is  stated  on  the 
record  to  sue  or  be  sued  shall  not  in  any 
case  be  considered  as  in  issue,  unless  spe- 
cially denied.  Beg.  Gen.,  Q.  B.,  C.  P., 
Exeh.,  T.  T.,  16  Viet,  r.5;  lEl.d  Bl.  App. 
Ixxix.     (Eng.) 

97.  The  provision  in  6  Geo.  4,  c.  16,  s. 
67,  for  the  non-abatement  of  suits  by  the 
death  or  removal  of  assignees,  parties  there- 
to, included  official  assignees.  Lloyd  v. 
Waring,  8  Jwr.  US'".     (Eng.) 

98.  Assignees  under  a  joint  commission 
against  two  partners  may  recover  in  the 
same  action,  debts  due  to  the  partners 
jointly  and  debts  due  to  them  separately. 
Graham  v.  Mulcaster,  4  Bmg.  115 ;  12 
Moore,  327.     (Bng.) 

99.  But  otherwise,  if  it  be  proved  that 
one  alone  had  committed  an  act  of  bank- 
ruptcy; neither  are  they  entitled  to  recover 
the  separate  property  of  that  one  under  such 
commission.  Hogg  v.  Bridges,  2  Moore  128; 
8  Tatmt.  200.     (Eng.) 

100.  Where  the  assignees  of  a  bankrupt 
bring  an  action  without  first  obtaining  leave 
of  the  court  of  bankruptcy  pursuant  to  12 
and  13  Vict.,  c.  106,  s.  153,  this  circumstance 
gives  the  court  in  which  the  action  was 
brought  no  power  to  stay  proceedings  on 
motion,  nor  can  it  be  pleaded  as  a  defence  to 
the  action ;  nor  is  it  a  ground  of  objection 
on  the  part  of  the  defendant,  that  the  name 
of  the  official  assignee  has  been  used  with- 
out his  consent.  Lee  v.  Sangster,  2  C.  B., 
N.  S.,1;  i  Jur.,  N.  S.  444 ;  26  L.  J.,  C. 
P.  156.    (Eng.) 

101.  Assignees  cannot  at  first  affirm  the 
act  of  a  creditor  interfering  with  the  bank- 
rupt's effects  as  a  contract,  and  afterwards 
disaffirm  it  as  a  tort ;  although  such  act  if 
disaffirmed  in  the  first  instance,  would  have 
amounted  to  a  conversion  of  the  bankrupt's 
goods,  and  would  have  rendered  the  creditor 
liable  to  the  assignees  in  trover.  But  trover 
will  not  lie  in  an  action  by  assignees  against 
a  person  who  had  wrongfully  continued  the 
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bankrupt's  business,  although  bona  fide  for 
the  benefit  of  creditors,  where,  by  accepting 
the  proceeds,  they  had  either  affirmed  his 
acts  as  their  agent,  or  had  received  them  as 
a  satisfaction  for  the  wrongful  act.  Brewer 
».  Sparrow,  I  M.  ,&  B.2;  1  B.  <&  C.  310; 
8.  P.,  Lythgoe  v.  Version,  6  H.  <&  N.  180. 
(Bng.) 

102.  A  defendant,  in  an  action  by  as- 
signees, cannot  plead  the  pendency  of  a  for- 
mer action  brought  against  him  by  the  bank- 
rupt for  the  same  cause  of  action ;  for  the 
assignees  have  no  power  to  proceed  with  the 
former  action.  Biggs  v.  Oox,  7  D.  S  B. 
409  •,4:B.&C.  920.     (Eng.) 

103.  The  15  &  16  Vict.,  c.  76,  s.  142, 
applies  only  to  actions  pending  at  the  time 
the  insolvency  occurs.  Stanton  v.  Collier, 
3  El.  &  Bl.  274 ;  18  Jm.,  N.  S.  650 ;  23 
L.  J.,  Q.  B.  116.     (Eng.) 

104.  In  an  action  by  assignees  of  a 
bankrupt,  the  proceedings  were  allowed  to 
be  amended  by  making  the  official  assignee 
a  plaintiff  with  the  other  assignees.  Baker 
V.  Neaver,  1  D.  P.  G.  616  ;  1  C.  S  M.  112; 
3  Tyr.  233.     (Eng.) 

105.  The  payment  of  money  to  the  de- 
fendant's use  by  a  solvent  partner,  out  of  his 
separate  partner,  after  the  bankruptcy  of 
his  partner,  in  pursuance  of  a  contract  made 
before  the  bankruptcy,  may  be  sued  for  in 
the  name  of  the  solvent  partner  alone  with- 
out joining  the  assignees  of  the  bankrupt 
partner.  Thacker  v.  Shepard.  2  Chit.  652 
(Eng.) 

106.  Where  goods  belonging  to  a  bank- 
rupt were  seized  by  the  sheriff,  who,  after 
keeping  them  for  a  considerable  period,  and 
after  trover  brought  against  him  by  the  as- 
signees, he  delivered  up  the  goods  to  them, 
it  was  held,  that  the  assignees  were  not  en- 
titled to  proceed  in  the  action,  and  to  recover 
as  damages  a  quarter's  rent  which  had  been 
paid  for  the  house  where  the  goods  were 
kept  whilst  in  the  possession  of  the  sheriff, 
or  the  cost  of  keeping  their  messenger  on  the 
premises  during  the  same  period.  Moon  v. 
Eaphall,  2  Scott,  489;  2  Bing.  JV.  0.  310;  7 
a  P.  115 ;  1  Hodges,  289.     (Eng.) 

1 07.  Where  goods  were  seized  under  a 
fi.  fa.  issued  upon  a  judgment  on  a  warrant 
of  attorney,  after  an  act  of  bankruptcy  com- 
mitted by  the  debtor,  against  whom  a  flat 
issued  before  the  goods  were  sold,  the  assign- 
ees gave  the  sheriff  notice  not  to  sell,  and  he 
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■brought  the  parties  before  a  judge  by  an  in- 
terpleader order,  the  judge  directed  that  the 
goods  should  be  sold,  and  the  money  brought 
into  court,  to  abide  the  event  of  an  issue  to 
be  tried  between  the  exemption  creditor  and 
the  assignees ;  the  latter  made  no  objection, 
and  did  not  suggest  any  other  way  of  selling 
the  goods,  which  were  accordingly  sold  by 
the  sheriff's  auctioneer.  The  execution  cred- 
itor subsequently  abandoned  all  claim  to- the 
goods;  and  the  proceeds  of  the  sale  were 
paid  out  of  court  to  the  assignees.  It  was 
held  that  the  assignees  were  not  entitled  as 
a  matter  of  law,  to  recover  in  trover  against 
the  execution  creditor,  the  difference  be- 
tween the  proceeds  of  the  sale  and  the 
value  of  the  goods  at  the  time  of  the  seiz- 
ure ;  and  that  it  was  no  misdirection  for  the 
judge  to  direct  the  jury,  that  if  they  thought 
that  the  sale  was  bona  fide,  they  might  con- 
sider the  produce  of  it  as  the  measure  of 
damages.  Whitmore  v.  Bleak,  12  M.  &  W. 
507;  2i).  <fei.  445.     (Eng.) 

108.  In  an  action  by  the  assignees  of 
bankrupts  to  recover  the  value  of  goods  al- 
leged to  have  been  delivered  to  the  defendant 
in  contemplation  of  bankruptcy ;  evidence 
that  the  goods  were  delivered  in  payment 
and  satisfaction  of  a  debt  due  from  the 
bankrupts  to  the  defendants,  does  not  sup- 
port a  plea  alleging  that  the  goods  were  hona 
fide  sold  and  delivered  to  defendant  by  the 
bankrupts  before  the  issuing  of  a  flat,  and 
without  notice  of  an  act  of  bankruptcy,  and 
that  the  defendants  bona  fide  paid  for  them. 
Evidence  that  other  creditors  to  whom  goods 
had  been  delivered  under  similar  circum- 
stances had  subsequently  given  them  up  to 
the  assignees,  or  paid  their  value,  is  irrele- 
vant and  inadmissible.  Backhouse  v.  Jones, 
1  Scott,  148.    (Eng.) 

1 09.  In  an  action  of  trover  by  A.  against 
the  assignees  of  H.  for  seizing  A.'s  goods; 
the  plaintiff  gave  evidence  that  prior  to  the 
bankruptcy  the  person  in  posession,  and  ap- 
parently the  owner,  assigned  them  to  C,  who 
had  for  a  valuable  consideration,  assigned 
them  to  the  plaintiff.  The  plaintiff  had  put 
a  person  in  possession  of  the  goods,  but  C. 
continued  to  carry  on  business  in  the  house 
where  they  were.  On  the  part  of  the  defend- 
ants, it  was  suggested  that  the  transaction 
was  colorable,  and  that  the  goods  belonged 
to  the  bankrupt  H.  Before  any  evidence 
was  offered  of  any  connection  between  the 


plaintiff  and  H.,  one  of  the  witnesses  for  the 
defense  was  asked  if  he  remembered  C.  mak- 
ing a  claim  to  the  goods  after  bankruptcy. 
The  question  was  disallowed.  It  was  held 
that  the  question  ought  to  have  been  allowed. 
Ford  V.  Elliott,  4  Exeh.  78 ;  18i.  J.,  Esxeh. 
4A7.    (Eng.) 

110.  Where  the  plaintiff  claimed  goods 
by  virtue  of  an  alleged  sale  by  the  bankrupt 
to  him  a  short  time  before  the  bankruptcy, 
and  brought  action  against  the  assignees  of 
the  bankrupt  for  a  conversion  of  the  same ; 
and  it  was  proposed  on  cross-examination  to 
ask  a  witness  who  was  present  at  the  alleged 
sale,  whether  he  himself  would  have  acted 
upon  the  transaction  by  delivering  the  goods 
to  the  plaintiff,  it  was  held  that  the  ques- 
tion might  be  put ;  and  at  the  same  time 
where  certain  documents,  purporting  to  be 
a  receipt  of  and  delivery  order  for  the  goods 
in  the  handwriting  of  the  bankrupt,  and 
dated  as  of  the  day  of  sale,  were  delivered  to 
a  witness  by  the  bankrupt  after  his  bank- 
ruptcy, and  about  a  month  after  the  alleged 
sale,  there  was  no  evidence  outside  of  the 
documents  themselves,  that  they  existed  be- 
fore the  bankruptcy.  It  was  held,  that  the 
documents  were  admissible  as  evidence  of 
their  existence  at  the  time  they  bore  date. 
Morgan  ij.  Whitmore,  6  Exch.  716 ;  20  L.  J., 
Exch.  289.     (Eng.) 

111.  Where  the  owner  of  goods  put-C. 
into  possession  of  them,  who  remained  in 
possession  until  after  the  death  of  the  owner, 
who  died  intestate.  The  defendant,  after 
the  owner's  death,  sold  the  goods  by  the  de- 
sire and  as  the  property  of  0.,  who  had  pre- 
viously committed  an  act  of  bankruptcy,  of 
which  the  defendant  was  cognizant.  No  ad- 
ministration had  been  had  on  the  goods, 
and  the  ordinary  had  not  claimed  them.  In 
an  action  by  the  assignees  of  0.  for  the  con- 
version of  the  goods,  it  was  held,  that  the 
defendant  was  not  entitled  to  set  up  the  right 
of  the  ordinary  to  the  goods,  and  that,  there- 
fore, the  defendant  could  not  insist  that  the 
property  was  not  shown  to  have  been  in  the 
order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owner.  White  v. 
MuUett,  6  Exch.  713  ;  20  L.  J.,  Exch.  291. 
(Eng.) 

112.  Where  the  bankrupt  was  not  called 
as  a  witness  in  an  action  by  the  assignees, 
but  a  witness  was  examined  as  to  certain 
statements  of  the  bankrupt  in  respect  to  hiS 
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aflairs,  it  was  held,  that  the  evidence  was 
admissible.  Belcher  ©.  Drake,  2  C.  c&  B. 
658.    (Eag.) 

113.  Where  money  belonging  to  A.  was 
in  the  hands  of  B.,  who  also  held  a  demand  in 
favor  of  a  creditor  against  A.,  with  directions 
to  make  an  attachment  of  A.'s  property,  it 
was  agreed  between  A.  and  B.  that  B.  should 
retain  the  money  for  the  use  of  A.'s  creditor, 
and  should  cause  A.'s  property  to  be  at- 
tached, and  that  this  agreement  should  be 
reduced  to  writing ;  this  was  not  done,  and 
A.  becoming  bankrupt,  his  assignees  re- 
covered the  money  of  B.  in  an  action  for 
money  had  and  received.  Foster  et  al.  v. 
Lowell,  4  Mass.  308. 

1 14.  Assignees  cannot,  in  their  names 
alone,  maintain  an  action  on  a  promissory 
note,  made  to  the  wife  of  a  bankrupt  before 
her  marriage.  Sherrington  ».  Yates,  \  D.  & 
L.  1032 ;  12  Jf.  <fe  W.  853 ;  13  L.  J.,  Exch. 
249 ;  overruling  Sherrington  v.  Yates,  11 M. 
&  TT.  42 ;  2  B.,  N.  S.  803 ;  12  L.  J.,  Exch. 
216.     (Eng.) 

115.  P.  by  his  will  devised  and  be- 
queathed the  bulk  of  his  property  to  a 
younger  son,  H.,  and  nothing  to  his  eldest 
son,  S.,  except  certain  debts  due  from  him. 
S.  was  subsequently  declared  a  bankrupt, 
and  his  property  assigned  to  an  assignee. 
After  receiving  his  discharge  in  bankruptcy, 
S.  entered  with  H.  into  a  submission  to  arbi 
tration  to  determine  in  the  broadest  princi 
pies  of  law,  equity  and  substantial  justice 
and  right,  under  all  the  circumstances  ex- 
isting, and  in  full  view  of  the  relation  of  the 
parties  as  brothers,  and  as  children  and  heirs 
at  law  of  P.,  what  sura  of  money,  or  what 
amount  of  property  H.  should  pay  or  secure 
to  S.  or  his  heirs,  as  a  just  and  fair  and 
equitable  equivalent  for  his  portion  of  the 
estate  of  P.,  or  to  fulfil  any  agreement  or 
promise  of  H.  to  S.  touching  the  same.  The 
arbitrators,  after  taking  into  consideration 
the  previous  bankruptcy  of  S.,  made  an 
award  in  his  favor.  It  was  held,  that  the 
title  to  sue  thereon  was  in  S.  and  not  in  his 
assignees  in  bankruptcy.  Tallman  v.  Tallman, 
5  Cush.  (^Mass.)  325. 

116.  Where  an  adjudication  in  bank- 
ruptcy is  on  the  debtor's  own  petition,  and 
goods  of  the  bankrupt  have  been  delivered 
by  him  to  a  creditor  by  way  of  fraudulent 
preference,  and  sold  or  otherwise  disposed 
of  by  the  creditor  before  the   petition,  the 


assignees  connot  recover  the  value  of  these 
goods,  either  in  an  action  of  trover  or  for 
money  had  and  received,  Marks  v.  Feld- 
mon,  38  L.  J.,  Q.  B.  220;  4  L.  JR.,  Q.  B. 
481 ;  17  W.  li.  728;  reversed  on  appeal,  2d 
February;  1870,  but  judgment  not  yet  re- 
ported.    (Eng.) 

117.  The  right  of  action  which  bank- 
rupt has  against  a  sheriff  for  not  collecting 
the  contents  of  an  execution,  is  transferred  to 
the  assignee  of  bankrupt  by  the  assignment 
of  his  estate  by  the  commissioner.  Sullivan, 
assignee,  &c.,  v.  Bridge,  1  Mass.  510. 

118.  To  a  declaration  by  assignees  of  a 
bankrupt  to  recover  damages  for  goods,  chat- 
tels and  fixtures  alleged  to  be  in  his  posses- 
sion at  the  time  of  his  bankruptcy,  and  to 
have  been  since  converted  by  the  defendants, 
they  pleaded  that  before  the  bankruptcy 
the  bankrupt  assigned  the  goods  to  them 
by  deed,  and  that  before  the  bankruptcy 
they  took  possession  of  them,  and  kept  and 
retained  such  possession  afterwards.  The 
plaintiffs  replied  that  the  defendants  did  not 
take  possession  of  the  goods  before  the  bank- 
ruptcy; issue  was  joined  and  verdict  for 
plaintiff.  It  was  held  that  the  issue  was 
immaterial,  because  the  assignment  by  deed 
conveyed  the  property  in  the  goods  to  the 
defendants,  and  the  continued  possession  of 
the  assignor  only  amounted  to  evidence  of 
fraud.  Carr  v.  Burdiss,  1  C.  M.  <&  B.  782; 
5  Ti/r.  309.     (Eng.) 

119.  A  declaration  in  scire  facias  by 
the  assignees  of  a  bankrupt,  stating  that  he 
became  a  bankrupt  within  the  meaning  of 
the  statutes  relating  to  bankrupts,  and  that 
his  goods  and  effects  were  afterwards  iu  due 
manner  assigned  to  the  plaintiffs  is  suffi- 
ciently certain,  without  averring  that  the 
party  was  declared  a  bankrupt.  Winter  v. 
Kretcham,  2  T.  B.  45.     (Eng.) 

120.  Where  the  plaintiffs  declared  as 
assignees  of  a  bankrupt  and  concluded  as 
follows :  "  Wherefore  the  plaintiff's  assig- 
nees as  aforesaid,"  instead  of  "  as  "  assignees 
as  aforesaid,  "say  they  are  injured."  It 
was  held  on  special  demurrer  to  be  good  as 
the  words  "assignees  as  aforesaid"  might 
be  rejected  as  a  surplussage.  Cobbett  v. 
Cochrane,  1M.(&S.65;8  Bing.  17.    (Eng  ) 

121.  In  an  action  of  the  assignees  of  a 
bankrupt,  it  need  not  be  stated  in  the  decla 
ration  that  (hey  sue  "as  assignees."      It  is 
enough  if  it  suflciently  appears  that  they 
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are  assignee^.    Ferguson  v.  Mitchell,  2  C, 
M.  <&  B.  687 ;  4  D.  P.  C.  513.    (i%.) 

122.  Counts  for  money  lent  and  money 
paid  by  the  assignees  of  a  bankrupt,  may 
be  joined  With  counts  for  money  had  and 
received  to  the  assignee's  use,  and  upon  an 
account  stated  with  him  as  assignee.  Rich- 
ardson V.  Griffin,  5  M.  (&  S.,  294;  2  Chit. 
325.     (Eng.) 

123.  A  defendant  received  money  to  the 
use  of  A.  and  B.  as  assignees.  B.  was  after- 
wards removed  and  A.  became  the  sole  assig- 
nee, the  money  still  remaining  in  the  hands 
of  the  defendant,  he  may  well  declare  as  for 
money  had  and  received  to  his  own  use  as 
assignee  without  mentioning  B.  at  all. 
Stewart  v.  Lee,  M.  (&  M.  158.    (Eng.) 

124.  Where  assignees  under  a  joint  com- 
mission against  two  persons  sue  on  a  sepa- 
rate contract  entered  into  by  only  one  of  the 
bankrupts,  they  may  describe  themselves 
generally  as  the  assignees  of  such  bankrupt 
without  mentioning  the  name  of  the  other. 
Stonehouse  v.  De  Silva,  3  Camp.  399;  2 
Hose,  142;  S.  P.,  Harvey  v.  Morgan,  2 
Stack.  17.    (Eng.) 

125.  Under  a  joint  commission  against 
two  partners,  the  assignees  may  declare  in 
the  same  action  for  separate  as  well  as  joint 
debts  due  to  the  bankrupts.  Graham  v. 
Mulcaster,  4  Sing.  115 ;  12  Moore,  327. 
(Eng.) 

126.  Where  assignees  bring  an  action 
against  the  purchaser  of  goods  sold  by  the 
bankrupt  after  the  commission,  they  need 
not  name  themselves  assignees  in  the  decla- 
ration ;  it  is  otherwise,  however,  if  the  suit 
be  on  a  contract  made  by  the  bankrupt 
before  the  commission.  Evans  v.  Mann, 
Cowp.  569.     (Eng.) 

1 27.  To  trover  by  the  assignees  for  goods, 
the  defendant  pleaded,  that  the  bankrupt 
being  indebted  to  him  before  bankruptcy,  he 
had  sued  him  and  recovered  judgment 
against  him,  and  sued  out  execution  thereon ; 
and  that  the  sheriff  seized  the  goods,  and 
sold  them  under  the  writ,  which  was  the 
conversion  complained  of.  It  was  held,  on 
special  demurrer,  that  the  plea  was  bad  as 
amounting  to  the  general  issue.  Young  v. 
Cooper,  6  Exch.  259  ;  20  L.  J.,  Exch.  136. 
(Eng.) 

128.  Where  three  assignees  are  appointed 
and  act  and  two  of  them  paid  each  a  half  of 
the  solicitor's  bill,  it  was  held,   that   the 


two  could  notmamtain  a  joint  action  against 
the  third  for  his  proportion  of  the  money 
paid  but  that  each  must  bring  a  separate 
action.  Brand  ii.  Boulcott,  i  B,&  P.  235. 
(Eng.) 

129.  Assignees  of  A.,  a  bankrupt,  and 
also  of  B.,  a  bankrupt,  under  separate  com- 
missions, cannot  recover  in  the  same  action 
a  joint  debt  due  from  the  defendant  to  both 
the  bankrupts,  and  also  separate  debts  due 
to  each,  and  if  in  such  action  the  jury  has 
assessed  the  damages  severally,  and  on  the 
separate  counts,  the  court  will  arrest  the 
judgment  on  those  counts  which  demand  the 
debts  due  to  each  bankrupt  separately.  Han- 
cock V.  Haywood,  3  T.  S,.  433.  See  Stone 
V.  Mac  Nair,  1  Moore,  126 ;  7  Taunt.  432 ; 
4  Price,  48.     (Eng.) 

1 30.  Where  plaintiffs  sued  as  assignees 
of  A.  and  B.,  and  also  as  assignees  of  C, 
for  a  joint  debt  due  to  all  the  bankrupts, 
it  was  held,  on  motion  to  arrest  judgment 
after  verdict,  that  the  declaration  was  good. 
Streatfield  v.  Halliday,  3  T.  B.  779.  (Eng.) 

131.  Where  one  of  two  partners  com- 
mitted an  act  of  bankruptcy,  and  afterwards 
but  before  the  bankruptcy  of  the  other,  the 
sheriff  seized  the  goods  belonging  to  the 
partners,  under  an  execution  against  them, 
it  was  held,  that  the  assignees,  under  a 
joint  commission,  could  not,  in  an  action 
brought  by  them  as  such,  recover  the  share 
of  the  partner,  whfl-had  first  become  bank- 
rupt. Hogg  V.  Bridges,  8  Taimt.  200;  2 
Moore  122.     (Eng.) 

133.  Three  assignees,  appointed  under 
three  separate  commissions  of  the  bankrupt, 
cannot  sue  as  joint  assignees,  but  must  state 
their  several  and  respective  interests  in  the 
declaration.  Kay  v.  Bavies,  2  Mooi'e,  3. 
(Eng.) 

1 33.  Where  the  assignees  of  a  bankrupt 
partner  and  a  solvent  partner  opened  an 
account  at  their  bankers,  and  paid  in  900?. 
to  discharge  a  debt  on  an  old  account  which 
carried  interest,  and  the  solvent  partner  after- 
wards became  bankrupt,  it  was  held,  that 
the  assignees  of  the  two  could  not  recover 
this  sum.  Woodbridge  v.  Swann,  A  B.  A 
Ad.  633 ;  I  N.  <&  M.  725.    (Eng.) 

1 34.  Where  one  partner  becomes  bank- 
rupt, the  solvent  partner  may  use  the  names 
of  the  assignees  of  the  bankrupt  in  bringing 
actions  against  the  debtors  of  the  firm,  pro- 
vided he  indemnify  them  against  the  costs, 
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iF  they  apply  for  such  indemnity.  White- 
head V.  Hughes,  2P.<&M.  318 ;  4  Tyr.  92. 
(Eng.) 

135.  Appointment,  notice  of.  The 

assignee  shall  immediately  give  notice  of  his 
appointment  by  publication  at  least  once  a 
week  for  three  successive  weeks,  in  such 
newspapers  as  shall,  for  that  purpose  be  des- 
ignated by  the  court,  due  regard  being  had 
to  their  general  circulation  in  the  district  or 
in  that  portion  of  the  district  in  which  the 
bankrupt  and  his  creditors  shall  reside.  See. 
14  U.  S.  bankrupt  act,  1867. 

1 36.  Acceptance  of.  If  an  assignee 
so  chosen  or  appointed  fail  within  five  days  to 
express  in  writing  his  acceptance  of  the 
trust  the  judge  or  register  may  fill  the  va- 
cancy. All  elections  or  appointments  of  as- 
signees shall  be  subject  to  the  approval  of 
the  judge,  and  when  in  his  judgment  it  is 
for  any  cause  needful  or  expedient  he  may 
appoint  additional  assignees  or  order  a  new 
election.  Sec.  13  U.  S.  bankrupt  act, 
1867. 

1 37.  Choice  of.  Creditors  shall  at  the 
first  meeting  held  after  due  notice,  from  the 
messenger  in  the  presence  of  a  register  des- 
ignated by  the  court  choose  one  or  more  assig- 
ees  of  the  estate  of  the  debtor,  the  choice  to 
be  made  by  the  greater  part  in  value  and 
number  of  the  creditors  who  have  proved 
their  debts.  If  no  choice  is  made  by  the 
creditors  at  said  meeting  the  judge  or  if 
there  be  no  opposing  interest,  the  register, 
shall  appoint  one  or  more  assignees.  Sec. 
13  U.  S.  bankrupt  act,  1867. 

138.  A  creditor  who  has  an  open  account 
with  his  debtors  will  not  be  permitted  to 
prove  the  same  in  bankruptcy  until  after  the 
choice  of  an  assignee  and  on  investigation  by 
him  to  ascertain  if  balance  has  been  liquida- 
ted.   In  re  Jones,  2  N.  B.  M.  20. 

1 39.  Change  of  vote  in  election  of. 
The  register  cannot  permit  a  creditor  to 
change  his  vote  for  assignee  after  the  ad- 
■ournment  of  the  meeting  of  creditors.  In 
're  Schaffer  et  al.  2  N.  B.  B.  179. 

140.  Choice,  appointment  and  re- 
moval of.  Where  there  is  a  change 
from  bankruptcy  to  an  arrangement  as  con- 


templated by  section  43  of  the  act,  upon 
the  execution  of  a  deed  to  a  trustee,  the  as- 
signee chosen  at  a  former  meeting  will  be 
removed.  In  re  Jones  ( Fa.)  2  N.  B.  B. 
20. 

141 .  Where  the  solicitor  of  a  trader,  de- 
ceased on  his  own  petition,  held  powers  of 
attorney  from  friendly  creditors  to  vote  at 
the  choice  of  assignees,  and  opposed,  on  the 
insufficient  grounds,  a  proof  which  would 
have  tul'ned  the  choice,  and  carried  it  by  his 
powers  of  attorney,  another  proof  having 
been  also  omitted  to  be  placed  on  the  pro- 
ceedings, it  was  held,  that  it  was  a  proper 
case  for  setting  aside  the  choice,  although 
the  proceedings  had  advanced  nearly  as  far 
as  a  declaration  of  a  dividend.  Ex  pa/i'te 
Carter,  Z  He  a.  <&  J.  116.   (Eng.) 

142.  Where  an  attorney  for  the  creditors 
is  chosen  and  appointed  by  them  as  assignee, 
when  not  otherwise  objectionable,  this  cir- 
cumstance does  not  incapacitate  him  from 
acting.    In  re  Lawson,  2  AT.  B.  B.  44. 

1 48.  It  is  better,  as  a  general  rule,  that  the 
assignee  should  not  be  connected  with  the 
bankrupt  in  any  way;  therefore,  an  objection 
to  the  appointment  of  an  assignee  on  the 
ground  of  relationship  is  well  taken.  In  re 
Powell,  2  N.  B.  B.  17. 

144.  An  assignee  will  be  removed  by  the 
court  if  at  a  meeting  of  the  creditors  the 
greater  part  in  value  and  number  vote  for  a 
removal.  In  re  N.  Y.  Mail  Steamship  Co. 
2  N.  B.  B.  26. 

145.  An  attorney  who  has  been  counsel 
for  a  bankrupt  may  be  appointed,  though  he 
cannot  occupy  the  position  of  assignee  and 
counsel  at  the  same  time.  In  re  Clairmont, 
1  N.  B.  B.  42. 

See  First  Meeting. 

146.  Where  the  creditors  at  their  first 
meeting  make  choice  of  but  one  assignee,  the 
judge  may  appoint  another  to  act  with  one 
so  chosen.  In  re  Loder  et  al.  2  N.  B.  JR. 
161. 

147.  Where  the  choice  of  the  majority  in 
number  falls  on  one  person,  and  choice  of 
majority  in  amount  on  another,  it  is  a 
proper  case  for  the  judge  to  make  the  ap- 
pointment. In  re  Pearson,  2  JV.  B.  B.  151 ; 
in  re  Manhattan  Engraving  Go. (^S.B.N.T.') 

148.  Any  person  who  has  received  a  pref- 
erence contrary  to  the  provisions  of  the 
bankrupt  act  shall  be  ineligible  as  assignee ; 
even  the  director  of  a  bank  which  has  been 
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preferred  cannot  be  appointed  as  an  as- 
signee, for  his  position  as  a  director  brings 
him  within  the  spirit,  if  not  the  letterof  the 
law.    In  re  Powell,  2  N.  B.  B.  17. 

149.  Although  a  person  may  reside  out  of 
the  district,  he  will  be  appointed  assignee  in 
a  proper  case,  if  he  has  a  fixed  place  of  daily 
business  within  the  district.  In  re  Loder, 
2  N.  B.  B.  161. 

150.  Assignee's  appointment  will  not  be 
confirmed  if  he  resides  out  of  the  district  in 
which  proceedings  are  being  carried  on,  and 
beyond  the  jurisdiction  of  the  court.  In  re 
Havens,  1  JV.  B.  E.  29. 

151.  The  court  will  not  sanction  or  en- 
courage the  solicitation  ofvotes  of  creditors, 
by  persons  seeking  thereby  to  J)e  chosen  as- 
sigees,  with  the  view  of  making  a  regular 
business  of  acting  as  assignee  for  the  sake  of 
the  compensation  arising  therefrom.  Anon, 
a  N.  B.  B.  100. 

1 52.  It  is  against  the  policy  of  the  bank- 
rupt act,  that  a  bankrupt  should  select  his 
assignee  by  procuring  creditors,  who  were 
his  personal  friends,  to  vote  for  some  one 
whom  he  should  designate.    In  re  Bliss,  N. 

B.  B.  Sup.  xvii. 

153.  The  appointment  of  the  assignee  in 
bankruptcy  relates  back  and  gives  to  him 
title  to  all  the  estate  real  and  personal,  legal 
and  equitable  rights  which  belonged  to  the 
debtor  on  the  presentation  of  the  petition  ; 
hence,  from  and  after  the  filing  of  the  peti- 
tion the  creditors  could  acquire  no  interest  by 
receivership  or  other  estate  powers  in  the 
property  of  the  debtor.  Smith  v.  Buchanan, 
iN.  D.  N.  r.)  4  iV^.  B.  B.   133. 

1 54.  Where  an  assignee  is  chosen  by  the 
greater  part  in  value  and  number  of  the 
creditors  who  have  proved  their  claims  and 
there  is  no  imputation  either  upon  his  capacity 
or  integrity  he  is  assignee  by  virtue  of  law 
and  the  judge  cannot  interfere.  In  re  Grant, 
(S.  C.)2JV.  B.  iJ.  35. 

155.  The  certificate  of  appointment  of  a 
creditor's  assignee,  under  24  and  25  Vict. 
c.  134,  s.  123,  is  the  record  of  the  court  of 
bankruptcy,  and  conclusive  evidence  of  the 
appointment,  and  may  be  used  as  such  in  an 
action  by  the  assignee,  though  signed  and 
sealed  after  the  action  was  commenced. 
KeUy  V.  Morray,  1  H.  &  B.  684 ;  35  L.  J., 

C.  P.  287  ;  1  L.  B.,  C.  P.  667 ;   12  Jur., 
N.  S.  769 ;  14  L.  J.,  N.  S.  624.    (Eng.) 

156.  Where  the  amount  of  a  creditor's 


debt,  which  would  have  turned  the  choice 
of  the  assignees,  was  not  disputed  on  his  ap- 
plication to  prove  it,  but  the  proof  was  op- 
posed by  the  solicitor,  who  issued  the  fiat, 
on  an  invalid  objection,  which  induced  the 
commissioners  to  reject  the  proof,  and  they 
refused  to  adjourn  the  choice  for  a  reasona- 
ble time  to  enable  the  creditor  to  produce  an 
unnecessary  document,  the  production  of 
which  was  insisted  on  by  the  commissioners, 
and  the  whole  proceedings  appeared  to  be  a 
stratagem  of  the  solicitor  to  hurry  the 
choice  of  assignees  and  prevent  the  creditor 
from  voting  in  such  choice,  a  new  choice 
was  directed.  Ex  parte  Spiller,  1  Mont., 
D.  '<&.  2>.  43 ;  5  Jur.  659.    (Eng.) 

157.  Where  one  of  several  trustees  of  a 
charitable  society  became  bankrupt,  and 
proof  of  the  amount  due  from  him  to  the 
charity  was  offered  by  his  co-trustees,  and, 
the  commissioner  refusing  to  admit  the  proof 
without  an  order  of  the  court,  an  order  was 
obtained,  and  the  debt  proved,  it  was  held, 
that  the  co-trustees  were  not  creditors 
entitled  to  vote  at  the  choice  of  the  assignee. 
And  they  being  the  only  persons  who  voted 
the  choice  was  set  aside  and  a  new  one 
directed.  Ex  parte  Rowe,  1  De  Gex.  Ill ; 
14  L.  J.,  Bank.  17.     (Eng.) 

1 58.  It  is  a  good  practice  not  to  ratify  the 
choice  of  assignees,  unless  the  persons 
chosen  are  present,  and  accept  the  trust. 
Ex  parte  Heath,  4  Beac.  294 ;  Mont,  dt  Chit. 
667.    (Eng.) 

159.  Where  the  creditors  choose  three 
assignees,  and  the  commissioners  reject  one, 
there  must  be  a  new  choice.  Ex  parte  Wil 
son,  1  Mont.,  B.  &  B.  234.     (Eng.) 

1 60.  A  creditor,  who  has  assigned  hia 
debt,  may  vote  in  the  choice  of  assignees ;  a 
power  of  attorney  to  vote  for  assignees  when 
once  executed  becomes  extinct.  In  re  Hart, 
1  Fonh.,  N.  B.  57.    (Eng.) 

161.  Where  the  proof  of  a  creditor  has 
been  neither  admitted  nor  rejected,  but  only 
adjourned,  he  cannot  be  heard  on  his  petition 
to  set  aside  the  choice  of  assignees.  Ex 
parte  Morse,  1  Be  Gex.  578;  11  Jw.  482; 
16  L.  J.,  Bank.  9.     (Eng.) 

1 62.  Where  three  assignees  were  chosen 
and  one  of  the  assignees  had  been  repre- 
sented at  the  meeting  by  a  person  to  whom 
he  had  given  a  power  of  attorney  to  vote, 
but  the  words  in  the  printed  form  empower- 
ing   the    attorney  to    accept  the   ofSce  of 
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assignee  were  struck  out,  it  was  held,  that 
this  rendered  the  choice  of  all  three  invalid, 
and  the  appointment  and  confirmation  were 
vacated.  In  re  Boddington,  6  L.  T.,  N.  S. 
207.    (Eng.) 

1 63.  An  executor  of  a  will  was  declared 
bankrupt.  Under  the  will  he  took  both  real 
and  personal  estate  in  trust  for  the  testator's 
widow,  for  her  life,  with  remainder  to  her 
infant  children.  He  fraudulently  misapplied 
the  trust  property,  and  under  the  bank- 
ruptcy the  widow  was  admitted  to  prove 
against  his  estate.  On  the  choice  of  assign- 
ees, she  applied  for  leave  to  vote,  it  was 
held,  that  she  was  sufficiently  interested  to 
be  entitled  to  vote.  Ex  parte  Cadwalder, 
31  L.J,  Bank.  66;  6  i.  T.,  N.  8.  485. 
(Bug.) 

164.  Certificate  of  appointment. 
To  prove  his  title  as  assignee,  the  plaintiff 
put  in  evidence  a  certificate  dated  before  the 
action,  certifying  his  proper  appointment, 
signed  by  the  registrar  and  commissioner 
and  sealed  with  the  seal  of  the  bankruptcy 
court,  it  was  held,  that  the  certificate  was 
conclusive  and  that  the  defendant  could  not 
go  into  evidence  to  show  that  there  was  no 
signature  by  the  commissioner  or  his  deputy 
till  after  action  brought.  Kelly  v.  Morray, 
35£.  J".,  O.P.  287.     (Eng.) 

165.  Creditors.  In  order  to  prove 
his  title  as  creditor's  assignee,  he  put  in  evi- 
dence a  certificate,  dated  before  action,  certify- 
ing his  proper  appointment  before  action  sign- 
ed by  the  registrar  for  the  commissioner,  and 
sealed  with  the  seal  of  the  court  of  bank- 
ruptcy, it  was  held,  that  the  certificate  so 
sealed  was  conclusive,  and  that  the  defend- 
ant could  not  give  evidence  to  show  that 
there  was  no  signature  by  the  commissioner 
or  his  deputy  till  after  the  action.  Kelly  v. 
Morray,  35  L.  J.,  C.  P.  287;  14  W.  B.  939. 
(Eng.) 

1 66.  Court,  notice  to,  of  appoint- 
ment. It  shall  be  the  duty  of  the  register, 
immediately  upon  the  appointment  of  an 
assignee,  as  prescribed  in  sections  12  and  13 
of  the  act  (should  he  not  be  present  at  such 
meeting),  to  notify  him  by  personal  or  mail 
service  of  his  appointment ;  and  in  such 
notification  the  assignee  so  appointed  shall 
be  required  to  give  notice  forthwith  to  the 


court  or  register  of  his  acceptance  or  rejection 
of  the  trust.  General  Order  No.  9,  U.  S. 
3.  C. — In  Bankruptcy/. 

167.  Claims,  election  of  not  to 
include  postponed.  Debts  proved  and 
filed  with  the  register,  may  be  postponed 
for  investigation  before  the  assignee,  and 
not  allowed  to  be  voted  upon  for  assignee. 
Efiorts  by  bankrupt's  friends  to  compromise 
and  buy  up  his  debts,  and  stop  proceedings: 
in  bankruptcy,  are  no  fraud  upon  the  bank- 
rupt act,  and  are  no  reason  why  the  debts 
should  be  postponed,  and  not  voted  upon  for 
the  election  of  an  assignee.  Debts  proved 
before  election,  and  sold  and  assigned  after 
proof,  must  be  voted  upon  by  the  actual 
owner,  and  not  by  the  original  creditor,  and 
the  owner  will  be  entitled  to  only  one  vote. 
In  re  Frank,  (S.  D.  N.  Y.)  5  N.B.B.IH. 

168.  Compromise    of  creditor's 

claims.  Where  nearly  all  the  debts  against 
a  bankrupt  co-partnership,  composed  of  three 
co-partners,  have  been  purchased  in  the  inte- 
rest of  two  of  the  co-partners,  by  two  of 
their  friends,  to  whom  the  money  for  such 
purchase  was  furnished  by  those  partners ; 
the  third  partner,  not  contributing  to  such 
purchase,  objects  to  the  proof  of  the  pur- 
chased claims  as  illegal,  although  it  is  not 
denied,  but  that  they  had  been  originally 
bona  fide  claims  against  the  co-partnership. 
Held,  that  a  decree  will  be  entered,  provid- 
ing: 1.  For  the  payment,  in  full,  by  the' 
assignee,  of  the  unpaid  and  unpurchased 
proved  debts,  with  interest.  2.  For  the  pay- 
ment into  court  of  the  amount  of  the  unpaid 
debts,  which  have  not  beeen  proved,  with, 
interest.  3.  For  the  payment  of  the  com- 
mission of  the  assignee,  and  the  charge,  fees,, 
disbursements  and  expenses  of  the  attorneys 
and  counsel,  and  the  fees  of  the  register  and 
clerk.  For  the  payment  to  the  two  purcha- 
sers (friends  of  the  bankrupts)  of  the  amount 
paid  out  by  them,  in  the  purchase  of  the 
co-parnership  debts,  together  with  interest, 
on  such  sums.  4.  For  the  transfer  of  the 
remainder  of  the  estate,  by  the  assignee,  to 
the  bankrupts,  jointly,  by  proper  instru- 
ments. In  re  Lathrop  et  al.  (S.  D.  N.  Y.') 
5  JSf.  B.  B.  43.  Discharge  of— /See  Removal 
of,  p.  95. 

1 69.  Exemptions  by.    It  is  the  duty 
of  the  assignee,  in  the  exercise  of  a  sound  legal. 
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discretion,  taking  into  consideration  "the 
family,  condition  and  circumstances  of  the 
bankrupt,"  to  set  apart  other  articles  and 
necessaries ;  but  so  that  with  the  household 
fui-niture,  the  amount  shall  not  exceed  the 
sum  of  ^500.  In  considering  the  "  family," 
the  assignee  must  have  regard  to  the  number 
composing  it;  in  inquiring  after  the  "condi- 
tion," he  must  ascertain  the  social  status, 
and  whether  ill-health  prevails  or  not ;  and 
in  regard  to  the  "circumstances,"  he  must 
enquire  how  the  bankrupt  is  employed; 
what  his  income  is,  whether  any,  and  how 
much ;  how  many  of  the  family  earn  their 
own  living,  and  whether  they  can  contribute 
to  the  support  of  others ;  and  also  how  much 
and  what  property  the  bankrupt  is  entitled 
to  under  state  laws.  In  re  Feeley,  3  N.  B. 
is.  45. 

170.  Where  an  insolvent  converts  assets 
to  property  which  would  be  exempt,  and 
then  takes  the  benefit  of  the  bankrupt  act, 
such  conversion  is  a  fraudulent  transfer  or 
conveyance  under  the  bankrupt  act.  In  re 
Henkel,  2  N.  B  It.  167. 

171.  The  assignee's  duty  is  to  designate 
certain  property  to  the  bankruift  as  exempt, 
and  as  the  assignee  does  not  at  any  time  take 
title  to  such  exempt  property,  he  is  not 
obliged  to  relieve  it  from  encumbrances ;  but 
the  bankrupt,  if  he  has  made  encumbrances 
on  his  exempt  property,  must  take  it  subject 
to  such,  and  arrange  with  the  creditors  hold- 
ing the  liens  on  it.  In  re  Lambert,  2  iV.  B. 
B.  138. 

172.  Where  an  assignee  sets  aside  as 
exempt,  under  the  provisions  of  a  state  law, 
certain  real  estate,  against  which  there  was 
a  balance  of  purchase-money  due  on  notes  in 
judgment,  the  court  held  that  where  state 
exemptions  did  not  preclude  claims  for  pur- 
ehase-money,  the  assignee's  action  should  be 
get  aside,  and  that  the  property  should  be 
sold  by  the  assignee,  and  its  proceeds  dis- 
tributed amongst  the  creditors.  In  re  Per- 
due, 2  N.  B.  B.  67  ;  s.  c.  2  W.  Jur.  279. 

173.  The  bankrupt  law  provides  that  the 
state  exemption  laws  previously  taken  notice 
of  by  acts  of  congress,  shall  still  apply  so  as 
to  exclude  their  subjects  from  the  operation 
of  the  proceedings  in  bankruptcy ;  the  law 
further  enacts  that  there  may,  in  proper 
cases,  be  certain  other  additional  exemp- 
tions. The  assignee  should  first  take  notice 
of  what  is  exempt   under  the  state  laws. 


and  see  to  their  proper  appraisement.  In  . 
so  doing  he  is  to  act  conformably  to  the  laws 
of  the  state.  He  is  afterwards  to  make 
additional  exemptions  in  conformity  with 
the  act  of  congress.  The  total  of  the  exemp- 
tions allowed  to  a  bankrupt  are  not  limited 
to  the  value  of  $500,  but  must  not  exceed 
the  value  of  the  state  exemptions  and  the 
$500  exempted  by  the  bankrupt  act.  In  re 
Ruth,  N.  B.  B.  Sup.  xxxiii. 

174.  An  assignee  should  allow  the  debtor 
his  exemptions  out  of  the  individual  or  joint 
assets.  The  exemptions  allowed  to  a  debtor 
arc  not  forfeited  by  a  joint  liability;  but  he 
will  be  entitled  to  the  same  out  of  the  joint 
assets  if  the  individual  assets  are  not  suffi- 
cient.   In  re  Rupp,  4  N.  B.  B.  25. 

175.  The  language  of  the  V.  S.  bankrupt 
act  should  be  construed  in  harmony  with  its 
humane  and  remedial  purposes.  Its  design 
was  to  shield  the  poor  and  not  to  strip  them. 
The  interest  that  it  assumes  to  protect  is 
that  belonging  to  the  debtor,  be  it  joint  or 
several,  absolute  or  limited.  37  N.  Y.  B. 
356. 

176.  The  policy  of  exemptions  and  the  le- 
gal rules  on  which  they  rest,  modify  the 
strict  technical  rules  by  which  the  rights  of 
creditors  are  otherwise  enforceable.  In  re 
YoaT)s,  Z  N.  B.  B.  111. 

177.  Where  the  personal  property  of  the 
wife  is  by  the  state  laws  designated  as  her 
separate  estate,  and  does  not  belong  to  her 
husband,  that  shall  make  no  diiference  to  the 
assignee  in  making  the  allowances  of  exemp- 
tion. The  assignee  must  look  to  the  policy 
and  spirit  of  the  law,  and  allow  things  con- 
templated thereby  as  proper  subjects  of  ex- 
emption, and  not  set  apart  ornaments,  jew- 
lery  and  the  like,  even  though  the  amount  of 
the  value  of  all  the  exemptions  does  not 
equal  the  maximum  amounts  named  in  the 
act.  In  re  Cobb,  1  iV.  B.  B.  106 ;  s.  c.  1  L. 
T.  B.  59. 

178.  Under  the  14th  section  of  the  bank- 
rupt law  household  and  kitchen  furniture 
and  other  articles  and  necessaries  to  the 
amount  of  $500  may  be  set  apart.  T)ie 
discretion  of  the  assignee  is  limited  to  the 
"other  articles  and  necessaries."  Rule  for 
exercising  such  discretion  laid  down.  Prop- 
erty of  the  value  of  $300  exempted  under 
the  laws  of  the  state,  but  such  exemption 
cannot  include  the  same  species  of  property 
as  are   named  in  the  bankrupt  law.    The 
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state  exemption  must  be  ascertained  by  the 
mode  designated  by  the  state  law.  In  re 
Feeley,  3  N.  B.  B.  15. 

179.  If  among  the  property  of  the  bank- 
rupt none  or  not  enough  of  the  articles  des- 
ignated in  the  bankrupt  act  as  exempt  be 
found,  the  assignee  may  exempt  other  arti- 
cles and  necessaries  to  make  up  the  amount 
required  or  deficiency,  but  such  exemption 
must  not  exceed  the  sum  of  $500.  Under 
peculiar  and  distressing  circumstances  an 
exemption  of  money  may  be  made  where- 
with bankrupt  can  purchase  absolute  neces- 
saries.   In  re  Thornton,  2  N.  B.  S.  68. 

1 80.  "Where  the  bankrupt  borrows  money 
on  real  estate  exempt  to  him  by  the  laws  of 
the  state,  the  property  should  be  set  aside  by 
the  assignee  as  exempt.  In  re  Brown,  3  N. 
B.  B.  60. 

181.  Money  arising  from  the  sale  of  ex- 
empt property  represents  the  property  at- 
tached and  sold,  and  belongs  to  the  bank- 
rupt. Therefore  the  assignee  has  no  control 
over  the  fund.    In  re  Ellis,  IN.B.B.  154. 

182.  Where  in  the  state  of  Missouri  an 
assignee  allowed  as  exempt  property,  money 
to  the  amount  of  $150,  to  each  member  of 
a  firm  out  of  partnership  assets,  there  being 
no  individual  assets,  the  same  was  upheld. 
In  re  Young,  3  JV.  B.  B.  111. 

1 83.  The  court  will  take  notice  of  im- 
proper exemptions  allowed  by  an  assignee, 
and  hold  him  responsible  for  his  failure  to 
account  for  the  proceeds  of  property  improp- 
erly set  apart  by  him  to  the  bankrupt.  In 
re  Jackson,  et  al.  2  JV".  B.  B.  159. 

1 84.  It  is  not  required  that  exception  be 
taken  to  an  assignee's  allotment  of  real  es- 
tate to  the  bankrupt  as  exempt  within  the 
time  prescribed  for  exceptions  to  the  allot- 
ment of  other  property.  The  creditors  may 
except  to  the  account  of  the  assignee  when 
he  makes  improper  exemptions,  and  omits  to 
account  for  the  proceeds  of  the  property  so 
exempted.  Root  &  Co.  v.  Mastick,  2  N.  B. 
B.  163. 

1 85.  Where  a  bankrupt  has  nothing  left 
but  debts  due  him  on  his  account  books, 
there  is  nothing  in  the  bankrupt  act  to  war- 
rant an  assignee  in  making  an  exemption  to 
the  debtor  out  of  money  collected  by  the 
assignee  from  the  accounts  on  the  books. 
In  re  Lawson,  2  N.  B.  B.  19. 

186.  The  assignee  should  first  ascertain 
what  property  is  exempt  under  the  state 
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law  and  set  it  aside  to  the  bankrupt ;  then 
under  the  bankrupt  act  set  aside  the  neces- 
sary household  and  kitchen  furniture  and 
such  other  articles  as  in  his  exercise  of  a 
sound  discretion  he  may  deem  best  suited 
to  the  condition  of  the  bankrupt;  but  al- 
together the  furniture  and  other  articles  set 
aside  under  the  bankrupt  act  must  not  ex- 
ceed the  sum  of  $500.  Where,  however,  un- 
der the  state  law  the  bankrupt  has  selected 
a  portion  of  the  property  exempt  under  the 
bankrupt  law,  the  assignee  should  not  make 
any  second  allowance  to  the  bankrupt  for 
the  same.    In  re  Noakes,  1  N.  B.  B.  164. 

1 87.  Fees  and  Costs.  In  addition  to 
all  expenses  necessarily  incurred  by  him  in 
the  execution  of  his  trust,  in  any  case,  the 
assignee  shall  be  entitled  to  an  allowance 
for  his  services  in  such  case,  on  all  moneys 
received  and  paid  out  by  him  therein,  for 
any  sum  not  exceeding  one  thousand  dollars, 
five  per  centum  thereon;  for  any  larger  sum, 
not  exceeding  five  thousand  dollars,  two  and 
a  half  per  centum  on  the  excess  over  one 
thousand  dollars ;  and  for  any  larger  sum, 
one  per  centum  on  the  excess  over  five  thou- 
sand dollars ;  and  if  at  any  time,  there  shall 
not  be  in  his  hands  a  sufficient  amount  of 
money  to  defray  the  necessary  expenses  re- 
quired for  the  further  execution  of  his  trust, 
he  shall  not  be  obliged  to  proceed  therein  un- 
til the  necessary  funds  are  advanced,  or  satis- 
factorily secured  to  him.  Sec.  28,  U.  S. 
hcmkrujpt  act,  1867. 

188.  Where  nearly  all  the  debts  against 
a  bankrupt  had  been  purchased  in  the  in- 
terest of  two  of  the  copartners  by  two  of 
their  friends  to  whom  the  money  for  such 
purchase  was  furnished  by  those  parties,  the 
third  partner  not  contributing  to  such  pur- 
chase, objects  to  the  proof  of  the  purchased 
claims  as  alleged  although  it  is  not  denied  but 
that  they  had  been  originally  bona  fide 
claims  against  the  copartnership.  Held, 
that  a  decree  will  be  entered  providing  for 
the  payment  in  full  by  the  assignee  of  the 
unpaid  and  unpurchased  proved  debts, 
with  interest.  2.  For  the  payment  into 
court  of  the  amount  of  the  unpaid  debts 
which  have  not  been  proved  with  inter- 
est. 3.  For  the  payment  of  the  commis- 
sion of  the  assignee,  and  the  charge,  fees, 
disbursements  and  expenses  of  their  attor- 
neys and  counsel,  and  the  fees  of  the  regis- 
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ter  and  clerk ;  for  the  payment  of  the  two 
purchasers  (friends  of  the  hankrupts)  of 
the  amount  paid  out  by  them  in  the  pur- 
chase of  the  copartnership  debts  together, 
and  interest  on  such  sums.  4.  For  the 
transfer  of  the  remainder  of  the  estate  by 
the  assignee  to  the  bankrupts  jointly  by 
proper  instruments.  In  re  Lathrop,  et  al: 
(  S.  D.  N.  r.,)  5  N.  B.  B.  45. 

189.  An  action  was  brought  to  try  a 
disputed  point  by  direction  of  a  commis- 
sioner, and  with  the  assent  of  the  creditors. 
The  action  failed,  and  some  creditors  objec- 
ted to  the  allowance  of  the  assignee's  costs, 
on  the  ground  that  the  commissioner  had  no 
jurisdiction  to  order  the  action  to  be  brought; 
as  not  being  an  action  within  12  &  13  Vict. 
c.  106,  s.  153,  but  the  Lord's  Justices  or- 
derered  the  costs  to  be  paid  out  of  the  bank- 
rupt's estate,  on  the  ground  that  the  objec- 
tion ought  to  have  been  made  earlier,  that  is, 
before  the  result  of  the  action  was  known. 
Ex  parte  Edmonson,  31  L.  J.,  Bank.  32 ; 
6  L.  T.,  N.  S.  234.     (Eng.) 

1 90.  Where  the  assent  of  an  ofBcial  as- 
signee has  been  given,  to  bring  an  action  in 
his  name  jointly  with  that  of  the  trade  as- 
signee, for  the  recovery  of  part  of  the  bank- 
rupt's estate,  and  the  action  provmg  unsuc- 
cessful, the  trade  assignee  having  paid  the 
costs,  is  entitled  to  sue  the  ofiBcial  assignee, 
for  contribution.  Bevan«.  Whitmore,  15  C. 
B.,  N.  S.  433 ;  affirmed  on  appeal  19  C.  B., 
N.  S.  763.    (Eng.) 

191.  Where  the  official  assignee  joined 
in  retaining  an  attorney  in  an  action  brought 
against  him,  and  the  creditor's  assignee,  he 
is  liable  for  the  costs  in  defending  such  ac- 
tion. Sydney  v.  Belcher,  2  M.  &  Bob.  325. 
(Eng.) 

192.  The  official  assignee  is  entitled  to 
be  indemnified  against  the  costs  of  an  action 
brought  in  his  name  without  his  authority. 
Laws  V.  Bott,  16  M.  &  W.  300 ;  16  L.  J., 
Exch.  279 ;  4  D.  <^  i.  559.     (Eng.) 

193.  Trustees  under  an  assignment  for 
the  benefit  of  creditors  employed  an  agent 
to  proceed  to  America  to  recover  a  part  of 
the  assigned  property.  Afterwards  the 
debtors  became  bankrupt,  and  throe  of  the 
trustees  were  appointed  assignees.  It  was 
held,  that  the  assignees  ought  to  be  allowed 
in  their  accounts  the  expense  of  employing 
the  agent;  and  that  in  order  to  bring  ex- 
penses within  the  description  of  just  allow- 


ances, it  is  not  necessary  to  show  that  they 
have  actually  benefited  the  estate,  if  there 
was  a  fair  probability  of  their  so  doing.  JEx 
parte  Shaw,  1  De  Gex.  242.     (Eng.) 

194.  Where  an  adjudication  has  been 
annulled,  the  official  assignee  will  be  allowed 
to  deduct  from  any  assets  in  his  hands  the 
expen.ses  properly  incurred  by  him  in  the 
custody  and  realization  of  the  estate ;  but 
the  court  may  order  such  expenses  and  costs 
of  all  parties  to  be  paid  by  the  petitioning 
creditor.  In  re  WoUheim,  32  L.  J.,  Bank. 
26;  7  i.  T.,  N.  S.  581;  11  W.  B.  128 
(Eng.) 

195.  An  assignee,  who  had  acted  as 
solicitor  to  the  fiat,  was  allowed  to  charge 
for  his  clerk's  time  employed  in  the  business 
of  the  bankruptcy,  as  costs  out  of  pocket, 
but  not  any  profit  thereupon.  Ex  parte 
Newton,  b  De  G.  &  8.  584.     (Eng.) 

196.  Where  a  solicitor,  who  has  simply 
a  personal  remedy  at  the  time  against  his 
clients  for  costs  in  an  administration  suit, 
makes  an  equitable  assignment  of  the  costs 
to  A.  for  money  advanced,  and  gives  notice 
of  such  assignment  to  his  clients  and 
the  defendant,  who  represented  the  estate 
under  the  administration.  Afterwards  an 
order  was  made  by  the  court  that  the 
funds  be  brought  into  court,  and  after  pay 
ing  certain  charges,  the  same  should  be 
applied  in  payment  of  the  solicitor's  costs. 
The  money  was  so  paid  into  court,  but  there 
was  not  enough  over  to  pay  any  part  of  the 
costs  and  the  solicitor  afterwards  became 
bankrupt  and  A.  did  not  obtain  any  stop 
order.  It  was  held  on  the  trial  that  the 
costs  passed  to  the  assignees  of  the  bank- 
rupt (See  23  Beav.  391 ;  3  Jur.,  N.  S.  403 ; 
26  L.  J.,  Chanc.  288),  but  upon  appeal  the 
court  decided  that  there  was  no  negligence 
on  A.'s  part,  as  the  notices  served  before  the 
payment  of  the  money  into  court  prevented 
the  costs  from  being  in  the  order  and  dispo- 
sition of  the  bankrupt  with  the  consent 
of  the  true  owner,  and  that,  therefore,  they, 
did  not  pass  to  and  vest  in  his  assignees  but 
belonged  to  A.  Day  v.  Day,  1  De  G.  £  J- 
144;  3  Jur.,  N.  S.  782;  26  L.  J.,  Chanc. 
585.     (Eng.) 

197.  Leases.  A.,  while  he  held  of  the 
plaintiff  from  year  to  year  two  farms,  X. 
and  Y.,  upon  the  terms  of  certain  written 
agreements,  at  certain  rents  payable  quar- 


ASSIGNEE. 


91 


terly  (X.  being  a  holding  from  Michaelmas, 
and  Y.  from  Ladyday),  became  bankrupt  in 
August,  1866.  His  assignees  took  posses- 
sion of  both  of  the  farms,  and  continued  in 
oecupation  of  X.  till  Ladyday,  1867,  and  of 
Y.  till  Christmas,  1866.  Disputes  arose  be- 
tween the  assignees  and  the  plaintiff,  and  the 
former  committed  divers  breaches  of  the 
terms  oa  which  A.  held  the  farms,  and  in 
October  and  November  they  refused  to  allow 
the  landlord  or  his  incoming  tenant  to  come 
upon  the  lands  to  sow,  plough  or  crop  the 
lands,  as  the  outgoing  tenant  was  required 
by  the  terms  of  the  tenancy.  They  also 
sub-let  the  pasturage  till  Christmas,  1866. 
Held,  that  these  acts  showed  unequivocally 
that  the  assignees  had  elected  to  become 
tenants  to  the  plaintiff  of  the  farms,  there- 
fore they  were  liable  for  breaches  of  the 
terms  on  which  A.  held.  Bradshaw  v. 
James,  17  W.  B.  1010  ;  20  L.  T.,  N.  S.  781. 
(Bng.) 

198.  A  lease  made  to  a  person,  who  took 
the  benefit  of  the  1  &  2  Vict.,  c.  110,  re- 
mained in  him  until  taken  by  the  assignees 
or  given  up  to  the  landlord.  Bishops  v.  Bed- 
ford Charity  Trustees,  6  Jur.,  N.  S.  220; 
29  L.  J.,  Q.  B.  53 ;  1  M.  &  El.  697.  (Eng.) 

199.  Where  the  mortgagor  and  mort- 
gagee of  one  undivided  moiety  and  the  owner 
of  the  other  joined  in  a  demise  of  the  whole 
premises  to  Gr.  for  twenty-one  years,  he 
covenanting  with  the  three  jointly  and  sev- 
erally to  pay  (without  mentioning  to  whom) 
the  reserved  rent,  and  G.  entered  and  then 
became  bankrupt  and  his  assignees  accepted 
the  lease,  it  was  held,  that  the  assignees 
were  liable  in  an  action  at  the  suit  of  the 
three  lessors,  for  rent  due  since  their  accep- 
tance of  the  lease.  Magnay  «.  Edwards,  13 
C.  B.  479;  17  Jur.  839;  22  L.J.,  C  P. 
171.     (Eng.) 

200.  Where  the  assignees  of  a  bankrupt 
coachmaker,  who  was  a  tenant  from  year  to 
year,  entered  upon  the  premises  to  keep  the 
coaches  in  repair,  in  pursuance  of  the  bank- 
rupt's contracts,  and  in  August  sold  the 
bankrupt's  effects  and  delivered  the  key  of 
the  premises  to  the  bankrupt,  but  paid  the 
rent  up  to  the  Michaelmas  following,  it  was 
held,  in  an  action  by  the  landlord  for  a  quar- 
ter's rent  due  the  Christmas  following,  that 
the  assignees  were  liable.  Ansell  v.  Kobson, 
iC.&J.  610.     (Eng.) 

201 .  The  interest  of  a  bankrupt  in  lease- 


holds is  not  finally  divested  until  the  cred- 
itors' assignees  are  chosen.  Turner  v.  Nich- 
olls,  16  Sim.  565 ;  13  Jur.  293 ;  18  L.  J., 
Chanc.  278.     (Eng.) 

202.  A  term  remains  vested  in  the  bank- 
rupt lessee  until  either  the  assignees  elect  to 
take  it,  or  he  delivers  it  up,  and  his  surety 
is  liable  for  all  breaches  of  covenant  which 
accrue  after  the  date  of  the  commission  but 
before  the  delivery  up  of  the  lease  by  the 
bankrupt,  as  such  surrender  of  the  lease 
does  not  operate  by  relation  back  to  the  date 
of  the  commission.  Tuck  v.  Tyson,  6  Bing. 
221;  3Jf.  i&P.  715.     (Eng.) 

203.  Upon  the  petition  of  a  lessor  under 
6  Geo.  4,  c.  16,  s.  75,  the  assignees  of  the 
bankrupt  lessee,  who  had  made  an  equitable 
mortgage  of  his  lease  previously  to  his  bank- 
ruptcy, were  ordered  to  accept  or  decline 
the  lease.  Ex  parte  Hanbury,  7  Jur.  660 ; 
12  L.  J.,  Bank.  43.     (Eng.) . 

204.  Where  a  mortgagor  and  mortgagee 
joined  in  demising  trade  premises  to  a  lessee, 
and  at  the  same  time  the  mortgagee  and'lessee 
entered  into  partnership  articles,  according 
to  which  the  demised  premises  were  to  be 
considered  as  partnership  property,  and  the 
lessee  subsequently  became  bankrupt,  it  was 
held,  that  the  court  had  jurisdiction  to  order 
the  assignees  to  elect  whether  they  would 
take  or  abandon  the  premises.  Ex  parte 
Norton,  3  Mont.,  D.  &  D.  312.     (Eng.) 

205.  The  court  cannot  make  assignees 
pay  the  costs  nor  direct  their  payment  to  the 
lessor  out  of  the  bankrupt's  estate,  on  a  pe- 
tition by  him  to  compel  the  assignees  to 
elect  or  decline  the  lease.  Ex  parte  Bright, 
2  G.  J.  79.     (Eng.) 

206.  Where  a  lease  had  been  deposited  in 
the  hands  of  a  third  person  by  the  bankrupt 
by  way  of  equitable  mortgage,  it  was  held, 
that  the  lessor  was  entitled,  under  6  Geo.  4, 
c.  16,  s.  75,  to  an  order  compelling  the  as- 
signees to  accept  or  decline  the  lease.  Ex 
parte  Vardy,  3  Mont.,  D.  d;  D.  340 ;  S.  P. 
ex  parte  Olunes,  1  Madd.  76 ;  2  Bose,  452. 
(Eng.) 

207.  Upon  proceedings  to  compel  an 
election  where  the  assignees  elect  to  reject 
the  lease,  if  there  is  some  reason  to  suspect 
that  the  lease  is  void,  and  that  the  landlord 
had  no  title  to  grant  it,  the  court  will  not 
order  the  assignees  to  deliver  up  possession 
of  the  premises,  but  merely  to  deliver  up 


92 


ASSIGNEE. 


the  lease.  Ex  parte  Williams,  2  Deac.  330. 
(Eng.) 

208.  Thirteen  days  were  decided  to  be  a 
reasonable  tijne  for  the  assignees  of  a  bank- 
rupt to  accept  or  refuse  to  take  a  lease.  Ex 
parte  Fletcher,  1  Deac.  <&  Chit.  356.  (Eng.) 

209.  Assignees  allowed  ten  days  to  make 
election  to  take  lease.  Ex  parte  Scott,  1 
Bose,  446  n.     (Eng.) 

210.  If  a  lease  contains  a  condition  that 
it  shall  be  forfeited  if  seized  in  execution, 
and  upon  an  execution  issuing  the  lessor  re- 
enters, and  a  commission  of  bankruptcy  is- 
sues against  the  lessee,  the  lessor  is  entitled 
to  the  emblements.  Davis  v.  Eyton,  7  Bing. 
154;  4Jlf.  (&P.  820.     (Eng.) 

211.  If  a  lease  to  a  trader  contains  a  pro- 
viso that  it  shall  be  void  if  he  becomes  bank- 
rupt, the  term  does  not  pass  to  his  assignees 
but  determines  altogether  upon  that  event 
taking  place.  Doe  d.  Hunter  v.  Galliers,  2 
T.B.  IZZ.     (Eng.) 

212.  If  A.  lets  a  house  to  B.  with  a 
covenant  that  the  lease  shall  determine  on 
B.  committing  an  act  of  bankruptcy,  on 
which  a  commission  should  issue;  and  by 
another  deed  of  the  same  date  A.  grants  the 
use  of  the  furniture  to  B.  in  like  manner  and 
with  a  similar  covenant,  to  allow  A.  to  re- 
sume the  possession  of  the  furniture  on  the 
commission  of  an  act  of  bankruptcy.  If  B. 
becomes  bankrupt,  and  the  jury  find  that  B. 
was  the  reputed  owner  of  the  furniture,  it 
will  pass  to  the  assignees,  notwithstanding 
these  covenants.  Hickenbotham  v.  Groves, 
2  C.  &  P.  492.     (Eng.) 

213.  The  owner  of  a  long  term  in  land 
agreed  to  let  it  for  three  years,  and  also, 
when  called  upon  by  the  tenant  to  grant  him 
a  lease  for  three  years,  seven  years,  or  the 
whole  term,  the  tenant  continued  in  the 
occupation  beyond  the  three  years  and  be- 
came a  bankrupt.  The  assignee  sold  the  bank- 
rupt's estate  and  interest  in  the  leasehold  to 
a  purchaser.  Held,  that  it  passed  to  the  as- 
signee. Buckland  v.  Papillion,  2  L.  B.,  Ch. 
67;  36  L.  J.,  Chanc.  81;  12  Jur.,  N.  S. 
992;  15  W.  B.  92;  15  L.  I.,  N.  S.  378. 
(Eng.) 

214.  Payment  of  dividend  by. 
After  a  dividend  had  been  declared,  a  party 
entitled  in  respect  of  a  proof  requested  the 
assignees  by  letter  to  send  him  the  amount 
of  his  dividend  in  a  post  oflBce  order,  promis- 


ing to  send  a  receipt  by  return  post.  The 
assignees  sent  no  reply.  It  was  held,  that 
this  was  such  a  refusal  to  pay  the  dividend 
as  entitled  the  creditor  to  an  order  upon  pe- 
tition, at  the  costs  of  the  assignees  persoiv- 
aily.  Ex  parte  Jackson,  3  Mont.  B.  &  D. 
1.     (Eng.) 

215.  Where  a  proof  had  been  made  and 
a  dividend  declared,  and,  by  mistake  in  the 
list  of  proofs  and  dividend,  one  creditor  had 
been  excluded,  it  was  declared  that  the  offi- 
cial assignee  must  pay  him  the  dividend,  to 
which  he  would  have  been  entitled  if  the 
debt  had  been  included  in  the  calculation  of 
the  dividend,  and  also  all  his  costs.  Ex  parte 
Hall,  Be  Q.  555 ;  11  Jwr.  639 ;  16  i.  J., 
Bank.  10.     (Eng.) 

216.  An  official  assignee  cannot  refuse  to 
pay  a  dividend  to  a  secured  creditor  on  his 
surrendering  the  security.  Ex  parte  Saun- 
ders, 2  Mont.  D.  <&  D.  529.     (Eng.) 

217.  Assignees  compelled  to  pay  divi- 
dends on  the  application  of  the  person  enti- 
tled to  receive  the  same,  although  no  receipt 
was  tendered  to  them.  In  re  Moody,  12 
L.  J.,  Chanc.  145.     (Eng.) 

218.  A  creditor  admitted  in  May,  1861, 
to  prove  agamst  a  bankrupt's  estate  in  June, 
1861,  received  four  dividends  which  had 
been  previously  declared,  but  such  dividends 
were,  by  mistake,  calculated  upon  a  lesf 
sum  than  that  for  which  he  had  been  ad 
mitted  to  prove.  Upon  a  fifth  dividend 
which  exhausted  the  whole  estate,  being  de 
Glared  in  June,  1864,  the  creditor  received 
such  dividend  calculated  on  the  sum  for 
which  he  had  proved,  and  in  November, 
1864,  for  the  first  time,  he  moved  the  court 
to  order  the  official  assignee  to  pay  him  the 
deficiencies  in  the  first  four  dividends.  It 
was  held,  that  the  creditor  was  not  entitled 
to  relief  in  the  court  of  bankruptcy,  on  the 
ground  of  his  having  with  full  knowledge  of 
the  facts  abstained  from  making  any  appli- 
cation from  1861  to  1864,  and  until  all  that 
remained  of  the  estate  had  been  swept  away. 
In  re  Deane,  12  L.  T.,  N.  S.  479.    (Eng.) 

219.  In  1783,  0.  proved  a  debt  under  a 
bankruptcy,  in  1790  received  the  first  divi- 
dend upon  it.  In  1798,  the  executor  of  0. 
assigned  the  debt  and  proof  of  it  to  S.  in 
trust  for  G.,  with  a  power  of  attorney  to  re- 
ceive dividends.  In  1820  and  1824,  two  fur- 
ther dividends  were  paid  to  G.'s  representar 
tive.    In  1835,   a  fourth  dividend,  and  sub- 
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sequently  other  dividends,  making  up  20«.  in 
the  pound,  were  declared  but  not  paid,  ow- 
ing to  a  want  of  representation  to  the  trus- 
tee's estate^  The  administrator  of  G.  ap- 
plied for  the  dividend  warrants,  but  produced 
neither  the  assignments  nor  the  other  securi- 
■  ties,  and  gave  no  evidence  that  the  debt  was 
due  and  unpaid.  It  was  held,  that  having 
regard  to  the  remoteness  of  the  transaction 
and  the  absence  of  any  evidence  that  the 
debt  was  satisfied,  the  production  of  the 
proofs  might  be  waived.  Ex  parte  Graham, 
10  JW.,  N.S.l;'i3L.  J.,  Bank.  l;l-2W. 
B.1;9L.  T.,  N.  S.  278.     (Eng.) 

220.  Where  a  creditor  lost  his  bond, 
after  proving  his  debt,  the  court  ordered  that 
he  might  receive  the  dividends  upon  his 
debt,  upon  making  aflBdavit  of  the  facts  and 
indemnifying  the  assignees.  Ex  parte  Kob- 
ins,  1  Beac.  587.     (Eng.) 

221.  Dividend  warrants,  on  which  bank- 
rupts, in  their  character  of  stock  brokers, 
were  entrusted  to  receive  the  dividends,  and 
which  they  had  pledged  for  their  own  debts 
were  ordered  to  be  delivered  up  to  trustees 
who  had  employed  the  bankrupts  as  their 
brokers.  Ex  parte  Gregory,  2  Mont.  D.  & 
B.  613.     (Eng.) 

222.  Where  bills  of  exchange  proved  un- 
der a  fiat  have  been  lost  by  the  creditor,  and 
he  therefore  cannot  produce  them  for  the 
purpose  of  receiving  his  dividends,  and  an 
application  to  the  court  becomes  necessary 
to  receive  them,  the  creditor  must  pay  the 
costs  of  the  application.  Ex  parte  Trust,  3 
Deac.  d;  Chit.  750.     (Eng.) 

223.  Unless  the  dividend  was  declared 
subsequently  to  the  proof  of  his  debt,  the 
creditor  cannot  petition  for  payment  of  a 
dividend.  Exparte  Lee,  2  Mont.  D.  <&  D. 
780.    (Eng.) 

224.  Where  a  bill  of  exchange  ex- 
hibited by  a  creditor  at  the  time  of  his  proof 
is  lost  before  a  dividend  is  declared,  the  com- 
missioner should  on  the  application  of  the 
creditor,  give  special  directions  to  the  ofBcial 
assignee  to  pay  the  dividend  without  requir- 
ing the  production  of  the  bill.  Ex  parte 
Wallis,  1  Deac.  496.     (Eng.) 

225.  A  settlement  having  been  lost  which 
declared  the  trusts  of  dividends,  they  were 
paid  over  to  the  parties  without  a  reference, 
the  fund  being  too  small  to  bear  the  expense. 
Ex  parte  Harrison,  3  Mont.  &  Ayr.  392. 
(Eng.) 


226.  Powers  and  liability  of. 
Where  an  assignee  under  St.  1836,  c.  238, 
has  in  his  hands  assets  of  the  assignee 
more  than  sufficient  to  pay  in  full,  all  the 
creditors  who  executed  the  assignment,  and 
declares  a  dividend  to  all  those  creditors, 
and  pays  all  of  them  but  one  in  full,  and 
pays  over  a  surplus  to  the  assignor,  he  is 
liable  to  the  creditor  whom  he  does  not  pay, 
in  an  action  for  money  had  and  received. 
Fitch  -0.  Wickman,  9  Met.  {Mass.)  517. 

227.  The  assignee  under  an  assignment 
at  common  law  by  an  insolvent  debtor  can- 
not be  charged  as  trustee  in  foreign  attach- 
ment of  the  debtor  for  money  paid  out  by 
the  assignee  to  creditors  according  to  the 
assignment;  but  may  be  so  charged  for 
money  paid  to  manufacture  the  property 
assigned.  Grocers'  Bank  v.  Simmons,  12 
Grays  (Jfass.)  440. 

228.  Where  a  trader  with  a  life  estate 
and  a  general  power  of  appointment  and  in 
default  of  appointment  remainder  to  himself 
in  fee  does  not  make  any  appointment  until 
after  he  has  committed  the  act  of  bank- 
ruptcy on  which  he  was  adjudged  bankrupt, 
it  was  held  that  such  appointment  was  void 
and  all  the  interest  of  the  bankrupt  was 
vested  in  the  assignees,  who  had  a  sufficient 
legal  estate  to  maintain  ejectment.  Doe  d. 
Coleman  v.  Britain,  2  B.  S  A.  93,     (Eng.) 

229.  By  a  marriage  settlement,  a  hus- 
band took  an  estate  for  life,  with  power  of 
appointment  to  children,  remainder  to  trus- 
tees to  preserve,  etc.,  remainder  to  children 
in  tail  in  default  of  appointment,  remainder 
to  husband  in  fee  in  default  of  issue.  The 
husband  became  bankrupt,  conveyed  in  the 
usual  way  all  his  property  by  bargain  and 
sale  to  his  assignees,  and  afterwards  exe- 
cuted an  appointment  to  his  son  in  fee,  after 
his  own  life  estate.  The  assignees  sold  the 
life  estate  to  the  bankrupt's  mother.  Held, 
that  the  son  took  nothing  under  the  appoint- 
ment, but  was  entitled  to  an  estate  tail  under 
the  original  settlement.  Badham  v.  Lee,  7 
Bing.  695  ;  1  M.  S  Scott,  14.  (Eng.) 

230.  Assignees  are  bound  to  make  a  good 
title  unless  they  expressly  stipulate  to  sell 
with  such  title  only  a^  they  have  got.  Mc- 
Donald V.  Hanson,  12  Ves.  277;  White  ». 
Foljambe,  11  Ves.  343. 

231.  Before  the  choice  of  a  trade  as- 
signee, an  order  for  the  sale  of  such  part  of 
the  bankrupt's  property  as  is  likely  to  depre- 
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ciate  in  value  may  properly  be  made ;  but 
where  no  reason  exists  for  an  immediate  sale, 
the  creditor's  assignee  is  the  proper  person 
to  have  the  management ;  all  the  estate  of 
the  bankrupt  vests  in  him  on  his  appoint- 
ment. In  re  Stowers,  12  W.  B.  534.  (Eng.) 

S8S.  If  four  persons  are  chosen  assig- 
nees, and  at  the  choice,  it  is  verbally  agreed 
that  one  shall  act,  and  notice  is  given  to  the 
banker  to  pay  the  drafts  of  the  one,  and  a 
dividend  is  declared,  and  notice  is  given  to 
the  creditors  "that  they  may  receive  the 
dividend  upon  application  to  the  assignees," 
and  the  acting  assignee  pay  the  dividends  by 
checks,  which  are  dishonored,  he  having 
overdrawn  the  account  and  absconded,  the 
other  three  assignees  are  liable.  JSx  parte 
Booth,  1  Mont.  248.     (Eng.) 

383.  Where  money  was  deposited  in 
bank  in  the  name  of  three  assignees,  one  of 
whom  had  absconded,  it  was  ordered  to  be 
paid  on  the  checks  of  the  two.  Hx  parte 
Hunter,  2  Base,  363 ;  1  Mer.  408.     (Eng.) 

284.  Where  a  part  of  a  bankrupt's  es- 
tate was  deposited  in  bank  in  the  names  of 
five  assignees ;  and  one  of  them  having  died, 
and  another  gone  abroad,  the  remaining  as- 
signees applied  to  the  bank  for  the  money 
for  the  purpose  of  a  dividend,  but  the  bank 
refused  to  pay  it  without  proof  of  the  other 
two  assignees  being  dead ;  the  court  directed 
the  bank  to  pay  the  money  to  the  three  re- 
maining assignees.  Ex  parte  Collins,  2  Cox, 
427.     (Eng.) 

235.  The  general  authority  of  assignees 
cannot  be  delegated  by  them.  Douglas  v. 
Brown,  1  Mont.  93.     (Eng.) 

236.  A  hona  fide  sale  of  a  bankrupt's 
property  by  the  creditors'  assignee  alone, 
without  the  concurrence  of  the  ofiScial  as- 
signee, is  valid.  In  re  Ward,  26  Beav.  207; 
5  Jur.,  Jir.  S.  164 ;  28  L.  J.,  Chanc.  175 ; 
32  L.  T.  189.    (Eng.) 

237.  The  assignee  of  a  bankrupt  having 
taken  possession  of  his  estate,  worked  up 
some  of  the  raw  material  and  then  pur- 
chased it,  by  debiting  himself  with  the 
market  value.  It  was  held  that  as  assignee 
he  had  no  power  to  contract  with  himself, 
and  was,  therefore,  chargeable  with  the  pay- 
ment of  201.  per  cent,  provided  by  24  and  25 
Vict.,  c.  134,  s.  175,  from  the  time  the  sale 
was  made.  Ex  parte  Eidgeway,  11  Jur., 
N.  S.  97 ;  11  L.  T.,  JST.  S.  467.     (Eng.) 

288.  Where  there  are  more  than  one 


assignee,  one  of  them  may  receive  money 
belonging  to  the  estate,  and  give  a  good  dis- 
charge for  it.  Smith  v.  Jamesons,  1  Esp, 
114.     (Eng.) 

239.  The  court  cannot  sanction  the  re- 
newal of  a  lease  by  the  assignees,  for  the 
purpose  of  carrying  on  the  bankrupt's  busi- 
ness, if  any  creditors  object  to  that  arrange- 
ment, notwithstanding  it  may  have  been  de- 
termined upon  by  a  majority  of  the  credi- 
tors present  at  a  meeting  duly  called  for 
that  purpose.  Ex  parte  Miller,  1  Mont., 
B.&B.Z'i.    (Eng.) 

240.  An  assignee  of  an  insolvent  debtor 
under  St.  1888,  c.  163,  may  affirm  a  sale  of 
goods  made  by  such  debtor  for  the  purpose 
of  delaying  or  defrauding  his  creditors,  and 
receive  the  price  of  the  goods  from  the 
vendee.  And  if  such  assignee,  knowing  all 
the  facts  of  the  case,  brings  an  action 
against  the  vendee  on  a  note  given  by  him 
for  the  price  of  the  goods  and  secures  the 
demand  by  an  attachment  of  his  property, 
he  thereby  so  far  affirms  the  sale  and  waives 
his  right  to  disaffirm  it,  that  he  cannot,  by 
discontinuing  such  action  and  demanding 
the  goods,  entitle  himself  to  maintain  an  ac- 
tion of  trover  against  the  vendee  on  his  re- 
fusal to  return  them.  Butler  v.  Hildreth,  5 
Met.  (Mass.'),  49. 

241.  A.  deposited  a  bill,  drawn  on  and 
accepted  by  C,  payable  to  A.'s  order,  with 
B.  to  secure  a  debt.  A.  afterwards  became 
bankrupt.  Held,  that  B.  was  entitled  to  the 
bill,  and  to  an  order  compelling  the  assignees 
to  indorse  it  to  him  without  recourse.  Ex 
parte  Price,  3  Mont.,  D.  &  B.  586;  13  L. 
J.,  Bank.  15  (Eng.) 

242.  Assignees  were  ordered  to  indorse 
a  bill,  which  had  been  transferred  without 
indorsement  for  valuable  consideration  by 
the  bankrupt  before  his  bankruptcy ;  the  in- 
dorsement however  to  be  special,  so  as  to 
secure  the  assignees  from  personal  liability. 
Ex  parte  Mowbray,  \  J.  &  W.  428.  (Eng.) 

243.  Purchases  by,  when  and 
when  not  valid.  Where  an  assignee  pur- 
chased a  creditor's  interest  in  the  bankrupt's 
estate  for  the  benefit  of  such  estate,  such  pur- 
chase was  set  aside  on  the  ground  that  it  did 
not  appear  that  the  assignee  had  given  such 
creditor  full  information  as  to  the  state  of 
the  assets,  and  the  periods  at  which  the 
dividends    would    be    likely    to    be    faidi 
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Pooley  V.  Quilter,  IDeG.S  J.  327 ;  4  Jur., 
N.  S.  345 ;  27  L.  J.,  Chane.  374.     (Eng.) 

244.  Removal  and  resignation  of. 
The  court,  after  due  notice  and  hearing,  may 
remove  an  assignee  for  any  cause  which,  in 
the  judgment  of  the  court,  renders  such  re- 
moval necessary  or  expedient,  at  a  meeting 
called  by  order  of  the  court  in  its  discretion 
for  the  purpose,  or  which  shall  be  called 
upon  the  application  of  a  majority  of  the 
creditors  in  number  and  value,  the  creditors 
may,  with  consent  of  the  court,  remove  any 
assignee  by  such  a  vote  as  is  hereinbefore 
provided  for  the  choice  of  assignees.  An 
assignee  may,  with  the  consent  of  the  judge, 
resign  his  trust  and  be  discharged  therefrom. 
Sec.  18,  U.  S.  banh-upt  act,  1868. 

245.  This  court  will  not  remove  an  as- 
signee of  the  estate  of  an  insolvent  debtor 
for  proceedings  not  conformed  to  the  re- 
quirements of  the  insolvent  laws  without 
proof  of  fraud  or  of  injury  to  the  estate, 
especially  after  the  cause  of  complaint  has 
ceased  to  exist.  Rogers  v.  Jackman,  12 
Ch-ays  {Mass.')  144. 

246.  Where  an  assignee,  who  was  a  clerk 
of  the  bankrupt's  attorney,  was  charged 
with  mismanagement  and  fraud,  the  court 
held  it  to  be  expedient  that  there  should  be 
another  assignee  substituted  in  his  place,  al- 
though the  creditors  failed  to  sustain  their 
charges  of  fraud  and  the  assignee  appeared 
to  have  acted  in  good  faith.  In  re  Mallory, 
{Nevada,")  4  N.  B.  B.  38 ;  ex  parte  Arrow- 
smith,  14  Ves.  209  j  Ex  parte  Vaughan,  14 
Ves.  514. 

[See  Costs.] 

247.  A  majority  in  number  and  value  of 
the  creditors  petitioned  the  court  to  appoint 
a  meeting  that  a  vote  might  be  taken  upon 
the  removal  of  the  assignees.  At  the  meet- 
ing the  requisite  majority  voted  for  the  as- 
signees' removal,  and  reported  their  action 
for  the  consent  of  the  court,  which  decided 
that  it  could  exercise  judicial  discretion  in 
the  matter  notwithstanding  the  action  of  the 
creditors,  and  further,  that  it  is  not  the  in- 
tention of  the  U.  S.  bankrupt  act  of  1867, 
that  the  majority  should  have  absolute  con- 
trol over  the  rights  and  interests  of  the  mi- 
nority, and  that  under  the  peculiar  circum- 
stances of  the  case,  the  assignee  ought  not 
to  be  removed.  In  re  Dewey,  (Mass.)  4  N. 
JB.  B.  139. 


248.  When  a  creditor's  assignee,  ap- 
pointed at  a  first  meeting,  declines  to  act, 
the  court  will  forthwith  remove  him,  re- 
serving the  question  of  the  payment  of  the 
costs  occasioned  by  such  removal.  In  re 
Sapt,  13  W.  B.  352.     (Eng.) 

249.  Where  the  assignee  was  clerk  of 
the  solicitor,  who  was  one  of  the  principal 
creditors,  and  the  assignee  was  appointed  on 
an  ex  parte  application,  the  court  ordered 
his  removal  on  the  ground  that  24  &  25  Vict. 
c.  134,  s.  53  had  not  been  complied  with.  Ex 
parte  Smale,  11  W.  ij.  47 ;  7  i.  T.,  N.  S. 
376.     (Eng.) 

250.  Where  the  bankrupt  petitioned  for 
the  removal  of  one  of  two  assignees,  and  it 
appeared  that  the  bankrupt  was  a  mere  in- 
strument in  the  hands  of  the  other  assignee, 
and  that  the  petition  was  got  up  between 
them  in  collusion,  and  out  of  a  spirit  of  hos- 
tile opposition  to  the  assignee,  against  whom 
it  was  presented,  the  petition  was  dismissed. 
Ex  parte  Oakes,  2  Mont.,  D.  df  D.&O;  5 
Jur.  612.     (Eng.) 

251.  Where  an  assignee  sold  his  debt  to 
a  creditor  who  was  adverse  to  the  fiat,  he 
was  removed,  and  a  new  one  chosen  in  his 
place,  and  he  was  restrained  from  voting  in 
the  choice  of  such  new  assignee.  Ex  parte 
Stagg,  2  Mont.,  D.  &  B.  186.     (Eng.) 

252.  Where  the  assignee  has  become 
bankrupt,  the  commissioners  may  direct  his 
removal  and  a  new  choice.  Ex  parte  Bon- 
sor,  1  Mont.,  D.  &  D.  194.     (Eng.) 

253.  Where  the  sole  assignee  was  the 
managing  clerk  of  a  solicitor,  who  had 
bought  an  estate  of  the  bankrupt,  and  had 
neglected  to  complete  the  purchase,  the 
court  ordered  him  to  be  removed  and  that 
there  should  be  a  new  choice .  Ex  parte  Ash- 
more,  3  Mont.,  D.  &  B.  461.     (Eng.) 

254.  An  assignee  may  be  removed  at  his 
own  request,  in  order  that  he  may  bid  at  a 
sale  of  part  of  the  bankrupt's  estate.  Ex 
parte  Parkes,  3  Mont.,  D.  S  D.  385.  (Eng.) 

255.  The  removal  of  assignees  is  a  mat- 
ter within  the  discretion  of  the  commission- 
ers, with  which  the  appellate  court  will  not 
interfere,  merely  because  it  doubts  whether 
it  would  have  acted  as  the  commissioner  had 
done^  thus  where  the  commissioner  gave  the 
assignees  time  to  consider  whether  they 
would  remove  solicitors  whom  they  had  ap- 
pointed, and  who  were  related  to  the  bank- 
rupt, or  would  themselves  retire,  and  the 
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assignees  declined  to  do  either,  and  the  com- 
missioner thereupon  removed  them,  the  court 
dismissed  with  costs  an  appeal  from  the 
commissioner's  decision.  Ex  pa/rte  Bates, 
1  Be  G.,  Mac.  &  G.  452;  16  Jut.  459 ;  21 
i.  J.,  Bank.  20.     (Eng.) 

256.  Where  an  assignee  connived  at  the 
insertion  of  a  fictitious  deht  in  a  bankrupt's 
balance  sheet,  attended  with  other  circum- 
stances of  fraud,he  was  ordered  to  be  re- 
moved and  to  pay  the  costs  of  the  petition, 
and  of  his  removal,  together  with  the  costs 
of  a  new  choice.  Ex  parte  Perryer,  1  Mont., 
B.  &  D.  276.     (Eng.) 

257.  Where  a  creditor's  assignee  omitted 
to  render  accounts  within  the  time  pre- 
scribed by  24  &  25  Vict.,  c.  134,  s.  129,  and 
to  attend  two  meetings  appointed  for  the  ex- 
amination of  the  bankrupt,  it  was  held,  that 
these  were  sufficient  grounds  for  his  removal, 
and  that  he  should  pay  the  costs  of  one  of  the 
adjournments  occasioned  by  his  absence.  Ex 
parte  Eawlings,  9  Jur.,  N.  8.  1183;  12  W. 
B.  3 ;  9  i.  T.,  N.  S.  275.    (Eng.) 

258.  May  examine  proof.  The 
court  may  on  the  application  of  the  assignee, 
or  of  any  creditor,  or  of  the  bankrupt,  or 
without  any  application,  examine  upon  oath 
the  bankrupt,  or  any  person  tendering  or 
who  has  made  proofs  of  claims,  and  may 
summon  any  person  capable  of  giving  evi- 
dence concerning  such  proof,  or  concerning 
the  debt  sought  to  be  proved,  aud  shall  re- 
ject all  claims  not  duly  proved,  or  where 
the  proof  shows  the  claim  to  be  founded  in 
fraud,  illegally  or  mistake.  Section  22  U.  8. 
bankrupt  act,  1867. 

259.  Assignment  to.    And   shall, 

within  six  months,  cause  the  assignment  to 
him  to  be  recorded  in  every  registry  of  deeds 
or  other  office  within  the  United  States 
where  a  conveyance  of  any  lands  owned  by 
the  bankrupt  ought  by  law  to  be  recorded. 
Sec.  14  U.  8.  bankrupt  act,  1867. 

260.  The  assignee  shall  demand  and  re- 
ceive from  any  and  all  persons  holding  the 
same,  all  the  estate  assigned  or  intended  to 
be  assigned  under  the  provisions  of  this  act, 
and  he  shall  sell  all  such  unencumbered  es- 
tate, real  and  personal,  which  comes  to  his 
hands  on  such  terms  as  he  thinks  most  for 
the  interest  of  the  creditors ;  but  upon  peti- 
tion of  any  person  interested  and  for  cause 


shown  the  court  may  make  such  order  con- 
cerning the  time,  place  and  manner  of  sale 
as  will  in  its  opinion  prove  to  the  interest  of 
the  creditors,  and  the  assignee  shall  keep  a 
regular  account  of  all  money  received  by 
him  as  assignee  to  which  every  creditor  shall 
at  reasonable  times  have  free  resort.  Sec. 
15  U.  8.  bankrupt  act,  1867. 

26  X.  Remedies  by.  ?rhe  assignee 
shall  have  the  like  remedy  to  recover  all 
said  estate,  debts  and  effects  in  his  own  name 
as  the  debtor  might  have  had  if  the  decree 
in  bankruptcy  had  not  been  rendered  and  no 
assignment  had  been  made.  If,  at  the  time 
of  the  commencement  of  the  proceedings  in 
bankruptcy  an  action  is  pending  in  the  name 
of  the  debtor  for  the  recovery  of  a  debt  or 
other  thing  which  might  or  ought  to  pass  to 
the  assignee  by  the  assignment,  the  assignee 
shall,  if  he  requires  it,  be  admitted  to  prose- 
cute the  suit,  in  like  manner  and  with  like 
effect  as  if  it  had  been  originally  commenced 
by  him.     Sec.  16  U.  S.  bankrupt  act,  1867. 

262.  Must  deposit  money  ia 
bank.  The  assignee  shall,  as  soon  as  may 
be  after  receiving  any  money  belonging  to 
the  estate,  deposit  the  same  in  some  bank  in 
his  name  as  assignee  or  otherwise  keep  it 
distinct  and  apart  from  all  other  money  in 
his  possession,  and  shall,  as  far  as  practicable, 
keep  all  goods  and  effects  belonging  to  the 
estate  separate  and  apart  from  all  other  goods 
in  his  possession  or  designated  by  appropriate 
marks  so  that  they  may  be  easily  and  clearly 
distinguished  and  may  not  be  exposed  or 
liable  to  be  taken  as  his  property  or  for  the 
payment  of  his  debts.  When  it  appears 
that  the  distribution  of  the  estate  may  be 
delayed  by  litigation  or  other  cause  the  court 
may  direct  the  temporary  investment  of  the 
money  belonging  to  such  estate  in  securities 
to  be  approved  by  a  judge  or  a  register  of 
said  court,  or  may  authorize  the  same  to  be 
deposited  in  any  convenient  bank,  upon  such 
interest,  not  exceeding  the  legal  rate,  as  the 
bank  may  contract  with  the  assignee  to  pay 
thereon.      Sec.  17  U.  S.  bankrupt  act,  1867. 

263.  Disposal  of  property  by. 
In  making  sales  of  personal  property,  the 
assignee  shall  give  at  least  ten  days  notice 
of  the  time  and  place  of  the  sale,  and  of  the 
articles  to  be  sold,  by  advertisement  in  one 
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or  more  newspapers,  to  be  designated  by  the 
court  or  by  a  register,  and  by  posted  hand- 
bills, or  otherwise  as  he  may  think  best  for 
the  interest  of  the  estate,  or  as  the  court 
may  order ;  and  he  shall  give  like  notice  of 
the  sale  of  any  real  estate  at  least  twenty 
days  before  such  sale.  Upon  his  application 
to  the  court,  and  for  good  cause  shown,  the 
aftsignee  may  be  authorized  to  sell  any  speci- 
fied portion  of  the  bankrupt's  estate  at 
private  sale.  The  court,  by  order  in  special 
cases,  may  dispense  with  uevcspaper  and 
handbill  advertisements.  In  making  sale  of 
the  franchise  of  a  corporation,  it  may  be 
offered  in  fractional  parts,  or  in  certain  num- 
bers of  shares,  corresponding  to  the  number 
of  shares  in  the  bankrupt  corporation.  And 
in  making  sale  of  the  real  estate  of  a  bank- 
rupt, the  assignee  shall,  unless  otherwise 
ordered  by  the  court,  offer  the  same  in  lots 
or  parcels,  if  it  exists  in  separate  parcels,  in 
such  manner  as  may  be  for  the  interest  of 
the  creditors  of  the  estate.  General  Order 
No.  21,  U.  S.  8.  C.—In 


264.  Punishment  of  for  con- 
tempt. An  assignee  refusing  or  unreason- 
ably neglecting  to  execute  an  instrument 
when  lawfully  required  by  the  court,  or  dis- 
obeying a  lawful  order  or  decree  of  the  court 
in  the  premises,  may  be  punished  as  for  a  con- 
tempt of  court.  Section  18,  U.  S.  bank- 
rupt a/it,  1867. 

265.  Duty  of.  Any  former  assignee, 
his  executors,  or  administrators,  upon  re- 
quest, and  at  the  expense  of  the  estate, 
shall  make  and  execute  to  the  new  assignee 
all  deeds,  conveyances  and  assurances,  and 
do  all  other  lawful  acts  requisite  to  enable 
him  to  recover  and  receive  all  the  estate ; 
and  the  court  may  make  all  orders  which  it 
may  deem  expedient  to  secure  the  proper 
fulfilment  of  the  duties  of  any  former  as- 
signee, and  the  rights  and  interests  of  all 
persons  interested  in  the  estate.  Section  18, 
U.  S.  banJcrupt  act,  1867. 

266.  The  assignee  shall  immediately 
on  entering  upon  his  duties,  prepare  a  com- 
plete inventory  of  all  the  property  of  the 
bankrupt  that  comes  into  his  possession,  and 
all  sales  of  the  same  shall  be  by  public  auc- 
tion, unless  otherwise  ordered  by  the  court ; 
every  assignee  shall  keep  full,  exact,  and 
regular  book    of   account  of  all    receipts, 
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payments  and  expenditures  of  money  by 
him,  and  shall  make  report  to  the  court 
within  twenty  days  after  receiving  the  deed 
of  assignment,  of  the  articles  set  off  to  the 
bankrupt  by  him,  according  to  the  provi- 
sions of  the  14th  section  of  the  act,  and  any 
creditor  may  take  exceptions  to  the  deter- 
mination of  the  assignee  within  twenty  days 
after  the  filing  of  the  report.  General  Order 
No.  19,  U.  S.  S.  C.—In  bankruptcy. 

267.  Under  24  and  25  Vict.,  c.  134,  s. 
114,  assignees  of  a  bankrupt  have  such  an 
interest  in  his  copyholds  as  to  make  them 
necessary  parties  to  a  bill  for  specific  perform 
ance  of  an  agreement  to  execute  a  mortgage 
of  such  copyholds.  Pool  v.  Bursell,  8  Jur., 
N.  S  1224.     (Bug.) 

268.  Assignees  of  a  bankrupt  stand  in 
his  place  precisely.  Stonffer's  lessees  v 
Coleman,  1  Yates  (^Pa.)  399. 

269.  An  assignee  claiming  under  a  gen- 
eral assignment  made  by  a  failing  debtor  for 
the  benefit  of  creditors,  is  only  entitled  to 
the  same  rights  and  equities  which  the 
debtor  would  have  possessed.  The  Marine 
and  Fire  Ins.  Bank  v.  Jauncey,  1  Barb.  486. 

270-  The  plaintiffs  and  defendants  en- 
tered into  a  joint  adventure  and  executed  a 
charter  party.  The  plaintiffs  being  indebted 
to  D.  &  Co.,  subsequently  deposited  the 
charter  party  with  them  as  security,  with  an 
indorsement  thereon  directing  the  defend- 
ants to  pay  the  amount  due  to  D.  &  Co., 
and  notice  of  this  was  afterwards  given  to 
the  defendants.  Held,  that  the  transactions 
amounted  to  an  absolute  assignment  to  D. 
,&  Co.,  of  the  plaintiffs'  interest  in  the 
freight,  so  as  to  prevent  it  vesting  in  their 
assignees  in  bankruptcy,  and  that  the  plain- 
tiffs were  entitled  after  bankruptcy  to  re- 
cover as  trustees  for  D.  &  Co.  Boyd  v. 
Mangles,  3  Exch.  387.     (Eng.) 

27 1 .  An  assignment  by  a  debtor  of  his  pro- 
perty, real  and  personal,  which  is  declared  to 
be  made  "  in  order  to  provide  for  the  payment 
of  his  debts,"  the  object  and  design  of 
which  appears  from  the  whole  instrument  to 
be  that  the  assignees  shall  sell  and  dispose 
of  the  assigned  property  and  convert  the 
same  into  money  and  pay  the  debts  of  the 
assignor  is  not  rendered  invalid  by  the  inser- 
tion of  a  provision  therein  authorizing  the 
assignees  "  to  manage  and  improve  "  the  as- 
signed property  where  the  real  estate  is 
heavily  incumbered  and   threatened    with 
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mortgage  sales  and  requires  care  and  skill  in 
order  to  keep  and  preserve  it  until  a  sale 
can  be  beneficially  effected.  The  authority- 
given  to  the  assigtiees  in  such  an  assign- 
ment to  manage  and  improve  the  assigned 
property  is  not  to  be  construed  in  the  ab- 
sence of  any  thing  else  in  the  instrument, 
favoring  such  a  construction  as  empowering 
the  assignees  to  retain  the  assigned  property 
for  the  purpose  of  erecting'  buildings  and 
making  alterations  and  repairs  upon  the  real 
estate  and  thus  to  hinder,  delay  and  prevent 
creditors  from  collecting  their  just  debts. 
Hitchcock  V.  Cadmus,  2  Barb.  381. 

272-  The  assignees  of  the  estates  of  both 
partners  under  distinct  proceedings  in  insol- 
vency must  administer  the  estate  of  the 
partnership.  Harmon  «.  Clark,  13th  Chrays 
{Mass.^  114. 

273.  Bights  of.  The  assignee  can 
take  no  greater  interest  in  the  property  than 
the  bankrupt  could  have  done,  except  that  in 
cases  where  there  are  fraudulent  liens  or 
conveyances  the  same  may  be  set  aside  by 
the  assignee.  In  re  Hambright,  2  N.  B.  B. 
157. 

274.  A  right  of  action  for  the  seduction 
of  the  bankrupt's  xlaughter  does  not  pass  to 
and  vest  in  the  assignees.  Howard  v. 
Crowther,  S  M.  (&  W.  601;  5  Jw.  91. 
(Eng.) 

275.  Where  a  right  of  action,  under  a 
contract,  for  damages  or  a  penalty  accrued 
before  bankruptcy  and  the  damages  related 
rather  to  the  property  than  to  the  person, 
feelings  or  character  of  the  bankrupt,  such 
right  of  action  passes  to  and  vests  in  the  as- 
signees. Beckham  v.  Drake,  (in  error,')  2 
H.  L.  Cos.  579 ;  13  Jur.  921 ;  i  M.  (^  W. 
845  •,nM.&  W.  315 ;  7  Jw.  204 ;  12  L. 
J.  Sxch.  486.     (Eng.) 

276.  Where  goods  belonging  to  a  person, 
who  afterwards  becomes  a  bankrupt,  have 
been  taken  in  an  action  on  an  unfounded 
claim  and  he  suffers  damages  therefrom  by 
injury  to  his  business,  loss  of  his  lodgers, 
and  a  belief  on  the  part  of  his  customers 
that  he  is  insolvent,  no  right  of  action  for 
damages  passes  to  and  vests  in  his  assignees. 
Brew  V.  Deir,  11  M.  <&W.  625  ;  1  D.  S.  L. 
383;  7  Jur.  953;  12  L.  J.,  JExch.  448. 
(Eng.) 

277.  A.  deposited  policies  of  insurance 
belonging  to  him,  as  security  for  a  debt  of 


SOOl.  at  his  bankers,  who  were  in  advance 
to  him ;  B.  (a  creditor)  knowing  the  cir- 
cumstance, afterwards  at  the  request  of  A., 
expressly  undertook  to  take  the  policies  and 
settle  with  the  underwriters,  and  pay  in 
the  amount  which  he  might  receive,  at  A.'s 
bankers,  to  his  account.  On  this  undertak- 
ing the  policies  Were  given  up  to  him,  and 
he  received  949Z.  on  them.  A.  becoming 
bankrupt,  and  being  indebted  to  B.  in  a 
larger  sum  than  that  received^  he  refused  to 
pay  over  the  money,  and  claimed  to  set  off 
his  own  debt  against  the  proceeds  of  the  poli- 
cies. Held,  that  the  assignees  of  A.  could 
not  (even  with  the  assent  of  the  bankers) 
maintain  an  action  against  B.  for  the  breach 
of  his  undertaking.  Chalmfer  v.  Page,  3 
B.d^A.  679.     (Eng.) 

278.  Where  a  contract  for  the  sale  by 
the  defendant  to  the  bankrupt  of  railway 
shares  was  to  be  performed  at  a  stated  time, 
it  was  held  that  the  circumstance  of  the  as- 
signees having  suffered  a  considerable  period 
to  elapse  without  requiring  the  contract  to 
be  performed,  was  evidence  whence  the  jury 
might  infer  an  abandonment.  In  such  a  case 
the  assignees  ought  to  make  their  election 
within  a  reasonable  time.  Lawrenee  v: 
Knowles,  7  Scott  381 ;  5  Mng.  N.  C.  399. 
(Eng.) 

279.  Assignees  take  the  bankrupt's  con- 
tracts, subject  to  all  equities'  that  affected 
the  bankrupt.  Ex  parte  Herbert,  13  Ves. 
188.    (Eng.) 

280.  Where  an  agreement  had  been  en- 
tered into  between  a  trader  and  two  other 
persons,  that  the  trader  would  take  them 
into  a  partnership  for  a  fixed  number  of 
years,  for  a  certain  specified  sum  of  money, 
payable  in  instalments,  and  after  a  few 
months,  the  trader  failed  and  became  bank- 
rupt, it  was  held,  that  the  assignees  had  a 
right  to  the  instalments,  as  they  respectively 
fell  due.  Akhurst  v.  Johnson,  1  Swans. 
85.    (Eng.)  ; 

281.  Where  it  appeared  in  an  action  by 
the  assignees  in  bankruptcy,  for  money  had 
and  received  to  their  use,  against  the  offi- 
cial assignee  of  a  stock  exchange,  whose" 
duty  it  was  to  manage  the  estate  of  mem- 
bers, who  could  not  carry  out  their  contracts, 
that  the  bankrupt,  a  member  of  the  stock' 
exchange,  was  declared  a  defaulter  and  at 
the  time  had  contracts,  ^hich  in  form  were' 

',  for  the  sale  and  delivery  of  stock,  but  un-^ 
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der  which  there  was  no  intention  that  the 
stock  should  ever  be  delivered  but  that  the 
contracts  should  be  settled  by  the  payment 
of  the  differences.  And  the  defendant  col- 
lected the  differences  upon  the  contracts,  on 
which  the  defendant  was  the  gainer  and  dis- 
tributed under  the  rules  of  the  exchange, 
to  members,  to  whom  the  bankrupt  was  in- 
debted for  differences,  all  the  money  so  col- 
lected, except  a  small  amount,  before  notice 
of  act  of  bankruptcy'' ;  after  adjudication  in 
bankruptcy  the  defendantunder  12  &  13  Vic, 
c.  106,  s.  223,  paid  such  small  balance  in 
his  hands  to  the  treasurer  of  a  fund  for  de- 
cayed members,  according  to  the  rules  of 
the  stock  exchange.  Hdd,  that  the  differ- 
ences were  not  paid  to  the  defendant  as  the 
agent  of  the  bankrupt,  but  for  the  purpose 
of  being  distributed  among  the  stock  ex- 
change creditors  of  the  bankrupt,  and 
that  the  action  could  not  be  maintained,  be- 
cause as  to  the  money  paid  over  before  the 
adjudication,  it  was  not  money  had  and  re- 
ceived by  the  defendant  to  the  use  of  the  as- 
signees. And  as  to  the  money  paid  over  af- 
ter the  adjudication,  the  contracts,  as  well  as 
the  payment  and  receipt  of  the  differences, 
being  illegal  by  7  Geo.  2,  c.  8,  neither  the 
bankrupt  or  his  assignees  could  maintain  an 
action  to  enforce  the  contracts  or  recover 
the  sums  paid.  Nicholson  v.  Gooch,  5  El. 
&  SI.  999  ;  2  Jur.,  N.  S.  303 ;  25  L.  J.,  Q. 
B.  137.     (Eng.) 

282.  Where  a  trader  was  employed  on 
woi'ks,  under  a  contract,  by  which  the  tools 
and  materials  on  the  works  should  become 
the  property  of  the  employei-,  if  he  failed  to 
proceed  thereon,  after  a  seven  days'  notice, 
and  the  trader  delayed  to  proceed,  and  on  the 
11th  of  April  was  served  with  notice,  and 
on  the  17th  April  committed  an  act  of  bank- 
ruptcy. On  the  19th  April,  his  employer 
took  possession  of  the  tools  and  materials 
on  the  works,  and  the  assignees  brought  an 
action  in  trover  against  him  therefor.  It 
was  held  that  they  did  not  become  the  prop- 
erty of  his  employer  at  the  expiration  of  the 
seven  days'  notice,  because  they  had  vested 
in  the  assignees  by  relation  back  on  the  17th 
April,  before  the  notice  had  expired.  Rouch 
V.  Great  Western  Railway  Company,  i  P.& 
JD.  686 ;  1  §.  B.  51 ;  2  Bailw.  Cos.  505 ;  5 
/w.  821.     (Eng.) 

283.  Where  certain  documents  with  a 
written  memorandum   containing  a  list  of 


them  were  deposited  as  security  for  an 
advance  agreed  to  be  made,  and  it  was  found 
that  by  accident  one  of  the  documents  had 
not  been  brought  and  the  lender,  notwith- 
standing, advanced  the  money,  the  borrower 
promising  to  forward  the  missing  document, 
it  was  held,  on  the  bankruptcy  of  the  bor- 
rower that  the  assignees  were  not  bound  to 
give  the  document  up.  Ex  parte  Glyn,  6 
Jur.  839.     (Eng.) 

284.  Under  a  contract  with  a  railway 
company  to  build  a  bridge,  R.  was  to  pro- 
vide the  instruments  and  materials,  and  if,  in 
the  opinion  of  the  company's  architect,  R. 
did  not  proceed  with  expedition,  the  com^ 
pany  had  the  right,  on  seven  days'  notice,  to 
hire  other  parties,  and  to  make  use  of  R.'s 
instruments  and  materials,  he  to  repay  all 
additional  expenses.  The  company  were 
also  to  have  a  lien  on  the  instruments  and 
materials  on  the  company's  premises,  where 
the  bridge  was  to  be  built,  as  a  security  for 
its  completion,  and  R.  was  to  execute  all 
papers  that  the  counsel  for  the  company 
should  advis®  for  confirming  the  lien.  On 
the  same  day  that  a  flat  issued  against  R.,  the 
company  took  possession  of  the  instruments 
and  materials,  but  did  not  give  the  notice 
provided  for  by  the  contract,  till  the  follow- 
ing day.  Two  days  after  the  issuing  of  the 
fiat,  the  company  commenced  completing  the 
bridge,  using  some  of  the  materials,  and 
detaining  the  rest.  Held,  that  the  agree- 
ment, not  having  been  made  in  contempla- 
tion of  bankruptcy,  was  lawful;  that  the 
use  of  the  instruments  and  materials  by  the 
company,  prior  to  the  expiration  of  the  seven 
days'  notice,  was  a  conversion ;  that  the  com- 
pany was  entitled  to  a  lien  on  all  the  instru- 
ments and  materials  used  in  the  building  of 
the  bridge,  but  not  upon  the  materials  of  a 
temporary  railway  constructed  for  bringing 
articles  to  the  bridge,  nor  to  a  crane  not  on 
the  company's  land,  and  at  the  end  of  such 
temporary  railway ;  that  the  rights  of  the 
company  were  not  affected  by  the  fact  of 
R.'s  possession  of  the  instruments  or  mate- 
rials, or  of  other  of  them  so  used,  having  been 
removed  without  objection,  nor  by  the  instru- 
ments and  materials  not  being  scheduled. 
Hawthorn  v.  Newcastle  on  Tyne  and  North 
Shields  Railway  Company,  3  Q.  B.  734,  n.; 
2  Bailw.  Cos.  288.     (Eng.) 

285.  A  firm  made  a  contract  to  deliver  a 
quantity  of  sleepers  to  the  defendants,  and 
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applied  to  them  for  an  advance  of  600Z.  on  a 
cargo  of  timber  which  had  arrived  and  was 
being  discharged ;  bijt  was  not  sawn  up  into 
sleepers,  and  which  they  stated  would  be 
sawn  up  in  a  day  or  two,  and  would  be 
worth  9001.  The  defendants  advanced  the 
600?.  but  before  any  of  the  cargo  was  deliv- 
ered, one  of  the  firm  committed  an  act  of 
bankruptcy.  The  defendants  then  seized 
the  timber,  a  part  of  which  only  had  been 
sawn  into  sleepers.  The  assignees  of  the  firm 
brought  an  action  for  conversion.  Held, 
that  there  was  an  agreement  in  equity,  that 
the  cargo  should  stand  charged  as  security 
for  the  600?.y  that  the  property  did  not 
pass  to  the  assignees,  so  as  to  enable  them 
to  bring  an  action.  Langton  v.  Warring,  18 
C.  B.,  N.  S.  315 ;  13  W.  R.  347  j  11  L.  T., 
N.  S.  633.     (Eng.) 

286.  A.  contracted  with  W.  to  build  a 
barge  by  the  5th  June,  and  hired  a  yard  for 
the  purpose  of  performing  the  work.  The 
work,  however,  was  not  completed  in  June, 
and  W.,  having  made  advances  to  A.,  to  an 
amount  exceeding  the  value  of  the  work 
done;  it  was  agreed,  in  writing,  that  the 
barge  should  be  a  security  in  W.'s  hands  for 
such  advances.  Held,  that  W.  was  entitled 
to  a  lien  upon  the  barge,  subject  to  the  right 
of  the  assignees  to  complete  the  contract. 
Ex  parte  Watts,  9  Jwr.,  N.  S.  238;  32  L. 
J.,  Bank.  35;  7  i.  T.,  N.  S.  585.     (Eng.) 

287.  Where  assignees  seek  to  set  aside 
a  judgment  against  a  bankrupt  for  irreg- 
ularity, they  must  move  within  the  same 
time  after  their  appointment,  as  the  bank- 
rupt must  have  done,  after  he  had  notice  of 
the  irregularity.  Alcock  v.  Sutcliffe,  1  B. 
C.  iJ.  313 ;  4  D.  <fe  i.  612.     (Eng.) 

288.  Where  assignees  apply  to  set  aside 
proceedings,  on  the  ground  of  irregularity, 
they  must  move  within  a  reasonable  time 
after  notice  of  the  irregularity.  Butter- 
worth  V.  Williams,  ^  D.  S  L.  82,  B.  C, 
S.  P.,  Amadio  v.  Showell,  1  B.  C.  B.  305. 
(Eng.) 

289.  The  assignee  has  the  right  to  bring 
suit  and  recover  property,  where  the  proofs 
establish  a  transfer  within  a  state  statute  of 
frauds,  and  also  to  recover  the  same  when 
such  transfer  is  denounced  a,  fraud,  under 
sees.  35  and  39  of  the  U.  S.  bankrupt  act  of 
1867.  Foster  v.  Hackley  &  Sons,  2  N.  B. 
B. 131. 

290.  Judgment  was  signed  and  execution 


issued  against  the  defendant,  on  the  29th  of 
February,  at  which  time  notice  was  given  to 
the  sheriff  that  the  judgment  would  be  dis- 
puted ;  a  flat  issued  on  the  15th  of  March ; 
the  oiBcial  assignee  was  appointed  on  the  4th, 
and  the  other  assignees  on  the  12th  of 
April ;  and  the  motion  to  set  aside  the  judg- 
ment was  made  on  the  part  of  the  assignees, 
on  the  25th  of  April.  It  was  held,  that  the 
motion  was  made  in  time.  Brooks  v.  Hod- 
son,  21).  d^  L.,  256;  8  Scott,  N.  R.  223; 
7  M.  dr  G.,  529 ;  13  L.  J.,  C.  P.  203. 
(Eng.) 

29 1 .  The  provisional  assignee  of  an  in- 
solvent debtor  might  sell  his  reversionary  in- 
terests without  an  order  of  the  court,  under 
1  &  2  Vict.,  c.  110  s.  42.  Stnrgis  v. 
Evans,  2  H.  &.  C.  964;  12  W.  R.,  436 ;  9 
i.  T.,  N.  S.  774.     (Eng.) 

292.  A  provisional  assignee  is  entitled 
to  charge  against  tlie  estate  of  an  insolvent, 
all  costs  and  charges  properly  incurred  by 
him  for  the  purpose  ofrealizing  or  adminis- 
tering the  estate,  but  it  is  not  justified  in  in- 
curring costs  for  the  purpose  of  realizing 
the  estate  at  any  time  at  which  he  had  in 
his  hands  property  of  the  insolvent  sufficient 
to  satisfy  his  creditors  and  pay  the  costs 
then  due.  Ex  parte  Perkins,  11  Jur.,  N.  I. 
895;  34  L.J.,  Bank.  37;  13  W.  R.  1001; 
12  L.  T.,  N.  S.  784.     (Eng.) 

293.  Though  the  right  of  a  foreign  as- 
signee in  bankruptcy  must,  as  respects  assets 
situate  in  the  United  States,  yield  to  the 
claims  of  domestic  creditors,  yet  such  for- 
eign assignee  may  sue  and  maintain  suits  in 
our  courts  to  collect  the  assets  of  the  bank- 
rupt's estate.  Hunt  v.  Jackson,  5  Bl.  C.  C. 
349. 

294.  It  is  the  duty  of  the  creditors'  as- 
signees, and  not  of  the  individual  creditors, 
to  appear,  and  oppose  the  passing  the  last  ex- 
amination ;  the  costs  of  the  appearance  of 
the  assignees  will  not  therefore  be  allowed. 
Ex  parte  Brook,  8  L.  T.,  N.  S.  375.  (Eng.) 

295.  Where  the  defendant  broke  into 
and  entered  the  plaintiff's  dwelling  house, 
created  a  disturbance,  damaged  the  doors, 
seized  the  plaintiff's  goods  and  exposed  the 
same  for  sale  without  his  permission,  and 
thereby  greatly  annoyed,  and  disturbed  his 
family,  and  prevented  him  from  carrying  on 
his  business,  and  after  the  commencement  of 
an  action  therefor,  the  plaintiff  became 
bankrupt.    Held,  that  the  primary  personal 
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injury  to  the  bankrupt  being  the  principal 
and  essential  cause  of  action,  did  not  pass  to 
and  vest  in  the  assignees.  Rogers  «.  Spence, 
(in.  error),  12  C.  S  F.  700 ;  S.  C.  13  M.  S 
W.  571 ;  15  L.  J.,  Exch.  48 ;  2  D.  JV".  S., 
999;  11  M.(&  W.  191;  12  £.  /.,  Sxch. 
252,  affirmed.     (Eng.) 

396.  Where  a  bankrupt,  before  his  bank- 
ruptcy, was  induced  by  the  fraudulent  rep- 
resentations of  the  defendant  to  pay  a  sum 
of  money,  and  sustained  great  loss,  was  ad- 
judicated a  bankrupt,  and  was  injured  in  his 
character  and  credit,  it  was  held,  that  the 
damages  was  a  direct  pecuniary  loss,  and  the 
right  to  sue  therefor  passed  to  and  vested 
in  the  assignees.  Hodgson  v.  Sidney,  1  L. 
B.,  Exch.  313  ;  35  L.  J.,  Exch.  182 ;  14  W. 
B.  923.     (Eng.) 

297.  The  right  of  action  for  unliquida- 
ted damages,  which  have  occurred  before 
bankruptcy  by  the  non  performance  of  a 
contract,  passes  to  and  vests  m  the  assignees. 
Wright  V.  Fairfield,  2B.(&  Ad.  727.  (Eng.) 

298.  A  right  of  entry,  which  was  vested 
in  a  husband  and  wife  in  the  right  of  the  wife 
before  the  husband's  bankruptcy,  passes  to 
and  vests  in  his  assignees.  Mitchell  v. 
Hughes,  6  Bing.  689  ;  4:  M.  <&  P.  577. 
(Eng.) 

299.  An  action  of  trespass  quare  clau- 
sum  fregit,  is  maintainable  by  a  tenant  from 
year  to  year,  who  has  become  bankrupt  after 
the  trespass,  and  before  the  commencement 
of  the  suit ;  and  the  right  of  action  does  not 
pass  to  the  assignees,  unless  they  interfere, 
as  the  bankrupt  may  sue  as  a  trustee  for,  and 
has  a  good  title  against  everybody  but  them. 
Clark  V.  Calvert,  3  Moore,  96;  8  Taunt.  742. 
(Eng.) 

300.  A  bankrupt,  before  his  bankruptcy, 
hired  a  carriage  of  M.  and  let  it  to  the  de- 
fendant, who  returned  it  to  the  bankrupt 
damaged.  M.,  with  the  consent  of  the  bank- 
rupt, had  it  repaired  and  proved  the  amount 
due  for  repairs  against  the  bankrupt.  Held, 
that  although  the  bankrupt's  estate  paid  no 
dividend,  still  his  assignee  had  a  right  of  ac- 
tion against  the  defendant  for  nominal  dam- 
ages. Porter  v.  Vorley,  9  Bing.  93  ;  2  M. 
&  S.  441.     (Eng.) 

301.  Where  a  British  vice-consul  in- 
terfered with  and  obtained  an  order  of  sus- 
pension of  a  suit,  theretofore  commenced  by 
Y.  for  the  recovery  of  goods,  and  Y.  after- 
wards becomes  bankrupt,  it  was  held,  that 


the  claim  was  not  for  a  mere  personal  wrong, 
but  affected  the  right  of  property  and  there- 
fore passed  to  and  vested  in  the  assignees. 
In  re  Young,  12  W.  B.  537.     (Eng.) 

302.  Where  a  shipbuilder  agreed  with 
P.  to  build  him  a  ship  for  a  certain  sum,  to 
be  paid  in  instalments  at  certain  fixed  peri- 
ods in  the  progress  of  the  work ;  and  under 
the  agreement  the  work  was  superintended 
by  P.'s  agent,  who  approved  the  materials 
before  they  were  used.  Before  the  comple- 
tion of  the  ship,  the  builder  became  bank- 
rupt and  his  assignees  subsequently  comple- 
ted it.  All  the  instalments  were  paid  or 
tendered.  P.  brought  action  in  trover  against 
the  assignees  for  the  ship.  Held,  that  by 
virtue  of  the  contract,  the  property  in  the 
portion  finished  at  the  time  the  first  instal- 
ment was  paid  vested  in  P.,  subject  to  the 
right  of  the  builder  to  retain  such  portion 
for  the  purpose  of  completing  the  ship  and 
earning  the  rest  of  the  consideration  ;  and 
that  each  material  subsequently  added  be- 
came, as  it  was  added,  the  property  of  P. 
as  the  general  owner.  Clark  v.  Spence,  4  A. 
&  E.  448;  GN.<6M.  399 ;  I  H.  S  W.  760. 
(Eng.) 

303.  A.  contracted  with  B.  to  build  a 
ship,  and  furnish  her  with  all  requirements 
for  sea,  the  price  to  be  paid  in  four  instal- 
ments, two  to  be  paid  at  certain  stages  in 
the  progress  of  the  work,  and  the  others 
when  the  ship  was  completed  and  launched. 
The  two  first  instalments  were  paid  at  the 
times  agreed  on ;  when  the  hull  was  ready 
for  launching,  the  ship  was  measured  and 
surveyed  with  the  knowledge  of  the  builder, 
and  the  master,  who  had  been  previously 
appointed,  entered  into  the  usual  bond  for 
the  delivery  of  the  register  at  the  custom 
house  ;  the  ship  was  then  registered  in  the 
name  of  the  purchaser,  and  all  the  require- 
ments of  the  registry  acts  followed.  The 
builder  then  received  the  third  instalment. 
Before  the  ship  was  launched,  the  purchaser 
advertised  for  freight,  chartered  her  for  a 
voyage,  and  hired  a  crew  with  the  knowl- 
edge of  the  builder.  The  ship  was  not  in 
fact  launched,  as  stated  in  the  register,  but 
remained  in  the  builder's  yard ;  and  his  men 
were  at  work  upon  her  until-  the  3d  July. 
From  the  early  part  of  June  to  the  30th,  an 
apprentice  of  the  master  was  employed  in 
the  ship ;  and  on  the  1st  of  July  his  bed- 
ding was  put  on  board.    On  the  30th  June 
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the  builder  committed  an  act  of  bankruptcy, 
and  on  the  8th  of  July  a  commission  issued. 
On  2d  July  the  purchaser  took  possession  of 
the  ship  while  on  the  builder's  ■w'harf,  and 
removed  a  rudder  and  cordage  ;  on  the  4th 
she  was  launched  and  afterward  equipped 
for  sea  at  the  purchaser's  expense,  the  fourth 
instalment  remaining  unpaid.  Held,  that  as 
between  the  bankrupt  and  purchaser  there 
was  such  a  transfer  to,  and  general  owner- 
ship in  the  latter,  as  to  exclude  the  operation 
of  21  Jac,  1  c.  19,  s.  11,  and  bar  an  action 
of  trover  by  the  assignees ;  but  that  the  as- 
signees were  entitled  to  the  portion  of  the 
fourth  instalment  over  and  above  expenses 
of  completing  the  vessel  for  sea,  according 
to  the  contract,  and  for  which  the  bankrupt 
would  have  had  a  lien  on  the  ship.  Woods 
V.  Russell,  \D.  d;  B.  587  ;  b  B.  d;  A.  942. 
(Eng.) 

304.  A  ship  builder  agreed  to  build  a 
ship  for  the  defendant  upon  certain  terms 
set  out  in  the  agreement,  and  upon  his  fail- 
ure to  so  complete  the  ship,  the  defendant 
inight  enter  upon  and  take  possession  of  the 
ship  (which  was  then  to  be  deemed  the 
property  of  the  defendant),  and  "  cause  the 
works  thereby  agreed  to  be  done  to  be  com- 
pleted by  any  person  whom  he  should  think 
fit  to  employ,  using  such  of  the  materials 
of"  the  shipbuilder  as  should  be  applicable 
to  the  purpose.  The  shipbuilder  having 
failed  to  complete,  the  defendant  under  the 
agreement  entered  and  took  possession  of 
the  ship.  At  the  time  there  was  in  the  ship- 
builder's yard  belonging  to  him,  and  pro- 
vided by  him  for  building  the  ship,  a  stock 
of  timber;  before  the  date  of  the  act  of 
bankruptcy  by  the  shipbuilder,  the  defend- 
ant assorted  into  lengths  all  the  timber  ap- 
plicable to  the  completion  of  the  ship,  and 
he  removed  a  quantity  of  it  within  the  frame 
of  the  ship,  but  none  of  it  was  actually  at- 
tached to  the  ship  till  after  the  act  of  bank- 
ruptcy, though  all  was  eventually  used  in 
completing  the  ship.  Held,  that  there  had 
been  no  uses  of  the  timber  before  bank- 
ruptcy of  the  shipbuilder  according  to  the 
meaning  of  the  word  "using"  in  the  con- 
tract, and  that  the  defendant  had  therefore 
acquired  no  property  in  the  timber,  but  that 
the  same  passed  to  and  vested  in  the  assig- 
nees of  the  bankrupt.  Baker  v.  Grey,  17 
C.  B.  462;  2  Jiir.,  N.  S.  400 ;  25  L.  J.,  C. 
P.  161.  -  (Eng.) 


305.  Where  a  rudder  is  in  possession  of 
a  shipbuilder  and  remains  unfinished  at  the 
time  of  his  bankruptcy,  but  was  intended 
by  the  shipbuilder  to  form  a  part  of  a  ship 
when  completed,  and  the  purchaser  of  the 
ship  treats  it  as  the  ship's  ruddei-,  though  it 
is  never  attached  to  the  ship,  this  is  evi- 
dence for  the  jury  that  the  nidder  is  that 
of  the  ship,  and  the  property  of  tile  pur- 
chaser. Goss  V.  Quinton,  4  Scott,  N.  B. 
471  ■,iM.tS;G.  825 ;  12  L.  J.,  C.  P.  173. 
(Eng.)       - 

306.  A  shipbuilder  in  June,  1833,  en- 
tered into  the  following  agreement :  "  Par- 
ticulars and  description  of  a  new  ship  now 
about  one-third  built  in  the  yard  of  the  ship- 
builder ;"  then  followed  a  description  of  the 
dimensions  of  the  vessel,  her  tonnage,  tim- 
bers and  particulars  of  every  thing  she  was 
to  be  built  of  and  supplied  with,  "  forl,750Z. 
and  payment  as  follows  opposite  to  each  re- 
spective name ."  This  agreement  was  signed 
by  the  builder  and  after  his  signature  fol- 
lowed these  words :  "  We,  the  undersigned, 
engage  to  take  shares  in  the  before-men- 
tioned vessel  as  set  opposite  to  our  respec- 
tive names,  and  also  the  mode  of  payment." 
The  agreement  w&s  signed  by  several  persons 
for  different  shares  at  divers  times,  and, 
amongst  the  rest  of  them,  by  the  plaintiff 
for  one-fourth,  in  October,  1833.  Below  the 
signatures  was  written  the  following,  "  14th 
July,  1833.  I  hereby  agree  to  accept  the 
above  price  and  mode  of  payment,"  signed 
by  the  builder.  The  plaintiff  paid  his  share 
before  the  bankruptcy  of  the  buildler.  H. 
was  a  member  of  a  company  that  had  signed 
for  a  fourth,  and  was  in  the  habit  of  exam- 
ining the  work  on  the  ship  and  making  sug- 
gestions, which  were  acted  on,  and  the 
builder  told  his  foreman  to  act  under  H.'s 
direction.  At  the  time  of  the  builder's 
bankruptcy,  the  ship  was  in  an  unfinished 
condition  on  stocks  in  his  yard.  After  the 
bankruptcy  some  of  the  men  continued  to 
work  upon  her  and  received  their  pay  from 
H.  Held,  that  under  the  circumstances  the 
property  in  one-fourth  of  the  vessel  did  not 
pass  to  the  plaintiff.  Laidler  v.  Burlinson, 
iM.i&W.  602.     (Eng.) 

307.  On  the  12th  of  April,  1862;  B.  and 
B.,  shipbuilders,  to  secure  an  antecedent 
debt  and  a  present  advance  (amounting  to- 
gether to  500Z.)  and  also  future  advances  to 
be  made  by  S.,  by  deed  assigned  to  liim  a 
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Certain  contract  to  build  a  vessel  for  F.  upon 
certain  terms  therein  mentioned.  The  con- 
tract was  dated  April -11th,  1862,  and  by  the 
assignment  it  was  declared  that,  subject  to 
F.'s  right,  S.  should  be  entitled  to  a  lien  for 
the  above  sums.  On  the  19th  May,  1862,  the 
agreement  of  the  11th  of  April,  1862,  was  can- 
celled ;  and  by  a  memorandum  of  the  20th 
May,  1862,  B.  and  B.  contracted  to  complete 
the  vessel  for,  and  sell  it  to  S.,  for  1,150?., 
of  which  the  5001.  was  to  be  taken  as  part 
payment.  Neither  the  assignment  of  the 
12th  of  April  nor  the  'memorandum  of  the 
20th  May,  1862,  was  registered.  On  the 
2d  June,  B.  and  B.  became  bankrupts,  and 
the  ship  was  not  at  the  time  finished.  Upon 
an  action  by  S.  against  the  assignees  of  B. 
and  B.  to  be  declared  entitled  to  a  lien  on 
the  ship,  or  for  specific  performance  under 
the  agreement  of  May  20th,  1862,  it  was 
held,  upon  appeal,  that  no  registration  of  the 
agreement  of  May  20th,  was  necessary  un- 
der 17  and  18  Vict.,  c.  36,  and  that  the  ship 
was  not  in  the  order  and  disposition  of  the 
bankrupts  as  reputed  owners  at  the  time  of 
the  bankruptcy ;  that  the  lien  under  the  as- 
signment of  April  12th  was  destroyed  either 
by  the  cancellation  of  the  agreement  with 
F.,  or  by  the  fact  that  the  5001.  thereby 
secured  was  merged  into  and  taken  as  part 
payment  of  the  purchase  money  under  the 
instrument  of  May  20th;  but  that,  under 
the  latter  agreement,  S.  was  entitled  to  a  lien 
on  the  unfinished  vessel  for  500^  actually 
advanced.  Swainston  v.  Clay,  32  L.  J., 
Chanc.  503 ;  11  TF.  B.  811 ;  8  L.  T.,  N.  S. 
563.     (Eng.) 

308.  A  ship  builder  and  manufacturer 
of  steam  engines  for  ships  agreed  with  the 
plaintiff  to  build  a  screw  steamer  for  him 
according  to  certain  specifications  for  a  fixed 
sum,  payable  in  instalments,  as  provided  for 
in  the  agreement.  The  building  of  the  ship 
was  carried  on  under  the  superintendence 
of  the  plaintiff's  agent,  who,  from  time  to 
time  rejected  materials  intended  to  be  used, 
and  had  others  substituted  in  their  place. 
The  plaintiff  named  the  ship  the  Brittannia 
soon  after  the  work  was  commenced,  and  by 
that  name  she  was  thenceforth  known  by 
the  ship  builder  and  his  workmen.  After- 
wards the  plaintiff's  name  was  punched  on 
the  keel  at  his  request,  and  in  a  month  there- 
after the  ship  builder  became  embarrassed  in 
his  affairs,  and  was  pressed  by  the  plaintiff 


to  make  an  assignment  to  him  of  the  ship, 
engines  and  other  fittings,  then  in  prepara- 
tion, but  this  he  refused  to  do,  although  he 
acknowledged  that  she  was  the  property  of 
the  plaintiff.  Within  a  month  following  the 
shipbuilder  became  bankrupt.  Held,  affirm- 
ing judgment  of  the  Queen's  Bench,  that  the 
property  in  the  ship  passed. to  the  plaintiff, 
as  she  advanced  in  her  progress ;  but  (re- 
versing the  judgment  of  the  Queen's  Bench), 
that  the  property  in  the  materials  purchased 
for,  and  destined  to  form  part  of,  the  ship, 
but  which  had  not  been  inspected  by  the  sur- 
veyor and  adjusted  to  the  ship,  did  not  pass. 
Wood  V.  Bell  (m  error^,  6  EL  S  Bl.  356 ;  2 
Jur.,  N.  S.  664;  25  L.  J.,  Q.  B.  321 ;  s.  c. 
5  El.  &  Bl.  772;  2  Jur.,  N.  S.  349;  25  L. 
J.,  q.  B.  148.     (Eng.) 

309.  Title  to  property.  Where  a 
bankrupt,  who  had  not  paid  15s.  on  the 
pound  under  the  flat,  dies  intestate,  having 
in  his  possession  after  acquired  property, 
which  he  was  allowed  to  retain  possession 
of  by  his  assignees,  it  was  held,  that  such 
property  did  not  vest  in  the  assignees.  Ty- 
son V.  Chambers,  'iM.&W.  460.     (Eng.) 

310.  The  claim  of  assignees  under  a 
second  bankruptcy  to  the  future  estate  and 
effects  of  the  bankrupt,  under  6  Geo.  4,  c. 
16,  s.  127,  is  not  barred  by  their  acquiescence 
in  a  subsequent  trading  by  the  bankrupt.  In 
re  Bissell, IK.&J.  328 ;  2  Jur.,  N.  S.  370 ; 
25  L.  J.,  Chanc.  323.     (Eng.) 

311.  The  assignee  takes  the  bankrupt's 
estate  which  belonged  to  him  at  the  time  of 
the  filing  of  the  petition.  Subsequent  ac- 
quisitions of  the  bankrupt  do  not  constitute 
part  of  the  estate  vesting  in  the  assignee. 
Inre  Barnett,  2  iV.  B.  iJ.  165 ;  s.  c.4Piife. 
L.  J.  73;  inre  Rosenfeld,  1  N.  B.  B.  60; 
s.  c.  3  Pitts.  L  J.  245 ;  in  re  Levy  et  ah,  JV. 
B.  B.  Sup.  XXX. 

312.  A  money  bond  does  not  pass  to  the 
assignees  of  the  obligee  in  bankruptcy,  where 
he  has  assigned  it  to  creditors  to  secure  a 
debt  of  a  larger  amount  than  the  bond,  even 
though  the  assignment  is  expressed  to  be  for 
further  security  and  contains  a  proviso  defeat- 
ing it  on  payment  of  the  debt.  Dangerfield 
V.  Thomas,  ^  A.  &  E.  292;  IP.  d;  D.  287. 
(Eng.) 

313.  Where  goods  were  deposited  in 
bond  in  a  warehouse  to  await  the  order  of 
the  depositor,  who  signed  receipts  for  the 
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same  and  delivered  the  receipts  to  his  bank- 
ers to  secure  advances.  No  notice  of  such 
delivery  of  the  receipts  was  given  to  the 
warehouseman.  The  depositor  afterwards 
became  bankrupt.  It  was  held,  that  the 
goods  remained  in  his  order  and  disposition, 
and  as  such  passed  to  his  assignees.  In  re 
Wilson,  14  L.  T.,  N.  S.  369.     (Eng.) 

314.  A  bill  accepted  for  the  accommoda- 
tion of  the  drawer,  to  whose  order  it  is  pay- 
able, does  not  pass  to  the  assignees  in  bank- 
ruptcy under  a  commission  against  the  payee, 
and  he  may  therefore  indorse  it  after  an  act 
of  bankruptcy,  and  his  indorsee  for  a  valua- 
ble consideration  has  a  right  of  action.  Wal- 
lace V.  Hardacre,  1  Camp.  46,  179;  see 
Willis  V.  Freeman,  12  East.  656.     (Eng.) 

315.  Where  a  customer  has  a  bill  dis- 
counted by  bankers,  who  give  him  credit  for 
the  amount  of  the  bill  and  debit  him  with 
the  discount,  the  bill  becomes  the  property 
of  the  bankers,  and  their  assignees  in  bank- 
ruptcy, may  maintain  an  action  on  it,  al- 
though there  is  no  balance  due  to  them  from 
the  customer.  Carstairs  v.  Bates,  3  Camp. 
301.    (Eng.) 

316.  One  of  two  partners  became  bank- 
rupt, and  the  solvent  partner,  after  the  bank- 
ruptcy, indorsed  to  the  plaintiff  a  bill  pre- 
viously delivered  to  the  two  partners  by  the 
defendant.  Held,  that  no  interest  could  pass 
to  the  assignee.  Bamsbottom  v.  Cator,  1 
Stark.  228.     (Eng.) 

317.  Where  a  banker  having  bills  of  liis 
customer  deposited  with  him  to  be  collected, 
and  the  proceeds  carried  to  general  account, 
sends  the  bills  to  his  London  banker  and 
becomes  bankrupt,  the  short-bills  remaining 
in  that  condition  continue  the  property  of 
the  holder;  but  the  London  bankers  acquire 
a  lien  on  the  bills,  and  they  are  a.  security 
to  them  for  the  general  balance  due  to  them 
from  the  banker.  The  assets  available  to 
the  London  firm  must  be  marshaled,  and 
the  residue  after  satisfying  the  London 
firm's  lien,  paid  among  the  short  bill  holders 
equally.  JEx  parte  Proggatt,  3  Mont.  B.  & 
D.  322;  7  Jur.  910;  see  ex  parte  Bark- 
worth,  2  DeG.  &  J.  194;  27  L.  J.,  Bank. 
5.     (Eng.) 

318.  Where  bills  are  deposited  with  a 
banker  to  collect,  and  carry  the  proceeds  to 
general  account,  and  the  banker  afterwards 
becomes  bankrupt,  the  customer  cannot 
recover  the  value  of  such  goods  iu  an  action 


of  trover  against  the  assignees,  if  the  bills 
were  paid  before  the  choice  of  the  assignees. 
Tcnnant  v.  Strachan,  4  C.&P.Z\;  M.  & 
M.  377.     (Eng.) 

319.  A  customer  depositing  bills  not 
due  with  his  banker,  whose  custom  it  was 
to  credit  the  amount  of  the  bills  if  approved 
as  cash  charging  interest,  can  recover  back 
such  bills  in  specie  from  the  bankers  upon 
their  becoming  bankrupts,  if  the  balance  of 
the  cash  account  exclusive  of  such  bills  is  at 
the  time  in  his  favor ;  and  if  the  assignees 
receive  the  amount  of  such  bills,  the  cus- 
tomer can  recover  the  same  from  them  in  ,in 
action  for  money  had  and  received.  Giles  v. 
Perkins,  9  East.  12.    (Eng.) 

320.  Where  bills  are  deposited  \>y  a  cus- 
tomer with  his  banker  to  be  received  when 
due,  and  are  at  the  time  indorsed  in  blank, 
and  the  banker  raises  money  upon  them  by 
pledging  them  with  A.,  another  banker,  and 
afterwards  becomes  bankrupt.  Held,  that 
the  customer  cannot  maintain  trover  for  the 
bills  against  A.  Collins  v.  Martin,  \  B.  & 
P.  648;2J?Si).  120.     (Eng.) 

32 1 .  Where  a  person  in  London  accepts 
drafts  from  abroad,  upon  an  understanding 
that  the  drawer  will  remit  from  time  to  time 
bills  payable  in  London,  to  cover  the  accep- 
tor's liabilities  on  his  acceptances,  the  pre- 
sumption is  that  the  acceptor  was  not  to 
treat  the  bills  so  remitted  as  cash  or  dis- 
count them  before  maturity;  and,  therefore, 
two  of  such  bills  which  were  existing  in 
specie  in  his  hands  at  the  time  of  his  bank- 
ruptcy and  were  not  then  due,  did  not  pass 
to  his  assignees.  Jombart  v.  Wollett,  2  M. 
&  C.  389.     (Eng.) 

322.  C.  gave  to  the  defendants,  who 
were  pressing  him  for  security,  the  note  of 
S.,  who  was  a  debtor  of  C.'s,  for  an  amount 
exceeding  C.'s  indebtedness  to  the  defend- 
ants, which  was  not  at  the  time  payable ; 
S.'s  note  was  not  payable  to  order,  but  0. 
indorsed  it  when  he  gave  it  to  the  defend- 
ants. Afterwards  the  defendants  pressed  C. 
to  obtain  negotiable  paper  from  S.,  instead 
of  the  note,  which  they  re-delivered  to  C 
for  that  purpose.  S.,  »fter  C.'s  debt  to  the 
defendants  had  become  payable,  took  back 
the  note  and  accepted  bills  of  exchange 
drawn  by  C,  exceeding  C.'s  debt  to  the 
defendants,  which  bills  C.  desired  him  to 
give  to  the  defendants.  At  the  time  of  the 
acceptance,  C.  intended  to  commit  an  act  of 
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bankruptcy,  which  S.  was  aware  of,  but  of 
which  the  defendants  had  no  knowledge. 
S.  delivered  the  bills  to  the  defendants  after 
the  act  of  bankruptcy.  In  an  action  in 
trover  by  C.'s  assignees  to  recover  the  bills, 
issue  being  joined  on  a  plea  of  not  possessed, 
it  was  held  that  though  S.  was  not  an  agent 
of  the  defendants,  the  bills  were  not  at  the 
time  of  the  bankruptcy  in  C's.  possession  as 
reputed  owner,  with  the  consent  of  the  true 
owners,  within  6  Geo.  4,  c.  16,  s.  72,  merely 
as  being  in  C.'s  hands,  inasmuch  as  they 
were  subject  to  the  same  right  as  the  note 
which  0.  held,  only  as  agent  for  a  specific 
purpose ;  if,  however,  S.  had  no  notice  of  the 
assignment  to  the  defendants  of  the  debt  due 
by  him  to  C,  the  assignment  was  void  as 
to  the  assignees,  and  the  defendants  had  no 
right  to  either  the  note  or  bills  at  any  time 
whatsoever;  if,  however,  S.  did  know,  then 
the  defendants  were  entitled  to  the  bills. 
Belcher  v.  Campbell,  8  Q.B.I;  9  Jwr.  1073 ; 
15  i.  J.,  Q.  S.  11.     (Eng.) 

323.  Short-bills  in  the  hands  of  a  banker 
are  specifically  the  property  of  the  remitter, 
subject  to  a  lien  for  a  balance  of  account 
Ex  parte  Rowton,  17  Ves.  431;  1  Rose, 
15 ;  S.  P.  ex  parte  Waring,  19  Ves.  349. 
(Eng.) 

324.  Where  a  banker  becomes  bankrupt, 
short-bills  in  his  hands  are  to  be  delivered 
up,  subject  to  the  bankrupt's  lien  to  the 
remitter,  after  he  has  indemnified  the  estate 
against  the  engagements  on  account  of  the 
party  claiming  them.  S.  P.  ex  parte  Buch- 
anan, 1  Bose,  280;  19  Ves.  201.    (Eng.) 

335.  A  short-bill  in  the  hands  of  a  bank- 
rupt, as  agent,  and  not  by  consent,  or  the 
course  of  business  or  dealing,  is  considered 
as  cash,  to  be  returned  or  the  proceeds 
received  after  the  bankruptcy,  though  the 
bill  was  due  previously,  and  retained  so  as 
to  discharge  the  indorser.  Ex  parte  Sellers, 
18  Ves.  229 ;  1  Rose,  155.     (Eng.) 

326.  C.  received  from  B.,  bankers,  as 
security  for  a  debt  due  him  by  B.,  bills  in- 
dorsed and  delivered  to  B.  by  one  of  his 
customers  A.,  which  bills  were  entered  by 
B.  in  his  pass-book,  as  bills  to  his  credit  to 
the  full  amount.  It  appeared  that  there  was 
a,  custom  at  the  bank,  allowing  customers 
to  draw  upon  such  bills  immediately,  and 
that  the  bank  was  at  liberty  to  pay  away 
such  bills  as  they  thought  fit,  but  it  did  not 
appear  that  A.  had  knowledge  of  such  cus- 
Gaz.  24 


tom,  but  there  was  evidence  that  A.  never 
gave  B.  authority  to  negotiate  them,  but 
that  he  deposited  them  for  collection  simply ; 
that  he  never  drew  on  account  of  any  bill, 
till  after  it  was  due ;  and  that  the  balance  of 
account,  independently  of  the  bills,  was  al- 
ways in  his  favor.  B.  became  bankrupt  be- 
fore the  bills  were  due,  it  was  held,  that  they 
did  not  pass  to  B.'s  assignees,  and,  therefore, 
that  A.  was  entitled  to  be  indemnified  from 
the  surplus  security  in  the  hands  of  C.  Ex 
parte  Benson,  1  Deac.  &  Chit.  435 ;  1  Mont. 
(6  Bligh.  120.     (Eng.) 

327.  Where  a  banker  received  undue 
bills  of  exchange,  from  time  to  time,  from 
his  customer,  and  entered  them  in  the  cash 
column,  under  the  dates  on  which  they  were 
deposited,  but  not  as  short. bills,  and  the 
customer  was  at  liberty  to  draw  against  the 
balance  in  his  favor,  appearing  in  the  account 
thus  made  out,  but  interest  was  allowed  by 
the  banker  upon  the  bills,  only  from  the  time 
the  amount  was  received,  it  was  held,  that, 
in  the  absence  of  evidence  of  the  customer's 
acquiescing  in,  or  authorizing  the  banker's 
treating  the  bills  as  his  own,  from  the  time 
of  their  being  deposited,  they  remained  the 
property  of  the  customer,  subject  to  the  lien 
of  the  banker  for  his  cash  balance ;  that  the 
banker  had  no  right  to  negotiate  them,  un- 
less the  balance  of  account  was  in  his  favor ; 
and  that  on  the  bankruptcy  of  the  banker, 
such  of  them  as  remained  in  his  hands  in 
specie,  did  not  pass  to  his  assignees,  but  sub- 
ject to  such  lien  as  above  mentioned,  belonged 
to  the  customer.  Ex  parte  Barkworth,  2 
Be  a.  &  J.  194 ;  4  Jur.,  N.  S.  547  ;  27  L. 
J.,  Bank.  5.    (Eng.) 

328.  Where  a  customer  of  a  banker  was 
in  the  habit  of  indorsing  and  depositing  with 
him  bills  of  exchange,  which  were  never 
written  short,  but  entered  for  the  full 
amount  in  the  pass-book,  on  the  day  they 
were  paid  in,  and  also  in  the  books  of  the 
bank,  to  the  credit  of  the  customer,  as 
"bills"  (not  as  "cash"),  and  after  such 
entry  the  customer  could  draw  against  them 
to  the  full  amount ;  and  the  bankers  became 
bankrupts,  having  in  their  possession  several 
of  the  customer's  bills  so  deposited;  and 
the  assignees  having  converted  the  same  to 
their  use.  Held,  that  the  customer,  having 
a  cash  balance  in  his  favor  at  the  time  of  the 
bankruptcy,  might  maintain  trover  against  the 
assignees  for  the  amount  of  the  bills,  there 
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being  no  evidence  that  lie  had,  in  point  of 
fact,  agreed  that  when  the  bills  were  de- 
posited, tbey  were  to  become  the  property 
pf  the  bankers.  Thompson  v.  Giles,  'i  D.  d 
It.  733;  2B.&G.  422.    (Eng.) 

329.  A  firm  advanced  money  to  a  mer- 
chant ou  consignment  to  their  correspond- 
ents in  another  country  and  took  as  secu- 
rity the  bill  of  lading,  which  they  sent  to 
their  correspondents  with  an  account  of  the 
transaction  and  a  direction  to  remit  the  pro- 
ceeds to  the  merchant  through  them.  The 
goods  were  sold  and  a  bill  of  exchange,  for 
the  full  amount  of  the  proceeds,  drawn  upon 
the  firm,  was  remitted  by  the  correspondent 
to  the  merchant  directly,and  was  in  the  words 
following  :  "  Pay  through  your  good  selves, 
&c."  The  bill  of  exchange  was  received  by 
the  assignees  of  the  merchant,  who  became 
bankrupt  before  its  arrival.  Held,  that  the 
assignees  were  bound  to  give  it  up,  on  be- 
ing paid  the  difiference  between  the  proceeds 
of  the  sale  and  the  advance  made  to  the 
bankrupt.  Ex  parte  Mackay,  3  Mont.  D. 
&  D:  136.     (Eng.) 

330.  Where  S.  &  J.,  of  Buenos  Ayres,  in 
May  and  June,  purchased  from  Latham 
&  Co.  of  the  same  place,  ten  bills  drawn  by 
them  on  Latham  Brothers,  of  Liverpool,  the 
sellers  expressly  agreeing  to  send  remittan- 
ces to  Liverpool  to  meet  them.  On  the  1st 
of  August,  Latham  &  Co.  dispatched  bills 
to  Latham  Brothers,  with  a  letter  specifi- 
cally appropriating  them  to  meet  the  first 
five  of  the  purchased  bills.  Latham  Bro- 
thers became  bankrupt  on  the  18th  of  Au- 
gust. On  the  1st  of  September,  Latham 
&  Co.,  not  being  aware  of  the  bankruptcy, 
sent  other  bills  to  Latham  Brothers,  with  a 
letter  appropriating  them  to  meet  the  other 
five  bills.  It  was  held,  that  the  first  remit- 
tance was  effectually  appropriated  to  meet 
the  first  five  purchased  bills,  whether  the 
drawing  and  accepting  houses  were  identi- 
cal or  not;  and  that  the  assignees  of  La- 
tham Brothers  held  the  remittance  for 
S.  &  J.,  to  the  extent  of  what  was  due  on 
the  said  first  five  bills  purchased.  Ex  parte 
Lambert,  I  De  G.  S  J.  152;  3  Jv/r.,  N.  S. 
801 ;  26  L.  J.,  Bank.  65.    (Eng.) 

331.  Where  there  is  a  general  running 
account  between  A.  and  B.,  consisting  of 
bills  drawn  by  B.  on  C.  in  A.'s  favor,  and 
on  bills  and  other  securities  deposited  by 
A.  with  B. ;  B.  and  0.   having  failed,  A. 


was  obliged  to  take  up  the  bills  received 
from  B.,  whereby  the  balance  of  account 
was  in  A.'s  favor,  it  was  held,  that  A.  could 
not  maintain  trover  for  the  bills  deposited 
by  him  with  B.,  unless  they  were  spefically 
appropriated  to  answer  B.'s  drafts  on  C.  in 
favor  of  A.,  and  deposited  for  that  purpose 
expressly.  Bent  v.  Fuller,  5  T.  M.  494. 
(Eng.) 

832.  Whether  bills  in  the  posses- 
sion of  the  bankrupt,  and  not  due  at  the 
time  of  the  bankruptcy,  pass  to  the  assig- 
nees or  remain  the  property  of  the  remit- 
ter, alwaj's  depend  on  the  question  of 
agency.  So,  where  a  foreign  mercantile 
house  remitted  to  a  London  house  bills, 
some  of  which  were  not  due  when  the  Lon- 
don house  became  bankrupt,  it  was  held, 
that  under  the  circumstances  of  the  case, 
the  London  house  acted  as  agents  to  pro- 
cure payment  for  the  foreign  house,  and  be- 
ing fixed  with  the  trust,  that  the  bills  did 
not  pass  to  the  assignees.  Ex  parte  Smith, 
Buck,  355 ;  JJose,  457.     (Eng.) 

333.  Where  by  the  terms  of  an  agree- 
ment between  F.  &.-Co.  and  their  bankers, 
S.  &  Co.,  the  permission  to  discount  indorsed 
bills  of  exchange,  was  limited  to  the  amount 
necessary  to  meet  such  acceptance  of  F.  & 
Co.  as  were  in  the  course  of  immediate  pay- 
ment at  the  house  of  S.  &  Co.  F.  &  Co.  sent 
an  indorsed  bill  of  exchange  to  S.  &  Co.  to 
cover  certain  acceptances  about  to  fall  due; 
these  acceptances  were  dishonored  by  S.  & 
Co.  who  shortly  afterwards  stopped  pay- 
ment ;  S.  &  Co.  then  had  the  bill  accepted  and 
made  an  entry  in  their  books,  of  thou'  having 
discounted  it.  A  commission  of  banki-apt- 
cy  having  issued  against  S.  &  Co.,  it  was 
held,  that  they  had  no  right  to  discount  the 
bill,  unless  they  executed  the  trust,  and 
their  assignees  should  deliver  up  the  bill 
to  F.  &  Co.  Ex  parte  Frere,  1  Mont.  <& 
Mac.  263.     (Eng.) 

334.  A  London  banker  suspended  pay- 
ment on  January  2d,  he  had  at  the  time  a 
branch  bank  at  Edinburgh  in  charge  of  an 
agent,  whom,  by  letter,  he  apprised  of  the 
fact  of  his  suspension,  and  directed  to  dis- 
continue the  business  of  the  branch  bank. 
Before  this  notice  reached  the  agent  and  on 
the  4th  of  January,  C.  paid  to  the  Edin- 
burgh bank,  in  notes  and  cash,  305/.  15s. 
to  be  remitted  to  the  London  bank ;  but  af- 
ter the  news  of  the  suspension  reached  Ed- 
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inburgh,  and  while  the  notes  were  still  in 
the  possession  of  the  agent,  C.  gave  him  no- 
tice not  to  part  with  them,  and  they  re- 
mained in  the  agent's  hands  up  to  the  time 
of  the  flat  against  the  London  banker,  on  the 
26th  of  January.  As  the  agent  had  a  lien 
on  the  funds  in  his  hands,  the  assignees  al- 
lowed him  to  retain  the  305i!.  15«.,  in  part 
satisfaction  of  his  lien.  It  was  held,  that 
the  assignees  were  bound  to  refund  this 
sum  to  C.  Ex  parte  Cunningham,  3  Deac. 
&  Chit.  58,  87;  1  Mont.  <&  Bligh.  269,  286. 
(Eng.) 

335.  So  held,  also,  where  notes  deliver- 
ed to  the  agent  were  not  identified.  Ex 
parte  Solomans,  3  Deac.  &  Chit.  77. 
(Eng.) 

386.  So,  also,  where  the  notes  were 
paid  in  by  the  customer  on  the  3d  of  Janu- 
ary, to  a  sub-agent  of  the  banker  at  Glas- 
gow, who  remitted  them  on  the  4th,  to  the 
banker's  agent  at  Edinburgh.  Ex  parte 
Wylie,  3  Deac.  &  Chit.  83.    (Eng.) 

337.  Where  a  merchant  abroad  wrote  to 
his  agent  in  England,  enclosing  bills,  in 
which  he  said.  "  The  above  bills  are  belong- 
ing to  and  on  account  of  C,  and  I  will  thank 
you  to  dispose  of  the  same  for  him."  Be- 
fore the  bills  arrived  the  agent  became 
bankrupt,  and  the  bills  came  to  the  posses- 
sion of  the  assignees.  It  was  held,  that  the 
direction  in  the  merchant's  letter,  amounted 
to  a  specific  appropriation  of  the  bills,  and 
that  0.  was  entitled  to  claim  them  from  the 
assignees.  Ex  parte  Ootterell,  3  Deac.  12 ; 
3  Mont.  (6  Ayr.,  376;  1  Jur.  825.     (Eng.) 

338.  A  common  bargain  and  sale  to  as- 
signees, passed  on  estate  tail  of  which  the 
bankrupt  was  possessed.  Exparte  Jackson, 
2  Deac.  <&  Chit.  458.     (Eng.) 

339.  A  tenant  in  tail  mortgaged  for 
years,  became  bankrupt,  and  died  without 
suffering  a  common  recovery;  his  assignee 
had  the  estate  clear  of  the  mortgage,  by  21 
Jac.  1,  c.  15,  s.  12 ;  but  if  the  bankrupt 
had  suffered  a  recovery,  it  would  have  let 
in  the  mortgages  and  other  incumbrances. 
Beck  d.  Hawkins,  v.  Welsh,  1  Wills,  276. 
(Eng.) 

340.  A  mortgagee  of  a  reversionary  fund 
in  court,  who  had  obtained  no  stop  order, 
became  insolvent  before  the  interest  became 
reducible  to  posession.  Held,  that  the  re- 
versionary interest  was  not  in  the  order,  and 
disposition  of  the  insolvent,  so  as  to  rest  in 


his  assignees.    In  re  Grainge,  13   W.  M. 
833;  12  L.  T.,  N.  S.  564.     (Eng.) 

341.  The  assignee  of  a  share  in  a  rever- 
sionary fund  obtained  a  stop  order  and  after- 
wards mortgaged  the  share  to  A.  and  be- 
came bankrupt  before  the  fund  was  distribu- 
table. A.  presented  a  petition  for  payment 
to  him  but  obtained  no  stop  order,  the  as- 
signees of  the  bankrupt  also  claimed  the 
share,  as  being  within  his  order  and  disposi- 
tion, with  the  consent  of  the  true  owner.  It 
was  held,  that  the  assignees  in  bankruptcy 
were  entitled  to  the  share  of  the  fund  dis- 
charged of  the  mortgage.  Bartlett  v.  Bart- 
lett,  IDe  G.  <&  J.  127 ;  3  Jur.,  N.  8.  705; 
26  L.  J.,  Cham.  577.    (Eng.) 

342.  A.  bequeathed  a  house  to  B.  for  the 
residue  of  a  term  of  years,  if  B.  should  so 
long  live,  and  continue  to  inhabit  therein ; 
and  after  B.'s  decease,  or  giving  up  the  pos- 
session, A.  bequeathed  the  house  to  C,  the 
wife  of  B.,  for  the  remainder  of  the  term,  if 
she  should  so  long  live  therein  and  remain 
the  widow  of  B.,  with  further  limitations  to 
the  issue  of  B.  B.  entered  with  the  assent 
of  the  executors  of  A.  B.,  being  in  insolvent 
circumstances,  went  to  sea  for  six  months ; 
0.  continued  to  occupy  the  house  and  to 
carry  on  B.'s  trade  therein.  During  the  ab- 
sence of  B.  a  commission  of  bankruptcy  is- 
sued against  him.  After  his  return  B.  con- 
tinued the  occupation  and  the  business  until 
the  house  was  sold  by  the  assignees,  when 
B.  and  0.  were  turned  out  of  possession  by 
the  vendee.  B.  died.  C.  remaining  a  widow 
demanded  possession.  It  was  held,  that  the 
bequest  to  0.  did  not  in  equity  enure  as  a 
limitation  to  her  separate  benefit,  and  that 
her  executory  estate  passed  to  the  assignees 
of  B.,  as  being  such  an  interest  as  B.  could 
lawfully  depart  withal ;  and  that  B.'s  going 
to  sea  was  not  a  ceasing  to  inhabit  or  a  giving 
up  of  possession,  so  as  to  defeat  his  life  es- 
tate. Doe  d.  Shaw  v.  Steward,  3  N.  <&  M. 
372;  lA.&E.ZOQ.    (Eng.) 

343.  A  bankrupt,  after  obtaining  his 
certificate  of  discharge,  became  entitled  to 
an  estate  by  the  curtesy,  but  at  the  date  of 
his  discharge  his  wife  was  only  tenant  in  fee 
in  remainder,  expectant  upon  a  life  interest. 
The  assignees  claimed  the  benefit  of  the  hus- 
band's estate.  Held,  that  until  the  estate 
subject  to  the  curtesy  became  vested  in  the 
wife  in  possession,  the  husband  had  no  in- 
choate or  transmissible  interest  which  could 
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pass  to  the  assignees.  Gibbins  v.  Byden,  17 
W.  B.  481;  38  L.  J.,  Chanc.  377  ;  20  L. 
T.,  N.  S.  516.     (Eng.) 

344.  Diplomas  conferring  degrees  and 
honors,  and  certificates  from  medical  insti- 
tutions and  practitioners,  do  not  pass  to  the 
provisional  assignee  by  the  vesting  order. 
Kernot  v.  OattUn,  2  JUl.  <&  Bl.  790.   (Eng.) 

345.  The  assignees  of  an  insolvent  debt- 
or on  his  acceptance  of  the  appointment,  had 
vested  in  him  all  the  estate  of  the  insolvent, 
from  the  date  of  the  vesting  order.  Yorke 
V.  Brown,  10  M.  <&  W.  78;  2  I).,  N.  S.  283. 
(Eng.) 

346.  The  effect  of  7  Geo.  4,  c.  57,  was 
to  vest  in  the  assignee  all  the  property  of  the 
insolvent,  but  subject  to  all  equities  to  which 
it  would  be  liable  in  the  hands  of  the  insol- 
vent. In  re  Atkinson,  2  De  G.,  M.  &  G. 
140;  16  Jur.  1003.     (Eng.) 

347.  Where  a  testator  leaves  two  annui- 
ties of  20?.  a  year  each  to  two  females,  and 
upon  one  of  the  devisees  marrying  during 
his  lifetime,  the  testator,  by  a  codicil,  leaves 
her  an  annuity  for  her  sole  and  separate 
use;  and  the  other  annuitant  marries  after 
his  death,  without  any  condition  attached  in 
the  will  to  her  annuity,  it  passes  to  and 
vests  in  the  assignees  of  her  hu.sband  in 
bankruptcy.  Count  v.  Ward,  7  Bing.  608. 
(Eng.) 

348.  Where  an  infant  in  tail  took  the 
benefit  of  the  49  Geo.  3,  c.  115,  his  estate 
tail  did  not  pass  to  his  assignees,  because  he 
could  not  be  legally  in  custody  for  debt. 
Burton  v.  Haworth,  5  Madd.  50.     (Eng.) 

349.  A  debt  due  to  the  bankrupt  as 
trustee  does  not  pass  to  his  assignees. 
Winch  V.  Keeley,  1  T.  E.  619 ;  ,5'.  P.  Car- 
penter V.  Marnell,  3  B.  d;  P.  40.     (Eng.) 

350.  As  to  when  a  chose  in  action  be- 
longing to  a  wife  before  marriage  docs  not 
belong  to  the  assignees  of  the  husband  un- 
der the  bankruptcy,  and  can  be  sued  for  by 
the  husband  and  wife.  See  Paruham  v. 
Hurst,  8M.d;W.  743.     (Eng.) 

351.  Property  belonging  to  a  resident  of 
New  Brunswick,  and  situated  within  the 
territorial  jurisdiction  of  that  Province, 
upon  his  obtaining  a  certificate  of  bank- 
ruptcy under  its  laws  is  thereby  transferred 
to  his  assignees.  After  such  a  transfer,  one 
who  had  been  indebted  to  the  bankrupt,  be- 
ing no  longer  accountable  to  him,  cannot  be 


charged  as  a  trustee  in  a  suit  against  him. 
Smith  V.  Eaton,  36  Me.  298. 

352.  Assignees  of  a  bankrupt  can  receive 
property  of  the  bankrupt  out  of  the  juris- 
diction. Scott  V.  Bentley,  1  K.  S  J.  281 ; 
1  Jur.,  N.  S.  394;  24  L.  J.,  Chanc.  m. 
(Eng.) 

353.  A  pension,  payable  to  a  military 
ofiicer,  which  is  not  granted  by  deed,  and 
consequently  not  recoverable  by  action;  does 
not,  upon  his  bankruptcy,  pass  to  and  vest 
in  his  assignees.  Gibson  v.  East  India  Com- 
pany, 7  Scott,  74;  5  Bing.,  N.  G.  262 
(Eng.) 

354.  Where  an  uncertified  bankrupt  ob- 
tained from  the  Crown  a  patent  right  for  the 
exclusive  exercise  of  an  invention,  such 
patent  right  is  affected  by  the  previous  as- 
signment of  the  commissioners,  and  vests  in 
the  assignees.  Hesse  v.  Stevenson,  Z  B.  iH 
P.  565.     (Eng.) 

355.  Where  a  patent  right  for  the  sole 
and  exclusive  making  of  a  newly  invented 
machine  is  granted  to  certain  persons  by  a 
private  act  of  parliament,  which  contained  a 
proviso,  that  the  right  should  become  for- 
feited, if  it  shall  become  "  vested  in,  or  in 
trust  for,  more  than  five  persons  or  their 
representatives  otherwise  than  by  devise  or 
succession  (reckoning  executors  and  admin- 
istrators only  as  the  single  persons  they 
represent);"  one  of  the  persons  became 
bankrupt.  Held,  that  his  right  passed  to 
and  vested  in  his  assignees  ;  and  that  though 
there  were  more  than  five  creditors,  still  the 
assignees  do  not  hold  it  in  trust  for  "  more 
than  five  persons  otherwise  than  by  devise 
or  succession  "  within  the  meaning  of  the 
act.  Bloxam  v.  Elsee,  \C.&  P.  558 ;  B.  & 
M.  187.     (Eng.) 

356.  An  annuity,  given  for  the  personal 
support  of  an  individual,  not  to  be  liable  for 
his  debts,  and  to  be  paid  from  time  to  time 
into  his  own  hands  and  not  to  any  other 
person,  and  his  receipt  alone  to  be  sufficient 
discharge,  passes  on  his  bankruptcy  to  his 
assignees.  Graves  v.  Dolphin,  1  Sim.  66. 
(Eng.) 

357.  An  annuity  given  by  will  to  a 
trader,  and  payable  to  him  on  his  own  re- 
ceipt alone,  and  to  cease  immediately  upon 
alienation,  does  not  pass  by  the  assignment 
and  vest  in  the  assignee,  as  by  that  act  it 
ceased.  Dommett  v.  Bedford,  6  T.  B.  684; 
3  Ves.  Jur.  149.    (Eng.) 
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358.  A  legacy  left  to  a  bankrupt  before 
the  granting  of  his  certificate,  by  the  testa- 
tor's death,  pending  an  unfounded  petition 
to  stay  it,  unless  the  petition  was  presented 
with  that  object,  passes  to  and  vests  in  the 
assignees.  Ex  parte  Ansell,  19  Ves.  208. 
(Bug.) 

359.  A  legacy  left  to  a  bankrupt  at  any 
time  before  the  allowance  of  the  certificate 
passes  to  and  vests  in  the  assignees.  Tud- 
way  V.  Bowen,  2  Burr.  716 ;  2  Ld.  Km. 
423.     (Eng.) 

360.  Where  his  interest  in  a  newspaper 
has  been  assigned  by  the  printer  and  pub- 
lisher thereof,  to  a  creditor  as  security,  and 
such  printer  and  publisher  continues  to  pub- 
lish as  before,  and  no  affidavit  of  the  change 
of  interest  is  given  to  the  commissioner  of 
stamps,  and  the  printer  becomes  bankrupt, 
the  right  to  the  paper  will  pass  to  his  as- 
signees. Longman  v.  Tripp,  2  JV.  JJ.  67. 
(Eng.) 

361.  Under  1  Geo.  4,  c.  119,  nothing 
passed  to  the  assignee  in  which  the  insolvent 
was  not  beneficially  interested.  Sims  v. 
Thomas,  \2  A.  (S;  E.bZ(,;  4  P.  o&  B.  233  ;  4 
Jur.  1181;  8.  P.  Strachan  v,  Thomas,  4 
P.  <fe  D.  229 ;  4  Jur.  1183.     (Eng.) 

363.  Under  a  separate  commission,  the 
assignee  and  solvent  partner  are  tenants  in 
common.  Barker  v.  Goodwin,  11  Ves.  83. 
(Eng.) 

363.  The  assignment  under  an  English 
commission  vests  in  the  assignees  and  with- 
out the  necessity  of  intimation,  the  whole  of 
the  bankrupt's  personal  property  in  Scotland; 
and  all  subsequent  diligence  by  any  Scotch 
or  other  creditor  is  thereby  precluded.  Sel- 
krig  V.  Davies,  2  Bose,  97 ;  2  Dow,  230. 
(Eng.) 

364.  The  court  cannot  compel  a  bank- 
rupt to  execute  to  his  assignees  an  assign- 
ment of  debts  due  to  him  in  America,  though 
the  American  government  will  not  take 
notice  of  the  rights  of  the  assignees  under 
the  bankrupt  laws  of  this  country.  Ex 
parte  Blackes,  1  Cox,  398.     (Eng.) 

365.  Interest  in  property  given  to  an  un- 
certificated bankrupt,  contingently  on  his  ob- 
taining his  certificate,  passes  to  his  assignees 
on  the  happening  of  that  event.  Thus  where 
a  testatrix  provided,  that  in  case  her  nephew, 
who  was  an  uncertificated  bankrupt,  should 
obtain  his  certificate,  so  as  to  be  enabled  to 
hold  and  enjoy  real  and  personal  estate  for 


his  own  absolute  personal  use,  enjoyment 
and  benefit,  free  from  the  control  of  any 
other  person,  the  income  of  her  residue 
should  be  paid  to  him  for  life  On  his  sub- 
sequent discharge,  under  24  and  25  Vict.,  c. 
134,  s.  180.  Held,  that  his  life  interest  passed 
to  his  assignees  as  a  contingent  interest  then 
coming  into  possession.  Davidson  v.  Chal- 
mers, 33  Beao.  653;  10  Jur.,  N.  S.  910 ;  33 
L.  J.,  Chanc.  622;  12  W.  H.  592;  11  L. 
T.,  N.  S.  217.     (Eng.) 

366.  Estates  of  which  a  bankrupt  is 
seized  as  a  bare  trustee,  do  not  pass  to  his 
assignees.  Ex  parte  Gennys,  M.  &  M.  258. 
(Eng.) 

367.  A  joint  commission  issued  against 
A.,  tenant  for  life,  and  B.,  tenant  in  tail  male, 
remainder  in  fee  to  S.  and  his  heirs,  who 
were  partners  in  trade.  Held,  that  the  as  • 
signees  only  took  an  estate  in  the  premises 
for  the  life  of  A.  and  a  base  fee,  determina- 
ble on  the  death  of  B.  and  failure  of  issue 
male  of  his  body.  Jervis  v.  Tayleur,  3  B. 
&  A.  557  :  see  Doe  d.  Spencer  v.  Clark,  5 
S.  <^  .4.  45S ;  1D.<6B.  44.     (Eng.) 

368.  If  at  the  time  of  the  bankruptcy 
a  bankrupt  has  a  life  interest  in  premises 
expectant  upon  the  death  of  the  tenant  for 
life,  and  there  is  a  provision  that  the  person 
who  is  entitled  to  the  use  and  occupation  of 
the  premises  should  reside  and  dwell  there- 
on, and  assume  the  name  of  the  donor,  and 
upon  his  neglect  or  refusal  to  comply  with 
these  conditions  should  be  considered  as 
dead,  and  the  grant  as  to  him  be  void,  and 
be  for  the  person  next  entitled  thereto ;  and 
if  after  the  bankrupt  obtains  his  certificate 
the  tenant  for  life  dies,  the  estate  passes  to 
the  assignees.  Ex  parte  Gouldney,  1  Mont, 
d!  Chit.  75,  89 ;  3  Beac.  570.     (Eng.) 

369.  Where  agents  abroad  of  a  merchant, 
who  holds  the  bills  of  lading  of  an  expected 
cargo,  have  an  interest  in  the  profits  thereof, 
and  sell  such  cargo  without  the  knowledge 
of  the  merchant,  who  was  the  owner  thereof 
and  who  had  previously  pledged  the  bills 
of  lading  for  value.  After  such  sale,  the 
merchant  became  bankrupt  and  induced  the 
agents  to  replace  the  goods  disposed  of  by 
others,  of  which  the  agents  gave  him  bills 
of  lading,  and  he  sent  them  to  the  pawnees, 
to  make  good  their  security,  it  was  held, 
that  the  substituted  goods  passed  to  the 
assignees.  Meyer  v.  Sharp,  5  Taunt.  74; 
2  Bose,  124.    (Eng.) 
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370.  Where  A.  shipped  coal  to  foreign 
ports  under  a  contract  with  the  admiralty, 
and  iu  pursuance  of  the  terms  of  the  con- 
tract, delivered  three  parts  of  the  bills  of 
lading  to  the  admirality,  keeping  the  fourth 
part  himself,  which,  however,  he  afterwards 
deposited,  together  with  the  policies  on  the 
ships,  with  B.,  to  secure  an  advance.  Ac- 
companying the  deposit  was  a  letter,  stating 
that  it  was  made  to  secure  the  advance  and 
undertaking  to  enable  B.  to  receive  the  value 
of  the  cargoes,  in  case  of  default  in  the  -re- 
payment of  the  advance  at  maturity,  or  on 
demand.  No  notice  was  given  to  the  admi- 
ralty by  B.  until  after  he  became  aware  of 
an  act  of  bankruptcy  committed  by  A., 
on  which  an  adjudication  was  afterwards 
founded.  It  was  held,  that  the  monies  due 
A.  from  the  admiralty  passed  to  and  vested 
in  his  assignees  under  the  order  and  disposi- 
tion clause  of  the  12  &  13  Vict.,  c.  106,  s. 
125 ;  and  the  goods  having  been  delivered 
the  owners  of  the  ships  had  no  claim  against 
,the  monies  for  unpaid  freight.  North  v. 
Gwiney,  1  Johns.  &  H.  509 ;  2.  W.  B.  678 ; 
5  L.  T.,  N.  S.  18.     (Eng.) 

371.  Where  a  bill  of  sale  of  his  stock 
in  trade,  and  all  his  other  effects,, was  exe- 
cuted by  a  trader  to  an  auctioneer,  who,  in 
pursuance  of  an  arrangement,  came  on  the 
premises  of  the  trader  and  attempted  to  sell 
the  goods,  but  nothing  was  sold  as  there 
were  no  buyers ;  the  auctioneer  then  left 
the  premises,  and  the  trader  continued  to 
carry  on  business  for  five  days  thereafter 
when  he  became  bankrupt.  Although  the 
sale  was  advertised,  it  did  not  appear  that 
the  goods  were  advertised  to  be  sold  as  the 
goods  of  the  auctioneer.  Held,  that  not- 
withstanding the  attempted  sale,  the  goods 
were  in  the  possesion  of  the  bankrupt  as 
the  reputed  owner,  with  the  consent  of  the 
true  owner  at  the  time  of  the  bankruptcy, 
and  therefore  passed  to  and  vested  in  the 
assignees  of  the  trader.  Reynolds  v.  Hall, 
4.H.&N.  519 ;  28  L.  J.,  Exch.  257.  (Eng.) 

372.  Where  a  purchaser  of  goods,  lying 
at  a  wharf  in  the  name  of  the  seller,  received 
from  him  a,t  the  time  of  the  sale  an  order  on 
the  wharfinger  for  the  delivery  of  the  goods, 
but  suffered  them  to  remain  in  the  name  of 
the  seller  for  several  months  thereafter,  dur- 
ing which  time  the  seller  sbld  a  portion  of 
,the  goods ;  upon  notice  of  the  insolvency  of 
the  seller  the  purchaser  brought  the  order 


to  the  wharfinger  and  had  the  goods  trans- 
ferred to  his  own  name ;  and  nine  days  after 
the  seller  became  bankrupt,  it  was  held,  that 
there  was  a  complete  transfer  of  the  posses- 
sion of  the  goods  before  bankruptcy,  and 
that  they  did  not  therefore  pass  to  the  as- 
signees. Jones  V.  Dwyer,  15  East.  21;  1 
Rose,  339.    (Eng.) 

373.  Where  a  person  sends  his  servant 
to  sell  his  timber  at  another  man's  wharf 
becomes  bankrupt,  such  timber  does  not 
pass  to  and  vest  in  his  assignees,  as  goods  in 
his  order  and  disposition  at  the  time  of  his 
bankruptcy.  Body  v.  Esdaile,  1  C.  <&  P. 
62.     (Eng.) 

374.  Where  A.  was  accustomed  to  send 
skins  to  B.'s  tanyard  to  be  dressed,  with  an 
account,  as  of  a  sale,  of  each  parcel  of  skins 
to  B.;  and  B.  rendered  an  account  of  the 
dressed  leather,  as  being  sold  by  him  to  A. 
This  mode  of  dealing  was  only  practiced 
by  B.  with  A.,  and  he  was  not  in  the  habit 
of  dressing  skins  for  any  others  persons.  At 
the  time  of  B.'s  bankruptcy  a  quantity  of 
these  skins  were  mixed  with  his  general 
stock.  It  was  held,  that  the  skins  passed 
to  and  vested  in  the  assignees  of  B.  on  the 
principle  of  reputed  ownership.  Ex  parte 
Batten,  3  Beac.  &  Chit.  328.    (Eng.) 

375.  Where  a  person,  who  has  purchased 
wine  from  a  merchant,  allows  it  to  remain 
in  his  cellar  for  the  purpose  of  ripening  and 
the  merchant  becomes  a  bankrupt,  his  as- 
signees may  take  the  wine  as  being  in  the 
possession  of  the  merchant  at  the  time  of 
his  bankruptcy.  Tanner  v.  Barnett,  Peake's 
Ad.  Cas.  28.    (Eng.) 

376.  A  horse  contractor  let  out  a  cart 
horse  to  a  firm,  who  had  it  in  their  posses- 
sion for  more  than  a  year,  and  then  became 
bankrupt.  It  was  held,  that  it  did  not  pass 
to  and  vest  in  their  assignees  as  being  in 
their  reputed  ownership.  Exparie  Wiggins, 
2  Deac.  S  Chit.  269.     (Eng.) 

377.  Where  a  testator  leaves  furniture 
to  trustees  to  be  enjoyed  with  the  mansion 
house  by  whomsoever  should  be  entitled  for 
the  time  being  to  the  freehold  estates,  but 
not  to  be  removed  without  leave  of  the  trus- 
tees, such  furniture  will  not  pass  to  assig- 
nees in  bankruptcy.  Earl  of  Shaftesbury  v. 
Russell,  5  D.  <&  S.  8i;  1  B.d;G.666. 
(Eng.) 

378.  Where  a  levj'  has  been  made  on  the 
bankrupt's  property  subsequent  to  the  com- 
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mencement  of  bankruptcy  proceedings,  the 
assignee  should  make  the  sale  of  the  prop- 
erty, and  hold  the  pioceeds  of  sale  subject 
to  the  rights  of  the  parties  concerned.  Pen- 
nington v.  Sale  &  Phelan  et  al.,  1  N.  B.  B. 
157. 

379.  The  title  to  all  property  in  the 
actual  possession  of  the  bankrupt  at  the 
time  of  the  commencement  of  proceedings 
ill  bankruptcy  vests  in  the  assignees.  In  re 
Vogel,  3  N.  B.  E.  49. 

380.  The  title  of  the  assignees  to  the 
property  of  the  bankrupt  is  subject  to  the 
rights,  duties,  liabilities,  equities  and 
charges  which  would  have  affected  such 
property  respectively  in  the  hands  of  the 
bankrupt  himself;  thus  the  assignees  are 
bound  to  respect  the  rights  of  subsequent 
owners  of  the  property  as  much  as  the 
bankrupt  himself  would  be.  Ch'iffitli  ds 
Holmes'  English  Bankrupt  Law,  272. 

381.;Where  property  is  claimed  ad- 
versely to  the.  aissignee,  he  must  deliver  it  to 
the  claimant  if  satisfied  that  he  is  entitled 
to  it ;  if  not,  the  claimant  should  be  com- 
pelled to  establish  his  right  thereto.  In  re 
Noakes,  1  N.  B.  B.  164. 

382.  Assignee  could  not  maintain  an  ac- 
tion on  an  illegal  contract  of  the  bankrupts. 
Nicholson  v.  Gooch,  &  E.  S  B.  999 ;  2  Jur., 
N.  S.  303. 

383.  The  personal  estate  of  the  bankrupt 
wherever  situate  passes  to  the  assignees,  be- 
cause by  the  law  of  nearly  every  country 
moveable  property  is  governed  by  the  law  of 
that  country  which  governs  the  person  of 
the  dwner.  Selkrig  v.  Davies,  2  Bose,  97  ; 
The  lloyal  Bank  of  Scotland  v.  Cuthbert,  1 
Bose,  462.     (Eng.) 

384.  Where  a  trustee  mixed  the  trust 
funds  and  other  funds  so  that  they  could  not 
be  distinguished,  and  afterwards  became 
bankrupt,  it  was  held  that  the  whole  trust 
fund  must  be  made  good  out  of  the  funds  in 
the  bankrupt's  hands  before  the  assignees 
could  take  anything.  Firth  v.  Cartland,  34 
L.J:,Ch.  301.     (Eng.) 

385.  Where  the  debtors  confided  to  one 
of  their  creditors  the  secret  of  their  embar- 
rassment and  insolvency  for  the  purpose  of 
protecting  their  surety  and  better  securing 
the  collection  of  the  debts  by  the  prompt 
seizure  of  their  property  by  execution,  and 
the  creditor  in  consequence  of  this  informa- 
tion immediately  issued  execution.    Held, 


to  fall  within  the  provisions  of  the  30th 
section  Of  the  U.  S.  bankrupt  act  of  1867, 
and  that  the  assignee  was  entitled  to  the 
property  or  the  value  of  it.  Vogle  v.  La- 
throp,  iW.  D.  Pa.)  4N.B.B.  146. 

386.  An  assignment  by  a  trader  of  all 
his  property,  book  debts  and  stock  in  trade, 
in  consideration  of  an  old  debt  of  530Z.,  the 
only  present  advance  being  ^01.,  to  pay  the 
trader's  attoi-ney  the  costs  of  the  assign- 
ment, amounts  to  a  fraud  in  the  eye 
of  the  law,  and  is  an  act  of  bankruptcy, 
notwithstanding  that  it  was  in  fact,  as  be- 
tween the  parties  to  it  a  perfectly  fair  and 
bona  fide  transaction.  Book  debts  due  to 
the  bankrupt  paid  to  a  third  party  under 
such  an  assignment  belong  to  the  assignee  in 
bankruptcy,  and  may  be  recovered  by  him 
in  an  action  for  money  had  and  received. 
Penson  v.  Moon,  15  L.  T.,  N.  S.  444. 
(Eng.) 

387.  All  property  of  a  bankrupt  under 
the  act  of  congress,  passes  absolutely  ipso 
facto  by  operation  of  law  and  vests  in  the 
assignee,  whether  he  takes  possession  of  the 
assets  or  not.  Morris  v.  Tams,  Phila.  B. 
23. 

388.  An  assignment  in  bankruptcy,  like 
any  other  assignment,  by  operation  of  law 
passes  the  rights  of  the  bankrupt  precisely 
in  the  same  plight  and  condition  as  he  pos- 
sessed them,  subject  to  all  equities.  Mitford 
V.  Mitford,  9  Ves.  100.     (Eng.) 

389.  After  the  appointment  of  assignees 
under  12  and  13  Vict.,  c.  106,  s.  141,  an  as- 
signment for  value  by  a  bankrupt  of  a 
reversionary  interest  cannot  prevail  against 
the  right  of  the  assignees.  In  re  Coombe, 
1  Giff.  91 ;  5  Jur.,  N.  8.  784;  7  W.  B.  609. 
(Eng.) 

390.  When  a  landlord  agrees  in  writing 
with  the  tenant  to  grant  him  a  lease  when- 
ever called  upon,  and  the  tenant  becomes 
bankrupt,  without  having  exercised  the  op- 
tion, the  benefit  of  the  option  passes  to  the 
assignee,  and  may  be  assigned  over  by  him. 
Buckland  v.  Papillon,  35  L.  J.,  Chanc.  387 ; 
lL.B.,Eq.m.     (Eng.) 

391.  A.  having  sold  a  quantity  of  lac 
dye  in  warehouse  to  B.,  and  being  allowed 
to  retain  possession  of  the  delivery  warrant, 
pledged  the  same  to  C.  for  an  advance  of 
money,  and  shortly  afterwards  and  before 
redeeming  the  warrant  became  bankrupt.  It 
was  held,  that  A.  did  not  have  the  posses- 
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fiion,  order  and  disposition  of  the  goods  at 
the  time  of  his  bankruptcy  within  21  Jac, 
1,  c.  19,  s.  11,  and  consequently  the  prop- 
erty in  the  warrant  did  not  vest  in  his  as- 
signees. Greening  v.  Clark,  6  D.  <^  ij.  735 ; 
AB.d;  C.  316.     (Eng.) 

392.  B.  having  become  bankrupt  in 
1823,  while  the  5  Geo.  2,  c.  30,  was  in 
force,  an  assignee  was  appointed,  who  died 
in  1840.  In  1844,  and  after  1  Will.  4,  c. 
36,  lands  came  to  B.  by  descent  which  he 
conveyed  to  the  defendant  in  1845.  B. 
died  in  1835,  without  even  having  obtained 
a  certificate.  In  1858,  assignees  under  the 
bankruptcy  were  appointed,  and  recovered 
the  lands  by  ejectment.  In  detinue  for  the 
title  deeds.  Held,  first,  that  by  the  12  and 
13  Vict.,  c.  106,  s.  4,  142,  on  the  appoint- 
ment of  the  assignees,  the  property  in  the 
lands  and  the  deeds  relating  to  it,  vested  in 
them.  Held,  secondly,  that  inasmuch  as 
until  their  appointment  there  was  no  deten- 
tion of  the  deeds  adversely  to  them,  the 
statute  of  limitations  was  no  answer  to  their 
claim.  Plant  v.  Cotterill,  b  H.  &  N.  430; 
29  L.  J.,  Exch.  198 ;  8  JV.  2J.  281 ;  2  L. 
T.,  N.  S.  20.    (Eng.) 

393.  Goods  left  in  the  possession  of 
a  trader  at  the  time  he  becomes  bankrupt, 
with  the  consent  of  the  true  owner,  pass  to 
his  assignees,  under  12  and  13  Vict.,  c.  106, 
s.  125,  although  before  the  bankruptcy  the 
sheriff,  under  a  fieri  facias  against  the 
goods  of  the  bankrupt,  entered  on  the  prem- 
ises and  stated  that  he  took  possession  of 
the  goods,  but  really  left  the  bankrupt  ap- 
parently in  possession  of  them ;  for  the 
sheriff  was  not  justified  in  seizing  the  goods, 
and  therefore  his  assertion,  that  he  took 
possession  had  no  effect  in  law.  Burrow  v. 
Bell,  5  El.  &  Bl.  540  ;  2  Jur.,  N.  S.  159 ; 
25  L.  J.,  Q.  B.  2.     (Eng.) 

394.  Where  the  assignees  under  a  sec- 
ond bankruptcy  permit  a  bankrupt,  who 
has  obtained  his  certificate  but  not  paid  15s. 
on  the  pound,  to  go  into  business  and  gain 
credit  as  a  trader,  and  u  third  fiat  issues 
against  the  bankrupt,  the  assignees  under 
the  second  bankruptcy  have  no  title  to  any 
of  the  bankrupt's  property  either  real  or 
personal,  but  the  whole  thereof  vests  in  the 
assignees  under  the  third  bankruptcy.  Ex 

parte  Butler,  Mont.  D.  &  B.  731 ;  6  Jur. 
957.     (Eng.) 

395.  Where  on  the  arrival  of  a  vessel 


and  cargo  in  this  country,  they  are  both 
taken  possession  of  by  the  mortgagee  of  the 
vessel  alone  and  the  owners  had  become 
bankrupt  before  the  arrival  of  the  vessel,  the 
assignees  may  maintain  trover  against  the 
mortgagee.  Branker  v.  Molyneux,  3  Scott, 
N.  B.  333;  3  M.  d  G.  84,;  5  Jw.  778. 
(Eng.) 

396.  Where  the  equitable  title  to  the 
whole  or  an  ascertained  part  of  specific 
property  has  been  conveyed  before  bank- 
ruptcy by  a  transfer  complete  and  absolute, 
such  equitable  title  does  not  vest  in  the  as- 
signees of  the  bankrupt.  Bum  v.  Caravalho 
(im  error)  4:  N.  £  M.  889  ;  IA.&  E.  883, 
affirming  judgment  in  Caravalho  v.  Bum,  3 

B.  <6  Ad.  382 ;  \N.&M.  700.    (Eng.) 

397.  A.,  being  indebted  to  C.  and  hav- 
ing goods  in  the  hands  of  an  agent  at  a 
foreign  port,  promised  C.  by  letter,  that  he 
would  direct  his  agent  to  deliver  over  the 
goods  to  C.'s  agent  at  the  foreign  port,  and 
afterwards  did  so  direct  his  agent  by  letter. 
While  the  letter  was  on  its  way  to  his  agent, 
A.  became  bankrupt  and  a  commission  is- 
sued against  him,  and  the  goods  were  after- 
wards delivered  to  C.'s  agent  by  A.'s  agent, 
in  ignorance  of  the  bankruptcy.    Held,  that 

C.  had  a  good  title  in  equity  to  the  goods, 
as  against  the  assignees  of  A.  in  the  bank- 
ruptcy. Burn  V.  Caravalho,  4  Mylne  &  0. 
690 ;  3  Jur.  1141.    (Eng.) 

398.  Where  a  bankrupt,  who  had  under 
a  second  bankruptcy  obtained  his  certificate, 
though  he  had  not  paid  15s.  in  the  pound, 
commenced  business  as  a  tailor  and  draper 
and  continued  such  business  for  five  years 
without  molestation  on  the  part  of  his 
creditors,  and  sent  his  circulars  to  several 
creditors  who  had  proved  their  debts,  and 
also  to  one  of  the  creditor's  assignees  under 
such  second  bankruptcy,  and  during  all  the 
time  exposed  his  stock  for  sale,  and  had  a 
conspicuous  sign  with  his  name  thereon  on 
the  premises,  and  then  became  bankrupt  a 
third  time  it  was  held,  that  the  assignees 
under  the  second  bankruptcy  had  no  claim 
to  the  bankrupt's  assets,  as  they  passed  to 
and  vested  in  the  assignees  under  the  third 
bankruptcy.    Ex  parte  Jungmichel,  2  Mont. 

D.  &  D.  471 ;  6  Jur.  87.    (Eng.) 

399.  Where  A.  was,  at  the  time  of  mort- 
gaging the  copyright,  and  the  type  and  ma- 
chinery used  in  printing  a  newspaper  to  B., 
the  sole  registered  proprietor  of  such  news- 
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paper  and  continued  so  to  be,  and  was  gene- 
rally known  and  recognized  as  its  proprietor, 
and  the  type  and  machinery  were  seized  by 
the  sheriff  under  a,fieri  facias  upon  a  judg- 
ment of  a  creditor,  and  two  days  thereafter 
A.  was  declared  bankrupt.  Held,  that  A.'s 
right  to  publish  the  newspaper,  was,  under 
12  &  13  Vict.,  c.  106,  s.  125,  within  the 
meaning  of  the  term  goods  and  chattels,  and 
being  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy 
passed  to  his  assignees,  but  that  the  type  and 
machinery  were  not  in  his  order  and  dispo- 
sition and  so  did  not  pass.  In  re  Baldwin, 
ex  parte  Foss,  2  Be  G.  &  J.  230  ;  4  Jm., 
N.  S.  522;  27  L.  J.,  Bank.  17.  (Bng.) 

400.  A  bankrupt  delivered  a  policy  of 
insurance  on  his  life  to  the  defendant,  with 
the  intention  of  giving  him  an  interest  in  the 
money  receivable  under  the  policy,  as  secu- 
rity for  a  debt  to  him  from  the  bankrupt. 
No  notice  of  the  transaction  was  given  to 
the  ofBce.  Held,  that  the  policy  itself,  as 
well  as  the  money  receivable  under  it,  was 
in  the  order  and  disposition  of  the  bankrupt, 
and  that,  therefore,  the  assignee  was  entitled 
to  recover  that  document  from  the  defendant. 
Green  v.  Ingham,  36  L.  J.,  C.  P.  236 ;  2  L. 
B.,  G.  P.  525  ;  15  W.  B.  841 ;  16  L.  T.,  N. 
S.  455.  .  (Eng.) 

401.  Where  a  custom  exists  for  the 
buyer  to  leave  goods  bought  in  the  hands  of 
the  seller,  and  is  so  notorious  as  to  be  prac- 
tically known  to  all  persons  dealing  with  the 
seller  in  the  hands  of  the  seller  for  a  time 
not  longer  than  is  clearly  within  the  custom 
do  not  on  the  bankruptcy  of  the  seller  pass 
to  his  assignees.  Thus,  where  P.  purchased 
live  stock  from  G.,  who  became  bankrupt 
within  a  week  afterwards.  Some  of  the  ani- 
mals were  taken  away  by  the  buyer  at  the 
time  of  the  purchase,  the  remainder  were 
left  on  the  vendor's  premises,  and  were  taken 
possession  of  by  his  assignees.  In  an  action 
of  trover  against  the  assignees,  the  jury  found 
that  it  was  a  notorious  custom  in  the  trade  to 
leave  purchased  cattle  on  the  vendor's  prem- 
ises for  the  vendees'  convenience,  for  such 
time  as  might  be  agreed  upon  between  them. 
Held,  that  upon  this  finding  the  animals  were 
not  at  the  time  of  the  bankruptcy  within 
the  order  and  disposition  of  the  bankrupt. 
Priestly  «.  Pratt,  2  L.  B.,  Exch.  101;  36  L. 
J.,  EMh.  89;  15  W.  B.  639;  16  L.  T..  N. 
S.6i.    (Bng.) 

Gaz.  15 


402.  A.  was  adjudged  insolvent  under  an 
act  of  Australian  legislature,  which  enacts 
that  the  personal  property  of  insolvents  shall 
vest  in  their  assignees  by  virtue  of  their 
appointment.  No  assignment  was  executed 
by  H.  He  was  entitled  to  a  share  of  a 
residue,  consisting  of  stock  in  the  court  of 
chancery  in  England.  The  fund  was  claimed 
by  the  assignees,  and  by  the  executrix  of  A. 
in  England.  Held,  that  the  right  to  receive 
it  depended  upon  the  domicil  of  A.;  that  if 
he  was  domiciled  in  Australia  his  assignees 
were  entitled  to  receive  it,  but  if  in  England 
his  executrix  was  entitled.  In  re  Blithman, 
35  Beav.  219;  2  L.  B.; Eq.  23 ;  12  Jm.,  N. 
S.  84;  35  L.  J.,  Ghana.  255;  14  L.  T.,  N. 
S.&.    (Eng.) 

403.  A  firm  executed  a  bill  of  sale  to  A. 
of  machinery,  and  covenanted  to  issue  and 
keep  it  insured  from  loss  by  fire  in  some  of- 
fice to  be  approved  by  A.  during  the  contin- 
uance of  the  security,  and  in  default  with 
liberty  to  him  to  insure,  and  charge  the 
premiums  on  his  security.  The  insurance 
was  affected  in  the  name  of  the  firm,  and  the 
machinery  was  afterwards  destroyed  by  fire 
On  the  day  of  the  fire  the  firm  assigned  all 
their  property  to  trustees  for  the  benefit  of 
their  creditors.  The  assignment,  which  was 
intended  to  operate  under  the  English  bank- 
rupt act  of  1861,  was  executed  by  the  several 
partners,  and  thetrustees,  but  wasdestro3'ed 
before  execution  by  any  creditor.  A.  gave 
notice  of  his  claim  to  the  insurance  office, 
having  previously  had  notice  of  the  deed  of 
assignment  and  of  its  destruction.  The  firm 
afterwards  became  bankrupt.  Held,  that  the 
benefit  of  the  policy  did  not  pass  to  A.  under 
the  covenant  to  insure,  and  that  the  execu- 
tion of  the  assignment  was  an  act  of  bank- 
ruptcy, and  A.  having  had  notice,  could  not 
claim  against  the  assignees  in  bankruptcy. 
Lees  V.  Whitely,  2  L.  B.,  Eq.  143;  35  L.  J., 
Ghan.  412 ;  14  W.  B.  534 ;  14  L.  I.,  N. 
S.472.  (.Bng.) 

404.  Where  the  plaintiff  agreed  to  pur- 
chase from  K.  100  quarters  of  barley,  part 
of  a  large  quantity,  which  the  plaintiff  ex- 
amined and  approved  of,  and  a  sample  of 
which  he  took  away  with  him,  it  was 
agreed  that  the  plaintiff  should  send  his  own 
sacks  to  K.,  who  should  fill  the  sacks  with 
barley,  take  them  to  a  railroad  and  place 
them  on  trucks  to  be  carried  to  the  plaintiff. 
The  plaintiff  sent  200  sacks  and  155  of  them 
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■were  filled  by  K.,  with  barley  from  the  large 
quantity.  The  barley  was  not  delivered, 
though  the  plaintiff  repeatedly  demanded  it, 
and  K.  promised  to  send  it.  K.  becoming 
embarrassed,  took  the  barley  out  of  the  sacks 
and  mixed  it  with  the  bulk,  without  the 
privity  of  the  plaintiff.  K.  vfas  soon  after 
adjudicated  a  bankrupt.  The  assignees  there- 
upon removed  the  barley,  and  claimed  the 
whole  of  it  as  the  bankrupt's  property.  It 
was  held,  that  the  property  in  the  barley  in 
the  155  sacks  passed  to  the  plaintift'  by  the 
appropriation  made  by  K.,  with  the  assent 
of  the  plaintiff,  as  well  before  as  subsequent- 
ly. And  that,  notwithstanding  the  prior 
conversation  by  K.,  the  removal  of  the  bar- 
ley by  the  assignees  was  a  conversion  by 
them.  Aldridge  v.  Johnson,  3  JW.,  iV.  S. 
913 ;  26  L.  J.,  Q.  B.  296  ;1  EI.&  Bl.  885. 
(Eng.) 

405.  An  innkeeper,  who  was  a  widow, 
having  died  intestate,  two  of  her  children,  a 
son  and  a  daughter,  took  possession  of  her  fur- 
niture and  stock  in  trade,  and  carried  on  the 
business  in  their  own  names  for  two  years 
after  her  death,  during  which  time  they  paid 
her  funeral  expenses  and  some  of  her  debts, 
but  did  not  take  out  letters  of  administration. 
At  the  end  of  that  time  the  son  became  bank- 
rupt, the  daughter  having  a  few  months  pre- 
viously retired  from  the  business,  and  sold 
her  share  of  it  to  the  son.  Another  of  the 
children  then  took  out  letters  of  administra- 
tion and  claimed  that  part  of  the  furniture 
and  stock  in  trade  of  the  intestate  which 
still  remained  in  specie.  It  was  held,  that  it 
belonged  to  the  assignees  as  having  been  in 
the  order  and  disposition  of  the  son  at  the 
time  of  his  bankruptcy.  In  re  Thomas,  1 
Ph.  159;  S  Mont.JD.  c&  D.  40;  6  Jur. 
979 ;  12  L.  J.,  Clianc.  59.     (Eng.) 

406.  Where  a  son  entitled  on  the  death 
of  his  mother,  to  take  out  letters  of  admin- 
istration, neglected  to  do  so  for  twelve  years, 
and  remained  in  possession  of  her  goods  dur- 
ing that  period,  and  became  a  bankrupt; 
and  a  creditor  of  the  intestate  afterwards 
took  out  letters  of  administration,  and  claimed 
the  goods  from  the  assignees  of  the  bankrupt, 
it  was  held,  that  the  goods  were  within  21 
Jac.  1,  c.  19,  as  being  in  possession  and  dis- 
position of  the  bankrupt  with  the  consent  of 
the  true  owner ;  and  that  the  assignees  were 
therefore  eutitled  to  them,  as  the  bankrupt 
might  have  obtained  a  legal  right  by  taking 


out  letters  of  administration.  Fox  v.  Fisher, 
3B.  <£^^.135.     (Eng.) 

407.  Where  the  furniture  and  effects  of 
a  testator  was  bequeathed  by  him  to  his 
wife,  upon  trust  to  be  sold  as  soon  as  possi- 
ble, and  appointed  her  his  executrix  ;  eight 
years  afterwards  she  married,  having  the 
goods  still  in  her  possession ;  and  she  and 
her  husband  used  and  enjoyed  them  for  six 
years  more,  at  the  end  of  which  period  the 
husband  became  bankrupt,  it  was  held,  that 
the  assignees  of  the  husband  were  entitled 
to  the  goods.  Ex  parte  Moore,  2  Mont,  D. 
&  D.  616 ;  6  Jw.  828.    (Eng.) 

408.  Where  household  furniture,  linen 
and  plate  belonging  to  B.  were  assigned  to 
the  plaintiff  by  deed,  in  contemplation  of 
marriage,  in  trust  during  the  joint  lives  of 
B.  and  his  intended  wife  for  her  sole  and 
separate  use  independently  of  B.  The  mar- 
riage took  place  and  B.  subsequently  became 
bankrupt.  The  property  was  then  in  the 
house  in  which  he  resided  with  his  wife ;  it 
was  held  that  it  was  not  at  the  time  of  his 
bankruptcy  in  the  order  and  disposition  of 
B.  with  the  consent  of  the  true  owner,  so  as 
to  pass  the  property  in  it  to  his  assignees ; 
and  the  fact  of  the  furniture  not  having  been 
the  wife's  before  the  marriage,  was  immate- 
rial. Simmonds  v.  EJwards,  16  M.  &  W. 
838  ;  11  Jur.  592.     (Eng.) 

409.  Where  a  carriage  was  finished  and 
paid  for  before  the  bankruptcy  of  the  maker 
but  remained  on  his  premises  at  the  request 
of  the  person  for  whom  it  was  made  on  ac- 
count of  his  going  abroad,  and  the  maker 
placed  it  in  his  front  shop  and  actually  sold 
it  to  another  person,  it  was  held  that  no  ac- 
tual delivery  of  the  carriage  at  the  house  of 
the  person  for  whom  it  was  made  was  neces- 
sary to  constitute  him  owner,  and  that  the 
carriage  at  the  time  of  his  bankruptcy  was 
not  in  the  order  or  disposition  of  the  maker, 
and  therefore  did  not  pass  to  his  assignees. 
Bartram  v.  Payne,  Z  C.&P.  175.    (Eng.) 

410.  A  chariot  was  built  to  the  plain- 
tiff's order,  and  paid  for  by  him  ;  when  fin- 
ished in  other  respects  the  plaintiff  ordered  a 
front  seat  to  be  added  ;  but  the  builder  being 
slow  in  making  the  addition,  the  plaintiff 
sent  for  the  chariot  repeatedly,  and  the 
builder  promised  to  deliver  it.  The  plaintiff 
being  afterwards  dissatisfied,  ordered  the 
chariot  to  be  sold ;  and  while  according  to 
the   custom  of  the  trade,   standing  in  the 
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builder's  warehouse  for  that  purpose,  the 
front  seat  not  having  been  added,  the  builder 
became  bankrupt  and  his  assignees  seized 
the  chariot.  It  was  held,  that  the  chariot 
did  not  pass  to  the  assignees.  Carruthers  v. 
Payne,  5  Bii^f.  270;  2  M.  <&  P.  429.  (Bug.) 
41 1.  A.  &  B.  made  an  agreement  that  B. 
was  to  purchase  of  A.,  at  a  stated  price,  all 
the  hght  gold  coin  he  could  send,  and  that 

A.  was,  from  time  to  time,  to  draw  upon  B. 
for  the  money  due  upon  such  sale ;  B.  was 
also  to  accept  from  time  to  time  other  bills 
drawn  by  A.  for  his  own  convenience,  for 
which  A.  was  to  remit  value.  After  they 
had  acted  under  this  contract  for  some  time 

B.  became  bankrupt,  being  at  the  time  un- 
der acceptances  to  a  large  amount.  A.,  not 
knowing  of  the  bankruptcy,  sent  a  parcel  of 
light  gold  and  bills  to  enable  B.  to  discharge 
the  acceptances,  which  parcel  was  taken  by 
B.'s  assignees.  It  was  held,  that  A.,  who 
had"  since  paid  B.'s  acceptances,  might 
recover  back  the  gold  and  bills  sent  after  the 
bankruptcy,  because  they  were  sent  for  the 
particular  purpose  of  paying  the  acceptances, 
and  that,  as  that  purpose  was  not  answered, 
the  property  in  the  gold  and  bills  remained 
in  A.  Tooke  v.  HoUingworth,  5  T.  B.  215; 
2H.C&  Bl.  501.    (Eng.) 

413.  Where  a  trader,  having  been  arrest- 
ed, borrowed  money  for  the  purpose  of  jset- 
tling  with  his  creditors,  but  not  being  able 
to  do  so  returned  a  part  of  it,  and  then  be- 
came bankrupt,  it  was  held,  that  as  the 
money  was  advanced  for  a  special  purpose, 
it  did  not  pass  to  the  assignees.  Toovey  v. 
Milne,  2  B.  (&  A.  683 ;  S.  P.  Edwards  «. 
Glyn,  2  M.  (£:E.29;  28  L.  J.,  Q.  B.  350. 
(Eng.) 

413.  Where  books  are  left  by  the 
owner  with  a  bookseller,  as  part  of  his  gen- 
eral stock,  and  sold  by  him  on  commission, 
do  not  on  his  bankruptcy,  pass  to  his  assig- 
nees, as  being  in  his  possession,  order  or 
disposition,  as  reputed  owner,  Within  c.  Geo. 
4,  c.  16,  s.  72.  Whitefield  «.  Brand,  16  M. 
&  W.  282;  16  L.  J.,  Exeh.'  103.    (Eng.) 

414.  A  spirit  merchant  sold  to  a  wine 
merchant  several  casks  of  brandy,  some  of 
which,  at  the  time  of  the  sale,  were  in  the 
vendor's  own  vaults  and  others  in  the  vaults 
of  a  warehouse-keeper.  It  was  agreed  be- 
tween the  parties.that  the  brandies  should  re- 
main where  they  were  until  the  vendee  could 
conveniently  remove    them.     Immediately 


after  the  sale  the  vendee  marked  the  casks 
with  his  initials.  It  was  well  known 
among  persons  engaged  in  the  wine  trade  at 
the  place  where  the  parties  resided,  that 
this  sale  had  taken  place,  but  no  notice  had 
been  given  to  the  waiehouse-keeper.  The 
vendor  became  bankrupt  while  the  brandies 
still  remained  where  they  were  at  the  time 
of  the  purchase.  It  was  held,  that  all  the 
brandies  passed  to  the  assignees  of  the  ven- 
dor, as  being  in  his  possession,  order  and  dis- 
position, by  the  consent  and  permission  of 
the  true  owner.  Knowles  v.  Hasfall,  5  B. 
<&  A.  134.     (Eng.) 

415.  Where  wine,  which  had  been  sold 
by  the  bankrupt,  remained  in  his  cellar  set 
apart  in  a  particular  bin  and  marked  with 
the  purchaser's  seal  and  entered  in  the  bank- 
rupt's books  as  belonging  to  the  purchaser, 
it  was  held,  that  it  did  not  pass  to  the  as- 
signees of  the  bankrupt  as  being  in  his  order 
and  disposition.  Ex  parte  Marrable,  I 
GlyndtJ.402.    (Eng.) 

416.  Where  A.  had  been  accustomed  to 
draw  bills  of  exchange  on  consignments 
made  by  him  to  his  agents  in  a  foreign 
country  to  be  paid  out  of  the  proceeds  of 
such  consignments,  and  0.  was  in  the  habit 
of  indorsing  such  bills,  so  that  A.  could  ne- 
gotiate them.  After  some  of  the  bills  so  in- 
dorsed had  been  dishonored,  0.  requested 
A.  to  direct  his  agent,  in  case  he  did  not 
pay  the  drafts,  to  immediately  hand  over  to 
O.'s  agent  enough  of  A.'s  goods  to  cover  the 
amount  of  the  drafts  unpaid.  A.  agreed  to 
do  so  but  became  bankrupt  before  the  order 
to  transfer  the  goods  reached  his  agent,  it 
was  held,  that  the  bargain  between  A.  and 
C.  did  not  operate  as  a  legal  or  equitable  as- 
signment of  the  goods,  but  that  they  remained 
the  property  of  A.  at  the  time  of  his  bank- 
ruptcy and  passed  to  his  assignees.  Car- 
valho  V.  Burn,  4  B.  &.  Ad.  382  ilN.&M. 
700 ;  S.  C.  (in  error')  ^^  N.  &  M.  889 ;  1 
A.  dl!  E.  883;  see  s.  c.  in  chancery,  4 
Mylne  &  C.  690  ;  3  Jtm:  1141.     (Eng.) 

417.  Where  there  was  a  custom  that 
purchasers  of  hops  should  leave  them  for 
the  purpose  of  re-sale  in  the  warehouse  of 
the  hop-merchant,  but  such  custom  was  not 
clear,  distinct  and  precise  enough  to  enable 
others  to  know  that  the  hops  so  left  were 
not  the  property  of  the  hop  merchant,  it 
was  held,  that  on  the  bankruptcy  of  the 
hop-merchant  the  hops  would  pass  to  his  as- 
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signees,  as  being  in  his  possesion,  order  and 
disposition.  Thackwaite  ».  Cock,  3  Taunt. 
487 ;  2  Bose,  105  ;  White  v.  Wilkes,  -5 
Taunt.  176;  1  Marsh,  2.     (Eng.) 

418.  Where  a  trader  becomes  bankrupt 
before  delivery  to  him  of  goods  sent  to  him 
on  a  contract  of  sale  and  return  and  his  as- 
signees receive  and  detain  the  same,  it  was 
held,  in  an  action  of  trover  by  the  vender 
against  the  assignees,  that  there  was  no  ac- 
ceptance to  support  a  bargain  and  sale,  and 
that  the  property  in  the  goods  did  not  pass 
to  the  assignees.  Sadler  v.  Whitmore,  5 
Jv/r.  315.     (Eng.) 

419.  Where  goods  are  sent  on  sale  or  re- 
turned with  a  letter  enclosing  an  invoice  to 
the  purchaser  requesting  the  return  of  such 
of  them  as  were  not  approved,  in  as  short  a 
time  as  possible,  and  the  purchaser  on  the 
day  following  the  evening  on  which  the 
goods  arrived,  committed  an  act  of  bank- 
ruptcy, it  was  held,  that  the  goods  did  not 
pass  to  the  assignees  of  the  purchaser  under 
the  21  Jac.  1,  c.  19,  s.  11,  as  the  bankrupt 
should  have  been  allowed  a  reasonable  time 
to  have  selected  such  goods  as  he  was  dis- 
posed to  retain.  Gibson  v.  Bray,  1  Moore, 
519 ;  8  Taunt.  76 ;  Holt,  556.     (Eng.) 

420.  Where  a  solicitor-  made  a  valid 
agreement  with  A.,  by  which  A.  paid  the 
bill  of  costs  already  incurred  in  a  suit  in 
chancery,  and  the  solicitor  agreed  to  refund 
the  amount  in  the  event  of  A.'s  obtaining  a 
decree  of  costs,  and  A.  shortly  afterwards  be- 
came bankrupt,  obtained  his  certificate  and 
died.  The  suit  proceeded  and  a  decree  made, 
by  which  costs  were  awarded  to  A.,  it  was 
held,  that  the  contingent  right  to  have  the 
amount  advanced  by  him  as  costs  repaid 
under  the  agreement  was  an  interest  in  A., 
which  on  his  bankruptcy  passed  to  his  assig- 
nees ;  and,  consequently,  that  they  were  en- 
titled to  recover  the  sum  so  paid  by  A.,  as 
money  received  to  their  use.  By  the  decree, 
the  solicitor,  in  addition  to  the  sum  paid  to 
him  by  A.,  received  a  further  sum  for  costs 
due  a  former  solicitor  in  the  suit.  Held, 
that  the  assignees  were  not  entitled  to  re- 
ceive this  sum,  although  it  appeared  that  no 
claim  had  been  made  thereto  by  such  former 
solicitor.  Morgan  v.  Taylor,  5  C.  B.,  N.  S. 
653 ;  5  Jur.,  N.  S.  791 ;  28  L.  J.,  C.  P. 
178  iTW.B.  285.     (Eng.) 

42 1 .  Where  a  plant  and  stock  had  been 
purchased  by  a  trader  under  an  agreement  to 


pay  the  purchase  money  by  instalments  aaA 
no  assignment  thereof  to  be  executed  until 
all  the  instalments  had  been  paid,  but  with 
the  right  in  the  vendor  to  re-enter  and  expel 
the  purchaser  iikcase  of  default  in  the  pay- 
ment of  any  of  the  instalments  for  fourteen 
days  after  notice  in  writing.  And  default 
having  been  made  in  the  payment  of  the  in- 
stalments, and  the  purchaser  having  become 
bankrupt,  and  the  vendor  having  neglected 
to  avail  himself  of  his  right  of  re-entry,  it 
was  held,  that  the  assignees  of  the  bankrupt 
piu-chaser  were  entitled  to  recover  the  whole 
value  of  the  goods,  in  an  action  against  the 
wrongdoer.  Turner  v.  Hardcastle,  11  C.  B., 
N.  S.  683;  31  L.  J.,  C.  P.  193.  (Eng.) 

422.  Where  money  is  received  by  an 
overseer  of  the  poor,  and  kept  apart  by 
itself,  and  he  becomes  a  bankrupt,  it  does 
not  pass  to  and  vest  in  his  assignees.  Bex. 
V.  Eggington,  1  T.  B.  369.    (Eng.) 

423.  Where  money  was  paid  into  a  bank 
through  the  clerk  thereof,  on  the  same  eve- 
ning that  one  of  the  partners  of  the  bank 
made  a  declaration  of  insolvency  in  the  ab- 
sence of,  and  without  the  knowledge  of  his 
partner,  who,  however,  concurred  ia  allow- 
ing the  bank  to  remain  closed,  and  both  the 
partners  were  afterwards  adjudged  bank- 
rupts, it  was  held,  that  the  money  so  de- 
posited passed  to  the  assignees.  Ex  parte 
Glutton,  1  Fonl.,  N.  B.  167.    (Eng.) 

424.  Trustees  were  directed  to  raise  out 
of  real  estate  by  sale,  mortgage  or  other- 
wise, 2,000Z.  for  proportions  to  be  paid  to 
younger  children.  Before  the  portions  were 
raised  or  payable,  one  of  the  younger  chil- 
dren created  an  incumbrance  on  his  share, 
of  which  no  notice  was  given  to  the  trustees 
till  after  his  bankruptcy.  Held,  that  the 
interest  of  the  bankrupt  was  not  of  the  na- 
ture of  realty  so  as  to  exempt  it  from  the 
doctrine  of  notice,  and  that  the  share  passed 
to  the  assignees  in  bankruptcy,  as  in  the 
order  and  disposition  of  the  bankrupt.  In 
re  Hughes,  2  H.  <&  M.  S9  ;  33  L.  J..  Ghana. 
725 ;  12  W.  B.  1025 ;  10  L.  T.,  N.  S.  813. 
(Eng.) 

425.  A  British  creditor  of  the  bankrupt, 
who  holds  possession  of  the  goods  of  the 
bankrupt,  situate  in  a  foreign  state  by  virtue 
of  the  laws  of  such  state,  is  answerable  for 
them  to  the  assignees  in  bankruptcy.  In  re 
Robinson,  11  Jr.  Chanc.  Bep.  385.     (Eng.) 

426.  D.,  a  resident  of  England,  became 
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indebted  to  a  partnership,  two  of  the  part- 
ners of  which  resided  in  England  and  the 
third  in  a  foreign  country,  who,  after  D,  had 
become  insolvent,  and  knowing  that  D.  had 
stopped  payment,  and  after  a  commission  of 
bankruptcy  had  in  fact  issued  against  him, 
attached  a  debt  due  D.  in  the  foreign  country, 
by  legal  process  in  the  names  of  all  the  part- 
ners, and  obtained  payment  of  it  under  the 
order  and  judgment  of  a  court  of  justice  in 
that  country;  the  assignees  of  D.  have  a 
right  to  recover  the  money  so  received  by 
such  partner  in  an  action  against  all  the 
partners  for  money  received  to  the  use  of 
the  assignees.  Phillips  v.  Hunter,  2  S.  Bl. 
402.     (Eng.) 

427.  When  attached  goods  are  sold  by 
consent  of  parties  pursuant  to  the  Rev.  Sts. 
c.  90,  §  57,  and  the  attaching  creditor  does 
not  recover  judgment  until  after  the  first 
publication  that  a  warrant  has  issued  under 
St.  1838,  c.  163,  against  the  estate  of  the 
owner  of  such  goods,  the  right  to  the  pro- 
ceeds of  the  goods  passes  to  the  assignees  by 
the  assignment  of  such  estate.  Wheelock 
V.  Hastings,  4  Met.  {Mass.)  504. 

428.  R.  contracted  to  supply  meat  to  a 
lunatic  asylum,  but  being  unable  to  carry 
out  the  contract  assigned  it  to  H.,  who  de- 
livered his  own  meat,  but  in  R.'s  name,  the 
governing  body  of  the  asylum  having  no  no- 
tice of  the  assignment,  and  not  being  aware 
that  the  contract  was  not  being  performed 
byR.  The  contract  having  been  put  an  end 
to  by  notice  from  the  committee  of  visitors 
of  the  asylum,  and  R.  having  become  bank- 
rupt, the  assignee  in  bankruptcy  claimed 
the  sum  then  due  for  meat  supplied  as  be- 
ing goods  and  chattels  in  the  possession,  or- 
der or  disposition  of  R.  at  the  time  of  the 
bankruptcy,  as  the  reputed  owner,  with  the 
consent  and  permission  of  H.,  the  true 
owner.  Held,  that  the  debt  was  within  the 
order  and  disposition  clause  and  passed  to 
the  assignee ;  but  that  the  latter  could  not 
avail  himself  of  his  right  thereto  without  an 
order  from  the  court  of  bankruptcy  to  sell ; 
a  permission  to  sue  for  the  debt  not  being 
sufficient  for  that  purpose.  Willbs,  J.,  dis- 
senting. Seld,  that  the  meat  never  having 
been  in  R.'s  possession,  the  debt,  which  re- 
sulted from  the  supply  to  the  asylum 
(though  apparently  by  R.)  was  not  a  debt 
in  his  possession,  order  or  disposition  at  the 
time  of  his  bankruptcy,  with  the  consent  of 


the  true  owner.  Cook  v.  Hemming,  3  L.  B., 
C.P.  334;  37  L.  J.,  C.  P.  179;  16  W.  B. 
903;  18  L.  T.,  N.  S.  64.    (Eug.) 

429.  On  a  suit  instituted  by  the  assig-, 
nees  of  a  bankrupt  mortgagor  for  payment 
of  the  surplus  of  the  proceeds  of  the  mort- 
gaged property,  which  had  been  sold  by  the 
transferees  of  the  mortgage.  Held,  that  the  , 
transferees  were  entitled  to  tack  a  debt  in- 
sufficiently secured  by  a  previous  mortgage 
of  other  property  made  to  them  directly,  al- 
though they  took  the  transfer  after  and  with 
notice  of  the  adjudication  of  bankruptcy. 
Selby  V.  Pomfret,  3  De  G.,  F.  &  J.  595. 
(Eng.) 

430.  L.  was  notoriously  in  the  habit  of 
receiving  implements  from  makers  and  hav- 
ing them  on  his  premises  and  disposing  of 
them  on  commission  for  account  of  the 
makers.  The  plaintiff,  an  agricultural  im- 
plement maker,  sold  a  portable  steam  engine 
to  L.,  who  paid  part  of  the  purchase  money 
and  secured  the  balance  bya  mortgage  to 
the  plaintiff  on  the  steam  engine.  This 
mortgage  contained  the  usual  proviso  ren- 
dering it  void  on  payment,  and  power  of  en- 
tering, seizing  and  selling  the  engine  by  the 
plaintiff  on  default  of  payment  on  the  part 
of  L.,  after  a  written  demand.  This  mortgage 
was  registered  under  17  and  18  Vict.,  c.  36. 
L.  took  possession  of  the  engine,  and  was  in 
the  habit  of  letting  it  out  on  hire  in  the  way 
of  his  trade,  and  the  engine  was  in  the  pos- 
session of  a  farmer,  to  whom  it  had  been  so 
let,  at  the  time  L.  .became  bankrupt,  up  to 
which  time  no  written  demand  for  payment 
had  been  made  on  him  by  the  plaintiff.  In 
an  action  brought  against  L.'s  assignees  by 
the  plaintiff,  it  was  held,  that  the  engine  was 
in  the  possession,  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy,  with 
the  consent  of  the  plaintiff,  and  that,  there- 
fore, he  had  no  right  to  the  engine  as  against 
the  assignees  in  bankruptcy.  Hornsby  v. 
Miller,  1  El.  &  Bl.  192 ;  5  Jur.,  JV.  S.  938 ; 
28  L.  J.,  Q.  B.  99.     (Eng.) 

431.  In  February,  1865,  A.  and  B.,  the 
lesees  of  a  cloth  mill,  mortgaged  the  mills, 
with  all  the  looms  and  other  machinery,  to 
0.  &  D.,  to  whom  they  were  largely  indebt- 
ed. In  June  A.  &  B.,  who  remained  in  po- 
session  of  the  premises  became  bankrupt. 
Held,  that  the  looms  having  been  affixed  to 
the  freehold,  for  the  convenience  of  the  ocr 
cupiers  during  the  term,  passed  as  fixtures 
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to  C.  &  D.,  as  against  the  assignees  in  bank- 
ruptcy. Boydt).  Shorrock,  17  L.  T.,  N.  8. 
197;  5  L.  B.,  Eq.  72;  36  L.  J.,  Cham. 
144;  16  W.B.  102.     (Eng.) 

432.  An  equitable  mortgagee  of  prcmi- 
ises  and  fittings  is  entitled  to  the  same  as 
against  the  assignees  in  bankruptcy.  12  & 
13  Vict.  c.  106,  s.  12,  conferred  no  title  to 
such  fittings  on  the  assignee.  Tebb  v. 
Hodge,  28  L.  J.,  C-  P.  217 ;  21  L.  T.,  N. 
S.  499;  affirmed  39  £.  J.,  C.  P.  56. 
(Eng.) 

433.  An  iron  manufacturer  made  an 
equitable  mortgage  of  his  rolling  mills,  and 
shortly  afterwards  became  bankrupt.  It 
was  held,  that  as  between  the  mortgagee  and 
assignee,  all  that  were  properly  fixtures 
passed  to  the  mortgagee,  and  the  chattels 
that  were  not  fixtures,  belonged  to  the  as- 
signee. Ex  parte  Astbury,  ex  parte 
Lloyd's  Banking  Company,  4  L.  M.,  Ch. 
630;  38  L.  J.,  Bank.  9;  20  £.  T.,  N.  S. 
997.      (Eng.) 

434.  A  bond  executed  to  secure  payment 
of  bills  of  exchange,  was  mortgaged,  togeth- 
er with  the  bills,  which  were  indorsed.  Af- 
terwards the  mortgagor  deposited  the  bonds 
and  bills  by  way  of  sub-mortgage,  and  be- 
came bankrupt.  No  notice  of  the  sub- 
mortgage was  given  to  the  obligor.  It  was 
held,  that  the  sub-mortgage  was  good 
against  the  assignees.  Ex  pzrte  Barnett,  1 
Be  Gex,  194.    (Eng.) 

435.  Where  ship  builders  assign  a  ves- 
sel, in  the  process  of  construction,  to  A.  to 
secure  an  advance  made  by  him,  under  an 
agreement  so  to  do,  and  by  which  agreement 
the  advance  was  to  be  a  charge  on  the  ves- 
sel ;  and  the  ship  builders  became  bankrupt 
while  they  were  building  the  vessel,  it  was 
held,  that  the  vessel  was  not  in  the  order  and 
disposition  of  the  bankrupts,  and  that  A.'s 
lien  for  the  money's  advanced,  was  not  de- 
stroyed by  the  bankruptcy.  Swainston  v 
Clay,  4  ffif.  187.     (Eng.) 

436.  W.  having  mortgaged  a  policy  on 
his  life,  afterwards  became  bankrupt,  and 
died  four  years  after  the  bankruptcy.  The 
mortgagee  thereupon  gave  notice  to  the  in- 
surance office  and  claimed  the  proceeds  of 
the  policy.  No  previous  notice  had  been 
given  of  the  mortgage  or  of  the  bankruptcy. 
Held,  that  notice  after  the  bankruptcy  was 
insufficient,  and  that  the  policy  remained  in 
the  order  and   disposition  of  the  bankrupt. 


and  no  act  of  An  assignee  for  value  after 
bankruptcy  can  give  validity  to  his  assign-, 
ment  as  against  assignees  in  bankruptcy. 
In  re  Webb,  36  L.J.,  Chanc.  341 ;  2  L.  B., 
Eq.,  456 ;  15  W.  B.  529 ;  16  L.  T.,  N.  8. 
89.     (Eng.) 

437.  On  the  9th  of  December,  1865,  in 
consideration  of  the  defendant  having  agreed 
to  lend  S.  money  to  pay  an  acceptance  fall- 
ing due  on  the  12th  of  the  same  month,  J. 
agi'eed  to  give  him  a  mortgage  of  all  his  goods 
and  chattels,  as  security  for  the  sum  so  lent, 
and  also  for  any  further  money  the  defend- 
ant might  lend  him.  On  the  6th  of  Janua- 
ry, 1866,  the  defendant  (having  previously 
taken  up  the  acceptance)  made  a  further  ad- 
vance to  J.,  who,  on  the  27th  of  January, 
1866;  executed  a  bill  of  sale  in  pursuance 
of  the  agreement,  assigning  all  his  personal 
estate  to  the  defendant  as  security  for  the 
debt  then  due  him.  On  the  31st  of  Decem- 
ber, 1866,  J.  was  adjudicated  bankrupt. 
Held,  that  the  bill  of  sale  (coupled  with  the 
agreement)  gave  the  defendant  a  good  title 
to  the  property  comprised  in  'it  as  against 
the  assignee  in  bankruptcy.  Mercer  v.  Peter- 
son, 36  L.  J.,  Exeh.  218 ;  2  L.  B.,  Exch. 
304;  15  W.  B.  1174  ;  16  L.  T.,  N.  8.  792; 
affirmed  on  appeal,  37  L.  J.,  Exch.  54;  3 
L.  B.,  Exeh.  104 ;  16  W.  B.  486 ;  18  L.  T., 
N.  8.  30.     (Eng.) 

438.  A  trader  mortgaged  his  goods  with 
the  right  to  hold  and  make  use  of  them  un- 
til default  in  the  payment  of  the  money 
secured,  after  a  demand  in  writing,  and  he 
was  allowed  to  remain  in  possession  of  the 
goods  by  the  mortgagee  up  to  the  time  of 
his  bankruptcy.  Held,  that  the  goods  were, 
at  the  time  of  the  bankruptcy  of  the  trader, 
in  his  possession,  order  and  disposition  with 
the  consent  of  the  true  owner,  and  therefore 
passed  to  his  assignees.  Freshney  v.  Oar- 
rick,  IH.&N.  653;  26  L.  J.,  Exch.  129. 
(Eng.) 

439.  On  the  22d  of  October,  1862,  by 
deed  between  S.  and  the  defendant,  S.,  in 
consideration  of  50i.  advanced  by  the  de- 
fendant, assigned  all  his  household  furniture 
and  effects,  with  a  proviso  for  making  the 
deed  void  if  S.  should  on  demand  in  writing 
given  to  him  or  left  at  his  last  place  of  resi- 
dence, pay  the  hOl.  with  interest,  and  in  de-. 
fault  of  payment  contrary  to  the  proviso, 
then,  or  at  any  time  thereafter,  the  defendant 
was  empowered  to  take  possession  of  and 
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sell  the  goods,  and  until  default  S.  was  to 
retain  possession  of  them.  On  the  12th 
February,  S.  was  taken  in  execution  and 
committed  to  the  county  gaol.  On  the  16th, 
the  defendant,  knowing  S.  to.be  in  gaol,  took 
possession  of  the  goods  and  sold  them  on 
the  13th  of  March.  On  the  18th  of  Februa- 
ry, S.,  having  made  the  afBdavit  required  by 
24  and  25  Vict.,  c.  134,  s.  98,  patitioned  in 
forma  pauperis,  and  on  the  23d  was  brought 
up  to  the  county  court  and  adjudged  a 
bankrupt  under  s.  99.  Held,  that  by  24 
and  25  Vict.,  c.  134,  s.  103,  the  adjudica- 
tion related  back  to  the  date  of  commitment 
of  S.  to  prison,  and  therefore  the  goods, 
which  were  then  in  his  order  and  disposition 
by  the  consent  of  the  defendant,  passed  to 
the  official  assignee,  and  the  transaction  was 
not  protected  by  12  and  13  Vict.,  c.  106,  s. 
133.  Bramwell  v.  Eglington,  7  B.  <&  S.  537; 
1  L.  B;  Q.  B.  494;  35  L.  J.,  Q.  B.  163. 
(Eng.) 

440.  A  shareholder  in  a  company  made 
an  assignment  of  certain  paid  up  shares  by 
way  of  mortgage.  The  assignees  gave  no 
notice  to  the  company.  The  assignor  had 
also  unpaid  shares  in  the  same  company, 
and  in  the  course  of  discussions  at  the  board 
of  directors  respecting  the  unpaid  shares  the 
assignor  verbally  informed  the  directors  of 
the  assignment  of  his  paid  up  shares,  but 
no  entry  was  made  on  the  minutes  of  this 
notice.  The  assignor  afterwards  became 
bankrupt.  Held,  that  inasmuch  as  the 
directors  received  the  information  in  the 
course  of  the  transaction  of  the  business  of 
the  company,  the  notice  was  sufficient  to 
make  the  assignment  complete  in  equity; 
and  that  the  shares  did  not  remain  in  the 
order  and  disposition  of  the  bankrupt.  Ex 
parte  Agra  Bank,  in  re  Worcester,  37  L. 
J.,  Bank.  23;  3  i.  B.,  Ch.  555;  16  W.  B. 
879;18i.  r.,iV.  S.  866.    (Eng.) 

441 .  A.  mortgaged  in  fee  to  B.  a  piece  of 
ground,  and  remained  in  possession  thereof, 
and  erected  thereon  buildings,  in  which  he 
put  a  steam  engine,  hay  cutter,  corn  crusher, 
malt  mill  and  mill  stones,  all  of  which  except 
the  mill  stones  were  fastened  to  the  free- 
hold, but  in  such  a  way  that  they  could  be 
removed  at  any  time  without  inj  ury  to  them- 
selves or  the  buildings.  A.  then  became 
bankrupt.  Held,  that  the  relation  between 
A.  and  B.  was  not  that  of  tenant  and  land- 
lord, but  that  though  the  articles  were  put 


up  for  the  purposes  of  A.'s  trade,  yet  as 
they  were  put  up  with  the  object  of  perma- 
nently benefiting  the  inheritance,  and  there 
was  no  evidence  of  any  intention  as  between 
A.  and  B.,  that  such  articles  should  not 
become  part  of  the  mortgaged  estate,  they 
were  therefore  fixtures  and  so  did  not  pass 
to,  and  vest  in  the  assignees  of  A.  in  bank- 
ruptcy. Walrasley  v.  Milne,  6  Jur.,  AT.  S. 
125;  29  L.  J.,  G.  P.  97;  7  G  B.,  N.  8. 
115.     (Eng.) 

442.  A  tenant  covenanted  with  his  land- 
lord to  keep  machinery  to  a  certain  value  on 
demised  premises  as  security  for  rent.  The 
tenant  became  bankrupt,  there  being  no  rent 
due  at  the  time.  The  assignees  immediately 
entered  for  the  purpose  of  removing  the 
machinery,  before  the  next  instalment  of 
rent  became  due,  the  landlord  resisted,  on 
the  ground,  that  the  covenant  gave  him 
a  lien  on  the  machinery.  Held,  that  the 
assignees  were  entitled  to  remove  the 
machinery,  as  the  provision  of  reputed  own- 
ership applied.  Shuttleworth  v.  Herna- 
man,  1  BeG.  &  J.  322;  ZJm.,  N.  8.  1,313 ; 
26  L.  J.,  Bank.  61.     (Eng.) 

443.  A  leasehold  factory  was  mortgaged 
to  A.,  and  afterwards  the  machinery  in  it 
separately  to  B.,  by  the  lessees  who  were 
traders,  and  were  allowed  to  retain  posses- 
sion of  the  premises  and  machinery  up  to 
the  time  they  became  bankrupt.  Held,  that 
the  movable  machinery  being  in  the  order 
and  disposition  of  the  bankrupts,  passed  to 
and  vested  in  the  assignees,  but  that  the 
machinery  fixed  to  the  freehold  did  not, 
though  mortgaged  separately.  Whitmore 
v.  Empson,  23  Beav.  313 ;  3  Jur.,  N.  8. 
230;  26  L.  J.,  Chanc.  364.     (Eng.) 

444.  Where  traders,  owners  in  fee  of  a 
copper  rolling  mill,  mortgaged  the  property 
to  the  plaintiff  by  the  description  "  all  that 
land,  mills  and  factories,  and-  also  all  the 
steam  engines,  boilers,  mill  gear,  millwright 
work  and  machinery  then  or  thereafter  to 
be  fixed  on  said  land,"  with  a  covenant, 
not  to  remove  any  part  without  the  per- 
mission of  the  mortgagee .  The  traders  after- 
wards became  bankrupt.  Held,  that  by 
the  placing  of  the  machinery  and  chattels  in 
connection  with  the  land  while  seized  there- 
of in  fee,  the  traders  united  the  property  in 
the  chattels  with  the  property  in  the  land,- 
and  a  mortgage  of  the  land  alone  would  pass 
all  chattels  so  connected  with  it ;  that  mort- 
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gage  did  not  cover  such  chattels  as  were  on 
the  premises  resting  by  their  OTrn  weight 
merely ;  that  where  one  class  of  machinery, 
consisting  of  a  portion  Ycry  massive,  yet 
movable  on,  or  entirely  removable  from,  a 
cast  iron  bed  firmly  let  into  the  ground,  and 
to  which  bed  the  movable  portion  was  at- 
tached by  clamps  or  screws,  being  on  the 
premises  at  the  time  of  the  making  of  the 
mortgage,  was  actually  removed  by  the  as- 
signees in  bankruptcy  before  the  commence- 
ment of  the  action,  it  was  held,  that  the 
whole  machine,  the  movable  part  as  well  as 
the  bed  was  a  fixture,  and  therefore  did  not 
belong  to  the  assignees  as  against  the  plain- 
tiff. Mather  v.  Eraser,  2  Kay  &  J.,  536  ;  2 
Jur.,  U.  S.  900;  25  L.  J.,  Chanc.  361. 
(Eng.) 

445.  Where  A.  took  a  lease  of  a  house 
and  premises  for  a  certain  number  of  years, 
and  took  the  tenant's  fixtures  in  the  house 
at  a  valuation  from  the  landlord,  and  after- 
wards mortgaged  the  tei-m  including  the  fix 
tures  to  B.  and  then  became  bankrupt,  it 
was  held,  that  the  fixtures  were  not  goods 
and  chattels  within  the  order  and  disposition 
of  the  bankrupt,  and  did  not  pass  to  and  vest 
in  the  assignee.  Boydell  v.  M'Michael,  1  C, 
M.  &  B.,  177  ;  3  Tyr.  974.     (Eng.) 

446.  A.  made  an  equitable  mortgage  to 
B.  of  a  term  of  years,  including  fixtures, 
which  belonged  to  A.,  who,  after  the  term 
expired  occupied  the  premises  for  some  time 
as  tenant  from  year  to  year,  and  then  ob- 
tained a  renewal  of  the  lease.  B.  at  the  time 
surrendering  the  old  lease  and  receiving  the 
counterpart  of  the  new  lease  executed  by  A. 
upon  an  undertaking  that  the  new  lease 
should  be  deposited  with  him  upon  its  de- 
livery by  the  lessor.  Before  the  new  lease 
was  delivered  A.  became  bankrupt  and  there- 
upon the  lessor  declared  the  lease  to  be  for- 
feited. A.  was  in  the  possession  of  the  fix- 
tures, which  were  sold  by  his  assignees. 
Held,  that  the  fixtures  were  not  within  the 
order  and  disposition  of  A.,  and  therefore 
did  not  pass  to  his  assignees.  Ex  parte 
Thompson  v.  f  earnside,  8  Jur.  633 ;  13  L. 
J.,  Chanc.  354.     (Eng.) 

447.  A  lessee  of  a  public  house,  the  fix- 
tures of  which,  as  between  the  lessor  and 
lessee,  were  removable  by  the  latter,  made 
an  equitable  mortgage  of  the  house,  which 
carried  with  it  the  fixtures,  and  remained  in 
possession  of  the  house  and  fixtures  until  be 


became  bankrupt.  Held,  that  the  fixtures 
were  the  property  of  the  mortgagees  and  did 
not  pass  to  and  vest  in  the  assignees  of  the 
lessee,  as  being  in  his  order  and  disposition. 
Ex  parte  Barclay,  bDe  G.,  Mae.  &  G.  493; 
1  Jur.,  N.  S.  1145 ;  25  L.  J.,  Bank.  1. 
(Eng.) 

448.  Where  goods  are  purchased  and 
paid  for  by*  firm  of  four,  on  the  joint  ac- 
count of  themselves  and  two  other  firms,  and 
one  member  of  the  firm  of  four  dies,  and  the 
goods  are  in  the  possession  of  one  of  the  two 
firms ;  upon  the  bankruptcy  of  the  survivors 
the  goods  do  not  pass  by  reputed  ownership 
to  the  assignees  of  the  survivors.  Ex  parte 
Taylor,  1  Mont.  240.    (Eng.) 

449.  The  assignees  must  first  satisfy  all 
that  is  due  from  the  bankrupt  partner  to  the 
partnership  before  they  can  obtain  any  share 
of  the  partnership  effects.  Holdemess  v. 
Shackles,  S  B.  (&  G.  612 ;  &  M.  d;  B.  25. 
(Eng.) 

450.  The  goods  of  a  partnership,  in 
which  one  of  the  partners  is  a  dormant  part- 
ner, and  the  sole  ostensible  partner  becomes 
bankrupt,  do  not  pass  to  his  assignees  as  be- 
ing in  his  possession,  order  or  disposition  by 
the  consent  of  the  true  owner.  Thus  where 
a  brother  and  sister  took  to  the  business  of 
their  father,  a  farmer  and  cow  keeper,  and 
bought  the  stock.  They  then  agreed  to 
carry  on  business  in  partnership,  but  in  the 
brother's  name  alone,  the  partnership  of  tlje 
sister  being  kept  secret.  She  however  lived 
on  the  farm,  and  helped  her  brother  in  carry- 
ing on  the  business.  The  partnership  had 
lasted  three  years  when  he  became  bankrupt. 
Held,  that  the  sister's  interest  in  the  part- 
nership property  was  not  in  his  order  and 
disposition.  In  re  Reynolds  v.  Bowley,  8 
B.  &  S.  406;  36  L.  J.,  Q.  B.  247;  2  L.  B., 
Exch.  474;  15  W.  B.  814;  16  L.  T.,  N.  S. 
532 ;  overruling  ex  parte  Enderby,  2.  B.  <& 
O.  389.    (Eng.) 

45 1 .  Where  it  is  provided  in  a  deed  of 
partnership,  that  in  the  event  of  the  bank- 
ruptcy or  insolvency  of  a  partner  his  share 
in  a  mining  lease,  which  was  part  of  the 
partnership  property,  shall  belong  to  his  co- 
partner, such  provision  is  void,  as  being  in 
fraud  of  the  bankrupt  laws.  Whitmore  v. 
Mason,  2  Johns.  &  H.  203;  8  Jur.,  N.  S. 
278 ;  31  L.  J.,  Chanc.  433 ;  10  W.  B.  168 ; 
5i.  r.,  iV.  S.631.     (Eng.) 

452.  The  share  of  a  secret  partner  in  the 
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joint  stock  in  trade,  being  in  the  possession 
of  an  apparent  partner  and  the  sole  ostensi- 
ble trader,  was  not  liable  on  the  bankruptcy 
of  the  latter,  as  being  within  21  Jac.  1,  c. 
19  ;  the  bankrupt  having  such  an  interest 
and  qualified  property  in  the  secret  partner's 
share  as  to  destroy  the  essential  requisites 
of  a  true  and  independent  ownership  on  the 
one  hand,  and  of  a  fraudulent  and  reputed 
ownership  on  the  other.  Coldwell  v.  Greg- 
ory, 1  Price,  119 ;  2  Bose,  149.     (Eng.) 

453.  Where  B.,  one  of  the  partners  of  a 
trading  firm,  carried  on  the  whole  business 
in  his  own  name,  and  A.,  a  dormant  partner, 
on  the  dissolution  of  the  partnership  by  its 
own  limitation,  allowed  the  partnership 
stock,  effects  and  debts  to  remain  in  the  or- 
der and  disposition  of  B. ;  and  B.  after  con- 
tinuing in  trade  for  about  two  years  there- 
after on  his  own  account,  became  bankrupt, 
it  was  held,  that  A.'s  share  of  the  partner- 
ship property  and  effects,  and  of  the  debts 
due  on  partnership  account  at  the  time  of 
the  dissolution  passed  to  the  assignees  of  B. 
as  being  in  his  order  and  disposition  within 
21  Jac.  1,  c.  19,  s.  11.  In  re  Gilpin,  3  D. 
d;  B.  636 ;  s.  c.  nom.  Ex  parte  Enderby, 
2  B.  <&  C.  389 ;  S.  P.  Ex  parte  Wilson, 
Buck.  48.     (Eng.) 

454.  After  a  shareholder  in  a  railway 
company  had  become  bankrupt,  but  before 
he  had  obtained  his  certificate  calls  were 
made.  The  assignees  took  possession  of  the 
scrip  and  a  correspondence  was  carried  on 
between  the  official  assignee  and  the  trade 
assignee,  in  the  course  of  which  the  latter 
sent  the  former  a  statement  of  the  bankrupt's 
property,  including  the  value  of  the  shares 
and  an  estimate  of  the  probable  amount  forth- 
coming to  carry  on  proceedings  and  pay  divi- 
dends. The  trade  assignee  subsequently 
wrote  to  the  official  assignee  suggesting  that 
the  shares,  which  continued  in  the  posses- 
sion of  the  assignees,  should  be  sold.  Held, 
that  there  was  not  sufficient  evidence  to 
warrant  a  finding  by  a  jury  that  the  assign- 
ees had  accepted  the  shares.  South  Stafford- 
shire Railway  Company  v.  Burnside,  6 
Bailw.  Cas.  611;  5  Eicch.  129;  20  £.  J"., 
Exch.  120.     (Eng.) 

455.  A  shareholder,  at  the  time  of  his 
bankruptcy,  held  shares  in  an  incorporated 
company  standing  in  his  own  name  on  the 
books  of  the  company,  but  which  were  of  no 
value  at  the  time  and  on  which  only  251.  per 
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share  had  been  paid.  The  certificates  were 
handed  over  to  his  assignees  by  the  bank- 
rupt, but  nothing  further  was  done  in  re- 
spect thereto,  by  either  of  the  assignees,  the 
bankrupt  or  the  company,  for  over  five  years 
thereafter,  when  the  shares  having  risen  in 
the  market,  the  assignees  claimed  them  and 
demanded  to  be  registered  in  the  company's 
books  as  the  owners.  Which  however,  the 
company  refused  to  do.  Held,  that,  assum- 
ing an  acceptance  of  the  shares  was  neces- 
sary to  prove  the  assignee's  title,  and  that 
the  acceptance  ought  to  be  within  a  reason- 
able time,  still  that  the  facts  proved  were 
evidence  of  their  title,  and  that  the  question 
of  reasonable  time  was  one  for  the  jury ; 
but  that  the  judge  ought  to  direct  the  jury, 
that  the  reasonable  time  for  accepting  them 
did  not  begin  to  run  until  some  party  inter- 
ested in  the  shares  had  taken  some  steps  re- 
specting them.  Graham  v.  Van  Dieman's 
Land  Company,  11  Exch.  101 ;  S  C.  L.  B. 
887;  N.  8.  806;  24  L.  J.,  Exch.  213. 
(Eng.) 

456.  Where  the  act  of  incorporation  of 
a  company  declares  that  the  "shares  shall 
be  deemed  personal  estate,  and  shall  be 
transmissible  as  such,  it  was  held,  that 
though  the  profits  arose  out  of  the  land, 
the  shares  were  personal  property  passing 
as  such  to  the  assignees,  on  the  bankruptcy 
of  the  owner  and  holder  thereof.  Ex  parte 
Lancaster  Canal  Company,  1  Deac.  (&  Chit. 
411 ;  1  Mont.  116;  1  Mont.  &Bligh.  94;  S. 
P.  Ex  parte  Lawrence,  1  De  Gex.  269. 
(Eng.) 

457.  But  shares  in  the  Vauxhall  Bridge 
Company  are  real  estate  and  not  within  the 
22  Jac.  1,  c.  19,  s.  11.  Ex  parte  Vaux- 
hall Bridge  Company,  1  G.  i&  J.  101. 
(Eng.) 

458.  A.  purchased  shares  in  the  name 
of  the  bankrupt,  who  verbally  declared 
that  he  held  them  as  trustee  of  A.,  and  the 
certificates  of  the  shares  were  in  A.'s  pos- 
session, but  no  notice  was  given  to  the  com- 
pany of  the  trust,  nor  did  the  bankrupt 
sign  a  written  declaration  of  the  trust  until 
seven  days  before  the  fiat  was  issued  against 
him.  According  to  the  rules  of  the  com- 
pany only  principals  could  become  subscrib- 
ers. It  was  held,  that  the  shares  were  in 
the  order  and  disposition  of  the  bankrupt 
as  reputed  owner,  and  therefore  passed  to 
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his    assignees.    Ex  parte  Orde,   1    Beac. 
166.     (Eng.) 

459.  Where  it  was  stipulated  by  a  clause 
in  the  deed  of  settlement  of  a  banking  com- 
pany, that  it  should  have  a  lien  on  the  shares 
of  such  proprietors)  as  were  customers  for 
balances  due  the  bank,  and  that  no  share 
should  be  transferred  without  the  consent  of 
the  directors,  and  there  was  indorsed  on 
each  certificate  of  shares  a  memorandum  of 
such  provisions.  A  person,  being  largely 
indebted  to  the  bank  for  advances,  and  be- 
ing the  proprietor  of  thirty  shares  of  the 
company,  a  certificate  of  which  so  indorsed 
he  held  at  the  time,  became  bankrupt.  It 
was  held,  that  the  shares  did  not  pass  to  his 
assignees  under  the  clause  of  reputed  own- 
ership, so  as  to  defeat  the  lien  of  the  bank, 
which  had  been  provided  for  in  the  deed. 
Ex  parte  Plant,  4  Deac.  <&  Chit.  160. 
(Eng.) 

460.  Where  a  broker  received  money  to 
buy  exchequer  bills  for  his  principal,  and 
misapplied  it  by  purchasing  American  stock 
and  bullion,  intending  to  abscond  with  it  to 
America,  and  did  abscond,  but  was  appre- 
hended before  leaving  England,  and  there- 
upon delivered  to  his  principal  such  stock  and 
bullion,  and  the  principal  sold  the  whole  and 
received  the  proceeds,  it  was  held,  that 
the  principal  was  entitled  to  withhold  the 
proceeds  from  the  assignees  of  the  broker, 
who  became  bankrupt  on  the  day  which  he 
so  received  and  misapplied  the  money.  Tay- 
lor t).  Plummer,  Z  M.  d;  S.  562;  2  Rose, 
457.     (Eng.) 

46 1 .  Where  stock  stands  in  the  name  of, 
and  is  invested  in  three  trustees  for  the  ben- 
efit of  A.  who  signs  his  equitable  life  inter- 
est therein  to  B.  to  secure  advances,  and  B. 
subsequently  mentions  to  one  of  the  trus- 
tees, who  was  not  the  acting  trustee,  that 
he  was  secured  by  the  assignment,  it  was 
held,  that  this  was  not  sufficient  notice  to 
prevent  the  interest  of  A.,  vesting  in  his  as- 
signees in  bankruptcy,  as  property  in  his 
order  and  disposition.  Smith  v.  Smith,  2 
C.SM.2Sl;i  Tyr.  52.     (Eng.) 

462.  Stock,  although  not  entered  in  the 
name  of  a  bankrupt  as  trustee,  does  not 
pass  to  his  assignees  if  really  held  by  him 
as  trustee  for  other  persons.  Ex  parte 
Witham,  1  Mont.,  D.  &  B.  624.     (Eng  ) 

463.  A  firm  of  two  solicitors  held  a 
mortgage  for  600Z.  upon  a  share  of  an  estate 


in  Kent,  which  was  sold,  and  to  indemnify 
the  purchasers  against  certain  claims  the 
purchase  money  was  invested  in  consols  in 
the  name  of  one  of  the  solicitors  and  an 
other  party,  upon  trust  for  indemnity  and 
subject  thereto  to  secure  the  debt  due  the 
firm.  After  this  the  firm  having  money  of 
a  client  in  their  hands,  wrote  to  her  a  letter, 
offering  to  give  her  a  charge  for  the  amount 
on  a  mortgagee  for  600Z.  on  a  share  of  the  es- 
tate in  Kent.  Upon  the  bankruptcy  of  the 
firm.  Held,  that  the  letter  created  a  valid 
charge  upon  the  interest  of  the  firm  in  the 
consols ;  and  that  as  one  of  the  firm  was  a 
trustee  of  the  stock,  there  was  sufBcient  no- 
tice of  the  transaction  to  prevent  the  charge 
being  defeated,  on  the  ground  that  the 
stock  was  in  the  order  and  disposition  or 
reputed  ownership  of  the  bankrupts.  Ex 
parte  Rogers,  2  Jwr.,  N.  S.  480 ;  24  L.  J., 
Bank.  41.     (Eng.) 

464.  To  a  declaration  alleging  that  the 
plaintiff  was  induced  by  the  false  and  fraud- 
ulent representation  of  the  defendant  to 
make  large  payments  on  account  of  a  cer- 
tain manufacture,  and  by  reason  of  the  false 
and  fraudulent  representations,  the  plaintiff 
sustained  loss,  and  was  adjudicated  a  bank- 
rupt, and  suffered  personal  annoyance,  and 
was  put  to  trouble  and  inconvenience,  and 
was  injured  in  character  and  credit,  a  plea 
pleaded,  except  as  to  the  claim  in  respect  of 
the  plaintiff' being  adjucated  bankrupt,  and 
the  personal  annoyance,  trouble,  inconveni- 
ence and  injury  to  character  and  credit,  thai 
the  loss  was  a  pecuniary  loss,  and  that  the 
cause  of  action  pleaded  to,  vested  in  the 
plaintiff's  official  assignee,  is  a  good  plea,  in- 
asmuch as  the  only  damage  recoverable  is 
in  respect  of  the  pecuniary  loss.  Hodgson 
V.  Sidney,  A  H.  d!  C.  492 ;  1  L.  B.,  Exch. 
313  ;  35  L.  J.,  Exch.  182.     (Eng.) 

465.  A  policy  of  insurance  procured  by 
the  bankrupt  upon  his  own  life  at  an  annual 
premium,  passes  to  and  vests  in  the  as- 
signees, however  small  the  apparent  value  of 
it  may  be  at  the  time  of  his  bankruptcy, 
and  although  there  are  considerable  aiTcars 
of  premium  due  upon  it ;  and  if  instead  of 
delivering  it  up  as  part  of  his  effects,  he  se- 
cretly assigns  it  to  another  person,  who 
pays  the  arrears  of  the  premium,  and  upon 
the  death  of  the  bankrupt  receives  the. 
amount  of  the  insurance,  the  assignees  can 
recover  the  amount  of  such   insurance  less 
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the  arrears  paid  as  money  received  to  their 
use.  Schandler  v.  Wall,  1  Camp.  487  ; 
see  Grant  v.  Hill,  4  Taunt.  380 ;  Wills  v. 
Wells,  2  Moore,  247j  8  Taunt.  264.  (Eng.) 

466.  Where  the  assured  deposited,  as 
security,  policies  of  assurance  with  bankers, 
who  gave  no  notice  in  writing  thereof  to  the 
companies,  though  the  secretaries  were  cas- 
ually made  aware  of  the  deposit,  and  the  as- 
sured afterwards  became  bankrupt  and  died, 
it  was  held,  the  policies  remained  in  the  or- 
der and  disposition  of  the  bankrupt,  and 
that  his  assignees  were  entitled  to  the  pro- 
ceeds thereof,  less  the  premiums  paid  by  the 
bankers.  Edwards  v.  Martin,  1  £.  iJ.,  Eq. 
121 ;  35  L.  J.,  Cham.  186.     (Eng.) 

467.  Where  the  bankrupt,  previously  to 
the  commission  of  an  act  of  bankruptcy,  de- 
posited a  policy,  by  way  of  security,  with  a 
person  who,  subsequently  to  the  act  of 
bankruptcy,  but  .prior  to  the  fiat,  notified 
the  insurance  company  of  such  deposit,  and 
it  did  not  appear  that  at  the  time  the  notice 
was  given,  the  party  giving  it  was  aware  of 
the  act  of  bankruptcy  having  been  com- 
mitted. It  was  held  that  he  had  a  yalid 
claim  to  the  policy,  as  against  the  assignees 
in  bankruptcy.  In  re  Styan,  1  Ph.  105; 
S.  P.  ex  parte.  Smith,  6  Jur,  158.     (Eng.) 

468.  A  sole  trustee,  who  had  appropri- 
ated 4,000Z.,  part  of  the  trust  property,  de- 
posited in  the  box,  in  which  he  kept  the 
securities  of  and  papers  relating  to  the  trust 
funds,  to  policies  of  assurance,  one  on  his 
own  life  for  2,000i!.  and  the  other  on  his 
father's  for  3,000Z.,  enclosed  in  an  envelope 
with  a  memorandum  that,  in  the  event  of 
his  death,  the  amount  of  the  policies  were 
to  be  applied  to  the  re-payment  of  the  4,000Z. 
borrowed  by  him  from  the  cestui  que  trust. 
Six  years  afterwards  the  trustee  became 
bankrupt.  The  policy  of  2,0002.  was  found 
enclosed  with  the  memorandum  in  the  box, 
the  other  policy  having  been  paid  to  the  bank- 
rupt at  his  father's  death.  It  was  held  that 
as  between  the  cestui  qui  trust  and  the  as- 
signees in  bankruptcy  there  was,  notwith- 
standing the  words  importing  contingency,  a 
valid  declaration  that  the  policy  was,  in  any 
event  subject  to  the  trusts  of  the  settlement; 
that  the  bankrupt  was  the  proper  person  to 
be  in  possession  of  the  policy,  and  that  an  or- 
der should  be  made  for  the  assignment  of  the 
policy  to  the  new  trustees  of  the  settlement. 
In  re  Bankhead,  2  K.  (t  J.  560.    (Eng.) 


469.  Where  notice  of  the  assignment 
of  a  policy  is  not  given  to  the  insurer,  the 
policy  upon  the  bankruptcy  of  the  assignor 
vests  in  his  assignees  in  bankruptcy,  even 
though  the  insurer  does  not  require  notice, 
and  keeps  no  books  or  registry  of  notices. 
Williams  v.  Thorp,  2  &im.,  257 ;  S.  P.,  ex 
parte  Colville,  1  Mont.  110;  Duncan  v. 
Chamberlayne,  4  Jur.  819.     (Eng.) 

470.  Where  the  property  of  one  partner 
insured  in  his  own  name  and  left  in  the  or- 
der and  disposition  of  the  partners  was  con- 
sumed by  fire  and  the  insurance  money  was 
paid  to  assignees  appointed  tinder  a  joint 
commission,  it  was  held  that  the  insurance 
money  did  not  pass  by  the  assignment  under 
the  joint  commission.  ISx  parte  Smith,  3 
Mad.  63 ;  Buck.  149.     (Eng.) 

471.  Where  a  memorandum  of  deposit 
stated  that  a  policy  on  the  life  of  an  obligor 
was  also  deposited  with  a  bond,  which  was 
not  the  fact,  however,  and  the  policy  was 
found  at  the  time  of  the  bankruptcy  in  the 
bankrupt's  chest,  it  was  held  that  the 
policy  passed  to  and  vested  in  the  assignees 
in  bankruptcy.  Ex  parte  Halifax,  1  Mont. 
D.  &  B.  544.     (Eng.) 

472.  A  mortgagee  of  a  policy  of  assur- 
ance, after  making  an  equitable  sub-mort- 
gage of  it,  by  deposit,  became  bankrupt, 
no  notice  of  the  original  mortgage  was  given 
to  the  office,  nor  was  any  notice  of  the  sub- 
mortgage given  either  to  the  office  or  to  the 
mortgagor.  It  was  held  that  the  sub-mort- 
gage was  invalid  as  against  the  assignees. 
Expa/rte  Wood,  3  Mont.,  B.  &  B.  315 ;  7 
Jur.  521 ;  12  L.  J.,  Bank.  42.     (Eng.) 

473.  A  bankrupt  assigned,  as  security, 
two  policies,  which  he  had  effected  on  his 
life  in  two  mutual  .companies,  in  the  profits 
of  which  the  party  asstu'ed  had  a  right  to 
participate,  but  no  notice  of  the  assignment 
was  given  to  either  of  the  companies  before 
the  bankruptcy.  In  one  of  the  companies 
no  transfer  of  any  policy  was  ever  entered 
until  the  death  of  the  assured ;  and  in  the 
other  no  entry  of  the  assignment  could  be 
found.  It  was  held  that  the  policies  were 
subjected  to  the  charge,  and  did  not  belong 
to  the  assignees  of  the  bankrupt.  Ex  parte 
Heathcote,  2  Mont,  B.  (&  B.  714;  6  Jur. 
1001.     (Eng.) 

474.  Where  a  bankrupt  effected  a  policy 
of  insurance  on  his  own  life,  which  was  to 
be  void,  if  he  committed  suicide,  to  all  per- 
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sons,  except  certain  specified  classes,  and  he 
did  commit  suicide,  it  was  held,  that  the 
assignees  did  not  come  within  the  speci- 
fied classes,  i.  e.,  that  they  were  not  third 
parties,  having  a  bona  fide  interest  hy  assign- 
ment, or  by  legal  or  equitable  lien  for  a 
valuable  consideration,  or  as  security  for 
money,  and,  therefore,  no  interest  in  the 
policy  vested  in  them.  Jackson  ij.  Forster, 
1  m.  &  El.  463 ;  5  Jur.,  N.  S.  547;  28  L. 
J.,  Q.  B.  166.  Affirmed  in  the  Exchequer 
Chamber,  5  Jur.,  K.  S.  1247;  29  L.  J.,  Q. 
JB.  8;  1  £'Z.  &  El.  470.     (Eng.) 

475.  Under  21  Jac.  1,  c.  19,  s.  11,  stills 
and  other  things  fixed  to  the  freehold  are 
not  goods  and  chattels,  and  so,  therefore,  do 
not  pass  to  and  vest  in  the  assignees.  Horn 
V.  Baker,  9  East.  215.     (Bug.) 

476.  Where,  by  the  custom  of  the 
country,  the  machinery  affixed  to  the  free- 
hold of  iron  works  is  furnished  by,  and 
continues  the  property  of  the  lessor,  such 
machinery  is  not  with  the  order  and  dispo- 
sition of  a  bankrupt  trader  and,  therefore, 
does  not  pass  to  his  assignees.  Ruflbrd  v. 
Bishop,  5  Russ.  346 ;  Hubbard  v.  Bagshaw, 
4  Sin.  326.     (Eng.) 

477.  A  person  who  works  a  coal  mine,  is 
the  reputed  owner  of  the  furniture  thereof, 
which  upon  his  bankruptcy  will  pass  to  and 
vest  in  his  assignees;  but  a  steam  engine 
erected  for  the  purpose  of  working  the 
colliery,  to  be  used  by  the  bankrupt  during 
his  term,  but  to  be  held  as  the  property  of 
the  landlord,  subject  to  such  use,  does  not 
pass  to,  and  vest  in  the  assignees,  for  it  does 
not  come  within  the  description  of  goods  and 
chattels,  nor  had  the  bankrupt  the  actual 
or  apparent  ownership  thereof.  Coombs  v. 
Beaumont,  2  N.  <&  M.  23&;  &  B.  d;  A.  72. 
(Eng.) 

478.  Where  a  lease  contained  a  cove- 
nant on  the  part  of  a  lessee  to  erect  a  steam 
engine,  machinery  and  buildings  proper  to 
carry  on  the  business  of  a  shipwright,  which 
on  the  expiration  or  sooner  determination  of 
the  lease,  were  to  belong  to  the  landlord  with 
out  paying  therefor,  with  a  proviso,  however, 
that  this  was  not  to  apply  to  fixtures  erected 
or  set  up  for  any  other  purpose  than  that  of 
carrying  on  the  business  of  shipwright,  but 
that  it  should  be  lawful  for  the  lessee  at  any 
time  during  the  term  or  at  its  expiration  to 
remove  such  last  mentioned  fixtures.  And 
a  further  proviso  that  if  the  lessee  became 


bankrupt,  the  lessor  might  re-enter  and  take 
possession  of,  and  have  and  use  as  his  own 
property,  without  paying  anything  therefor, 
all  steam  or  other  engines  used  or  employed 
in  said  premises,  in  or  about  the  business 
of  ship-builder.  The  lessee  having  became 
bankrupt,  the  lessor  re-entered  for  the  forfei- 
ture. Held,  that  the  assignees  of  the  lessee 
were  entitled  to  reasonable  time  to  enter  and 
remove  the  fixtures  that  were  not  set  up  for 
ship-building  business.  Stansfeld  v.  Ports- 
mouth (mayor,  &c.,)  4  C.  B.,  N.  S.  120;  4 
Jur.,  N.  S.  440;  27  L.  J.,  G.  P.  124.   (Eng.) 

479.  J.,  having  previously  mortgaged 
the  freehold  of  a  mill  with  the  machinery 
thereon,  conveyed  to  the  defendant  the  equity 
of  redemption  and  some  machinery,  which 
had  been  fixed  in  the  mill,  since  the  first 
mortgage.  Afterwards  J.  assigned  by  deed 
to  the  defendant,  in  consideration  of  500Z., 
machinery  erected  after  the  conveyance  of 
the  equity  of  redemption,  subject  to  redemp- 
tion on  payment  of  5001.  and  covenanted 
that  the  will  and  machinery  mentioned  in 
the  previous  conveyance  should  also  be 
charged  with  said  500?.  together  with  the 
money  already  secured  thereby.  The  ma- 
chinery, covered  by  the  last  deed,  was 
erected  for  carrying  on  the  manufactory  in 
the  mill,  and  for  the  more  conveniently  so 
doing,  part  of  it  was  screwed,  nailed  and 
otherwise  fastened  to  the  mill.  J.,  having 
been  in  possession  for  more  than  twenty-one 
days  after  the  making  of  the  last  deed,  the 
defendant  then,  in  anticipation  of  J.'s  be- 
coming bankrupt,  entered  and  took  posses- 
sion of  the  mill  and  machinery ;  J.  became 
bankrupt,  and  his  assignees  claimed  the  ma- 
chinery covered  by  the  last  deed  (which 
machinery  was  still  on  the  premises),  as  the 
deed  had  not  been  registered  under  17  &  18 
Vict.,  o.  36.  Seld,  that  as  the  intention  of 
the  parties  appeared  to  be  to  pass  the  ma- 
chinery separately  from  the  realty,  so  that 
it  should  not  become  a  parcel  of  the  free- 
hold by  annexation,  subsequently  to  the 
conveyance  of  the  equity  of  redemption,  the 
assignees  were  entitled  to  the  machinery,  as 
under  the  circumstances  it  was  personal 
chattels,  and  the  deed  was  void  as  against 
them  for  want  of  proper  registry.  Water- 
fall V.  Penistone,  6  El.  di  Bl.  876 ;  3  Jur.,  N. 
S.  15  ;  26  L.  J.,  Q.  B.  100.     (Eng.) 

480.  Before  the  12  &  13  Vict.  c.  106,  s. 
142,  the  bargain  and  sale  to  the  assignees 
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of  the  bankrupt's  freehold  lands  did  not  re- 
late to  the  act  of  bankruptcy,  so  as  to  vest 
the  title  in  the  assignee  from  that  time.  Doe 
d.  Esdaile  v.  Mitchell,  2  M.  4  S.  446 ;  2 
Bose,  265.     (Eng.) 

481.  An  estate  descended  after  the  bar- 
gain and  sale  of  the  commissioners,  and  be- 
fore certificate,  was  the  property  of  the 
bankrupt,  and  did  not  vest  in  the  assignees, 
except  by  a  subsequent  assignment.  Oarle- 
ton  V.  Leighton,  3  Mer.  66?.     (Eng.) 

482.  The  assignee  of  an  insolvent  debtor 
takes  no  better  title  than  the  debtor  to  land 
held  by  the  latter  under  a  conveyance 
fraudulent  against  the  creditors  of  the 
grantor.  Pratt  v.  Wheeler,  6  Grays  (ilfas«.) 
520. 

483.  Tinder  St.  1838,  c.  163,  the  assig- 
nees of  an  insolvent  debtor,  who  is  the  sur- 
viving partner  of  a  firm,  are  entitled  to  all 
the  real  estate  of  the  partners  which  was 
purchased  with  the  partnership  funds  for  the 
partnership  business,  and  may  maintain  a 
bill  in  equity  against  the  administrator, 
widow  and  heirs  of  the  deceased  partner,  to 
compel  a  transfer  to  such  assignees  of  his 
moiety  of  such  real  estate,  that  it  may  be 
disposed  of  by  them  for  the  benefit  of  the 
creditors  of  the  firm,  who  may  prove  their 
demands  against  the  surviving  insolvent 
partner.  Burnside  v.  Merrick,  4  Met 
(Mass.')  537. 

484.  Under  St.  1838,  c.  163,  the  assig- 
nees of  an  insolvent  debtor,  who  is  surviving 
partner  of  a  firm,  are  entitled  as  against  the 
widow  and  heirs  of  the  deceased  partner  to 
all  the  real  estate  of  the  partners,  which 
was  purchased  with  the  partnership  funds, 
for  the  partnership  business,  and  to  the  rents 
and  profits  thereof,  to  be  applied  towards 
payment  of  the  debts  of  the  firm.  Howard 
V.  Priest,  5  Met.  {Mass.)  582. 

485.  Goods,  which  are  on  the  premises 
of  the  bankrupt  under  a  distress  for  rent, 
and  which  belong  to  a  third  person,  are  not 
in  his  possession,  order  and  disposition,  so  as 
to  vest  them  in  the  bankrupt's  assignees, 
even  though  the  bankrupt  is  allowed  to  use 
them  off  the  premises.  Sacker  v.  Ohidley, 
11  Jur.,  N.  8.  654;  13  W.  ij.690.    (Eng.) 

486.  Where  the  true  owner,  before  the 
date  of  the  flat  and  before  notice  of  an  act 
of  bankruptcy,  in  good  faith  demands  pos- 
session of  hi&  goods  from  the  bankrupt,  and 
shows  by  his  words  and  actions  that  the 


goods  do  not  longer  remain,  with  his  consent, 
in  the  possession,  order  and  disposition  of 
the  bankrupt,  the  title  of  the  true  owner  is 
not  defeated  by  a  prior  act  of  bankruptcy, 
so  as  to  vest  the  goods  in  the  assignees. 
Brewin  v.  Short,  1  Jur.,  N.  8.  798;  5  JEl. 
<&  Bl.  227 ;  24  L.  J.,  Q.  B.  297.    (Eng.) 

487.  A.  purchased  timber  and  other 
materials  for  the  purpose  of  building  locks 
and  bridges  on  the  canal  under  a  contract 
with  the  company.  The  timber  and  other 
materials  being  on  the  banks  of  the  canal, 
the  company  advanced  money  to  A.  and 
took  a  bill  of  sale  of  these  goods  and  a  sym- 
bolical delivery  thereof  by  a  half-penny. 
Afterwards  an  execution  issued  on  a  judg- 
ment confessed  by  A.  to  the  company,  and 
the  sheriff  seized  these  goods  and  A.  became 
a  bankrupt.  Held,  that  the  best  delivery 
was  given,  under  the  circumstances,  that 
the  nature  of  the  goods  would  admit  of;  and 
that  the  assignees  were  not  entitled  to  them, 
as  being  in  A.'s  possession  at  the  time  of  the 
bankruptcy.  Manton  v.  Moore,  7  T.  B.  67. 
(Eng.) 

488.  The  plaintiff's  attorney,  upon  issu- 
ing execution,  wrote  to  the  sheriff's  officer, 
directing  him  to  leave  the  defendant's  mother, 
or  any  one  else,  in  possession  of  the  defend- 
ant's goods,  and  allow  his  business  to  be  car- 
ried on  as  usual.  The  officer  delivered  the 
warrant  to  the  defendant's  shopman,  direct- 
ing him  to  carry  on  the  business,  and  ac- 
count for  the  moneys  received.  No  money 
was  ever  received  by  the  plaintifi',and  the  war  • 
rant  remained  in  the  shopman's  hands  from 
April  to  June ;  the  defendant  then  became 
bankrupt  and  his  assignees  claiming  the 
goods,  the  sheriff  returned  nulla  bona  to  the 
plaintiff's  writ.  The  jury  having  found  a 
verdict  for  the  sheriff  in  an  action  against  him 
for  a  false  return,  the  court  refused  to  grant 
a  new  trial.  Doker  v.  Hasler,  2  Bing.  479 ; 
B.  &  M.  198 ;  10  Moore,  210.     (Eng.) 

489.  Where  machinery  belonging  to  a 
debtor  was  seized  on  execution  and  sold  by 
the  sheriff  to  a  judgment  creditor  by  bill  of 
sale,  who,  after  marking  the  same  with  his 
initials,  allowed  the  debtor  to  retain  posses- 
sion, upon  his  agreeing  to  pay  rent  for  the  use 
thereof,  and  the  debtor  remained  in  posses- 
sion until  he  committed  an  act  of  bankruptcy. 
Held,  that  as  the  change  of  ownership  was 
not  notorious,  the  assignees  were  entitled  to 
recover  the  property  in  trover,  as  there  was 
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no  evidence  to  go  to  the  jury  that  the  bank- 
rupt had  ever  ceased  to  he  the  reputed  owner. 
Lhigard  v.  Messiter,  2I).d:  B.  495 ;  \  B.  d; 
C.  308.    (Eng.) 

490.  Where  the  sheriff  held  the  goods  of 
a  trader  under  an  execution  against  him  at 
the  time  of  his  bankruptcy,  and  the  goods 
had  previously  been  mortgaged  by  the  trader, 
it  was  held  that  they  did  not  pass  to  the  as- 
signees as  being  in  the  order  and  disposition 
of  the  bankrupt  with  the  consent  of  the  true 
owner.  Fletcher  v.  Manning,  12  M.  &  W. 
571  -.IC.&K.  350;  13  L.  J.,  Exch.,  150. 
(Eng.) 

49 1 .  "Where  a  lessee  of  a  mill  and  iron 
forge  purchased  the  fixed  and  movable  im- 
plements under  an  agreement  with  the  lessor 
to  deliver  them  up  at  the  end  or  sooner  de- 
termination of  the  demise,  at  a  valuation,  if 
the  lessor  give  fifteen  months'  notice  of  his 
desire  to  have  them.  The  lessee  afterwards 
conveyed  all  his  interest  in  the  premises, 
implements,  &c.  to  a  creditor  with  power,  on 
default  in  payment  of  instalments,  to  take 
and  sell  the  same,  and  satisfy  himself  out  of 
the  proceeds  and  return  the  surplus,  if  any, 
to  the  lessee,  and  if  the  lessor  should  require 
a  deUvery  to  him  of  the  implements,  then 
the  amount  received  therefor  was  to  be  ap- 
plied on  the  creditor's  claim.  The  lessee 
made  default  and  afterwards  became  bank- 
rupt, after  which  and  during  the  term,  the 
creditor,  who  had  not  before  interfered,  en- 
tered upon  the  property.  Held,  that  the 
lessee  at  the  time  of  his  bankruptcy  was  the 
reputed  owner  of  the  movable  goods,  but 
not  of  the  fixtures,  which  movable  goods, 
therefore,  passed  to  his  assignees  in  bank- 
ruptcy. Clark  V.  Crownshaw,  Z  B.  S  A. 
804.     (Eng.) 

492.  Where  a  lease  contained  a  covenant 
to  yield  up  all  fixtures  belonging  or  to  belong 
to  the  messuage,  and  the  lessee  assigned  the 
premises  by  way  of  mortgage,  and  after- 
wards became  bankrupt,  it  was  held  that 
the  fixtures  did  not  pass  to  the  assignees  as 
goods  and  chattels  in  the  possession,  order 
and  disposition  of  the  bankrupt.  Hitchman 
V.  Walton,  4M.(&W.  409 ;  H.  &  H.  374. 
(Eng.) 

493.  B.  agreed,  on  payment  to  him  by 
the  defendant  of  a  certain  sum  of  money,  to 
convey  to  the  defendant  a  dwelling  house, 
and  to  deliver  possession  of  all  the  house- 
hold furniture  and  stock;  aud  that  after 


formal  possession  was  given  to  the  defendant, 
he  should  permit  B.  to  remain  in  possession 
for  three  months,  without  paying  rent  there- 
for. This  agreement  was  well  known  in  the 
neighborhood,  and  the  money  was  paid  by 
the  defendant ;  the  formal  delivery  of  pos- 
session was  made  and  B.  was  left  in  posses- 
sion according  to  the  agreement,  and  whilst 
in  possession  became  bankrupt,  and  that  be- 
fore the  three  months  expired.  Held,  that 
this  was  not  a  possession  by  the  bankrupt 
under  21  Jac,  c.  19,  s.  11,  so  as  to  pass  the 
personal  property  to  his  assignees.  Mailer 
V.  Moss,  1  Jif.  &^.  335 ;  2  Boss,  99.  (Eng.) 

494.  Where  the  purchaser  of  a  dyer's 
plant  was  unable  to  pay  the  purchase  money 
therefor,  and  sold  it  back  to  the  vendor,  who, 
however,  never  took  actual  possession,  but 
demised  it  to  the  purchaser  for  three  years, 
who,  during  that  time,  became  bankrupt, 
and  the  assignees  seized  the  plant  in  posses- 
sion, under  21  Jac.  1,  c.  19,  s.  11,  it  was 
held,  that  the  property  in  the  plant  passed 
to  and  vested  in  the  assignees.  Bryson  v. 
Wylie,  IB.&P.  83,  n.     (Eng) 

495.  Where  a  creditor  takes  the  furni- 
ture of  a  coffee  house  on  execution  and 
does  not  remove  it,  but  lets  it  to  the  keeper 
of  the  coffee  house,  who  becomes  bankrupt, 
while  in  possession  of  it,  his  assignees  may 
take  it  under  21  Jac.  1,  c.  19,  s.  11;  it 
would  be  otherwise  as  to  furniture  in  a  ready 
furnished  private  house;  and  also  as  to 
horses.  Lingham  v.  Biggs,  1  £.  c&  P.  82  & 
88.     (Eng.) 

496.  Goods,  in  the  possession  of  a  bank- 
rupt, as  reputed  owner,  may  be  recovered, 
at  any  time  before  the  fiat,  by  the  true 
owner,  if  at  the  time  he  has  no  notice  of  any 
prior  act  of  bankruptcy,  it  being  a  transac- 
tion with  the  bankrupt  within  12  &  13  Vict., 
c.  106,  s.  133,  and  therefore  protected.  Gra- 
ham V.  Eurber,  14  C.  B.,  134;  2  C.  L.  B. 
10 ;  18  Jur.  61 ;  23  L.  J.,  C.  P.  10.  (Eng.) 

497.  The  12  &  13  Vict.,  c.  106,  s.  125, 
relating  to  goods  in  the  order  and  disposition 
of  a  bankrupt  at  the  time  he  becomes  bank- 
rupt, applies  to  goods,  which  are  in  liis  order 
and  disposition  at  the  time  of  his  commit- 
ting any  act  of  bankruptcy,  on  which  an  ad- 
judication  could  have  been  founded,  though 
such  act  is  prior  to  the  act  on  which  the  ad- 
judication is  founded.  Thus  where  A.,  a 
trader,  executed  six  bills  of  sale  of  all  his 
furniture  and  effects  on  the  premises,  where 
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he  was  carrying  on  business,  to  B.  to  secure 
a  sum  of  money,  the  first  of  which  bills  was 
made  on  the  19th  April,  1856,  and  the  last 
on  5th  August,  1856,  and  the  others  at  dif- 
ferent times  between  those  dates,  the  bill 
of  sale  of  August  5th,  1856,  was  registered 
August  23d,  1856,  but  none  of  the  others 
were  registered  at  all.  In  July,  1856,  A. 
■  had  committed  acts  of  bankruptcy,  but  the 
goods  covered  by  the  bills  of  sale  remained 
in  his  possession  during  the  first  ten  days  of 
August,  1856.  A.  was  not  adjudicated  a 
bankrupt  till  December,  1856,  but  had  been 
embarrassed  at  all  times  since  prior  to  the 
first  bill  of  sale  in  April,  1856,  which 
fact  was  well  known  to  B.  Held,  that  if  B. 
had  any  title  at  all,  it  was  under  the  last 
bill  of  sale,  but  that  that  was  not  a  contract 
or  dealing,  within  12  &  13  Vict.,  c.  106,  s. 
133,  and  that  notwithstanding  the  subse- 
quent registration  thereof,  the  goods  had 
been  in  the  order  and  disposition  of  the 
bankrupt  during  the  first  ten  days  of  Au- 
gust, 1856,  and  that  the  registration  act  of 
17  &  18  Vict.,  c.  36,  had  in  no  manner  af- 
fected the  doctrine  of  reputed  ownership 
Stansfleld  v.  Cubbitt,  2  De  G.  (&  J.  222;  4 
Jur.,  N.  S.  395;  27  L.  J.,  Chanc.  266. 
(Eng.) 

498.  Where  a  bill  of  sale  had  been  given 
to  A.,  for  a  valuable  consideration,  by  the 
bankrupt  of  the  furniture  in  his  hotel,  which 
he  continued  to  retain  and  use  in  the  hotel, 
and  A.  did  not  interfere  with  the  furniture 
or  with  the  management  of  the  hotel.  Held, 
that  notwithstanding  the  dealings  between 
the  bankrupt  and  A.,  with  regard  to  the  bill 
of  sale,  might  have  been  beneficial  to  the 
general  estate  and  assented  to  by  several  of 
the  parties  interested,  still  the  furniture 
came  within  the  reputed  ownership  clause, 
and  should  be  ordered  to  be  sold  for  the 
benefit  of  A.'s  creditors.  In  re  Hams,  10 
Jur.,  C.  B.  100.     (Eng.) 

499.  A.,  B.  &  C,  partners  and  distillers, 
occupied  certain  premises,  leased  to  A.  and 
another,  and  used  in  common  in  trade,  the 
stills,  vats  and  utensils  necessary  for  carry- 
ing it  on ;  the  property  to  which  stills,  etc., 
afterwards  appeared  to  be  in  A.  On  the  disso- 
lution of  the  partnership,  it  was  agreed  that 
0.  and  one  J.,  should  carry  on  the  business 
on  the  premises ;  and  by  deed  between  the 
two  last  and  A.,  it  was  covenanted  and 
agreed  that  A.  should  withdraw  from  the 


business,  and  permit  C.  &  J.  to  use,  occupy 
and  enjoy  the  distil  house  and  premises, 
paying  the  reserved  rent,  and  the  several 
stills,  vats  and  utensils  of  trade  specified 
and  numbered  in  a  schedule  annexed,  in  con- 
sideration of  an  annuity  to  be  paid  by  C.  & 
J.  to  A.  and  his  wife  and  the  survivor,  with 
liberty  for  C.  and  J.,  on  the  decease  of  A. 
and  his  wife,  to  purchase  the  distil  house 
and  premises  for  the  remainder  of  A.'s  term, 
and  the  stills,  etc.,  mentioned  in  the  sched- 
ules; and  0.  and  J.  covenanted  to  keep  the 
stills,  vats  and  utensils  in  repair,  and  de- 
liver them  up  at  the  time  if  not  purchased; 
and  there  was  a  proviso  for  re-entry  if  the 
annuity  were  two  months  in  arrear.  Under 
this  agreement  0.  and  J.  took  possession 
of  the  premises  with  the  stills,  etc.,  and 
carried  on  the  business  as  before ;  and  made 
payment  of  the  annuity,  which  afterwards 
fell  in  arrear  more  than  two  months ;  but 
A.'s  widow  and  executrix,  who  survived  him, 
did  not  enter,  but  brought  an  action  for  the 
arrears,  which  was  stopped  by  the  bank- 
ruptcy of  C.  and  J.,  who  continued  in  pos- 
session of  the  stills,  vats  and  utensils  on  the 
premises.  Held,  that  the  vats,  etc.,  which 
were  not  fixed  to  the  freehold,  did  pass  to 
the  assignees,  as  being  left  by  the  true  owner 
in  the  possession,  order  and  disposition  (as 
it  appeared  to  the  eye  of  the  world)  of  the 
bankrupts,  as  reputed  owners.  Horn  v. 
Baker,  9  East.  215.     (Eng.) 

500.  The  question  of  reputed  ownership 
is  one  of  pure  fact,  and  in  order  to  render 
goods  in  the  possession,  order  or  disposition 
of  a  bankrupt,  they  must  be  in  his  posses- 
sion under  such  circumstances  as  to  render 
him  the  reputed  owner  thereof,  and,  further, 
they  must  have  been  left  in  his  possession 
through  some  impropriety  of  lackness  of  the 
true  owner,  under  circumstances  calculated 
to  enable  the  bankrupt  to  obtain  false  credit 
by  inducing  the  world  to  look  upon  him  as 
the  true  owner.  When,  however,  property 
is  left  by  the  true  owner  in  a  shop,  where 
goods  are  notoriously  left  by  parties  for 
other  purposes  than  for  sale,  the  proprietor 
of  the  store  is  not  a  reputed  owner  of  them. 
Thus,  where  a  person  purchased  some  clocks 
of  a  tradesman  whose  business  it  was  to  sell 
watches  and  clocks,  and  also  to  repair  such 
of  them  as  were  sent  to  him  for  that  pur- 
pose, which  last  mentioned  stood  amongst 
those  in  the  shop  which  were  for  sale.   The 
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clocks  so  purchased  were  left  with  the  trades-: 
man  to  be  cleaned  and  put  in  order  and  then 
sent  to  the  purchaser.  The  tradesman  be- 
came bankrupt  while  the  clocks  so  pur- 
chased still  remained  in  his  shop.  In  an 
action  by  the  purchaser  against  the  assignees 
of  the  bankrupt  for  taking  the  clocks,  it 
was  held  that  there  was  no  evidence  either 
that  the  bankrupt  was  the  reputed  owner  of 
the  goods  or  that  they  were  in  his  order, 
possession  or  disposition,  and  consequently 
that  the  clocks  did  not  pass  to  or  vest  in  his 
assignees.  Hamilton  v.  Bell,  10  Escch.  545 ; 
18  Jur.,  1109 ;  24  L.  J.,  Exch.  45.  (Eng.) 
501.  Where  A.  makes  a  bill  of  sale  of 
goods  to  B.,  who  allows  them  to  remain  in 
A.'s  possession  up  to  the  time  of  his  bank- 
ruptcy, the  mere  fact  that  the  bill  of  sale, 
before  the  bankruptcy,  had  been  duly  regis- 
tered does  not  prevent  the  goods  from  pass- 
ing to  the  assignees,  as  goods  in  the  order, 
possession  and  disposition  of  the  bankrupt, 
with  the  consent  of  the  true  owner.  Bad- 
ger V.  Shaw,  2  El.  &  El.  472;  6  Jwr.,  N. 
S.  377;  29  L.  J.,  Q.B.  73;  8  W.  B.  210; 
1  L.  T.,  N.  S.  323.    fEng.) 

503.  A.  for  1001.  conveyed  all  his  goods 
to  B.  by  a  bill  of  sale,  which  contained  a 
proviso  that  the  conveyance  was  to  be  void 
if  A.  should  repay  the  amounts  on  a  day 
named,  or  such  earlier  day  as  B.  should  ap- 
point by  notice  in  writing,  and  that  after  de- 
fault in  the  payment  of  either  principal  or 
interest,  B.  could  take  possession  of  and 
sell  the  goods  and  satisfy  his  claim  out  of 
the  proceeds  and  pay  over  the  balance  to 
A.,  and  until  default  A.  to  remain  in  posses- 
sion of  the  goods.  A.  remained  in  possession 
of  the  goods  until  he  became  bankrupt,  and 
after  that,  but  before  the  adjudication,  B. 
gave  A.  notice  to  pay ;  before  notice  expired 
A.  was  adjudicated  bankrupt,  and  the  mes- 
senger had  taken  possession  of  the  goods. 
Held,  that  the  goods  were  with  the  consent 
of  the  true  owner  in  the  order,  possession 
and  disposition  of  the  bankrupt  and  passed 
to  his  assignees.  Spackman  v.  Miller,  12  G. 
B.,  N.  S.  659;  9  Jur.,  N.  S.  50;  31  L.  J., 
C.P.Z09.     (Eng.) 

503.  Where  a  lease  was  made  of  a  col- 
liery, with  all  the  machinery  and  imple- 
ments necessary  for  working  it,  and  con- 
tained a  proviso  for  re-entry  on  non-pay- 
ment of  rent,  and  a  covenant  by  the  lessee, 
at  the  expiration  or  sooner  determination  of 


the  term,  to  deliver  up  the  machinery  and 
implements,  comformably  to  an  inventory 
annexed  to  the  lease,  of  which  a  re-valua- 
tion was  to  be  made  three  months  before  the 
expiration  of  the  term,  and  the  landlord  re- 
covered in  ejectment  in  Trinity  term,  for  a 
forfeiture  non-payment  of  rent,  but  did  not 
execute  the  writ  of  possession  until  the  8th 
November,  and,  on  the  following  day,  the 
tenant  committed  an  act  of  bankruptcy. 
Held,  (hat  the  landlord  was  entitled  to  all 
the  machinery  and  implements,  including 
those  brought  on  the  premises  by  the  ten- 
ant, though  no  previous  valuation  had  been 
made ;  that  the  tenant's  possession  of  the 
machinery  and  implements  was  qualified 
and  no  bar  to  the  landlord's  right  of  re-entry 
on  the  8th  November ;  that  the  use  of  the 
machinery,  from  the  time  of  the  judgment 
in  ejectment  until  the  execution  of  the  writ 
of  possession,  by  the  bankrupt  did  not  give 
him  the  possession,  order  or  disposition 
thereof,  with  the  consent  of  the  true  owner, 
so  as  to  vest  the  same  in  his  assignees. 
Stover  V.  Hunter,  5  D.(6B.24Q;  ZB.(6  G. 
368.     (Eng.) 

504.  Where  the  mortgagee,  under  a  bill 
of  sale,  of  the  greater  part  of  a  ship  does 
not  take  possession,  but  allows  the  mort- 
gagor and  the  other  part  owners  to  have  the 
management  and  act  as  the  visible  owners 
of  the  vessel;  the  mortgagor  having  become 
bankrupt,  it  was  held  that  his  share  in  the 
ship  passed  to  his  assignees,  under  21  Jac, 
1,  c.  19.  Hall  V.  Gurney,  3-  Dougl.  356. 
(Eng.) 

505.  Where  a  firm,  consisting  of  A.,  B., 
and  C,  purchased  a  ship,  on  which  there 
was  a  lien  in  favor  of  D.  &  E.,  and  which 
was  then  registered  in  the  names  of  B.,  C, 
D.,  and  E.;  afterwards  the  firm  made  an 
agreement  to  assign  the  ship  to  third  parties 
as  security,  of  which  no  notice  was  given  to 
D.  &  E.  The  firm  subsequently  became 
bankrupt.  It  was  held  that  if  the  agree- 
ment had  not  been  void  under  17  and  18 
Vict.,  c.  104,  the  interest  of  the  mortgagees 
would  not  have  passed  to  the  assignees  un- 
der the  order  and  disposition  clause  in  12 
and  13  Vict.,  c.  106,  s.  125.  Liverpool 
Borough  Bank  v.  Turner,  1  Johns.  &  H. 
159  ;  30  L.  J.,  Chanc.  379.     (Eng.) 

506.  Where  an  unfinished  ship  was  as- 
signed to  a  creditor  by  a  ship  builder,  who 
agreed  to  complete  it  at  his  own  expense, 
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the  value  of  the  finished  ship  to  be  set  off 
against  an  equal  amount  of  pre-existing  in- 
debtedness. The  course  of  trade  of  the 
shipbuilder  was  to  build  ships  on  his  own 
account,  and  sell  them  when  finished.  Be- 
fore the  ship  was  finished,  the  builder  be- 
came bankrupt.  It  was  held  that  the  ship 
did  not  pass  to  his  assignees  as  being  in  his 
order  and  disposition  at  the  lime  of  the 
bankruptcy.  Holderness  v.  Eankin,  2  De 
G.,  F.  <6  J.  25H;  29  L.  J.,  C.  B.  753 ;  6 
Jnr.,  N,  S.  928 ;  s. c.  28  Beav.  180 ;  6  Jur., 
JSf.  S.  903  ;  affirmed.     (Eng.) 

507.  Where  mortgagees  of  a  ship  under 
a  bill  of  sale  in  writing,  which  was  executed 
before,  but  not  registered  until  after  the 
bankruptcy  of  the  mortgagor,  had  not  taken 
possession  of  the  ship ;  and  the  bankrupt's 
assignees  claimed  to  hold  the  ship  on  the 
ground  that  the  bankrupt  was  the  owner  at 
the  time  of  his  bankruptcy  or  that  it  was 
then  in  his  order  and  disposition,  it  was 
held  that  under  3  and  4  Will.  4,  c.  45,  s.  31, 
34  and  35,  the  operation  of  the  bill  of  sale 
commenced  not  from  the  time  of  execution, 
but  only  from  the  time  of  registration  ;  and 
that,  therefore,  the  ship  passed  to  and  vested 
in  the  assignees  as  part  of  the  property  of 
the  bankrupt,  and  not  as  the  property  of  the 
mortgagee  in  the  order  and  disposition  of 
the  bankrupt.  Boyson  v.  Gibson,  4  O.  B. 
121 ;  16  L.  J.,  a  P.  147 ;  30  L.  J.,  Chanc. 
379.     (Eng.), 

508.  Where  three-fourth  share  of  a  ship 
are  secretly  mortgaged  by  the  owner  of  the 
ship  to  a  creditor  as  security  for  a  debt,  and 
the  creditor  permits  the  mortgagor  to  retain 
sole  possession,  management  and  control  of 
her  until  he  becomes  bankrupt,  it  was  held 
that,  although  the  requisites  of  the  registry 
acts  had  been  complied  with,  the  whole  ship 
passed  to  and  vested  in  the  assignees  of  the 
bankrupt  under  21  Jae.  1,  c.  19,  s.  11,  and 
that  they  could  maintain  an  action  of  trover 
against  the  mortgagee,  who  had  taken  pos- 
session of  the  ship  upon  the  bankruptcy  of 
the  mortgagor.  Kirkley  v.  Hodgson,  2  J). 
&  B.  848 ;  IB.S  C.  588.     (Eng.) 

509.  Where  M.,  as  security  for  money 
borrowed  from  S.,  gave  him  aTjill  of  sale  of 
a  ship  and  cargo  at  sea,  and  the  policy  there- 
on, and  indorsed  over  to  him  the  bills  of 
lading;  but  S.  neglected  up  to  the  time 
of  the  bankruptcy  of  M.,  after  notice  of  the 
arrival  of  the  ship,  to  take  possession  of  the 
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ship  and  cargo,  or  to  do  any  act  to  show  the 
transfer  of  them  to  him,  it  was  held,  that 
the  ship  and  cargo  passed  to  the  assignees  of 
M.,  as  being  in  his  posse.ssion,  oi-der  and  dis- 
position at  the  time  of  his  bankruptcy  withn 
21  Jac.  1,  c.  19.  Mair  v.  Glennie,  i  M.  <& 
^.240.     (Eng.) 

510.  Miscellaneous.  Under  5  and  6 
Vict.,  c.  122,  s.  48,  the  official  assignee  was 
a  provisional  assignee  of  the  estate  and 
effects  of  the  bankrupt,  and  was  to  all  in- 
tents and  purposes  sole  assignee  until  others 
were  appointed  by  the  creditors  to  act  with 
him.  Dunn  v.  Hill,  2  Dough,  N.  S.  1062; 
U  M.  d  IT.  470;  7  Jur.  426;  12  L.  J., 
Bxch.  316.     (Eng.) 

511.  Where  a  corporation  holding  prop- 
erty and  carrying  on  business  in  three  several 
states  is  adjudicated  bankrupt,  and  assignees 
are  appointed  who  are  respectively  citizens 
of  two  states  in  which  proceedings  in  bank- 
ruptcy are  pending,  but  an  assignee  is  not 
appointed  who  resides  in  the  third  state  in 
which  proceedings  in  bankruptcy  are  also 
pending.  Held,  that  as  three  assignees  were 
to  be  chosen,  and  proceedings  were  pending 
in  three  different  districts,  it  ought  to  have 
been  so  arranged  that  each  of  the  districts 
could  have  an  assignee  within  it  a  resident 
thereof,  and  that  in  the  district  in  which  no 
assignee  has  been  appointed,  the  court  there 
declines  to  approve  the  election  of  assignees. 
In  re  Boston,  Hartford  and  Erie  Railroad, 
(S.  D.  N.  Y.)    5  N.  B.  B. 

512.  The  judge  at  anytime  may,  and 
upon  the  request  in  writing  of  any  creditor 
who  has  proved  his  claim,  shall  require  the 
assignee  to  give  good  and  sufficient  bond  to 
the  United  States,  with  a  condition  for  the 
faithful  performance  and  discharge  of  his 
duties.      See.  13   U.  S.  bankrupt  act,  1867. 

513.  An  additional  assignee  will  be 
appointed  for  good  cause  shown  on  the  appli- 
cation of  the  petitioning  creditor.  In  re 
Overton,  (iV.  D.  N.  Y.)     5  N.  B.  B. 

514.  A.  being  indebted  to  B.  absconded 
to  America,  upon  which  B.  sent  out  a  power 
of  attorney  to  an  agent  there  to  recover  from 
A.  what  money  he  could.  B.  hearing  of  a 
similar  proceeding  by  another  creditor  sued 
out  a  fiat  against  A.  and  was  chosen  one  of 
his  assignees,  and  afterwards  B.'s  agent  in 
America  obtained  a  sum  of  money  from  A. 
and  remitted  it  to  B.  in  England.  It  was  held 
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that  the  money  was  received  bj'  B.  in  his 
character  of  assignee,  and  that  B.  having 
himself  became  bankrupt  might,  under  6 
Geo.  4,  c.  16,  s.  105,  be  charged  with  the 
amount  together  with  interest  at  51.  per  cent, 
notwithstanding  he  had  obtained  his  certifi- 
cate. Ex  parte  Ralph,  3  Mont.  D.  &.  B. 
331 ;  7  JMr.  683.     (Eng.) 

515.  After  the  vacating  of  proceedings 
in  insolvency  the  assignee,  if  summoned  as 
trustee  of  the  debtor  in  foreign  attachment, 
is  entitled  to  retain  out  of  the  funds  in  his 
hands  any  debts  due  him  from  the  debtor  at 
the  commencement  of  the  insolvency  proceed- 
ings, and  any  sums  necessarily  disbursed  by 
him  as  assignee  for  incidental  expenses ;  but 
nothing  for  his  services  as  assignee,  or  for 
the  services  rendered  to  him  as  assignee  by 
himself  and  his  partner  as  attorneys  at  law. 
Brown  v.  Coggeshall,  14  Qray  (Mass.)  134. 

516.  The  possession  of  a  vessel  by  the 
assignee  is  the  possession  of  her  by  the  court, 
and  any  claim  or  lien  against  the  vessel  will 
be  adjudicated  by  the  bankruptcy  court.  In 
re  People's  Mail  Steamship  Company,  (S.  D. 
.2^.  y.)    2  N.  B.  B.  170. 

517.  An  assignee  should  not  call  the 
second  and  third  meetings  where  no  assets 
have  come  into  his  hands.  In  re  Robinson, 
1  N.  B.  B.  49 ;  s.  c.  1 L.  T.  B.  25 ;  in  re  Son, 
1  N.  B.  B.  58;  s.  c.  3  Pitts.  L.  J.  242. 

518.  Where  the  assignee  charged  in  his 
account  for  the  sei-vices  of  an  attorney,  and 
the  same  appeared  unnecessary  to  the  court, 
the  charge  was  disallowed.  In  re  Pegues, 
3  N.  B.  B.  19. 

519.  On  the  request  of  a  creditor  the 
assignee  may  be  required  to  give  a  bond. 
In  re  Fernberg,  2  JST.  B.  B.  114. 

520.  An  assignee  should  give  a  bond  in 
each  case  in  which  he  is  appointed  or  elected, 
although  he  may  have  given  a  general  bond 
conditioned  for  the  faithful  performance  of 
his  duties,  hi  all  cases  in  which  he  may  be 
appointed.    In  re  McFadden,  3  N.  B.  B.  27. 

52 1 .  Where  an  assignee  fails  to  deposit 
money  coming  into  his  hands  belonging  to 
the  estate  of  which  he  is  the  assignee,  and 
when  he  suffers  the  foreclosure  of  a  mortgage 
when  he  had  an  oppurtunity  to  purchase  it 
at  less  than  its  face,  and  when  he  pays  seven 
per  cent,  interest  on  the  secured  debts  of  the 
estate,  and  at  the  same  time  loans  the  moneys 
belonging  to  the  estate  at  six  per  cent.,  and 
further  fails  to  comply  with  the  directions  of 


the  register  as  required  by  the  bankrupt  act 
and  the  rules  of  court,  he  will  be  ordered  to 
show  cause  why  he  should  not  be  removed 
from  his  trust,  and  the  register  certifying 
such  neglect  of  duty,  will  be  directed  to 
employ  counsel  to  represent  the  estate.  In 
re  Price,  (S.  D.  N.  Y.)  4  N.  B.  B.  137. 

522.  Where  an  assignment  by  a  debtor 
of  all  his  property  to  an  assignee  under  a 
state  law  is  avoided  by  one  of  his  creditors 
filing  an  involuntary  petition  in  bankruptcy 
against  him,  the  court  decided  that  the 
assignee  under  the  state  law  is  liable  to  the 
assignee  in  bankruptcy  for  all  the  property 
and  proceeds  thereof  in  his  hands,  and  has 
no  right  to  deduct  any  compensation  for  his 
own  services  in  executing  the  trust  as  assig- 
nee under  such  state  law.  In  re  Stubbs, 
(ilfe.)  4  N.  B.  B.  124. 

523.  The,  registrar,  when  holding  meet- 
ing in  a  district  court  of  bankruptcy,  had 
no  jurisdiction  to  make  an  order  for  the  de- 
livery up  by  the  creditors'  assignee  of  docu- 
ments of  the  bankrupt  in ,  his  custody.  Ex 
parte  Thwaites,  16  W.  B.  660. 

524.  A  power  to  compound,  compromise 
and  settle  the  claims  assigned  in  the  discre- 
tion of  the  assignment  does  not  vitiate  tlie 
assignment.  Bellows  v.  Patridge,  19  Barb 
176. 

525.  A  general  assignment  of  the  effects 
of  an  insolvent  cannot  sue  in  the  fedeial 
courts  if  his  assignee  could  not  have  done 
so.  Sere  et  al.  v.  Pitot  et  at  (fJ.  S.  S.  C.) 
6  Cranch,  332. 

526.  The  right  to  compensation  from 
Spain,  held  under  abandonment  made  to 
underwriters  and  accepted  by  them,  for 
damages  and  injuries  which  were  to  be 
satisfied  under  the  treaty  by  the  United 
States,  passed  to  the  assignees  of  the  bank- 
rupt, who  held  such  rights  by  the  provisions 
of  the  bankrupt  law  of  the  United  States, 
passed  April  4,  1800.  Comeggs  et  al.  v. 
Vasse,  (U.  S.  S.  C.)  1  Peters,2l9. 

527.  Assignees  of  a  bankrupt  in  Eng- 
land cannot  recover  in  our  courts  a  debt 
due  to  the  bankrupts  in  their  own  names. 
Dawes  v.  Boyleston,  9  Mass.  B.  337. 

528.  An  assignee  in  insolvency  may  sell 
and  convey  his  interest,  as  such,  in  real  es- 
tate which  has  been  conveyed  by  the  debtor 
to  defraud  creditors,  without  first  bringing  an 
action  therefore  against  the  grantee.  Gihbs 
V.  Thayer,  6  Cush.  (Mass.)  30. 
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539.  Upon  the  death  of  one  assignee 
under  the  bankrupt  law  of  the  United 
States,  the  right  of  action  for  a  debt  due  to 
the  bankrupt  is  vested  in  the  executor  of 
the  assignee.  Richards  «.  Md.  Ins.  Co.  8 
Crancli,  iU.  S.  S.  C.)  85. 

530.  Under  the  bankrupt  act  of  1841, 
it  is  not  necessary  to  make  assignees  ap- 
pointed pendente  lite  parties  in  order  to 
bind  their  interests.  If  there  is  any  irregu- 
larity in  a  decree  in  not  making  an  asisiguee  in 
bankruptcy  a  party,  he  may  move  witliin  the 
year  allowed  by  2  R.  S.  359,  but  not  after- 
wards, to  set  aside  the  decree.  Cleveland  v. 
Boerum,  27  Barb.  252, 

531.  The  assignee  of  an  insolvent  debtor 
may  dispose  of  his  effects  so  as  to  make  the 
most  of  them;  he  may  consequently  dis- 
pose of  a  doubtful  security  at  a  price  sup- 
posed to  be  fair,  though  less  than  the  nomi- 
nal value.  Shaeffer  «.  Child,  7  Watts  Pa. 
JS.  84. 

532.  If  an  assignee  of  a  bankrupt  be- 
comes bankrupt  and  makes  an  assignment 
as  such,  neither  his  assignees  nor  his  perso- 
nal representatives  are  entitled  to  a  debt 
outstanding  due  to  the  original  bankrupt; 
but  it  must  go  to  a  new  assignee  of  the 
original  bankrupt.  In  re  Merrick's  estate, 
5  W.  &  S.  Pa.  B.  9. 

533.  The  insolvency  of  the  assignee  is 
also  a  good  cause  for  the  appointment 
of  a  receiver  of  the  assigned  property. 
The  selection  of  an  insolvent  person  as  assig- 
nee is  a  fraud  upon  the  rights  of  creditors, 
and  evidence  of  an  intention  on  the  part  of 
creditors,  and  evidence  of  an  intention  on  the 
part  of  the  assignor  to  delay  and  hinder 
them  in  the  collection  of  their  debts.  Cen- 
nah  V.  Sedgewick,  1  Barb.  210. 

534.  Since  the  code,  an  assignee  takes 
precisely  the  same  interest  on  the  assign- 
ment of  every  species  of  demand  either  at 
law  or  in  equity  as  he  did  before.  Hence  if 
the  demand  is  such  as  was  capable  of 
assignment  before  the  code  was  adopted  so 
as  to  carry  an  eqjaitable  interest  to  the  as- 
signee, it  is  such  a  demand  as  will  now 
pass  by  assignment  so  as  to  give  the  assig- 
nee a  right  of  action  thereon.  Butler,  v..  N. 
Y.  &  Erie  Railroad  Co.  22  Barb.  110. 

535.  It  seems  that  conveyance  by  an  as- 
signee in  bankruptcj"-,  under  the  laws  of  the 
United  States,  in  pursuance  of  a  sale  by  or- 
der of  court  would  not  be  void  by  "force  of 


our  statute,  even  if  the  land  was  held  in  ad- 
verse possession.  Stevens  v.  Hanser,  12  Tif- 
fany, 302. 

536.  The  act  of  congress,  limiting 
the  assignee  in  bankruptcy  to  two  years 
wiihin  which  to  bring  actions,  has  no  appli- 
cation to  a,  cause  of  action  arising  in  his 
own  favor  for  injury  to  property  or  de- 
seizure  of  lands  vested  in  him  by  the  pro- 
ceedings. A  mere  tort  feason  cannot  in  ac- 
tion against  him  by  sucli  assignee  or  his 
grantees  impeach  the  title  of  the  assignee 
by  proof  of  iri-egularity  in  the  proceedings  in 
bankruptcy  or  in  the  order  of  sale.     Id. 

537.  A  trust  in  an  assignment  executed 
by  a  debtor  for  the  benefit  of  creditors  "  to 
convert  the  assigned  property  into  money, 
by  sale,  either  public  or  private,  as  soon  as 
reasonably  practicable,  with  due  regard  to 
the  rightful  interests  of  the  parties  con- 
cerned," implies  no  authority  to  the  assignee 
to  delay  the  sale  longer  than  the  ordinary 
time  required  for  the  efficient  performance 
of  such  a  duty,  which  depends  upon  the  pe- 
culiar circumstances  of  each  case,  and  the 
condition  in  which  the  assignor's- affairs  are 
placed,  and  does  not  render  the  assignment 
void.     Bellows  v.  Patridge,  19  Barb.  17G. 

538.  A  person,  whose  bank  account  is 
in  her  favor  and  continues  so  up  to  the  bank- 
ruptcy of  her  bankers  (exclusive  of  the  bills 
hereinafter  mentioned,)  deposited  bills  with 
her  bankers  specially  indorsed  by  her  for 
collection ;  and  the  bankers  charged  discount 
on  the  bills  in  their  account  with  her,  who 
might  have  drawn  on  them  for  the  amount  ; 
it  being  the  custom  of  the  bankers  to  con- 
sider ordinary  bills  so  deposited  as  cash.  It 
was  held  that  she  was  entitled  to  be  reim- 
bursed the  whole  amount  of  the  bills  by  the 
assignees,  where  the  bankers  paid  away  the 
bills  to  a  creditor,  with  whom  the  assignees 
afterwards  settled,  charging  him  with  the 
amount  of  the  bills  and  receiving  from  him 
the  balance  due  the  estate.  Ex  parte  Bard, 
1  Mont.,  D.  &  D.  10.     (Eng.) 

539.  Where  the  branch  business  of  a 
Scotch  firm  in  London  was  wholly  con- 
ducted by  an  agent  and  manager  at  a  salar}', 
but  in  their  name.  And  by  contract  the 
agent  was  to  have  a  lien  on  goods  consigned 
to  him  by  the  firm  to  cover  his  acceptances 
of  the  firms  bills.  The  firm  became  bank- 
rupt in  Scotland.  It  was  held,  that  the 
goods  under  the  agent's  control  at  the  time 
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were  in  the  order  and  disposition  of  the 
bankrupts,  and  passed  to  their  assignees  un- 
affected by  his  lien.  Hoggard  v.  Mackezie, 
25  Beav.  493 ;  4  Jut.,  N.  S.  1008.     (Eng.) 

540.  Where  bills  are  placed  in  the  bank- 
er's hands  for  a  particular  purpose,  but  are 
not  so  applied,  and  the  banker  becoming 
bankrupt,  the  bills  do  not  pass  to  his  assig- 
nees. Ex  parte  Aiken,  2  Mad.  192.   (Eng.) 

541 .  Where  the  owner  of  goods  on  ship- 
board assigned  the  property  to  the  owner  of 
the  ship  to  secure  a  debt,  the  ship,  at  the 
time  of  the  assignment,  was  abroad  and  un- 
der the  command  of  the  mate ;  before  she 
arrived  in  England  the  owner  of  the  goods 
committed  an  act  of  bankruptcy ;  it  was  held, 
that  the  goods  were  virtually  in  the  posses- 
sion of  the  owner  at  the  time  of  the  assign- 
ment, and  that  he  retained  his  lien  as  against 
the  assignees  of  the  bankrupt.  Belcher  v. 
Oldfields,  8  Scott,  221 ;  6  Bing.,  N.  C.  102 ; 
3  Jur.  1194.    (Eng.) 

543.  Where  oil  being  at  the  time  in  the 
hands  of  third  parties,  the  owners  thereof, 
being  oil  merchants,  gave  a  lien  thereon  to  a 
creditor,  who,  trusting  to  an  incorrect  repre- 
sentation made  by  the  oil  merchants,  de- 
layed taking  possession  or  giving  notice  of 
his  lien,  and  the  merchants  having  obtained 
the  oil,  mixed  it  with  their  general  stock, 
and  became  bankrupt,  it  was  held,  that  the 
lien  was  good,  and  that  the  oil  Was  not  in 
the  order  and  disposition  of  the  bankrupts 
with  the  consent  of  the  true  owner.  Ex 
parte  Bell,  De  Gex,  577 ;  11  Jur.  986 ;  17 
L.  J.,  Bank.  9.      (Eng.) 

543.  Where  farming  produce  has  been 
purchased  and  the  price  paid  before  bank- 
ruptcy, but  it  appeared  to  be  the  custom  of 
farmers  to  leave  such  produce  upon  the  farm 
of  the  seller  until  it  was  convenient  for  the 
purchaser  to  take  it  away,  it  was  held,  that 
this  custom  exempted  such  produce  from 
passing  to  the  assignees  under  the  law  of 
reputed  ownership.  In  re  Terry,  11  W.  B. 
113 ;  7  L.  T.,  N.  S.  370.    (Eng.) 

544.  The  insolvency  of  a  plaintiff  and 
the  refusal  or  omission  of  the  assignee  of 
his  estate  to  come  in  and  prosecute  the  suit 
cannot  be  taken  advantage  of  by  a  motion 
to  dismiss  ;  especially  by  one  whose  only  re- 
lation to  the  case  is  that  of  a  stockholder  in 
a  defendant  corporation.  Hobbs  v.  Dane 
Manufacturing  Co.,  5  Allen,  (Mass.')  581. 

545.  A  bankrupt  proposed  at  a  meeting 


of  his  creditors  that  the  bankruptcy  should 
he  suspended  under  24  and  25  Vict.,  c.  134, 
s.  110,  and  that  he  should  recdve  back  his 
estate  and  pay  a  composition  of  28.  M.  in 
the  pound.  The  creditors,  by  a  resolution 
duly  confirmed,  accepted  the  proposal.  The 
resolution  did  not.  purport  to  revest  the 
estate  in  the  bankrupt  until  after  the  pay- 
ment of  the  composition.  ITie  messenger 
of  the  court  of  bankruptcy  then  went  out 
of  possession,  but  the  creditors'  assignee, 
who  had  guaranteed  the  Inessenger  his  fees, 
retained  the  keys  of  the  premises.  Subse- 
quently and  before  payment  of  the  compo- 
sition, a  judgment  ci-editor,  who  was  not 
present  at  the  meeting  and  had  not  assented 
to  the  resolution,  issued  execution  and 
seized  goods  belonging  to  the  bankrupt's 
estate.  Held,  that  the  fact  of  the  bank- 
ruptcy being  suspended  under  s.  110  did  not 
revest  the  estate  in  the  bankrupt  and  the  as- 
signee was  therefore  entitled  to  the  goods. 
Macdonald  v.  Thompson,  4  L.  B.,  G.  P.  747 ; 
38  L.  J.,  C.  P.  364 ;  17  W.  B.  919;  20  L. 
T.,N.S.6&6.    (Eng.) 

546.  As  to  choses  in  action  passing  and 
those  not  passing  to  assignees  in  insolvency, 
see  Wetherell  v.  Julius,  10  C.  B.  267 ;  14 
Jur.  700 ;  19  S.  J.,  G.  P.  367.    (Eng.) 


ASSIG-NEE,  ALLOWANCE  BY 
TO  ATTORNEY  OF  BANK- 
RUPT. 

1.  When  entitled  to  a  fee.  When  a 
debtor  in  good  faith  resists  an  adjudication 
of  bankruptcy,  but  is  finally  adjudged  a 
bankrupt  and  thus  loses  control  of  his  prop  ■ 
erty,  a  moderate  counsel  fee  will  be  allowed 
to  his  attorney  out  of  his  estate.  A  fee  for 
securing  proper  exemption  to  the  bankrupt 
when  the  assignee  refuses  to  comply  with 
the  law  in  this  respect  is  also  properly  paya- 
ble to  bankrupt's  counsel  out  of  the  assets. 
In  re  Comstock  &  Young,  (  W.  B.  Mich.)  5 
J\r.  B.  B.  191.    &ei>.  154,  155  and  156. 


ASSIGNMENT. 

1 .  As  soon  as  said  assignee  is  appointed 
and  qualified,  the  judge,  or  where  there  is  no 
opposing  interest,  the  register,  shall,  by  an 
instrument  under  his  hand,  assign  and  con- 
vey to  the  assignee  all  the  estate,  real  and 
personal;  of  the  bankrupt,  with  all  his  deeds, 
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books  and  papers  relating  thereto,  and  such 
assignment  shall  relate  back  to  the  com- 
mencement of  said  proceedings  in  bank- 
ruptcy, and  thereupon  by  operation  of  law, 
the  title  to  all  sueh  property  and  estate,  both 
real  and  personal,  shall  vest  in  said  assignee. 
Although  the  same  is  then  attached  on  mesne 
process  as  the  property  of  the  debtor,  and 
shall  dissolve  any  such  attachment  made 
within  four  months  next  preceding  the  com- 
mencement of  said  proceedings.  Sec.  14, 
U.  S.  bankrupt  act,  1867. 

2.  Where  the  bankrupt  had  made  a  gen- 
eral assignment,  which  was  set  aside  as 
fraudulent,  and  from  which  ruling  an  appeal 
was  pending,  the  injunction  granted  on  ap- 
plication of  assignee  sustained.  Sedgwick 
V.  Menok  et  al.,  (&  D.  N.  T.)  1  N.  B.  B. 
108. 

3.  Where  it  appears  that  an  assignment 
is  not  tainted  with  fraud,  property  vested  in 
an  assignee  under  state  law  will  not  be  taken 
from  such  assignee  and  turned  over  to  the 
assignee  in  bankruptcy.  Sedgwick  v.  Place 
et  al,  as.  D.  N.  Y.~)  1  N.  B.  B.  204. 

4.  A  deed  of  assignment  will  be  set  aside 
if  made  before  the  election  of  the  assignee 
is  approved  and  duly  entered  of  record.  In  re 
Scheiffer  et  al.,  (JE.  D.Mo,')2N.  B.  B.  179. 

5.  An  assignment  of  all  a  debtor's  prop- 
erty for  any  purpose  is  not  in  the  usual  aiad 
ordinary  line  of  business.  Its  effect  is  to 
put  a  stop  to  all  business,  by  disposing  of  all 
the  means  by  which  it  can  be  carried  on. 
And  this  is  one  of  the  reasons  given  by  the 
English  courts  wh)'  a  general  assignment  of 
all  a  debtor's  property  is  per  se,  an  act  of 
bankruptcy.  In  re  Langley,  1  N.  B.  B.  155 ; 
s.c.'l  A.L.  Beg.  429 ;  s.  c.  1  L.  T.  B.  34. 

6.  Where  goods  have  been  seized  by  an 
insolvent  debtor  under  the  act  of  26  March 
1808,  but  remained  in  his  possession  with 
the  permission  of  the  assignees  for  more  than 
eight  years,  it  was  held,  that  they  were  not 
liable  to  an  execution  for  a  debt  contracted 
prior  to  the  assignment  and  due  to  a  cred- 
itor who  had  signed  a  letter  of  license 
exempting  the  debtor  from  suits  and  his 
property  from  executions,  during  the  term 
of  seven  years  after  his  discharge.  It  seems, 
that  such  length  of  possession  would  be 
fraudulent  with  respect  to  a  debt  contracted 
after  discharge.  Wagner  v.  Miller,  4  /S".  <& 
B.  (JPa.')  117. 

7.  Where  an  assignment  made  by  insol- 


vent debtors  of  their  property  for  the  benefit 
of  their  creditors,  contained  a  clause  direc- 
ting the  assignee  to  pay,  in  the  first  class  of 
debts,  every  sum  of  money  owing  by  the  as- 
signors whether  then  due,  or  to  become  due 
and  payable  thereafter,  for  which  D.  &.  F. 
were  endorsed  as  sureties,  &c.  Held,  that  ' 
under  this  provision  of  the  assignment 
persons  who  had  accepted  and  paid  drafts 
drawn  upon  them  by  the  assignors  on  the 
credit  of  property  consigned  to  the  drawees 
to  be  sold  on  commission,  and  which  drafts 
had  been  endorsed  by  D.  &  F.,  were  not  en- 
titled to  be  paid  the  amount  of  such  drafts, 
out  of  the  assigned  funds  as  preferred  cred- 
itors of  the  assignors,  Doolittle  v.  South- 
worth,  3  Barb.  79. 

8.  When  W.  a  banker  in  England,  having 
advanced  money  to  pay  a  bill  of  exchange 
drawn  upon  him  by  M.  a  citizen  of  this 
state,  became  a  bankrupt  and  after  an  as- 
signment of  his  effects  by  commissioners  of 
bankruptcy,  biit  before  notice  of  it  had 
reached  this  country,  the  debts  due  from  M. 
(he  not  having  remitted  funds  to  replace  the 
money  advanced)  was  attached  in  his  hands 
by  virtue  of  our  trustee  process,  by  B.  a  cit- 
izen of  this  state  and  a  creditor  of  the  bank- 
rupt, the  attachment  was  held  valid  as 
against  the  assignment.  Blake  v.  Williams, 
et  al.  6  Pich.  (JUass.')  286. 

9.  Where  a  debtor  assigned  his  property 
in  trust  for  such  of  his  creditors  as  should 
execute  the  indenture  of  assignment,  which 
contained  a  release  of  the  debtor  within  six- 
ty days,  it  was  held,  that  a  creditor  who  ex- 
ecuted it  after  the  sixty  days  had  elapsed, 
was  not  a  party  thereto  and  that  he  did  not 
thereby  release  the  debtor,  although  he  had 
made  a  parol  agreement  within  the  sixty 
days  that  he  would  execute  the  indenture 
Battles  V.  Pobes,  2  Met.  {Mass.')  93. 

1 0.  The  solvency  of  a  debtor  on  his  own 
estimation  or  in  fact,  does  not  invalidate  his 
assignment  of  all  or  any  portion  of  his  prop- 
erty for  the  payment  of  his  debts.  An  in- 
tention to  hinder  or  delay  creditors  is  fraud- 
ulent and  avoids  the  assignment,  but  such 
intention  cannot  be  inferred  from  the  sol- 
vency of  the  debtor.  A  direction  in  the  as- 
signment to  the  trustee  "  to  convert  the  as- 
signed property  into  cash,  as  soon  as  the 
same  may  be  conveniently  and  properly 
done,"  is  of  no  effect.  Ogden  v.  Peters  e{  aX. 
7  Smith,  N.  Y.  23. 
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1 1 .  Acknowledgment  of.  In  assign- 
ments for  the  benefit  of  creditors  it  is  neces- 
sary that  the  assignor  made  the  acknowledg- 
ment required  by  the  statute,  (Laws  1860,  c. 
348)  before  the  title  will  become  vested  in 
the  assignees.  Even  though  the  assign- 
ment be  in  writing  and  be  delivered  togetlier 
with  the  possession  of  the  assigned  propei-ty, 
creditors  of  the  assignor  may  attach  the 
property  in  the  hands  of  the  assignees,  prior 
to  the  making  of  the  statutory  acknowledg- 
ment. Hodman  v.  Bowen,  39  N.  Y.  B. 
196. 

12.  Acquiescence  in.  A  debtorhav- 
ing  called  his  creditors  together,  proposals 
were  made  as  to  a  composition.  The  cred- 
itors insisted  on  an  assignment  of  his  prop- 
erty to  trustees  for  tlieir  benefit.  He  refused 
to  make  it ;  but  after  the  meeting  had  brok- 
en up  he  executed  such  an  assignment.  One 
of  his  creditors  was  present  during  the  prep- 
aration of  this  assignment  and  tliough  he 
denied  having  been  present  at  its  execution, 
the  court  came  to  the  conclusion  that  he  had 
acquiesced  in  its  being  executed,  and  taken 
a  benefit  under  it,  by  having  the  property 
protected  from  execution.  Held,  that  this 
creditor  could  not  avail  himself  of  the  deed 
as  an  act  of  bankruptcy,  although  it  might 
be  that  he  had  not  so  far  assented  to  it  as  to 
be  bound  by  its  provisions.  Ex  parte  Stray, 
2  L.  B.,  Gh.  374.     (Bng.) 

13.  Affecting  title  to  property. 

An  assignment  made  in  another  state  by  a 
citizen  thereof,  of  all  his  property  for  the 
benefit  of  his  creditors  ratably,  and  failed  by 
the  laws  of  that  state,  holds  his  property 
here  as  against  a  citizen  of  this  common- 
wealth, who  since  such  assignment  has  pur- 
chased a  promissory  note  which  was  made 
by  the  debtor  in  that  state,  to  a  citizen  of 
that  state  and  was  held  by  the  payee  and 
over  due  at  the  time  of  the  assignment.  Rich- 
ardson V.  Forepaugh,  7  Grays  (Mass.^  546. 

14.  Authority  to  sell  on  credit. 

An  assignment  authorizing  the  assignee  to 
sell  the  assigned  property  on  credit,  is  fraud- 
ulent as  against  creditors.  Such  assignment 
cannot  be  made  valid  by  any  new  instrument 
directing  the  property  to  be  sold  for  cash, 
executed  by  the  assignor  after  the  assignee 
has  accepted  the  assignment  and  taken  pos- 


session of  the  assigned  property.  The  as- 
signment being  valid  as  against  the  assignor, 
no  power  remains  in  him  to  modify  in  any 
respect  the  disposition  which  it  makes  of  the 
property.  Porter  v.  Williams  et  al.  5  Seli. 
{N.  r.)  142. 

15.  Avoidance  of.  Tlie  right  to  avoid 
an  assignment,  voidable  by  cieditors,  for 
fraud  or  for  non-compliance  with  the  registry 
act,  rests  in  the  insolvent  trustees  of  tbe  as- 
signors, to  the  exclusion  of  prior  judgment 
creditors,  whose  executions  issued  subse- 
quently to  the  sale  of  the  assignment  to  such 
trustees.  And  this,  though  no  avoidance 
of  such  assignments  were  done  by  the  trus- 
tees, and  where  it  was  shown  they  had,  as 
individual  creditors,  ratified  them  by  accept- 
ing dividends,  and  had  declared  tliey  were 
advised  they  had  no  right,  as  trustees,  to 
tlie  assigned  property,  and  had  not  called 
upon  the  voluntary  assignees  for  an  account. 
Thomas  v.  Phillips,  9  Pa.  B.  355. 

1 6.  Where  an  insolvent  yfas  discharged, 
under  the  act  of  1836,  without  having  exe- 
cuted the  assignment  as  required  by  the  act, 
and  the  court  subsequently  allowed  such  an 
assignment  to  be  executed,  and  the  trustees' 
names  inserted,  it  was  held,  that  such  trus- 
tees had  the  exclusive  right  to  avoid  fraudu- 
lent assignments,  made  by  the  insolvent  as 
against  a  creditor,  levying  execution  subse- 
quently to  the  perfection  of  the  insolvent  as- 
signments. Thomas  v.  Phillips,  9  Pa.  B. 
355. 

17.  By  way  of  mortgage.  An  as- 
signment by  way  of  mortgage  by  a  trader  of 
his  stock  and  implements  of  trade,  where 
such  assignment  does  not  include  a  moiety 
of  the  whole  of  his  effects,  is  not  per  se  an 
act  of  bankruptcy,  although  the  effect  of 
putting  the  instrument  in  force  would  be  to 
stop  the  business.  Young  v.  Wand,  8  Exeh. 
221 ;  22  L.  J.,  Exch.  27.     (Eng.) 

18.  An  assignment  by  a  trader  in  insol- 
vent circumstances  of  all  his  stock  in  trade,  is 
an  act  of  bankruptcy.  Oriental  Bank  Cor- 
poration v.  Coleman,  3  G^ff.  11 ;  30  L.  J., 
Chanc.  635;  9  W.  B.  432.     (Eng.) 

19.  B.,  a  victualler,  being  indebted  to  A. 
in  oJOl.  upon  a  balance  of  account  for  goods 
supplied  and  advances  made,  and  being 
pressed  for  payment  as  an  inducement  for 
forbearance,  executed  a  deed  by  which  he 
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mortgaged  to  A.  the  public  house  in  which 
he  carried  on  business,  and  assigned  to  him 
the  trade  and  other  fixtures,  and  movable 
property  in  the  house  other  than  the  stock 
in  trade,  with  a  proviso  that  A.  should  enter 
and  sell  in  case  of  B.  making  default  in  pay- 
ment of  A.'s  debt  by  instalments,  which  ex- 
tended over  several  months,  otherwise  the 
deed  to  be  void.  The  value  of  the  property 
mortgaged  was  between  300?.  and  4001.;  B.'s 
whole  assets  being  at  the  time  about  1,2002., 
and  his  debts  4,000!.,  became  bankrupt  be- 
tween three  and  four  months  ^.fter  the  exe- 
cution of  the  deed;  having  in  the  meantime 
continued  his  business,  and  received  further 
supplies  of  goods  and  advances  from  A.,  and 
made  various  payments  to  him  and  other 
creditors.  Held,  that  B.'s  execution  of  the 
deed  was  not  an  act  of  bankruptcy,  not  be- 
ing an  assignment  of  the  whole,  or  of  the 
whole  with  a  colorable  exception,  of  a, 
trader's  property,  so  as  to  necessarily  defeat 
or  delay  creditors,  by  producing  absolute 
present  insolvency  and  incapacity  to  carry 
on  trade,  and  withdrawing  the  whole  of  the 
property  from  the  reach  of  the  creditors. 
Hale  V.  AUnutt,  18  G.  B.  505 ;  2  Jur.,  N. 
S.  904;  25  L.  J.,  C.  P.  267.     (Eng.) 

20.  The  deed  was  not  an  act  of  bank- 
ruptcy as  being  within  13  Eliz.,  c.  5,  be- 
cause it  was  not  void  under  that  statute,  not 
having  been  given  without  valuable  consid- 
eration, being  to  secure  a  debt  of  larger 
amount  than  the  property  assigned.  Id. 
(Eng.) 

21.  J.  &  Gr.  being  in  trade  as  copper-roll- 
ing manufacturers,  purchased  the  fee  simple 
of  an  old  silk  mill,  and  fitted  it  up  with 
greatly  improved  and  altered  machinery  of 
every  description  fit  for  their  trade.  They 
then  mortgaged  to  the  plaintiff,  with  ai  cove- 
nant not  to  remove  any  part  without  per- 
mission of  the  mortgagee.  The  money  was 
to  remain  for  seven  years ;  this  was  stipu- 
lated by  the  lender.  J.  &  G.  had  at  the  date 
of  the  mortgage  other  property  not  included 
in  it.  Seven  months  afterwards  J.  &  G.  be- 
came bankrupts.  Held,  that  the  mortgage 
was  not  impeachable  or  an  act  of  bank- 
ruptcy, as  rendering  it  impossible  for  the 
mortgagors  to  continue  their  trade.  Mather 
V.  Fraser.  2K.d;  J.  536  ;  2  Jur.,  N.  S.  900; 
25  L.  J".,  CJmnc.  361.     (Eng.) 


22.  By  failing  debtor.  Although  a 
debtor  in  failing  circumstances  may  assign 
his  property  in  trust  for  his  creditors,  giving 
preferences  among  them  and  selecting  his 
own  assignee,  yet  such  voluntary  convey- 
ances are  regarded  with  jealousy.  They  aie 
tolerated  rather  than  favored.  Webb  v. 
Daggett,  2  Barh.  9. 

23.  By  one  partner.  An  assignment 
by  one  partner  in  the  name  of  the  co-part- 
nership of  the  partnei-ship  effects  is  valid. 
Harrison  v.  Steny  et  al.,  6  Cranch  (JJ.  S.  S. 
O.)  289. 

24.  Evidence  as  to.  Evidence  is  in- 
admissible, in  support  of  an  assignment,  that 
the  parties  did  not  agree  aliunde  that  the 
assignor  should  retain  possession.  The 
party  seeking  to  impeach  the  assignment 
is  entitled  to  inquire  of  the  assignor  as  to 
his  object  and  intent  in  seeking  it.  Forbes 
V.  Waller,  25  N.  Y.  B.  430. 

25.  Fraudulent.  A  debtor  being  about 
to  stop  payment,  made  a  deed  of  certain 
land,  and  at  the  same  time,  and  as  part  of 
the  same  transaction,  an  indenture  tripartite 
was  made  between  the  grantee,  the  debtor 
and  three  creditors,  whose  demands  were 
equal  to  the  value  of  the  land,  declaring  the 
conveyance  to  be  in  trust  for  the  security  of 
those  demands.  It  was  the  intention  of  the 
parties,  that  the  debtor  should  afterward 
make  a  general  assignment  of  all  his  pro- 
perty for  the  benefit  of  his  creditors  (by 
which,  however,  the  debts  of  the  three 
creditoi's  were  to  be  secured  in  full),  and 
that  this  land  should  constitute  a  part  of  the 
funds  to  be  distributed  among  them,  and  the 
conveyance  was  made  to  prevent  the  land 
from  being  attached  in  the  meantime,  but  if 
a  general  assignment  should  not  be  made, 
conveyance  was  to  have  its  legal  effect  for 
the  benefit  of  the  then  creditors.  Held,  that 
the  conveyance  was  fraudulent  as  against  an 
attaching  creditor.  Johnson  v.  Whitwell,  7 
Pick.  iMass.)  71. 

26.  Where  goods  in  a  store  were  as- 
signed by  the  owner  to  H.  in  trust  for  the 
payment  of  creditors,  but  the  goods,  after 
the  assignment,  still  remained  in  the  actual 
possession  of  the  assignor,  and  they  were 
sold  by  him  and  his  former  clerks  and  by  his 
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wife,  at  private  sale,  and  in  the  customary 
manner  by  retail,  his  name  being  still  on  the 
Tarious  signs  of  the  store,  and  some  of  the 
goods  were  sold  to  pay  an  old  debt  not  in- 
cluded in  the  fii-st  class ;  and  do  inTCntory 
was  made  of  the  assigned  goods*  nor  was 
there  any  list  of  the  creditors;  and  the  as- 
signee made  no  sales  himself  nor  did  he  give 
any  reason  for  suffering  the  property  to  re- 
main under  the  control,  and  subject  to  the 
disposal  of  the  assignor,  it  was  held,  that 
these  were  most  suspicious  circumstances, 
and  that  the  conduct  of  the  parties  to  the 
assignment  strongly  showed  that  the  whole 
transaction  was  for  the  purpose  of  defraud- 
ing the  creditors  of  the  assignor.  Pine  v. 
Rikert,  21  Barh.  469. 

27.  General.  An  assignment  for  the 
benefit  of  creditors  generally,  cannot  be  re- 
lied on  .IS  an  act  of  bankruptcy  by  any  one 
who  is  a  party  to  it.  Bamford  v.  Baron,  2 
T.  B.  594;  Marshall  v>  Bark  worth,  4  B.  c& 
Ad.  508 ;  Jackson  v.  Irvine,  2  Camp.  49 ; 
Oliver  v.  King,  25  L.  J.,  Oh.  427 ;  ex  parte 
Strang,  2  L.  B.,  Ch.  Ap.  374.     (Eng.) 

28.  A  deed  whereby  a  trader  conveys  all 
his  property  in  trust  to  divide  amongst  his 
creditors  is  an  act  of  bankruptcy.  Ex  parte 
Bourne,  16  Ves.  149;  8.  P.  ex  parte  Smith, 
1  Ves.  &  B.  518 ;  2  Bose,  63.     (Eng.) 

29.  So  it  is  an  act  of  bankruptcy,  although 
m  so  doing,  he  did  not  intend  to  defeat  or 
delay  his  creditors,  as  that  being  the  neces- 
sary consequence  of  the  assignment,  he  must 
in  law,  be  taken  to  have  intended  it.  Stewart 
V.  Moody,  1  a.,  M.  &  B.  Ill ;  5  Fayr.  493. 
(Eng.) 

30.  So  though  the  creditors  with  whom 
such  deed  in  the  first  instance  concerted, 
afterwards,  and  when  it  was  executed, 
changed  their  purpose  unknown  to  the  bank- 
rupt, and  intended  to  set  it  up  as  an  act  of 
bankruptcy.  And  such  deed  is  operative; 
though  it  contains  a  proviso  to  be  void,  if  the 
trustees  think  fit.  Tappenden  w.  Burgess,  4 
i?as«.  230;  1  &nif^,  33.     (Eng.) 

31.  So  an  assignment  by  a  trader  of  all 
his  estate  and  ettects  for  the  benefit  of  all 
his  creditors  executed  by  the  trader,  but  not 
executed  by  any  trustee,  or  by  any  creditor, 


or  furthel'  acted  on,  is  an  act  of  bankruptcy. 
Botchery  v.  Lancaster,  %N.&  M.  383;  1  A. 
<&  E.  77.     (Eng.) 

32.  Proviso  in  a  lease  for  re-entry,  and 
that  the  lease  should  be  void,  if  the  lessee 
assigned  without  license.  The  lessee,  by 
deed,  assigned  all  his  property  real  and  per- 
sonal to  trustees,  for  the  benefit  of  his  credit- 
ors, and  was  afterwards  declared  a  bankrupt. 
Held,  that  the  deed  of  assignment  was  an 
act  of  bankruptcy  and  void.  Doe  d.  Lloyd 
V.  Powell,  8  I>.  c&  jB;  35;  5  B.  <t  C.  308. 
(Eng.) 

33.  An  assignment  of  the  principal  part 
of  the  assignor's  property  may  be  an  act  of 
bankruptcy,  although  not  executed  by  the 
assignor  spontaneously,  if  it  appears  that  the 
provisions  of  the  deed  must  necessarily  have 
the  effect  of  delaying  and  defeating  his  credit- 
ors. Wensley,  ex  parte  1  DeG.,  T,  &  S. 
273;  9  Jiw.,  N.  8.  315;  32  L.  J.,Banl.iZ; 
UN.B.  241 ;  7  L.  T.,  N.  8.  548.     (Eng.) 

34.  Where  such  an  assignment  was  made 
to  trustees,  one  of  whom  was  an  accountant, 
employed  with  a  view  to,  and  under  the 
assignment,  upon  trust,  out  of  the  proceeds 
of  the  property,  in  the  first  place,  to  pay 
all  costs,  charges  and  expenses  due,  or  to 
become  due  to  the  assignor's  solicitor,  and 
the  professional  charges  of  the  accountant, 
trustee,  and  other  expenses,  and  subject 
thereto  to  divide  the  proceeds  ratably  among 
the  creditors  who  should  execute  the  deed, 
and  the  deed  recited  that  the  assignor  was 
not  prepared  to  pay  his  debts  in  full.  Held, 
that  the  necessary  effect  of  the  deed  was  to 
defeat  and  delay  the  creditors,  and  that  it 
was  an  act  of  bankruptcy.    lb. 

35.  A  trader  being  pressed  by  a  particular 
creditor,  who  had  issued  a  ^.  fa.  gainst  his 
goods,  under  which  the  sheriff  had  seized, 
executed  an  assignment  of  all  his  estate  and 
effects  for  the  benefit  of  his  creditors,  and  in 
the  presence  of  the  party  to  whom  the  assign- 
ment was  made,  gave  it  to  his  attorney,  m 
order  that  it  might  be  used,  if  circumstances 
should  render  it  necessary,  as  an  act  of 
bankruptcy.  Held,  that  the  deed  operated 
as  a  valid  act  of  bankruptcy.  Turner  v. 
Hardcastle,  11  G.  B.,  N.  8.  683;  31  L.  J., 
C.  P.  193.    (Eng.) 
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36.  In  October,  1852,  E.,  a  trader,  assigned 
to  the  plaintiff  all  his  household  furniture  and 
effects,  then  on  his  premises,  as  a  security  for 
money  lent,  with  a  power  in  default  of  pay- 
ment, to  seize  and  take  possession  of  the  prop- 
erty thereby  assigned,  and  all  other  goods, 
chattels  and  effects,  which  might  be  found 
on  the  premises.  In  January,  1855,  E. 
assigned  all  his  estate  and  effects  to  trustees 
for  the  benefit  of  his  creditors.  In  the  fol- 
lowing February,  the  plaintiff  seized  the 
goods  then  on  the  premises  of  E.,  and  in 
March,  a  fiat  in'  bankruptcy  issued  against 
E.,  the  act  of  bankruptcy  being  the  assign- 
ment of  his  estate  and  efiects  to  trustees. 
In  an  action  by  the  plaintiff  against  the 
assignees  for  selling  the  goods  so  seized  by 
them,  held  that  though  the  assignment  by 
E.  of  his  estate  and  effects  to  trustees  was 
void  as  against  creditors,  yet  it  operated  to 
transfer  to  the  assignees  the  property  not 
included  in  the  assignment  to  the  plaintiff, 
and  so  defeated  his  title  which  would  other- 
wise have  been  valid  by  the  seizure.  Carr 
V.  Acraman,  11  Exch.  566;  25  L.  L.,  Exch. 
90.     (Eng.) 

37.  A  voluntary  or  general  assignment 
by  a  bankrupt  for  the  equal  distribution  of 
his  property  amongst  his  creditors  should  be 
so  drawn  as  to  contain  a  direction  for  a  con- 
veyance by  the  assignee  named  in  it,  sur- 
rendering the  estate  to  the  assignee  in  bank- 
ruptcy if  appointed  to  or,  when  appointed. 
The  voluntary  assignee  should  make  his  ac- 
counting to  the  assignee  in  bankruptcy,  and 
unless  some  extraordinary  reason  should  re- 
quire it,  there  should  be  no  subsequent  ac- 
counting in  a  state  court.  The  general 
allowance  in  the  decree  of  the  reasonable 
charges  and  expenses  of  the  voluntary  assig- 
nee should  not  be  understood  as  including 
his  expenses  of  a  proposed  account  in  a 
state  court.  Burkholder  et  al.  v.  Stump, 
CE.  B.  PaO  4  N.  B.  B.  191. 

38.  In  consideration  of  past,  pres- 
ent, or  prospective  advances.  B., 
a  trader,  by  bill  of  sale,  conveyed  all 
his  stock,  and  all  the  stock  that  should 
during  the  continuance  of  the  security  be- 
come his,  with  a  power  of  sale,  to  0.,  as  a 
security  for  money  to  be  advanced  by  C. 
The  bill  of  sale  was  drawn  upon  a  security 
for  an  existing  debt,  as  well  as  new  advances, 
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but  this  was  a  mistake,  the  whole  considera- 
tion being  new  advances  not  to  exceed  a  cer- 
tain sum.  0.  made  the  advances;  the 
property,  in  fact,  was  of  about  three  times  the 
value  of  the  advances.  B.  was  at  this  time 
in  reality  uisolvent;  but  the  court  which 
had  power  to  draw  inferences  of  fact 
drew  the  inference  that  the  advances  were 
bona  fide,  asked  for  and  made  with  a  view  to 
keep  the  business  going,  and  in  the  belief 
that  they  would  enable  B.  to  get  over  his 
difficulties.  Afterwards  C.  took  possession 
of  the  goods.  B.  being  declared  a  bankrupt, 
his  assignees  brought  trover  against  C,  con- 
tending that  the  transaction  in  question  was 
itself  an  act  of  bankruptcy.  Held,  that  the 
transaction  must  be  viewed  as  if  the  bill  of 
sale  had  been  drawn  as  it  was  intended  to 
be,  entirely  as  a  secuiity  for  new  advances. 
Bittlestone  v.  Cooke,  6  El.  (&  CI.  296;  2 
Jim-.,  N.  8.  758;  25  L.  J.,  Q.  B.  281. 
(Eng.) 

39.  Held,  also,  that  the  effect  of  pledg- 
ing the  whole  of  the  trader's  property  for 
such  advances  was  not  necessarily  to  delay 
his  creditors,  as  the  advances  even  if  bear- 
ing a  small  portion  to  the  value  of  the  prop- 
erty pledged,  might  be  of  more  advantage  to 
the  trader  and  his  creditors  than  the  prop- 
erty itself;  and,  consequently,  that  the  bill 
of  sale,  being  in  fact  a  bona  fide,  was  not, 
in  point  of  law,  fraudulent,  nor  in  act  of 
bankruptcy.    lb. 

40.  A  trader  being  indebted  to  L., 
agreed  with  the  defendant,  upon  his  paying 
2001.  to  L.  in  liquidation  of  the  debt,  to  as- 
sign all  her  goods  to  him  as  security  for  the 
repayment  of  the  2D01.  The  assignment 
contained  the  power  for  the  defendant  to 
take  all  the  goods  which  then  were,  or  at 
any  time  during  the  continuance  of  the  se- 
curity might  be,  upon  the  pi-emises,  and  to 
sell  the  same,  and  repay  himself  the  200?. 
and  interest.  There  were  covenants  to  pay 
the  200?.  by  instalments,  and  that  the  trader 
should  remain  in  possession  until  default  in 
payment.  Y.  who  had  remained  in  possession, 
sold  the  goods,  and  paid  207?.  to  the  defend- 
ant for  principal  and  interest.  Afterwards 
Y.  became  bankrupt.  In  an  action  by  her 
assignees  against  the  defendant  to  recover 
the  207?.,  the  jury  having  found  that  the 
deed  was  not  fraudulent,  nor  executed  in 
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contemplation  of  bankruptcy,  held,  that 
the  deed  was  not  an  act  of  bankruptcy,  in- 
asmuch as  the  payment  of  the  2001.  by  the 
defendant  to  L.  was  an  advance  to  Y.,  to 
enable  her  to  carry  on  her  business,  and  she 
derived  the  full  benefit  of  the  whole  sum  ad- 
vanced. Ilutton  V.  Crutwell,  El.  &  Bl.  15  ; 
17  Jur.  392 ;  22  L.  J.,  Q.  B.  98.     (Eng.) 

41.  A  trader  in  consideration  of  a  past 
debt  of  240Z.  and  a  present  advance  of 
200i.,  conveyed  by  deed  substantially  the 
whole  of  his  property,  giving  the  trans- 
feree a  right  to  seize  and  take  all  other  fu- 
ture acquired  property,  even  though  it 
should  be  purchased  with  the  money  which 
was  alleged  to  be  the  consideration  for  the 
transfer.  Held,  that  inasmuch  as  the  trader 
got  no  equivalent  for  any  part  of  the  stock 
transferred  and  such  transfer  necessarily  de- 
feated and  delayed  his  creditors,  though 
without  fraud  in  fact,  it  constituted  an  act 
of  bankruptcy.  Graham  .v.  Chapman,  12 
C.  B.  m ;  2  L.  J.,  C.  P.  173.     (Eng.) 

42.  A  trader  in  consideration  of  advances 
in  cash  and  goods,  assigned  all  his  stock  to 
the  defendants,  to  secure  such  advances,  and 
also  a  debt  previovsly  due  to  them.  The 
goods  so  assigned  comprised  all  his  property, 
except  some  household  furniture  and  book 
debts.  In  an  action  by  the  assignees  of  the 
trader  to  recover  the  value  of  the  goods 
seized  under  this  bill  of  sale,  the  judge  left 
it  to  the  jury,  with  very  strong  observations, 
to  say  whether  they  would  infer  an  intent 
to  defeat  and  delay  creditors.  The  jury 
having  found  for  the  plaintiffs,  the  court, 
thinking  the  jury  might  have  been  misled  by 
the  observations  of  the  judge,  granted  a  new 
trial,  the  costs  to  abide  the  event.  Pennell 
V.  Dawson,  18  C.  B.  355.     (Eng.) 

43.  A  sale  by  a  trader  in  insolvent  cir- 
cumstances, and  on  the  eve  of  bankruptcy, 
of  his  stock  in  trade  and  the  bulk  of  his  prop- 
erty to  one  of  his  creditors,  the  consideration 
being  in  part  an  old  debt,  is  not  per  se  an 
act  of  bankruptcy,  though  the  effect  is  to 
stop  the  trading.  Bill  v.  Simpson,  2  S.  <& 
N.  410 ;  26  L.  J.,  Exch.  363.     (Eng.)  ' 

44.  An  assignment,  by  a  trader,  of  all 
his  property  and  effects  for  apresent  advance 
of  a  part  of  their  value,  is  not  necessarily  an 
act  of  bankruptcy.    Pennell  v.  Reynolds,  11 


C.  B.,  N.  S.  709;  5  L.  T.,  N.  S.  286. 
(Eng.) 

45.  But  a  bill  of  sale  by  which  all  a  tra- 
der's property  is  assigned,  as  a  security  for 
an  antecedent  debt,  and  also  for  future  ad- 
vances, is  an  act  of  bankruptcy.  Lacur  v. 
Ciffen,  4  Giff.  75 ;  9  Jur.,  N.  S.li;  32  £. 
J.,  Chanc.  25 ;  11  W.  B.  135  ;  7  L.  T.,  N. 
S.  411  ;  affirmed  on  appeal,  9  Jur.,  N.  S. 
477 ;  32  L.  J.,  Chanc.  315  ;  11  W.  M.  474 ; 
7  L.  T.,  N.  S.  774.    (Eng.) 

46.  In  performance  of  previous 
contract  or  arrangement.  A  deed 
was  made  between  L.,  a  trader,  B.,  his  sure- 
ty, and  his  creditors,  reciting  that  the  credit- 
ors had  agreed  to  accept  a  composition  in  the 
pound  on  the  amount  of  their  debts,  to  be 
paid  by  instalments,  and  secured  by  bills 
drawn  by  L.  on  B.  and  accepted  by  him  and 
by  L.'s  promissory  note.  Before  executing 
the  deeds  B.  stipulated  with  L.  for  security 
to  himself  over  L.'s  property.  On  non-pay- 
ment of  the  first  instalments  the  creditor 
commences  an  action  against  L.  for  his  whole 
debt,  in  which  he  ultimately  obtained  judg- 
ment. L.,  under  pressure  from  B.,  after  the 
commencement  of  the  action,  and  before 
judgment  was  obtained  on  it,  assigned  all  his 
property  to  B.  This  was  hona  fide  in  ful- 
filment of  his  promise  to  give  B.  security. 
L.  was  afterwards  declared  a  bankrupt. 
Held,  that  the  assignment  to  B.  was  an  act 
of  bankruptcy,  it  being  an  assignment  of  all 
the  tradei''s  property,  and  not  being  for  such 
an  equivalent  as  to  make  it  not  necessarily 
delay  hi.s  creditors.  Leake  v.  Young,  5  El. 
&  Bl.  955  ;  2  Jur.,  N.  S.  516 ;  25  L.  J.,  Q. 
B.  255.     (Eng.) 

47.  But  where  a  trader,  being  indebted 
to  various  persons,  procured  from  A.  an  ad- 
vance of  2001.,  for  which  he  verbally  agieed 
to  give  a  bill  of  sale  of  all  his  property  if 
called  upon  to  do  so,  and  on  receiving  the 
money  he  gave  to  A.  a  promissory  note  for 
200^,  a  memorandum  of  agreement  to  assign 
some  property  expectant  in  the  death  of  his 
wife's  father,  together  with  a  policj'  of  insur- 
ance, and  also  another  memorandum  of  agree- 
ment to  pay  101.  yearly  as  bonus ;  at  a  later 
period,  on  being  requested,  he  executed  a 
bill  of  sale  of  all  his  property  to  A.  Held, 
first,  that  such  a  bill  of  sale,  having  been 
executed  in  pursuance  of  the  original  agree- 
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ment,  was  not  an  act  of  bankruptcy.  Harris 
V.  Rickett,  i  H.  d;  N.  1;W  L.  J.,  Exdh.  4. 
(Eng.) 

48.  Held,  secondly,  that  evidence  of 
the  original  verbal  agreement  was  admissible, 
inasmuch  as  the  subsequent  writers'  agree- 
ment did  not  contain,  and  was  not  intended 
to  contain  the  whole  agreement  between  the 
parties.    Id. 

49.  A  trader  being  in  difficulties,  and 
having  five  executions  against  him,  all  his 
goods  were  conveyed  to  the  defendant  by  a 
bill  of  sale  from  the  sheriff,  with  an  under- 
derstanding  that  they  should  remain  in  A.'s 
premises  to  enable  him  to  purchase  them. 
The  jury  having  found  that  the  transaction 
was  not  only  to  relieve  A.  from  a  forced  sale 
of  his  goods,  but  also  to  protect  them  from 
the  demands  of  other  creditors,  ileld,  that 
the  transaction  was  an-  act  of  bankruptcy. 
Graham  v.  Furber,  14  G.  B.  410  \2C.d;  P. 
452;  18  Jur.  226;  23  L.  J.,  C.  F.  51. 
(Eng.) 

50.  Notice  of.  A  shareholder  in  a  com- 
pany made  an  assignment  of  certain  paid  up 
shares  by  way  of  mortgage.  The  assignee 
gave  no  notice  to  the  company.  The  assign- 
or had  also  unpaid  shares  iu  the  same  com- 
pany, and  in  the  course  of  discussions  at 
the  board  of  directors  respecting  the  unpaid 
shares,  the  assignor  verbally  informed  the 
directors  of  the  assignment  of  his  paid  up 
shares ;  but  no  entry  was  made  on  the  min- 
utes of  this  notice.  The  assignor  afterwards 
became  bankrupt.  Held,  that  inasmuch  as 
the  directors  received  the  information  in  the 
course  of  the  transaction  of  the  business  of 
the  company,  the  notice  was  sufficient  to 
make  the  assignment  complete  in  equity; 
and  that  the  shares  did  not  remain  in 
the  order  and  disposition  of  the  bankrupt. 
Hx  parte  Agra  Bank,  in  re  Worcester,  37 
L.  J.,  Banlc.  23  ;  3  £.  B.,  Cli.  555  ;  16  W. 
B.  879 ;  18  L.  T.,  N.  S.  866.    (Eng.) 

51.  Objecting  to.  "Where  an  assign- 
ment was  made  by  an  insolvent  debtor  pre- 
viously to  St.  1836,  c.  238,  in  trust  for  the 
payment  of  his  debts,  and  the  claims  of  the 
creditors  preferred  in  the  assignment,  who 
had  become  parties  thereto,  exceeded  the 
value  of  the  property  assigned,  it  was  held, 
that  it  was  not  competent  for  an  unpreferred 


creditor,  who  had  not  become  a  party  to  the 
assignment,  to  object  to  its  validity  on  the 
ground  that  it  required  of  the  creditors  be- 
coming parties  thereto  a  release  in  full  with- 
out regard  to  the  amount  of  the  dividend, 
or  on  the  ground  that  a  life  estate  only 
passed  thereby,  on  the  real  estate  of  which 
the  assignees  were  seized  in  fee.  Nostrand 
V.  Atwood,  19  Pick.  (JKass.')  281. 

52.  Of  contingent  interest  or  ex- 
pectancy. It  seems  settled  that  courts  of 
equity  will  support  assignments  of  contin- 
gent interests  and  expectations,  and  of 
things  which  have  no  present  actual  exis- 
tence, but  rest  in  probability  only,  provided 
the  agreements  are  fairly  entered  into,  and 
it  would  not  be  against  public  policy  to  up- 
hold them.  Where  an  assignment  of  an  ex- 
pectancy was  made  to  secure  an  existing 
debt,  it  was  held,  that  the  instrument  was 
supported  by  a  valid  consideration.  Stover 
V.  Egleshimer,  3  Keyes,  620. 

53.  Of  policy  of  insurance.  The 
assignment  of  a  policy  of  insurance  without 
notice  to  the  office,  does  not  prevent  the  op- 
eration of  the  clause  of  reputed  ownership. 
Ex  parte  Tennyson,  1  Mont.  &  Bligh.  67. 
(Eng.) 

54.  Of  machinery  and  effects.   An 

assignment  of  the  machinery  and  effects  of 
a  trader  necessary  for  carrying  on  his  trade, 
and  comprising  all  his  property  except  his 
household  furniture  and  book  debts,  which 
were  of  small  value,  he  being  at  the  time  in  in- 
solvent circumstances,  is  fraudulent  and  void 
against  his  assignees  on  his  becoming  bank- 
rupt. Ex  parte  Bland,  6  De  G.  Mac.  <&  G. 
757 ;  .S.  P.  Lindon  v.  Sharp,  6  M.  &  G. 
895 ;  7  Scott,  N.  B.  730 ;  13  L.  J.,  C.  P. 
67.     (Eng.) 

55.  Partnership.  Where  partners  by 
deed  assigned  all  their  partnership  effects  to 
trustees  for  the  benefit  of  their  creditors,  and 
some  of  the  separate  creditors  of  one  partner 
did  not  assent  to  it,  the  assignment  was 
fraudulent  and  void,  and  an  act  of  bank- 
ruptcy. Eckhard  v.  Wilson,  8  T.  B.  140. 
(Eng.) 

56.  One  of  two  traders,  in  partnership, 
conveyed  by  deed  his  separate  estate  to 
trustees  for  the  joint  creditors  of  both;  the 
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joint  creditors  agreeing  that  the  traders 
should  continue  in  possession  of  their  stock 
and  carry  on  business  with  a  view  to  re- 
trieve themselves ;  and  that  upon  their  pay- 
ing 4s.  &d.  in  the  pound  by  instalments,  they 
should  receive  a  general  release.  Held,  not 
an  act  of  bankruptcy.  Held,  also,  that  it 
was  properly  left  to  the  jury  to  say  whether 
the  deed  *as  executed  hona  fide  to  enable 
the  traders  to  retrieve  themselves,  or  was 
executed  with  intent  to  defraud  his  separate 
creditors.  Abbott  v.  Burbage,  2  Bing.,  N. 
C.  444;  2  Scott,  656 ;  1  Hodges,  448.  (Eng.) 

57.  Where  one  partner  makes  a  fraudu- 
lent grant  by  deed  to  another  partner,  is  an 
act  of  bankruptcy  in  the  former;  but  not  in 
the  latter.  Whitwell  v.  Thompson,  1  Esp. 
68.    (Eng.) 

58.  If  only  one  for  several  partners  exe- 
cutes ar  deed,  which  on  the  face  of  it  pur- 
ports to  convey  for  himself  and  the  other 
partners  all  their  personal  property,  the  deed 
operates  to  convey  the  share  of  that  one, 
and  where  one  of  two  partners  executed 
such  an  assignment  of  the  partnership  prop- 
erty before,  and  the  other  did  not  execute  it 
until  after  the  flat  in  bankruptcy  had  issued. 
Held,  in  the  absence  of  anything  to  show  that 
tlie  deed  was  delivered  as  an  escrow,  that  the 
former  had  committed  an  act  of  bankruptcy. 
Bowker  v.  Burdekin,  11  M.  &  W.  128;  12 
£.  J.,  Exch.  329.     (Eng.) 

59.  An  assignment  by  one  of  two  insol- 
vent partners  of  all  his  interest  in  the  part- 
nership assets  to  the  other,  in  consideration 
of  a  covenant  by  the  latter  to  pay  all  the 
partnership  debts,  is  an  act  of  bankruptcy, 
and  is  fraudulent  and  void  as  against  their 
joint  creditors.  Ex  parte  Mayen,  11  Jur., 
N.  S.  433;  13  W.  B.  629;  12  L.  T.,  N.  S. 
254.     (Eng.) 

60.  A  partnership  which  existed  between 
A.  &  B.  was  dissolved  by  mutual  consent. 
A.  being  separately  possessed  of  freehold 
and  leasehold  estates,  after  the  dissolution, 
conveyed  them  to  trustees  for  sale  or  mort- 
gage, and  empowered  them  to  execute 
such  conveyances  as  they  should  think  fit 
for  the  purpose  of  converting  his  estates 
into  money,  in  order  to  enable  him  to  carry 
on  his  trade,  and  to  pay  his  creditors  their 
debts ;  aud  it  was  agreed,  that  such  convey- 


ances might  be  made  and  executed  by  the 
trustees,  with  or  without  the  concurrence 
of  A.,  and  that  they  should  be  seized  or  in- 
terested in  the  money  arising  from  such  sale 
or  mortgage.  At  the  time  this  deed  was 
executed,  A.  had  stock  in  trade,  and  other 
personal  eifects,  to  a  considerable  amount, 
independently  of  the  partnership  debt.  The 
trustees  were  not  creditors  of  either  A.  or 
his  partner.  A.  and  his  partner  afterwards 
gave  C.  &  Co.,  who  were  not  creditors  of 
either,  a  power  of  attorney  to  make  demands 
of  every  description,  to  examine  and  settle 
all  the  accounts,  together  with  other  powers 
to  act  for  them,  they  agreeing  to  ratify  what- 
ever should  be  done  under  it.  A  deed  was 
afterwards  prepared  by  A.  and  his  trustees, 
for  the  purpose  of  conveying  all  his  freehold 
and  leasehold  estates  previously  conveyed  to 
D.  &  C.  to  sell  or  mortgage,  with  a  view  to 
raise  130,000i.,  and  40,000?.  in  negotiable 
bills  of  exchange,  and  to  indemnify  the 
drawers  and  receiptors ;  but  these  sums  were 
not  advanced,  nor  were  the  bills  drawn,  or 
any  other  act  done  under  the  latter  deed. 
Held,  that  neither  the  execution  of  the  first 
conveyance  to  his  trustees,  nor  the  power  of 
attorney,  under  the  circumstances,  consti- 
tuted an  act  of  bankruptcy,  by  A.  Berney  v. 
Davison,  4  Moore,  126;  I  B.  &  B.  408. 
(Eng,) 

61.  So,  where  such  partners,  being  in  in- 
solvent circumstances,  stopped  payment  on 
the  15th  of  Februarj',  1819,  and  dissolved 
their  partnership  on  that  day.  A.  being 
separately  possessed  of  freehold  and  lease- 
hold estates,  conveyed  the  whole  of  them  on 
the  same  day,  by  indentures  of  lease  and  re- 
lease, to  trustees  in  trust  for  sale  or  mort- 
gage, for  the  purpose  of  converting  such  es- 
tates into  money,  it  being  convenient  to  A. 
to  raise  money  at  an  early  period  ;  and  sub- 
sequently to  his  conveyance,  A.  and  B.  gave 
a  power  of  attorney  to  C.  &  Co.  to  recover 
all  debts  which  should  be  due  to  them,  to- 
gether with  full  powers  of  them  to  act. 
Held,  that  these  circumstances  did  not  con- 
stitute an  act  of  bankruptcy  by  A.  Berney 
V.  Vyner,  4  Moore,  322 ;  \  B.  <&  B.  482. 
(Eng.) 

62.  Preferred.  An  assignment  by  a 
trader  of  all  his  estate,  stock  and  effects  to 
one  creditor  is  in  itself  an  act  of  bankrupt- 
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cy,  without  any  fraud  on  the  part  of  the 
trader.  Siebert  v.  Spooner,  1  M.  (&  W.  714; 
2  Gale,  135.     (Eng.) 

63.  Provision  for  compensation. 
An  assignment  in  trust  for  creditors  is  not 
rendered  void  by  a  provision  giving  the  as- 
signees (one  of  them  being  a  lawyer)  "  a 
just  and  reasonable  compensation  for  labor, 
time,  services  and  attention,"  in  the  business 
of  the  trust.  This  language  is  to  be  con- 
strued as  meaning  no  more  than  the  com- 
missions fixed  by  law.  Campbell  v.  Wood- 
worth,  24  N.  Y.  B.  304. 

64.  Recording  of.  And  shall,  within 
six  months,  cause  the  assignment  to  him  to 
be  recorded  in  every  registry  of  deeds 
or  other  oflSce  within  the  United  States 
where  a  conveyance  of  any  lands  owned  by 
the  bankrupt  ought  by  law  to  be  recorded. 
Sec.  14,  U.  S.  bankrupt  act,  1857. 

65.  A  deed  of  assignment  for  the  benefit 
of  creditors,  not  registered  through  want  of 
the  necessary  assents,  may  be  used,  even 
though  unstamped,  as  evidence  of  an  act  of 
bankruptcy.  In  re  Gouldwell,  ex  parte 
Squire,  38  L.  J.,  Bank.  13  ;  4  i.  M.,  Ch. 
47;  17  W.  iJ.  40;  19  L.  T.,  N.  S.  272; 
overruling,  ex  parte  Potter,  11  Jur.,  N.  S. 
59;  34  i.  J.,  Bank.  46;  3  De  G.,  J.  <&  S. 
240;  13  W.  B.  189 ;  11  L.  T.,  N.  S.  435. 
(Eng.) 

66.  Rights  of  trustees -under.  A., 
a  horse  dealer,  conveyed  by  assignment  all 
his  stock  in  trade  to  trustees  for  the  benefit 
of  his  creditors,  until  all  his  debts  should  be 
paid  off,  in  trust;  that  so  long  as  A.  should 
observe  the  orders  of  the  trustees,  he  was 
to  be  allowed  to  carry  on  the  business  sub- 
ject to  their  orders ;  that  all  the  receipts 
from  the  business  were  to  be  paid  over  to  the 
account  of  the  trustees,  and  that  all  monies 
were  to  be  paid  by  their  checks,  and  A.  was 
to  receive  a  weekly  salary.  The  creditors 
also  made  an  advance  for  the  purpose  of  car- 
rying on  the  business.  A.  carried  on  the 
business  for  some  time,  his  name  being  over 
the  door  at  the  place  of  business,  aud  he 
dealt  with  various  persons  as  if  he  con- 
ducted the  business  on  his  own  account; 
but,  on  his  neglecting  to  observe  their  or- 
ders, the  trustees  determined  his  right  to 
conduct  the  business,  and  he  acknowledged 


in  writing  their  right  so  to  do,  and  that  they 
assumed  the  possession  of  the  stock  in  trade. 
The  trustees  thereupon  gave  notice  to  the 
parties,  who  had  some  of  the  horses,  part 
of  the  stock  in  trade,  that  they  belonged  to 
them.  Two  days  after  this  notice,  A.  com- 
mitted an  act  of  bankruptcy.  It  was  held 
that  the  trustees,  by  allowing  A.  to  carry 
on  the  business  in  his  own  name,  were  not 
estopped  from  denying  the  horses  were  A.'s; 
and  that  the  horses  were  not  in  the  posses- 
sion, order  and  disposition  of  the  bankrupt 
at  the  time  of  his  bankruptcy,  within  6  Geo. 
4,  c.  16,  s.  72.  Price  v.  Groom,  2  JExch. 
542;  17  L.  J.,  Exch.  346.    (Eng.) 

67.  Setting  aside.  The  remedy  of  a 
party  whose  rights  are  affected  by  an  assign- 
ment under  the  insolvent  laws  when  prelimi- 
nary proceedings  are  irregular,  is  by  appli- 
cation in  equity  to  this  court  to  arrest  the 
proceedings  and  set  aside  the  assignment. 
Hanson  v.  Paige,  3  Gray  (^Mass.")  239. 

68.  Substitution  of  preferred 
creditors  for  assignee,  &c.  Where 
an  assignment  has  been  made  for  the  benefit 
of  creditors  which  is  subsequently  raised  by 
an  arrangement  whereby  one  of  the  preferred 
creditors,  acting  for  himself,  and  as  the 
agent  of  another  creditor,  takes  the  place  of 
the  assignee  and  purchases  these  preferred 
debts  and  receives  the  assets  assigned  for 
their  liquidation,  he  will  not  be  allowed  to 
apply  the  assets  first  to  the  payment  of  his 
own  claims  in  full,  leaving  his  principal's 
claim  unpaid,  and  thereafter  seek  to  enforce 
the  payment  thereof  from  other  parties  al- 
leged to  be  liable  therefor,  but  must  apply 
them  to  the  satisfaction  of  all  the  debts  pro- 
vided for  in  the  assignments,  upon  the  basis 
of  a  pro  rata  distribution.  Chapman  v. 
Thomas,  4  Keyes,  216. 

69.  To  assignee.  And  shall  within 
six  months  cause  the  assignment  to  him  to 
be  recorded  in  every  registry  of  deeds  or 
other  office  within  the  United  States  where 
a  conveyance  of  any  lands  owned  by  the 
bankrupt  ought  by  law  to  be  recorded.  Sec. 
14,  TJ.  S.  bankrupt  act,  1867. 

70.  To  one  creditor.  An  assignment 
by  a  debtor,  who  is  insolvent,  of  his  property 
in  trust  for  the  benefit  of  a  single  creditor  or 
surety,  containing  no  provision  for  the  bene- 
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fit  of  creditors  generally,  is  not  within  the 
act  of  congress,  which  declares  the  United 
States  entitled  to  prioiity  of  payment  "  in 
cases  where  a  debtor  not  having  sufiScient 
property  to  pay  all  his  debts  shall  make  a 
voluntary  assignment  thereof  for  the  benefit 
of  his  creditors."  Bouchaud  v.  Dias,  1 
Comstock,  (2V.  Y.")  201. 

71.  Accordingly,  when  a  debtor  made 
such  an  assignment  of  his  property  and  his 
surety  in  certain  custom  house  bonds,  filed 
a  bill  claiming  that  the  United  States  had 
acquired  a  right  to  be  first  paid,  and  to  be 
subrogated  to  that  right  on  the  ground  that 
as  such  surety  he  had  been  compelled  to  pay 
the  bonds ;  held,  that  the  bill  could  not  be 
sustained.     Id. 

72.  Twelve  months  before  bank- 
ruptcy. Section  35  of  the  U.  S.  bankrupt 
act  of  1867,  does  not  apply  to  an  assignment 
made  more  than  twelve  months  before  the 
filing  of  the  bankrupt's  petition,  such  assign- 
ment being  for  the  benefit  of  all  the  credit- 
ors of  the  bankrupt.  In  re  Arledge,  (S.  D. 
Ga.') ;  I  N.B.  B.  195.  Contra,  see  3  N. 
B.  U.  41,  p.  145,  No.  109,  A.  &  E.  Digest. 

73.  Under  act  of  1844  of  Maine. 
An  insolvent  debtor,  contemplating  the  as- 
signment of  all  his  property,  for  the  benefit 
of  his  creditors,  in  accordance  with  the 
statute  of  1844,  c.  112,  transferred  portions 
of  his  estate  to  secure  certain  honorary  lia- 
bilities, and  shortly  theieafter  executed  an 
as.signment  of  his  remaining  property. 
Held,  that  the  transfers  and  the  assignment 
were  to  be  regarded  as  parts  of  one  trai.sac- 
tion,  and  that  inasmuch  as  the  assignment 
did  not  provide  for  the  equal  distribution  of 
the  debtor's  estate,  in  accordance  with  the 
statute,  it  was  fraudulent  and  void,  and  that 
the  assignee  was  chargeable  as  trustee  of  the 
debtor.  An  assignment  must  in  fact,  as 
well  as  in  form,  provide  for  the  equal  distri- 
bution of  the  debtor's  estate  not  exempt  from 
attachment,  or  it  will  not  answer  the  re- 
quirements of  the  statuCe.  Berry  v.  Cutts, 
42  Me.  B.  445. 

74.  Bankrupt  act.  An  assignee  un- 
der a  foreign  commission  of  bankruptcy,  is 
not  entitled  before  judgment  to  an  injunc- 
tion to  restrain  the  bankrupt  from  receiving 
from  the  custom  house  here,  property  which 
was  on  the  high  seas  on  board  a  vessel,  on 


its  way  from  England  to  New  York,  at  the 
time  of  the  suing  out  of  the  commission. 
Abraham  v.  Pleston,  3  Wend.  538. 

75.  An  assignment  under  the  bankrupt 
law  of  England  does  not  operate  as  a  legal 
transfer  of  the  personal  property  of  the 
bankrupt,  in  this  country,  even  as  between 
the  assignee  and  the  bankrupt.  Per  May- 
nard,  Oliver  and  Stebbins,  senators.    lb. 

76.  If  the  property  be  on  board  a  Brit- 
ish vessel  on  the  high  seas,  at  the  time  of 
the  suing  out  of  the  commission,  and  thus 
within  the  jurisdiction  of  England  it  passes 
by  the  assignment,  but  if  so  the  fact  must 
be  distinctly  averred,  and  will  not  be  pre- 
sumed. Per  Maynard  and  Stebbins,  sena- 
tors.   Id. 

77.  The  assent  of  a  bankrupt  to  a  statu- 
tory assignment  of  his  property,  is  not  to 
be  presumed,  while  the  proceedings  are  yet 
ir  fieri.    Id. 

78.  If  the  same  efiect  be  given  to  statu- 
tory assignment,  as  a  voluntary  conveyance, 
the  assignee  is  not  entitled  to  an  injunction 
before  judgment.    Id. 

79.  Under  insolvent  act.  An  as- 
signment by  a  debtor  pursuant  to  an  insol- 
vent act  of  all  his  estate,  real  and  personal, 
passes  the  title  to  all  the  lands  which  he 
owns,  without  further  description.  Eose- 
boom  V.  Mosher,  2  Denio,  61. 

80.  Lands  owned  by  him,  though  not 
mentioned  in  his  inventory,  pass  by  such  as- 
signment.   Id. 

81.  A  reconveyance  by  the  trustees  will 
not  be  presumed,  or  their  title  be  held  to  be 
extinguished  on  account  of  the  lapse  of  time 
without  the  assertion  of  title  under  the  as- 
signment, where  there  is  no  proof  that  the 
debts  of  the  insolvent  had  been  paid.    Id. 

82.  Under  pressure.  An  assign- 
ment under  pressure,  by  an  insolvent  trader 
to  a  creditor  of  part  of  his  property  is 
fraudulent,  and  an  act  of  bankruptcy,  if  the 
necessary  effect  of  forcing  the  agreement 
would  be  to  stop  the  trader's  business  and 
so  defeat  his  creditors,  and  the  assignee  is 
aware  of  that  consequence.  Young  v.  Fletch- 
er, 3  .4.  d-  C.  732;  11  Jm:,  N.  S.  449;  34 
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L.  J.,  Exch.  154 ;  13  N.  B.  722 ;  12  L.  T., 
N.S.392.  (Bng.) 

83.  Therefore,  where  an  insolvent  trader, 
being  pressed  by  liis  creditor  for  payment  of 
233?.,  assigned  his  stock  in  trade  and  house- 
hold furniture,  of  the  value  of  125?.,  his  re- 
maining property  being  an  equity  of  re- 
demption valued  at  150?.,  and  book  debts, 
of  which  28?.  only  were  good,  and  the  as- 
signee was  aware  that,  by  putting  the 
bill  of  sale  in  force,  he  would  stop  the 
trader's  business.  Held,  that  the  assign- 
ment was  an  act  of  bankruptcy.    Id. 

84.  If  a  trader  on  the  eve  of  bankruptcy, 
yielding  to  the  bona  fide  pressure  of  a  cred- 
itor gives  him  a  security  on  his  part  of  his 
property,  this  is  not  a  fraudulent  preference, 
although  both  parlies  may  be  aware  of  the  im- 
pending bankruptcy ;  but  if  the  debtor,  even 
on  a  pressure,  assigns  the  whole  of  his  prop- 
erty to  a  creditor,  so  as  to  disable  him  from 
continuing  to  carry  on  his  business,  this  is  a 
fraudulent  preference,  and  invalid  against 
the  other  creditors  upon  a  bankruptcy.  The 
same  result  follows  where  an  exception 
from  the  whole  property  assigned  is  merely 
colourable.  Johnson  v.  Fesenmeyer,  25 
Beai\  88 ;  affirmed  on  appeal,  3  De  O.  <6 
J.  13.     (Eng.) 

85.  A  trader  being  pressed  by  two  creat- 
ors, one  of  whom  had  a  bill  of  sale  on  part  of 
his  property  and  the  other  creditor  an  exe- 
cution on  the  residue  of  his  goods,  applied 
to  0.  to  assist  him,  and  in  consideration  of 
his  agreeing  to  pay  off  the  two  creditors,  as- 
signed to  C,  by  a  bill  of  sale,  all  his  estate 
and  effects.  0.  paid  off  the  creditors.  Held, 
that  the  assignment  was  not  an  act  of  bank- 
ruptcy as  it  was  not  an  assignment  in  consid- 
eration of  a  past  debt  only,  but  an  assign- 
ment in  consideration  of  the  assignee  releas- 
ing the  trader's  propert}'  from  a  charge 
already  laid  upon  it.  Whltmore  v,  Cla- 
ridge,  33  L.  J.,  Q.  B.  87  ;  9  L.  T.,  N.  S- 
451;12  1^.  B.  214.     (Eng.) 

86.  A  transaction  whereby  the  property 
of  a  trader  is  conveyed  to  secure  a  surety  to 
composition  deed  against  liabilities  which 
he  had  incurred  to  the  particular  creditors 
who  may  come  in,  and  which  surety  can 
stop  the  trader  at  any  moment,  is  not  a  case 
where    the    trader   receives    an  equivalent 


Leake  v.  Young,  5  El.  &  Bl.  955;  2  J.  N. 
S.  516 ;  25  L.  J.,  Q.  B.  265.     (Eng.) 

87.  A  tradesman  mortgaged  the  freehold 
house  in  which  he  carried  on  his  trade,  be- 
ing his  only  real  estate,  to  secure  an  exist- 
ing debt  of  1,100?.,  for  *hich  he  was  liable 
as  surety,  which  exceeded  the  value  of  the 
mortgaged  property.  His  other  property 
was  of  very  trifling  amount.  He  was  at  the 
time  liable  as  surety  on  a  promissory  note 
for  2,000?.,  and  afterwards  the  other  makers 
having  become  insolvent,  he  was  called  upon 
for  payment,  and  became  bankrupt.  Held, 
that  the  mortgage  was  void  as  against  the 
assignees  in  bankruptcy,  as  being  an  assign- 
ment made  to  defeat  or  delay  creditors. 
Gookricke  v.  Taylor,  2  Be  G.,  J.  &  S.  122; 
10  Jur.,  N.  S.  414;  12  W.  B.  632;  10  £. 
T.,  N.  S.  113  ;  affirmed  decision  of  Ward, 
r.  C.2H.d:  M.  380  ;  9  L.  T.,  N.  S.  604 ; 
12  W.  B.  301 

88.  A  commissioner  having  annulled  an 
adjudication,  on  the  ground  of  want  of  an 
act  of  bankruptc}',  the  bankrupt  having  ex- 
ecuted a  mortgage  of  all  his  effects,  in  con- 
sideration of  an  advance  from  a,  society  of 
which  he  was  member,  to  secure  his  monthly 
payments,  with  a  proviso  that  in  default,  or 
if  any  legal  proceedings  should  be  taken 
against  the  mortgagor  "tending  towards 
bankruptcy,"  the  whole  payments  were  to 
be  due  and  the  trustees  of  the  deed  were 
then  to  have  a  power  of  sale ;  on  appeal  the 
Lords  Justices  reversed  the  decision.  Ex 
parte  Lewis,  31  L.  J.,  Bank.  11.     (Eng.) 

89.  A  trader,  by  a  bill  of  sale,  dated 
the  24th  of  April,  1860,  reciting  that  he  was 
indebted  to  M.  in  98?.  for  goods  already  de- 
livered, and  that  he  was  desirous  of  obtain- 
ing a  further  supply  to  the  extent  of  82?., 
which  M.  declined  to  furnish  without  securi- 
ty, assigned  to  M.  all  his  household  furni- 
ture, stock  in  trade,  and  effects  for  securing 
the  180?.  and  any  further  advance  which  M. 
might  make  to  him,  with  a  proviso  for  a  re- 
demption on  payment,  and  a  pftwer  to  M.  to 
seize  and  sell  if  the  money  should  not  be 
paid  on  demand.  No  further  advance  be- 
yond the  82?.,  either  in  money  or  in  goods, 
was  made  by  M.  At  the  time  of  the  exe- 
cution of  this  deed  the  trader  was  indebted 
to  several  other  creditors  in  sums  sufficient 
to    constitute    good     petitioning    creditors 
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debtors.  Held,  that  the  execution  of  the 
deed  was  an  act  of  bankruptcy.  Topping  u. 
Keysell,  16  C.  B.,  N.  S.  258  ;  10  Jur.,  N. 
S.  774;  33  L.  J.,  C.  P.  225 ;  12  W.  B. 
756;  10  L.  T.,  N.  S.  526.    (Eng.) 

90.  Under  state  law.  An  assign- 
ment under  St.  1836,  c.  238,  is  not  made 
void  by  the  assignor  giving  a  preference  to 
particular  creditors  immediately  before  the 
execution  of  the  assignment,  although  he 
afterwards  makes  those  persons  his  assignees. 
Property  which  is  illegally  transferred  for  the 
purpose  of  giving  a  preference  to  a  creditor 
who  afterwards  makes  an  assignment  under 
St.  1836,  c.  238,  fall  into  the  general  fund 
assigned  for  the  benefit  of  all  his  creditors ; 
and  therefore  the  preferred  creditor  cannot 
be  charged  as  trustee  of  the  debtor  in  the 
process  of  foreign  attachment  sued  out  by  a 
single  creditor.  McComber  v.  Weeks,  3 
Met.  (_Mass.')  512. 

9 1 .  A  general  assignment  with  preferences 
for  the  benefit  of  creditors  which  is  void 
under  the  laws  of  New  Jersey,  was  made  in 
the  city  of  New  York,  of  property  then  in 
New  Jersey.  Subsequently  such  property 
was  taken  in  New  Jersey  under  a  foreign 
attachment  and  sold.  Held,  that  no  title  to 
such  property  in  New  Jer.sey  passed  by  such 
assignment,  and  that  the  same  was  subject 
to  such  attachment  proceedings.  Gidlander 
V.  Howill  et  al.  8  T^any,  657  ;  (35  N.  Y.} 

92.  It  is  competent  for  debtors  in  failing 
circumstances  to  make  an  assignment  of  all 
their  property  for  the  benefit  of  their  credi- 
tors, providing  that  their  confidential  and 
accommodation  creditors,  shall  be  first  paid ; 
secondly,  that  these  creditors  who  had  exe- 
cuted <i  conditional  release,  fifty  per  cent, 
on  their  claims ;  thirdly,  the  residue  of  the 
creditors  to  be  paid.  Debtors  have  author- 
ity to  stipulate  to  pay  fifty  per  cent,  with 
claims  of  all  creditors  who  will  execute  a 
conditional  1-elease  agreeing  to  receive  the 
same  in  discharge  of  their  claims,  and  in 
making  an  assignment,  it  is  lawful  to  prefer 
such  class  of  creditors.  Spaulding  v.  Straing, 
10  Tiffany,  (37  N.  Y.)  135 

93.  Those  creditors  who  refuse  to  exe- 
cute such  conditional  release,  have  no  legal 
remedy,  if  nothing  remains  to  apply  to  their 
demands.     So  long  as  by  the  terms  of  as- 


signment, the  whole  property  of  the  debtor 
is  appropriated  to  the  payment  of  debts.  Id. 

94.  A  debtor  who  makes  a  voluntary  as- 
signment for  the  benefit  of  his  creditors,  may 
direct  in  general  terms  a  sale  of  the  property 
and  collection  of  the  dues  assigned,  and  may 
also  direct  upon  what  debts  and  in  what 
order  the  proceeds  shall  be  applied,  but  it 
seems  that  beyond  this  he  can  prescribe  no 
condition  whatever,  in  neglect  to  the  man- 
agement or  disposition  of  the  assigned  prop- 
erty.   Id. 

95.  It  seems  that  an  insolvent's  assign- 
ment may  be  void  for  expressly  resting  on 
the  assignee  a  discretionary  power  which 
might  be  legally  exercised  by  him  on  the  ab- 
sence of  such  a  provision,  under  his  general 
responsibility  as  a  trustee,  and  subject  to 
the  control  of  the  courts.  Dunham  v.  Wa- 
terman, 3  Smith,  (17  N.  T.)  9. 

96.  A  provision  in  the  assignment  of  an 
insolvent  debtor  that  the  assignee,  a  lawyer, 
shall  be  allowed  a  reasonable  counsel  fee, 
over  and  above  expenses  and  commissions 
for  executing  the  trust,  is  illegal  and  renders 
the  assignment  void.  Nichols  v.  McEwen, 
3  SmUh,  (17  N.  F.)  22. 

97.  An  assignee  on  trust  for  creditors,  is 
not  a  purchaser  for  valuable  consideration, 
and  no  innocence  on  his  part  will  uphold  the 
assignment  if  it  would  otherwise  for  any 
reason  be  adjudged  fraudulent  and  void. 
Griffin  v.  Marquardt,  3  Smith,  (17  N.  Y.) 
28. 

98.  "What  it  conveys.  M.  was  dis- 
charged by  the  insolvent  laws  of  Pennsyl- 
vania, after  having  made  an  assignment  ac- 
cording to  the  requirements  of  the  law,  of 
all  his  estate,  property  and  effects,  for  the 
benefit  of  his  creditors.  After  his  discharge 
he  presented  a  petition  to  Congress,  for  a 
compensation  for  extra  service  performed  by 
him  as  United  States  ganger,  before  his  pe- 
tition for  his  discharge  by  the  insolvent  law. 
As  ganger,  he  had  received  the  sdary  allowed 
by  law,  but  the  services  for  which  the  com- 
pensation was  asked,  were  performed  in  ad- 
dition to  those  of  gauger,  by  re-gauging 
wines  which  had  become  necessary  by  an 
act  of  Congress,  reducing  the  duties  charged 
upon  them.    Congress  passed  an  act,  giving 
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him  a  sum  of  money  for  those  extra  services. 
Held,  that  the  assignee  under  the  insolvent 
laws,  was  entitled  to  receive  from  the  Treas- 
ury of  the  United  States,  the  amount  so  al- 
lowed. Milnor  et  at  v.  MeLz,  (U.  S.  S.  C.) 
16  Peters,  221. 

99.  An  assignment  from  a  commission 
of  insolvency,  upon  proceedings  against  a 
partnership  of  all  the  estate,  real  and  per- 
sonal, of  said  insolvent  debtors,  passes  the 
separate  estate  of  each  partner.  Judd  v. 
Gibs.  3  Grai/  (JIfass.)  539. 

1 00.  The  owner  of  a  long  term  in  land, 
agreed  to  let  it  for  three  years,  and  also, 
when  called  upon  by  the  tenant,  to  grant 
him  a  lease  for  three  years,  seven  years,  or 
the  whole  term.  The  tenant  continued  in 
the  occupation  beyond  the  three  years,  and 
became  bankrupt.  The  assignee  sold  the 
bankrupt's  estate  and  interest  in  the  lease- 
hold to  a  purehaser.  Held,  that  it  passed 
to  the  assignee.  Buckland  v.  Papillon,  2  L. 
B.,  Ch.  67 ;  36  L.  J.,  Ghane.  81 ;  12  Jur., 
N.  S.  992;  15  W.  B.  92 ;  15  L.  T.,  N.  8. 
378.     (Eng.) 

101.  When  a  bar  to  discharge.  An 
assignment  by  a  debtor  of  all  his  estate  to 
trustees  for  the  payment  of  his  debts,  is 
against  the  debtor,  conclusive  evidence  of  his 
insolvency,  at  the  time  of  its  execution ;  and 
such  assignment  giving  a  preference  to  some 
creditors,  in  the  payment  of  their  demands, 
is  a  bar  to  the  discharge  of  the  debtor,  under 
the  insolvent  laws,  from  his  debts  which  ex- 
isted wheii  the  assignment  was  made.  More- 
wood  V.  HoUister,  2  Selden,  (6  N.  T.)  309. 

1 02.  Where  bankrupt  and  creditor  have, 
nearly  up  to  the  date  of  filing  the  bank- 
ruptcy petition,  been  in  the  habit  of  borrow- 
ing and  loaning  one  another  money  on  checks, 
notes  and  the  like,  sometimes  with,  and 
oftener  without  security,  and  when  an  as- 
signment of  a  claim  was  made,  subsequent 
to  the  last  of  such  transactions,  to  cover  a 
portion  of  some,  the  court  held  it  to  be  a 
fraudulent  preference,  sufficient  to  prevent  a 
discharge.  In  re  Foster  (S.  B.,  N.  Y.),  2 
N.  B.  B.  81. 

103.  "When  an  act  of  bankruptcy. 
The  assignment  by  a  debtor  of  all  his  estate 
in  trust  for  his  creditors  within  six   (6")  I 
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months  of  the  commencement  of  bankruptcy 
proceedings,  is  an  act  of  bankruptcy,  even 
if  made  without  actual  fraud.  In  re  Barnes 
V.  Refctew  (£.  D.  Pa.)  4  N.  B.  B. 

1 04.  An  assignment  of  an  equity  of  re- 
demption, which  leaves  a  trader  in  the  pos 
session  of  the  materials  for  carrying  on  his 
trade  in  the  way  in  which  he  was  at  the  time 
carrying  it  on,  is  not  an  act  of  bankruptcy. 
Siebert  v.  Spooner,  IM.&  IT.  714;  2  Gale, 
135.     (Eng.) 

105.  An  assignment  of  all  the  property 
of  traders,  in  consideration  of  the  assignees 
giving  promissory  notes  to  the  traders'  cred- 
itors, is  an  act  of  bankruptcy.  Ex  parte 
Twitchenbart,  3  Mont.,  D.  &  D.  671 ;  af- 
firmed on  appeal,  De  Gex,  273 ;  8  Jur.  10, 
81;  13  i.  J.,  Bank.  19.     (Eng.) 

106.  A  deed  of  assignment  of  all  a 
debtor's  property  for  the  benefit  of  his  cred- 
itors, is,  though  unstamped  and  unregistered, 
available  as  an  act  of  bankruptcy  for  the 
purpose  of  founding  an  adjudication  against 
the  debtor.  In  re  Squire,  17  W.  B.  40 ;  19 
L.  T.,  N.  S.  272 ;  38  L.  J.,  Bank.  13 ;  4  i. 
B.,  Oh.  47.     (Eng.) 

107.  A  conveyance  of  a  part  may  be 
public,  fair  and  honest,  but  a  conveyance  of 
all  must  either  be  fraudulently  kept  secret 
or  produce  an  immediate,  absolute  bank- 
ruptcy. Wolsey  V.  De  Mattos,  1  Burr.  B. 
467,  468.     (Eng.) 

108.  A  deed  of  assignment  by  a  debtor, 
conveying  the  whole  of  his  estate  to  trustees, 
defeats  the  bankrupt  law  and  is  an  act  of  bank- 
ruptcy itself,  and  therefore  the  debtor  is.  a 
bankrupt  the  moment  he  has  executed  the 
deed.  Wilson  v.  Day,  2  Burr.  B.  827. 
(Eng.) 

109.  A  trader  being  and  knowing  him- 
self to  be  insolvent,  made  an  assignment, 
creating  no  preferences  among  his  creditors, 
of  all  his  property  for  their  benefit.  About 
ten  months  thereafter  he  filed  a  voluntary 
petition  in  bankruptcy,  and  his  discharge 
being  opposed  by  creditors  on  specification 
that  such  assignment  had  been  made  by  him, 
in  contemplation  of  becoming  bankrupt,  for 
the  purpose  of  preventing  the  distribution 
of  his  property  under  the  bankrupt  act  in 
satisfaction  of  his  debts.    The  court  held 
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that  the  bankrupt  made  such  assignment 
with  intent  to  delay  and  hinder  his  credit- 
ors, and  in  so  contemplating  the  commis- 
sion of  an  act  of  bankruptcy  denounced  by 
the  statute,  he  acted  in  contemplation  of  be- 
coming bankrupt.  In  so  doing  he  also  acted 
with  a  purpose  to  prevent  the  distribution 
of  his  property  under  the  bankrupt  act,  in 
seeking  to  provide  for  its  distribution  under 
the  assignment  by  an  assignee  selected  by 
himself.  Where  the  forbidden  intent  and 
purpose  exist  in  making  such  an  assignment, 
it  is  immaterial  what  are  its  terms  or  how 
much  or  how  little  of  the  assignor's  property 
it  conveys.  Discharge  refused.  In  re  Gold- 
schmidt,  3  N.  B.  It.  41. 

110.  The  execution  of  a  voluntary  as- 
signment by  an  insolvent  is  a  bankrupt  act, 
and  he  will  be  conclusively  presumed  to  have 
intended,  by  the  execution  of  the  trust 
thereby  created,  to  give  the  entire  control  of 
his  property  to  the  assignee  of  his  own 
making.  In  re  Smith,  (JV.  B.  N.  Y.)  3  N. 
B.  B.  98. 

111.  An  assignment  of  all  his  property 
by  a  bankrupt,  though  made  for  the  benefit 
of  all  his  creditors,  is  an  act  of  bankruptcy 
under  the  bankrupt  act  of  1867.  The  inten- 
tion of  that  law  clearly  is,  that  when  a  fail- 
ing debtor  becomes  conscious  of  his  inability 
to  prosecute  his  business  and  pay  his  debts, 
he  should  at  once  subject  his  property  to 
such  disposition  as  the  bankrupt  law_has 
provided  for.  The  property  then  becomes  a 
sacred  trust  for  the  benefit  of  his  creditors, 
who  have  a  right  to  insist  that  it  shall  be 
administered,  not  according  to  the  wish  or 
preference  of  the  insolvent,  or  in  accordance 
with  the  insolvent  laws  of  a  state,  but  ac- 
cording to  the  provisions  of  the  national 
bankrupt  act.  It  has  been  the  settled  doc- 
trine in  the  United  States,  under  every  bank- 
rupt law  that  has  been  passed,  that  when 
congress  had  called  into  exercise  the  clear 
constitutional  power  to  pass  a  uniform  bank- 
rupt law,  the  jurisdiction  and  legislation  of 
a  state  as  to  the  settlement  of  insolvent 
estates,  wholly,  suspended,  to  be  resumed 
only  when  the  national  law  ceased  to  be  in 
force.  In  re  Langley  ex  parte  Perry,  1  N. 
B.  B.  155 ;  s.  c.  1  L.  T.  B.  34. 

112.  In  England,  the  decisions  have  been 
uniform  from  the  time  of  Lord  Mansfield, 


that  an  assignment  of  all  his  property,  hy 
an  insolvent  debtor,  for  the  benefit  of  all  his 
creditors,  was  an  act  of  bankruptcy,  even 
where  no  actual  fraud  was  intended.  Deacon 
on  Bankruptcy,  72,  &  73;  Chriffith  on  Bank- 
ruptcy, 107,  119,  120. 

113.  When  evidence  for  assignee. 
In  a  suit  prosecuted  by  an  assignee  of  an  in- 
solvent debtor  under  St.  1838,  c.  163,  for 
any  debt,  right,.  &c.,  due  or  belongingto  such 
debtor,  the  assignment  is  conclusive  evidence 
of  the  plaintiff's  authority  to  sue  although 
there  may  have  been  irregularities  and  er- 
rors in  the  preliminary  proceedings.  The 
question  whether  there  are  irregularities 
and  errors  in  those  proceedings,  sufficient  to 
supersede  the  assignment  may  be  brought 
before  the  supreme  judicial  court,  on  petition 
by  any  person  aggrieved,  and  the  assignment 
will  thereupon  be  adjudged,  once  for  all,  to 
be  valid  or  invalid.  Wheelock  v.  Hastings, 
4  Met.  (Mass.)  504. 

114.  When  valid.  An  assignment  of 
goods  at  sea  as  a  collateral  security  for  a  debt 
and  a  subsequent  endorsement  of  a  bill  of 
lading,  are  good  as  against  the  assignees  of 
the  assignor,  who  committed  an  act  of  bank- 
ruptcy between  the  assignment  of  the  goods 
and  the  endorsement  of  the  bill  of  lading. 
Lampriere  v  Pasley,  2  S.  B.  485.     (Eng.) 

115.  Where  a  debtor  who  was  pressed 
by  a  creditor  and  was  unable  to  pay  him, 
applied  to  another  creditor  to  accept  an  as 
signment  of  his  stock,  partly  for  the  debt 
already  due  to  him,  and  partly  for  a  fresh 
advance,  do  not  constitute  evidence  of  a 
fraudulent  preference  of  such  greditor,  nor 
of  any  fraudulent  intent,  so  as  to  invalidate 
the  assignment  as  against  the  creditors  un- 
der a  subsequent  bankruptcy.  Bell  v.  Simp- 
son, 2H.(&N.  410;  26  L.  J.,Exch.  363. 
(Eng.) 

116.  An  assignment  for  the  benefit  of 
creditors  made  by  a  citizen  of  another  state, 
in  that  state,  and  valid  by  the  laws  of  that 
state,  holds  property  remaining  in  that  state, 
as  against  a  trustee,  process  brought  in  this 
state  by  a  citizen  of  that  state  against  the 
assignee,  who  resides  here.  Benedict  v. 
Parmenter,  et  al.  13  Grays  (Mass.)  88. 

117.  The  assignment  by  a  debtor  of  all 
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his  estate  in  trust  for  distribution  among  all 
his  creditors  equallj''  tends  necessarily  "  to 
defeat  or  delay  the  operation  of  the  bank- 
rupt law;  and  therefore,  if  executed  after 
this  law  (on  Juno  1, 1867)  went  into  practi- 
cal operation,  and  within  the  prescribed  limit 
of  six  months  before  the  commenceuient 
of  proceedings  against  hira  under  the  39th 
section  of  an  act  of  bankruptcy.  Such  as- 
signment, though  constructively  fraudulent 
with  such  relation  to  the  bankrupt  law  is, 
in  the  absence  of  actual  fraud,  not  void,  but 
voidable,  and  not  voidable  otherwise  than 
at  the  suit  of  the  assignee  in  bankruptcy. 
Barnes  v.  Kettew,  QE.  D.  Pa.)  4  N.  B.  B, 

118.  The  bankrupt  act  has  no  operation 
on  an  assignment  for  the  benefit  of  creditors 
valid  by  the  present  law  of  this  state,  until 
the  first  of  February,  1842.  The  word 
"  future  conveyances "  contained  therein 
mean  those  made  after  the  act  went  into 
operation.     Bricar  v.  Farnum,  2  Pa.  R.  146. 

119.  An  assignment  made  by  a  debtor, 
for  the  benefit  of  his  creditors,  is  not  ren- 
dered fraudulent  and  void  upon  its  face, 
by  a,  provision  authorizing  the  assignee 
"  to  employ  suitable  agents  at  a  reason- 
able eompensSition,  to  be  paid  out  of  the 
effects  assigned,  and  generally  to  adopt  such 
measures  in  relation  to  the  settlement  of  the 
estate  as  will,  in  his  judgment,  promote  the 
true  interest  thereof."  Mann  v.  Witbeck, 
17  Barb.  388. 

1 20.  A  provision  in  an  assignment  made 
by  an  insolvent  debtor  for  the  benefit  of  his 
creditors,  authorizing  the  assignee  to  sell 
and  dispose  of  the  assigned  property  "  upon 
such  terms  and  conditions"  as  in  his  judg- 
ment may  seem  best,  and  convert  the  same 
into  cash,  is  not  an  authority  to  sell  on  credit, 
and,  therefore,  will  not  vitiate  the  assign- 
ment.   Nichols  V.  McEwen,  21  Barb.  65. 

121.  Preferential  assignments  for  the 
benefit  of  creditors,  are  not  per  se  fraudulent 
and  void.  An  authority  to  the  assignee  to 
employ  and  pay  for  all  necessary  attorneys, 
clerks  and  agents,  and  to  take  and  have  a 
reasonable  compensation  for  his  own  ser- 
vices, etc.,  does  not  of  itself  render  the 
assignment  void,  as  it  authorizes  no  more 
than  is  implied  by  law.  Jacobs  v.  Eemsen, 
36  N.  T.  B.  668. 


122.  A  provision  in  an  assignment  in 
trust  for  the  benefit  of  creditors,  directing 
the  payment  of  debts  and  liabilities  due  or 
to  become  due,  if  intended  to  secure  debts 
or  claims  not  then  in  existence,  but  which 
are  afterwards  to  be  created  either  by  the 
assignor  or  the  assignees  would  be  void ;  but 
a  clause  directing  the  paj'ment  of  debts, 
bonds,  notes,  bills  and  sums  of  money  due 
and  to  become  due  is  not  subject  to  such  a 
construction  ;  it  applies  only  to  claims  then 
in  existence  whether  due  or  to  become  due 
is  immaterial  A  clause  providing  for  the 
payment  of  all  debts,  &c.,  due  to  the  assig- 
nees from  the  assignor,  or  for  which  he  is 
liable  or  may  become  liable  to  them,  includ- 
ing notes,  bills  and  drafts,  indorsed  and 
guaranteed  by  them,"  &c.,  refers  to  such 
notes,  &c.,  on  which  the  assignees  and 
indorsers  or  grantors,  and  on  which  the 
liability  has  not  yet  been  fixed  by  protest 
claims,  which  they  may  pay  or  become 
liable  to  pay,  bj'  reason  of  indorsements  or 
other  responsibilities  which  they  may  have 
already  made  or  incurred  for  the  assignor. 
A  direction  for  the  payment  of  all  debts, 
demands  and  sums  of  money  for  or  upon 
which,  or  on  account  of  which  the  assignees 
or  either  of  them  may  become  or  may  be 
rendered  liable  for  or  on  account  of  the 
assignor,  applies  only  to  past  debts  and  not 
new  ones  to  bo  created,  and  vests  no  discre- 
tion in  the  assignees ;  it  only  secures  debts 
which  have  been  assumed  or  on  which  the 
assignees  may  be  rendered  liable.  A  gen- 
eral assignment  to  a  trustee  of  all  the  funds 
and  effects  of  the  partnership  for  the  benefit 
of  creditors,  is  the  exercise  of  a  power  with- 
out scope  of  the  partnership  enterprise,  and 
amounts  of  itself  to  a  suspension  or  dissolu- 
tion of  the  partnership ;  no  such  authority 
as  that  in  one  of  several  partners  can  be 
implied  from  the  partnership  relation,  and 
if  one  partner  executes  such  an  assignment 
without  the  consent  or  authority  of  the  rest 
it  will  be  void,  and  will  not  operate  to  pass 
to  the  assignee  the  title  to  the  firm  property. 
Brainerd,  et.  al.  v.  Dunning,  3  Tiffany,  (30 

N.  r.)  211. 

1 23.  A  direction  to  the  trustees  in  the 
assignment  to  forthwith  take  possession 
of  the  property,  and  sell  the  same  without 
delay,  for  the  best  price  that  can  be  pro- 
cured, construed  as  meaning  only  that  the 
assignee  should  sell  without  unnecessary  or 
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unreasonable  delay,  and  not  such  an  ab- 
solute direction  for  the  sale  immediately 
irrespective  of  the  interest  of  creditors  as 
would  remove  the  subject  from  the  control 
of  the  courts  and  thereby  avoid  the  trust. 
Griffin  v.  Marquardt,  7  Smith  (21  N.  T.) 
121. 

1 34.  The  assignment  by  a  trader  of  all 
his  property  to  secure  a  present  advance  is 
not  necessarily  fraudulent,  and  an  act  of 
bankruptcy,  unless  the  lender  knew  that 
the  object  of  the  loan  was  to  defeat  and  de- 
lay creditors ;  and  the  law  does  not  impose 
on  the  lender  the  obligation  of  showing  the 
hona  fides  of  the  loan.  In  re  Colemere,  1 
L.  R.,  Ch.  128;  12  Jw.,  N.  S.  38;  35  L. 
J.,  Bank.  8 ;  13  i.  T.,  N.  S.  g21.     (Bng.) 

125.  On  the  9th  of  December,  1865,  in 
consideration  of  the  defendant  having  agreed 
to  lend  to  J.  1011.  to  pay  an  acceptance 
then  about  to  fall  due,  J.  agreed  to  give  a 
mortgage  of  all  his  goods  and  chattels  as 
security  for  that  sum,  and  also  for  any  fur- 
ther advances  ho  might  make.  On  the  6th  of 
January,  1866,  the  defendant  made  a  further 
advance  of  64Z.  to  J.,  who,  on  the  27th  Janua- 
ry, executed  a  bill  of  sale  in  pursuance  of 
the  agreement,  reciting  the  total  amount 
then  due,  and  assigning  ail  his  personal  prop- 
erty to  the  defendant  as  security  for  it.  On 
the  31st  of  Decembei-,  1866,  J.  was  adjudi- 
cated a  bankrupt.  Held,  that  the  bill  of 
sale  being  partly  in  respect  of  the  original 
agreement  and  partly  in  respect  of  the  sub- 
sequent advance,  which  was  actually  made 
to  such  an  amount  as  to  constitute  a  sub- 
stantial equivalent  for  the  assignment,  was 
a  valid  bill  of  sale  as  against  the  assignee  in 
bankruptcy.  Mercer  v.  Peterson,  37  L.  J., 
Exch.  54;  3  i.  B.,  Exch.  104;  16  W.  B. 
486 ;  18  L.  T.,  N.  S.  30.     (Eng.) 

126.  An  assignment  by  a  debtor  to  a 
creditor  of  all  his  personal  property  and 
choses  in  action  for  the  payment  of  the 
debt,  with  a  provision  for  a  return  of  the 
surplus,  is  in  efiect  a  mortgage  and  not  void 
under  the  statutes  of  trusts,  as  for  the  use 
of  the  person  making  it.  Dunham  &  Dimon 
V.  Whitehead,  7  Smith  (21  N.  Y.)  131. 

127.  An  assignment  by  a  trader  of  his 
whole  property  for  a  fair  equivalent  is  not 
an  act  of  bankruptcy,  although  a  past  debt 


is  included  in  the  sum  secured  by  the  assign- 
ment.    Ben  «;.  Bill,  16  TT.  B.  760.    (Eng.) 

1 28.  An  exception  to  the  rule  that  as- 
signments of  the  whole  of  a  debtor's  prop- 
erty are  acts  of  bankruptcy,  is  in  the  case 
where  such  an  assignment  is  made  in  pur- 
suance of  a  binding  antecedent  undertaking 
so  to  do.  Button  v.  Crutwell,  1  E.  S  B. 
15 ;  22  L.  J.,  Q.  B.  78  ;  Harris  v.  Rickett, 
AH.d!N.l;2.8L.  J.,  Ex.  197. 

129.  An  assignment  by  an  insolvent 
debtor  of  his  property,  in  trust  for  the 
benefit  of  his  creditors,  although  it  declares 
that  the  trustees  shall  not  be  answerable  for 
the  acts,  neglects  or  defaults  of  any  attorney 
or  agent  that  they  may  appoint,  nor  for  any 
misfortune,  loss  or  damage  which  may  hap- 
pen without  their  wilful  default,  is  not 
fraudulent  and  void  on  its  face,  if  that  pro- 
vision is  followed  by  an  express  covenant  on 
the  part  of  the  trustees  to  accept  the  trust 
and  to  act  faithfully  and  justly  in  the  execu- 
tion of  the  same.  Clarke,  J.,  dissented. 
Jacobs  V.  Allen,  18  Barb.  549. 

130.  "When  void.  An  assignment  of 
property  in  trust  for  the  payment  of  the 
debts  of  the  assignor,  directed  the  assignees 
to  take  possession  of  the  premises  forth- 
with, and  within  convenient  time  as  to  them 
should  seem  meet,  by  public  or  private  sale 
for  the  best  price  that  could  be  procured,  to 
convert  the  property  into  money,  &c.  The 
assignment  also  contained  a  clause  authoriz- 
ing the  assignees  to  ask,  demand,  sue,  etc., 
and  compound  and  agree  for  all  or  any  part 
of  the  debts  due  and  owing  to  tlie  assignor, 
as  the  assignees  should  deem  meet.  Held, 
that  the  assignment  was  fraudulent  in  law 
and  in  fact,  and  therefore  void  as  against 
creditors.  "Woodburn  v.  Mosher,  9  Barb. 
255. 

131.  An  assignment  of  property  by  debt- 
ors for  the  benefit  of  their  creditors  which 
provides  that  the  assignee  shall  take  posses- 
sion of  the  property  assigned,  and  sell  and 
dispose  of  the  same  at  public  or  private  sale, 
to  such  persons  for  such  prices  and  on  such 
terms  and  conditions /or  cow/i  or  Mpow  credit, 
as  in  his  judgment  may  appear  best  for  the 
interest  of  the  parties  concerned,  and  convert 
the  same  into  money,  is  void,  by  reason  of 
the  clause  conferring  power  to  sell  on  credit. 
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Assignments  preferring  certain  creditors  are 
only  tolerated  when  they  are  absolute  and 
unconditional ;  when  they  devote  the  whole 
of  the  assignor's  property  to  the  immediate 
and  unqualified  payment  of  his  debts  pari 
passu,  or  in  a  specified  order ;  when  they 
contain  no  reservations  or  conditions  for  the 
benefit  of  the  grantor,  and  when  they  are 
free  from  provisions  calculated  to  extort 
from  the  fears  of  the  creditor  a  compromise, 
discharge,  or  other  favor.  A  clause  author- 
izing a  sale  on  credit  vitiates  an  assignment 
on  the  same  principle  and  for  the  same  rea- 
son as  would  a  provision  directing  the  as- 
signee to  wait  twelve  months  before  proceed- 
ing to  execute  his  trust.  Burdick  v.  Post, 
12  Barb.  168. 

132.  An  assignment  for  the  equal  bene- 
fit of  all  the  assignor's  creditors,  allowing  no 
exemptions,  creating  no  preferences,  and 
providing  for  no  surplus  until  and  unless  all 
the  creditors  shall  be  fully  paid  and  satisfied, 
in  which  event  only,  the  assignees  are  to  re- 
turn the  surplus  to  the  assignor,  is  not 
fraudulent  and  void  on  its  face.  Ely  v.  Oook, 
18  Barb.  612. 

133.  An  assignment  of  property  which 
is  declared  by  the  second  section  of  the  Uni- 
ted States  bankrupt  act  of  1841  to  be  void 
and  a  fraud  upon  that  act,  is  void  as  against 
those  persons  only  who  claim  by  virtue  of 
proceedings  under  that  act.  Atkins  v.  Spear, 
8  Met.  (Mass.)  490. 

1 34.  Where  an  assignor  prefers  a  credi- 
tor in  such  form  that  there  issues  out  of  the 
preference  a  benefit  for  himself,  the  assign- 
ment is  void.    Blias  v.  Farley,  3  Keyes,  398. 

1 35.  Assignment  by  one  partner  of  part- 
nership effects,  to  a  creditor,  in  trust  to  dis- 
pose of  the  same,  apply  proceeds  to  payment 
of  assignee's  claim,  and  pay  over  residue  to 
firm.  Held,  to  be  an  assignment  in  the  na- 
ture of  a  mortgage,  and  the  reservation  on 
the  trust  not  unlawful.  McClelland  v.  Kem- 
sen,  3  Keyes,  454. 

136.  If  an  assignment  is  an  act  of  bank- 
ruptcy as  being  fraudulent  against  the  credi- 
tors, it  is  also  void  as  between  the  parties. 
In  re  Colemere,  1 L.  B.,  Gh.  128;  12  Jur.,  N. 
S.  38  ;  35  L.  J.,  Bank.  8;  13  L.  T.,  N.  S. 
621.     (Bng.) 


1 37.  A  trader  gave  a  bill  of  sale  of  his 
stock  in  trade  to  A.  in  consideration  of  his 
indorsing  a  bill  of  exchange  which  the  tra- 
der discounted,  but  the  bill  of  sale  was  not 
registered.  Nine  months  afterwards  he  exe- 
cuted an  assignment  of  thebulk  of  his  prop- 
erty to  A.  to  secure  the  same  debt  and  fur- 
ther advances.  Held,  that  the  assignment 
being  otherwise  fraudulent,  could  not  be 
supported  on  the  ground  that  it  was  a  sub- 
stitution for  the  first  bill  of  sale.  Ex  parte 
Foxley,  in  re  Nurse,  3  L.  B.,  Ch.  515;  16 
W.  B.  831;  18  L.  T.,  N.  S.  862.     (Eng.) 

138.  A  trader  conveyed  all  his  property, 
exbept  his  furniture  and  book  debts,  to  a 
creditor  for  the  purpose  of  securing  a  pre- 
viously existing  debt.  Held,  that,  notwith- 
standing the  reservation,  the  deed  was  fraud- 
ulent and  void,  inasmuch  as  it  placed  the 
bulk  of  his  property  out  of  the  reach  of  his 
other  creditors.  Ex  parte  Foxley,  in  re 
Nurse,  3  L.  B.,  Ch.  515  ;  16  W.  B.  831;  18 
L.  T.,  N.  S.  862.     (Eng.) 

1 39.  An  assignment  by  a  trader  of  all 
his  property,  book  debts  and  stock  in  trade, 
in  consideration  of  an  old  debt  of  530?.,  the 
only  present  advance  being  201.  to  pay  the 
trader's  attorney  the  costs  of  the  assign- 
ment, amounts  to  a  fraud  in  the  eye  of  the 
law,  and  is  an  act  of  bankruptcy,  notwith- 
standing that  it  was  in  fact,  as  between  the 
parties  to  it  a  perfectly  fair  and  bona  fide 
transaction.  Book  debts  due  to  the  bank- 
rupt paid  to  a  third  party  under  such  an  as- 
signment belong  to  the  assignee  in  bank- 
ruptcy, and  may  be  recovered  by  him  in  an 
action  for  money  had  and  received.  Penson 
V.  Moon,  15  L.  T.,  N.  S.  444.    (Eng.) 

140.  An  assignipent  by  an  insolvent,  who 
was  a  citizen  of  New  York,  of  lands  in 
Florida  to  secure  such  of  his  creditors  as 
should  sign  a  compromise,  was  held  to  be 
void,  as  being  in  fraud  of  the  bankrupt  act. 
In  re  James  E.  Broome,  (S.  B.N.  T.)  3  N. 
B.B.m. 

141.  An  assignment  by  an  insolvent 
firm  of  all  its  property  for  the  benefit  equally 
of  all  its  creditors,  untainted  by  actual 
fraud,  is  nevertheless  an  act  of  bankruptcy. 
Spicer  et  al.  v.  Ward  et  al,  (JS.  J.)  3  JST.  B. 
B.  127. 
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142.  An  assignment  made  within  six 
months  of  the  bankruptcy  of  the  assignor  is 
not  void  but  voidable  by  the  assignee.  In  re 
Pierce  &  Holbrook,  (£.  D.  Pa.)  3  N.  B. 
a.  61. 

143.  An  assignment  to  delay,  hinder  or 
defraud  creditors  is  an  act  of  bankruptcy, 
whether  the  assignor  be  solvent  or  insolvent. 
In  re  Randall  &  Sunderland,  (^Oregon,)  3  N. 
B.  B.  4. 

144.  An  assignment  to  trustees,  although 
for  the  purpose  of  making  an  equal  distribu- 
tion among  creditors,  would  be  held  to  be 
void  as  an  attempt  to  substitute  the  trustee  se- 
lected by  the  bankrupt  for  the  assignee  con- 
templated by  the  bankrupt  act.  (4:  East.  230) 
17  Ves.  139;  Cowp.  153;  3  Esp.  229;  2 
Scott,  N.  B.  245).  Grow  t>  Ballard  et  al. 
{Cal.)2N.B.B.&9. 

145.  An  assignment  to  a  creditor,  with 
notice  of  an  act  of  bankruptcy  already  com- 
mitted, is  as  void  under  the  English  as  our 
own  bankrupt  laws,  and  the  title  of  the  as- 
signees in  bankruptcy  relates  back  to  the 
date  of  the  act  of  bankruptcy.  In  re  Grow, 
assignee,  etc.,  2  N.  B.  B.  69 ;  s.  c.  1  L.  T. 
£.111. 

146.  An  assignment  of  property  in  this 
commonwealth,  made  in  New  York,  by  an 
insolvent  citizen  of  that  state,  to  a  trustee 
for  the  benefit  of  creditors,  giving  a  prefer- 
ence to  certain  creditors,  also  citizens  of  New 
York,  is  ineffectual  as  against  an  attachment 
made  in  this  commonwealth  by  a  citizen 
thereof.  Zipcey  v.  Thompson,  1  Gray 
iMass.')  243 

147.  An  assignment  made  by  partners 
of  all  their  joint  property,  to  a  trustee,  to 
be  distributed  among  the  creditors  of  the 
firm,  who  shall  become  parties  thereto,  in 
the  same  manner  as  it  would  have  been  ap- 
propriated in  proceedings  under  the  insolvent 
laws,  and  which  provides  for  the  discharge 
of  the  debts  of  such  creditors,  and  author- 
izes the  assignee  to  pay  off  all  leans  on  the 
property  assigned,  is  repugnant  to  the  spirit 
and  provisions  of  the  insolvent  laws,  and 
therefore  void,  as  against  any  creditor  who 
does  not  become  a  party  thereto.  Wyles  v. 
Beals,  1  Gray  (Jdass.)  233. 

148.  An  assignment  made  by  a  debtor. 


of  his  property  with  the  frandolent  intent 
to  binder,  delay  and  defraud  his  creditors,  is 
void,  although  his  assignees  are  free  from  all 
imputation  of  participating  in  his  fraudulent 
designs,  and  they  are  themselves  bona  fide 
creditors  of  the  assignor,  and  are  to  take  the 
entire  avails  of  the  assigned  property  to  pay 
their  preferred  debts.  Rathbun  v.  Platnor, 
18  Barh.  272. 

149.  Where  schediile  is  missing. 

An  assignment  in  trust  for  the  benefit  of 
creditors  of  all  a  debtor's  property  which 
was  therein  stated  to  be  more  fully  described 
in  a  schedule  annexed,  "passes  property 
not  mentioned  in  the  schedule.  VlaXXv'.  Lott, 
3  Smith  (17  N.  T.)  478. 

150.  With  exception  of  part.  A 
farmer  who  was  not  subject  to  the  bankrupt 
laws,  except  as  owner  of  two  shares  in  a 
joint  stock  bank,  and  had  mortgaged  his 
real  property  to  its  full  value,  and  was  in- 
debted to  various  creditors,  assigned  by  deed, 
which  gave  a  power  of  sale  after  six  months 
from  the  date  and  seven  days'  notice,  and 
which  contained  a  resulting  trust  in  his  own 
favor,  all  his  farming  stock  and  personal 
property,  except  the  two  shares,  to  a  creditor, 
whose  claim  was  not  more  than  one-third 
of  the  value  of  the  property  assigned.  Held, 
first,  that  the  assignment  was  an  act  of  bank- 
ruptcy, as  a  fraudulent  grant,  with  intent  to 
defeat  or  delay  creditors,  notwithstanding 
the  exception  of  the  two  shares,  and  not- 
withstanding the  disproportion  of  the  pro- 
perty assigned  to  the  claim  of  the  creditor 
Held,  secondly,  that  it  was  not  necessary 
that  the  assignees  should  have  notice  of  the 
fraud.  Held,  thirdly,  that  there  was  no 
distinction  between  the  delay  of  trade 
creditors  and  of  other  creditors.  Held, 
fourthly,  that  it  was  not  essential  that  the 
trader  should  be  disabled  by  the  assignment 
from  carrying  on  his  trade.  Held,  fifthly, 
that  the  resulting  trust  did  not  prevent  the 
assignment  being  an  act  of  bankruptcy ;  be- 
cause though  the  assignee  would  be  a  trustee 
as  to  the  amount  beyond  his  own  debt,  the 
property  could  not  be  taken  in  execution; 
and  inability  to  pay  creditors  in  the  ordinary 
way  was  a  delay  of  creditors  within  12  &  13 
Vict.  c.  106,  s.  67.  Smith  v.  Oannary,  2  El. 
S  Bl.  35 ;  17  Jur.  911 ;  22  L.  J.,  Q.  B.  291. 
(Eng.) 


ATTACHMENT. 


151 


151.  But  an  assignment,  under  pressure 
by  a  trader  to  certain  creditors,  not  of  tlie 
whole  of  his  property,  but  with  a  substan- 
tial exception,  is  not  an  act  of  bankruptcy. 
Therefore,  where  a  trader,  under  pressure, 
assigned  to  two  creditors,  who  were  aware 
of  his  insolvency,  his  household  furniture, 
stock  in  trade,  and  goods,  chattels  and  ef- 
fects in  his  dwelling  house,  which  on  their 
sale  realized  193i.  and  the  trader  also  had 
books,  debts  and  tea  in  bond,  on  the  value 
of  93/.  Held,  that  the  assignment  was  not 
an  act  of  bankruptcy.  Smith  v.  Finnes,  1 
H.  &  C.  849  ;  19  Jur.,  N.  S.  1285  ;  32  L. 
J.,  Exch.  215.  11  W.  B.  381 ;  7  L.  T.,  JV. 
S.  859.     (Eng.) 

1 52.  A  conveyance  by  a  trader  of  part 
of  his  property  for  the  benefit  of  his  credi- 
tors, is  not  an  act  of  bankruptcy,  unless  ex- 
ecuted under  circumstances  of  fraud ;  and 
mere  conjecture  of  fraud  arising  from  extrin- 
sic circumstances,  will  not  be  sufficient  to 
affect  the  title  under  such  conveyance. 
Cattell  V.  Corrall,  4:Y.&C.  228.     (Bng.) 

133.  A  conveyance  by  a  trader  of  his 
effects  at  a  certain  place,  is  not  an  act  of 
bankruptcy,  unless  it  is  shown  that  he  had  no 
other  effects.  Chose  v.  Goble,  3  Scott,  N. 
B.  215;  2M.  (&  G.  930.     (Eng.) 

154.  A.  a  soap  and  alkali  manufacturer 
being  indebted  to  a  banking  company  as- 
signed to  them,  to  secure  past  and  future 
advances,  his  leasehold  property,  with  all 
the  stock  in  trade  utensils,  and  effects  there- 
on, and  also  a  policy  of  insurance,  as  a  se- 
curity for  moneys  advanced  or  to  be  ad- 
vanced. The  deed  contained  a  power  of 
sale,  and  a  proviso  that  the  trader  .should  re- 
main in  possession  until  default.  The  as- 
signment did  not  include  another  part  of 
A. 's; property,  equal  in  amount  to  the  debt 
covered,  by  ,  the  security.  In  an  action  by 
A.'s  assignees  to  recover  part  of  the  prop- 
erty assigned,  the  jury  foun.d  that  the  deed 
was  not  executed  in  contemplation  of  bank- 
ruptcy. Held,  that  it  was  a  valid  deed,  and 
did  not  amount  to  an,  act  of  bankruptcy. 
Oarr«.  Burdiss,  \C.  M.d;  B.  443;  5  Tyr. 
136.     (Eng.) 

155.  Within  six  months.  A  decree 
annulling  a  voluntary  assignment  by  a  deb- 
tor of  all  his  estate  in  trust  for  the  equal 


benefit  of  all  his  creditors  made  within  six 
months  before  the  commencement  of  pro- 
ceedings under  which  he  was  adj  udged  a 
bankrupt,  should  contain  a  direction  for  a 
conveyance  by  the  voluntary  assignee,  sur- 
rendering the  estate  to  the  assignee  in  bank- 
ruptcy. Burkholder  v.  Stump,  4  N.  B.  B. 
191. 


ATTACHMENT. 

1 .  An  attachment  in  another  state  upon  a 
writ  against  a  debtor  who  is  in  insolvency 
in  this  oommonweath,  of  property  which  be- 
fore his  insolvency  will  render  the  attach- 
ing creditor  liable  as  for  a  conversion  to 
the  purchaser  of  the  property  who  was  in 
possession  of  it  under  a  claim  of  title  at  the 
time  of  the  attachment,  although  the  sale 
to  such  purchaser  was  in  fraud  of  creditors. 
Pomroy  v.  Lyman,  10  Allen  {Mass.')  468. 

3.  If  a  citizen  of  this  commonwealth 
has  attached  in  another  state  personal  prop- 
erty of  a  debtor  who  resides  here,  and  who 
is  insolvent  under  the  laws  of  this  common- 
wealth, it  is  the  duty  of  this  court  in  the 
exercise  of  a  sound  judicial- discretion  to  en- 
join the  creditor  from  proceeding  with  his 
suit,  if  thereby  the  property  will  come  to 
the  hands  of  the  assignees  in  insolvency.  De- 
hon  V.  Foster,  7  Allen  {Mass.')  57. 

3.  An  assignee  in  bankruptcy  is  not  an 
assignee  within  the  act  of  1847,  which  de- 
clares, that  attachment  executions,  levied 
prior  to  the  act  of  1844,  and  not  served  on 
the  original  defendant,  shall  not  be  valid 
against  a  bona  fide  assignee  without  notice 
of  the  attachment,  and  the  act  of  1844  cured 
the  defect  from  want  of  service  on  the  de- 
fendant. Cowden  v.  Pleasants,  9  Penn.  B.. 
59. 

4.  An  attachment  upon  a  writ  against  an 
insolvent  debtor,  of  property  which  belonged 
to  him  before  his  insolvency,  will  render  the 
attaching  creditor  and  others  who  take  the 
property  under  the  attachment  liable  for  a 
conversion  to  one  who  was  in  possession  of 
it  at  the  time  of  the  attachment  under  a 
claim  of  title.  Hubbard  v..  Lyman,  8  Allen. 
{Mass.)  520. 

5.  A  receipt  taken  by  a  deputy  sheriff 
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for  property  attached  by  him,  is  discharged 
by  the  assignment  iu  insolyency  of  the  estate 
of  the  defendant  in  the  writ,  although  such 
receipt,  contains  an  agreement,  in  case  of  neg- 
lecting or  refusing  to  redeliver  the  property 
to  the  deputy  sheriff,  to  pay  to  him  on  de- 
mand, or  to  his  lawful  representatives,  the 
amount  of  debt  and  costs  which  shall  be 
recovered  in  the  suit,  together  with  the  fees 
upon  the  execution.  Shumway  v.  Carpen- 
ter, 13  Allen  (Jlfass.)  68. 

6.  In  some  of  the  states  attachments  are 
issued  on  mesne  process  by  which  the  prop- 
erty seized  is  made  to  await  the  result  of  the 
suit.  This  constitutes  a  lien  which  is  saved 
by  the  proviso  of  the  second  section  of  the 
act  of  1841.  Therefore,  where  an  attachment 
was  issued  and  the  defendant  afterwards  ap- 
plied for  the  benefit  of  the  bankrupt  act,  a 
plea  of  bankruptcy  was  not  sufficient  to  pre- 
vent a  judgment  from  being  rendered  con- 
demning the  property  under  attachment. 
Peck II.  Jenness,  {U.  S.  S.  C.)  7  How.  612. 

7.  It  is  now  the  settled  law  of  the  state 
of  New  York  that  a  prior  assignment  in 
bankruptcy  or  under  insolvent  proceedings, 
in  a  foreign  nation,  or  in  another  state  of 
this  union,  will  not  be  permitted  to  prevail 
against  a  subsequent  attachment  of  the  bank- 
rupt's or  insolvent's  effects  by  a  creditor  re- 
siding here.  Such  an  asssignment  will  be 
regarded  by  the  courts  of  this  state  as 
operating  to  transfer  all  the  property  of  the 
bankrupt  or  insolvent  situated,  at  the  time 
of  the  assignment,  within  the  territory,  or 
being  under  the  dominion,  of  the  nation  or 
state  where  the  proceedings  were  instituted. 
But  such  an  assignment  will  not  transfer  to 
assignees  appointed  in  insolvent  proceedings 
instituted  in  another  state  of  this  union,  the 
title  to  a  vessel  registered  there  and  on  the 
high  seas  at  the  time,  as  against  a  subsequent 
attachment  sued  out  by  a  creditor  residing 
here.  Sutherland,  J.,  dissented.  Kelly 
V.  Crapo,  41  Barb.  603. 

8.  After  four  months.  Where  at- 
tachments are  made  more  than  four  months 
prior  to  the  commencement  of  bankruptcy 
proceedings,  the  debtor's  title  to  the  property 
attached  passes  to  the  assignee,  subject  to 
the  creditor's  lien  acquired  by  virtue  of  such 
attachment.  Bowman  v.  Harding,  (ilfe.  iS. 
C.)  3  N.  B.  B.  5. 


9.  Where  the  return  of  the  ofBcer  shows 
that  an  attachment  of  a  debtor's  property 
was  made  more  than  four  mouths  prior  to 
the  commencement  of  proceedings  in  bank- 
ruptcy, the  plaintiff  is  entitled  upon  the 
record  to  a  judgment  against  the  specific 
property  returned  upon  the  writ.  Bow- 
man V.  Harding,  (Me.)  4  iV.  £.  2J.  5; 
citing  Kittrige  v.  Warren,  14  N.  H.  509 ; 
and  Peck  v.  Jenness,  7  How.  612. 

10.  Against  bankrupt.  An  attach- 
ment will  not  issue  against  a  co-respondent 
in  a  suit  of  dissolution  of  marriage,  for  not 
complying  with  the  decree  therein  requiring 
him  to  pay  damages  and  costs  into  the  regis- 
try, where  such  correspondent  was  adjudi- 
cated a  bankrupt  before  the  costs  were  taxed 
and  subsequently  obtained  an  order  of  dis- 
charge. Wood  V.  Wood  and  Stranger,  37 
L.  J.,  Mat.  Cas.  25 ;  3  i.  B.,  D.  467. 
(Eng.) 

11.  Assignee,  conveyance  by. 
Where  assignees  under  an  assignment  made 
for  the  benefit  of  creditors  reconvey  to  the  as- 
signor, the  real  estate  embraced  in  such  as- 
signment, without  having  paid  and  satisfied 
the  debts  for  the  payment  of  which  the  trust 
estate  was  created,  such  reconveyance  is  ab- 
solutely void,  at  least  as  to  all  creditors 
whose  debts  were  provided  for  in  the  asign- 
ment  and  which  remained  unpaid  at  the 
date  of  the  reconveyance.  Briggs  v.  Pol- 
mer,  20  Barh.  392. 

12.  Against  mortgaged  property. 

Mortgaged  personal  property  which  has  been 
attached,  and  payment  of  the  amount  due 
on  the  mortgage  demanded  of  the  attaching 
creditor,  is  subject  to  further  attachment, 
and  if  the  first  attachment  be  discharged  by 
failure  to  pay  off  the  mortgage  seasonably, 
the  second  attachment  if  not  discharged  by 
failure  to  comply  with  a  subsequent  demand 
of  the  mortgage  is  valid  against  the  mort- 
gagor, and  if  not  dissolved  by  the  mortgagor 
is  sufficient  foundation  for  proceedings  in 
insolvency  against  him.  Wheeler  v.  Bacon, 
4  Ch-ay  (Mass.)  550. 

13.  Agreement  by  debtor.  An 
agreement  made  by  a  debtor  whose  property 
is  attached  by  several  creditors,  that  judg- 
ment shall  be  rendered  against  him  in  favor 
of  the  first  attaching  creditor,  on  the  first 
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day  of  the  term  to  which  the  several  writs 
of  attachment  are  returnable  is  not  void  by 
s.  1838,  c.  163  as  against  his  other  creditors, 
though  the  first  attaching  creditor's  demand 
is  greater  than  the  value  of  all  the  property 
attached,  unless  such  agreement  is  made 
by  the  debtor  in  contemplation  of  becoming 
insolvent,  and  obtaining  a  discharge  under 
the  provisions  of  that  statute.  Eastman  v. 
Eveleth,  4  Met.  Qlass.')  187. 

14.  Costs  in,  when  dissolved. 
Where  an  attachment  of  the  property  of  one 
partner,  by  a  creditor  of  the  partnership,  is 
dissolved  by  the  assignment  of  the  estate  of 
that  partner,  under  the  insolvent  laws,  the 
creditor,  upon  proving  his  debt,  and  the 
costs  of  his  suit  against  his  estate,  is  entitled 
to  be  paid  such  costs  before  the  payment 
of  the  partner's  individual  debts.  Buck  v. 
Burlingame,  13  Ch-ays  {Mass.')  307. 

15.  Dissolving  of.  An  attachment 
of  property  is  not  dissolved  by  proceedings 
in  insolvency  against  the  debtor  which  are 
suspended  before  an  assignment  is  executed. 
Hill  V.  Keys,  10  Allen  {Mass.)  258. 

1 6.  An  attachment  will  be  presumed  to 
be  legal  and  valid  until  dissolved.  As  an 
assignment  of  the  bankrupt's  estate  relates 
back  to  the  commencement  of  proceedings  in 
bankruptcy  i.  e.  when  the  petition  was 
filed,  the  attachment  being  dissolved  by  the 
assignment  will  be  considered  dissolved  as 
of  the  time  of  the  filing  of  the  petition.  As 
the  title  vests  in  the  property  subject  to 
existing  liens,  the  lien  of  the  sheriff'  for  fees 
accruing  up  to  the  filing  of  the  petition  should 
be  allowed.  In  re  Housberger  &  Zibelin,  2 
N.  B.  B.  33. 

17.  An  attachment  of  the  property  of  a 
partnership,  by  the  trustee  process,  is  not 
dissolved  by  the  subsequent  several  insol- 
vency of  one  of  the  partners,  after  a  dissolu- 
tion of  the  partnership.  Fern  v.  Gushing,  4 
Gushing  (JUass.)  357. 

18.  For  contempt.  A  motion  for 
an  attachment,  for  disobeying  the  order  of 
the  court  will  be  denied,. where  it  does  not 
appear  that  the  attorney  and  client  have 
been  guilty  of  disobedience,  by  attempting 
to  enforce  their  claim  in  a  state  court.  In 
re  Hirsch,  (E.  D.  N.  T.)    2  N.  B.  R.  1. 

Gaz.  20 


19.  An  attachment  for  contempt,  in  refus- 
ing to  answer  questions,  will  be  refused, 
unless  written  interrogations  accompany  the 
commission,  so  that  the  judge  may  deter- 
mine whether  the  questions  are  pertinent  to 
such  inquiry.    In  re  Glaser,  2  N.  B.  B.  129. 


ATTACHMENTS,  FOREIG-N. 

1 .  Property  attached  in  Jersey,  being  by 
the  laws  of  the  island  vested  in  the  creditor 
attaching,  upon  confirmation  by  the  court  of 
the  island  in  case  of  a  bankruptcy.  Held, 
that  the  creditors  attaching  were  entitled  to 
hold  the  property  attached,  and  prove  for  the 
residue,  where  the  act  of  bankruptcy  was 
subsequent  to  the  completion  of  the  judicial 
act,  whether  on  the  same  or  any  other  day. 
Ex  parte  D'Obree,  8  Ves.  82.     (Eng.) 

2.  A  creditor  in  England,  and  subject  to 
the  bankrupt  laws,  having  attached  the 
bankrupt's  estate  abroad  must  restore  it. 
Penfield  v.  Solomons,  9  Ves.  80.    (Eng.) 

3.  Lien  of.  Where  a  creditor  attaches 
his  debtor's  property  on  mesne  process,  and 
seizes  the  same  on  execution  within  thirty 
days  after  he  recovers  judgment,  he  has  a 
lien  or  security  on  the  property  which  can- 
not be  annulled,  destroyed  or  impaired  by 
his  debtor,  being  decreed  a  bankrupt  under 
the  United  States  bankrupt  act  of  1841,  on  a 
petition  filed  after  such  seizure  of  the  prop- 
erty, though  before  the  time  when  by  law  it 
could  be  sold  on  execution.  Ames  v.  Went- 
worth,  5  Met.  {Mass.)  294. 

4.  The  goods  of  W.  were  attached  in  a 
suit  brought  against  him  by  B.,  and  S.  gave 
a  receipt  therefor  to  the  officer.  W.  was  af- 
terwards declared  a  bankrupt  under  the 
United  States  bankrupt  law  of  1841,  and  re- 
ceived his  discharge.  B.  prosecuted  his  suit 
against  W.,  who  relied  in  defence  on  his 
discharge;  but  the  jury  found  that  the  dis- 
charge was  void  for  fraud,  and  returned  a 
verdict  for  B.  The  officer  then  brought  an 
action  against  S.  on  his  receipt.  Held,  that 
B.'s  lien  on  the  goods  acquired  by  his  at- 
tachment was  not  discharged,  and  that  S. 
was  answerable  on  his  receipt.  Ives  v. 
Sturgis,  12  Met.  {Mass.)  462. 

5.  A  conditional  lien  acquired  by  the  levy 
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of  an  attachment  or  of  its  being  laid  in  the 
hands  of  a  garnishee  will- be  divested  by  the 
operation  of  the  bankrupt  act,  if  the  lan- 
guage of  the  act  be  sufficiently  clear  to  indi- 
cate that  purpose,  and  the  demurrer  to  a 
motion  to  quash  the  attachment  should  be 
overruled  by  a  state  court.  Corner  v.  Mil- 
ler and  Moore,  garnishees,  John  S.  Moody, 
Charles  R.  Mallory  assignee  in  bankruptcy, 
claimant.  1  2V.  B.  B.  98 ;  Court  of  Com- 
mon Pleas  for  Baltimore  City. 

6.  Of  real  estate.  A  mortgagee  of 
real  estate  previously  attached  has  no  right 
to  object  to  an  order  passed  under  subse- 
quent proceedings  in  insolvency,  that  the 
attachment  should  survive  for  the  benefit 
of  creditors.  Mclntyre  v.  Maynard,  4  Gray 
iMass.')  429. 

7.  Possession  of  goods.    If,  after 

an  attachment  of  mortgaged  goods,  the 
mortgagor  goes  into  insolvency,  it  is  the 
duty  of  the  attaching  officer  to  deliver  them 
to  the  mortgagee  and  not  to  the  assignee  of 
the  mortgagor.  Howe  v.  Bartlett,  8  Allen 
{Mass.)  20. 

8.  'Within  four  months.  The  effect 
of  the  bankrupt  act  is  to  invalidate  all 
attachments  made  within  four  months  prior 
to  the  bankruptcy.  Pennington  v.  Lowen- 
stein,  1  N.  B.  B.  157. 

9.  The  mere  omission  by  a  debtor  to  have 
himself  declared  a  bankrupt,  where  his 
property  was  attached  by  creditors  within 
four  months  before  the  commencement  of 
proceedings  in  bankruptcy,  will  not  pre- 
clude a  discharge,  if  such  attachment  be 
made  without  his  knowledge  or  consent. 
In  re  Belden,  (CaZ.)  2  N.  B.  B.  14. 

1 0.  An  attachment  sued  out  within  four 
months  before  bankruptcy  will  be  dissolved. 
In  re  Hussman,  (^Ky.)  2  N.  B.  B.  31. 


ATTORNEY. 

1 .  An  attorney  for  a  creditor  of  a  bank- 
rupt may  be  assignee  of  the  bankrupt's  es- 
tate. Inre  Barrett,  (  W.  Va.)  2  N.  B.  B.  165. 

3.  A  letter  of  attorney  to  one  person  to 
represent  another  in  a  bankruptcy  court 
does  not  authorize  nor  empower  the  appoint- 


ment of  a  third  person  as  a  substitute.  In  re 
Knoepfel,  {S.  D.  N.  F.)  N.  B.  B.  Sup.  t. 

3.  A  power  given  by  letter  of  attorney  to 
several  persons  jointly  cannot  be  exercised 
by  one  of  them  without  the  co-operation  of 
the  others.  In  re  Phelps,  Caldwell  &  Co., 
iKy.-)  1  iV.  B.  B.  139. 

4.  Creditors  who  have  not  proved  their 
debts  have  no  right  to  be  heard  or  repre- 
sented by  attorney  in  opposition  to  the 
bankruptcy  proceedings  or  in  the  choice  of 
an  assignee.  In  re  Hill,  (5.  D.  N.  T.) 
N.  B.  B.  Sup.  iv.  &  xvi. 

5.  Examination  of.  If  in  an  action, 
an  attorney  at  law,  called  by  the  defendant, 
has  testified  in  chief  that  he  introduced  the 
insolvent  to  the  defendant  by  a  letter  of  in- 
troduction, in  which  he  highly  recommended 
his  credit  and  character  and  that  he  had 
acted  as  counsel  for  the  insolvent  for  some 
time  and  did  not  suspect  his  insolvency,  it 
may  be  shown  by  way  of  cross-examination 
that  he  has  presented  to  the  assignee  a  bill 
against  the  insolvent  for  professional  advice 
in  business  matters  at  various  times,  shortly 
before  his  failure  and  before  the  date  of  his 
letter  of  introduction,  and  the  bill  itself  may 
be  introduced  in  evidence  as  a  part  of  the 
cross-examination.  Tapley  v.  Forbes,  2 
Allen  (Mass.')  20. 

6.  Fiduciary  relation  of.  An  at- 
torney or  other  person,  to  whom  notes  or 
evidences  of  debt  are  intrusted  for  the  pur- 
pose of  collection,  stands  in  a  fiduciary  re- 
lation to  his  employer.  White  et  al.  v. 
Piatt,  5  Denio,  269. 

7.  Knowledge  of.  Where  one  consti- 
tuted an  attorney  for  the  collection  of  a  debt 
procured  from  the  debtor  a  judgment  note 
for  the  amount  in  his  own  name,  and  entered 
it  up,  knowing  that  the  debtor  was  insolvent, 
there  being  a  clear  intent  to  give  a  preference 
within  the  provisions  of  the  U.  S.  bankrupt 
act  of  1867,  though  the  fact  of  insolvency 
was  not  directly  known  to  the  real  creditors, 
such  knowledge  is  imputable  to  them  and 
the  judgmet  is  invalid.  Vogle  v.  Lathrop,.; 
(TT.i).  Pa.)  4  JV.B.2J.  146. 

8.  Letter  of,  to  represent  credit- 
ors. See  Forms  14,  26,  of  General  Orders 
U.  S.  Sup.  Court,  1867 
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.  9.  May  act  for  creditors.  Anj  cred- 
itor may  act  at  all  meetings  by  liis  duly 
constituted  attorney  the  same  as  though 
personally  present.  Sec.  23  U.  S.  bank- 
rupt act,  1867. 

10.  Power  or  letter  of  attorney, 
acknowledgment  of.  A  power  of  attor- 
ney authorizing  a  person  to  appear  and  act 
for  a  creditor  docs  not  require  an  acknowl- 

>  edgment.    In  re  Powell,  (JV.  J.)  2  N.  B. 

B.n. 

1 1 .  Privilege  of.  The  privilege  of  an 
attorney  only  extends  to  information  derived 
from  his  client.  Information  derived  from 
other  persons  or  sources,  although  derived 
or  obtained  while  acting  as  his  attorney,  is 
not  privileged.  In  re  O'Donohoe,  (Me.')  3 
N.  B.  JR.  59 ;  citing  Barnes  v.  Harris,  7 
Cush.  576 ;  Hatton  v.  Robinson,  14  Pick. 
422 ;  Kelley  v.  Jackson,  cited  in  4th  Am. 
Ed.,  113,  Adams'  Equity;  7  East.  357; 
Whiting  V.  Barney,  30  N.  Y.  B.  330;  15 
La.  B.  331. 


ATTORNEY  &  COUNSELLOR. 

1 .  A  party  is  not  to  be  held  responsible 
for  the  error  of  counsel.  In  re  Opelousa  & 
Great  "Western  R.  R.  Co.;  ex  parte  Tucker 
et  ah,  (La.)  3  N.  B.  B.  31. 

2.  Counsel  cannot  refuse  to  be  sworn  as 
a  witness  on  the  ground  that  he  had  acted 
as  counsel  for  the  bankrupt,  and  was  still 
his  adviser.  The  privilege  cannot  be  inter- 
posed until  a  question  is  asked  which  in- 
vades the  privilege.  In  re  Woodward  & 
Woodward,  (8.  D.  N.  T.)  3  N.  B.  B. 
177. 

3.  A  commissioner  in  bankruptcy  is  not 
bound  to  hear  a  person  who,  although  a 
duly  admitted  solicitor  of  the  court,  does 
not  appear  as  the  solicitor  of  the  party  for 
whom  he  appears,  but  only  as  the  clerk  of 
such  solicitor.  Ex  parte  Broadhouse,  2  L. 
B.,  Ch.  655 ;  36  L.  J.,  Bank.  29 ;  15  W.  B. 
126;  18  L.  T.,  N.  8. 126.    (Eng.) 

4.  A  non-trader,  much  indebted,  left  the 
realm  and  an  order  had  been  made  under 
the  English  bankruptcy  act  of  1861,  s.  70, 


for  service  of  a  petition  for  adjudication  on 
him  abroad.  His  solicitor,  with  whom  he 
was  in  communication,  was  present  when 
the  order  was  made,  but  gave  no  informa- 
tion, and  declined  to  accept  -service.  The 
petitioner  sent  a  clerk  abroad,  who  was  un- 
able to  find  and  serve  the  debtor.  Service 
of  the  petition  was  then  ordered  to  be  made 
on  the  solicitor,  and  the  debtor  was  there- 
upon adjudged  bankrupt.  Held,  that  under 
the  circumstances  the  adjudication  was 
good.  In  re  Calthrop,  3  L.  B.  Ch.  252 ;  37 
L.  J.,  Bank.  17;  18  L.  T.,  N.  8.  166;  16 
W.  B.  446.    (Eng.) 

5.  For  assignee,  allowance  of 
fees  to.  Where  the  register  is  called 
on  by  the  assignee  in  bankruptcy,  to  cer- 
tify as  to  what  sum  he  deems  right  to 
be  paid  to  the  counsel  for  the  assignees, 
and  he  signifies  three  hundred  and  fifty 
dollars  as  the  utmost  limit  he  should  be 
allowed  for  such  services,  but  prefers  to 
certify  the  question  to  the  judge,  because 
counsel  feels  aggrieved  at  the  inadequateness 
of  the  allowance,  the  ruling  of  the  court  sus- 
tains the  decision  of  the  register  and  pro- 
nounces the  sum  sufflcient  under  the  circum- 
stances. In  re  Harshing  v.  Warshing,  (8. 
B.  N.  r.),  5  N.  B.  B. 

6.  For  petitioning  creditors,  fees 
of.  Where  counsel  for  petitioning  credi- 
tors, obtains  an  adjudication,  and  per- 
forms other  services  incident  to  the  bank- 
ruptcy proceedings,  but  it  does  not  appear 
that  he  has  in  any  way  recovered  property 
fraudulently  conveyed  or  possessed  of  by 
creditors  and  the  assets  of  the  estate  amount 
to  about  thQ  sum  of  fifteen  thousand  dollars 
and  allowance  of  one  thousand  dollars 
made  to  the  counsel  for  petitioning 
creditors  by  the  register  before  whom  the 
proceeding  is  too  extravagant,  and  will  not 
be  confirmed  unless  assented  to  by  the  as- 
signee, the  bankrupt  and  all  the  creditors 
who  have  proved  their  debts.  In  re  Sanger 
&  Scott,  (^8.  B.  N.  r.),  5  N.  B.  B.  54. 

7.  Counsel  for  petitioning  creditors  may 
be  allowed  retainers  and  trial  foes  of  two 
counsel,  as  taxed.  In  re  Waite  &  Crocker 
(Mass),  2  N.  B.  B.  146. 

8.  Fraud  committed  by.  Where  a 
solicitor  committed  a  gross  breach  of  duty 
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towards  his  client,  it  is  something  which  the 
interests  of  society  require  should  be  severely 
visited  and  that  a  certificate  should  be  re- 
fused to  the  solicitor  on  becoming  bankrupt, 
even  though  the  client  received  interest  from 
the  solicitor  after  the  discovery  of  his  mis- 
conduct. Ex  parte  Selby,  2  Jur.,  N.  S.  29 ; 
25  L.  J.,  Bank.  13.     (Eng.) 

9.  Where  a  solicitor  did  an  act  which  was 
irregular  and  censurable,  but  which  did  not 
amount  to  a  wilful  fraud,  the  court  granted 
him  a  second  class  certificate  with  a  suspen- 
sion for  two  years,  but  with  protection  in 
the  meantime,  as  he  had  undergone  an  im- 
prisonment of  nearly  three  months.  In  re 
Freston,  7  Jur.,  N.  S.  1173 ;  10  W.  B.  25; 
5  L.  T.,  N.  S.  266;  31  L.  J.,  Bank.  1. 
(Eng.) 

10.  Where  a  solicitor  who  had  no  defence 
removed  from  one  court  to  another,  an  action 
brought  against  him  by  his  client  and  in 
which  judgment  was  recovered  against  him 
he  was  adjudicated  a  bankrupt  on  the  pe- 
tition of  his  brother,  it  was  held,  that  his 
petition  was  properly  suspended  for  twelve 
months.  Ex  parte  Blackhurst,  i  De  Q.  (S; 
J.  39 ;  4  Jur.,  N.  S.  1065 ;  27  L.  J.,  Bank. 
24.     (Eng.) 

See  Attobnet  for  Bankkupt,  p.  132. 


AUDITING-  OF  ASSIGNEES 
ACCOUNT. 

1.  Preparatory  to  the  final  dividend  the 
assignee  shall  submit  his  account  to  the 
court  and  file  the  same,  and  give  notice  to 
tlie  creditors  of  such  filing,  and  sliall  give 
notice  that  he  will  apply  for  settlement  of 
his  account,  and  for  a  discharge  from  all 
liability  as  assignee,  at  a  time  to  be  specified 
in  such  notice,  and  at  such  time  the  court 
shall  audit  and  pass  the  accounts  of  the  as- 
signee, and  such  assignee  shall,  if  required 
by  the  court,  be  examined  as  to  the  truth  of 
such  account,  and,  if  found  correct,  he  shall 
thereby  be  discharged  from  all  liability  as 
assignee  to  any  creditor  of  the  bankrupt. 
Sec.  28  U.  S.  bankrupt  act,  1867. 


BAIL. 


1.  If  between   the    return  of  a  ca.  sa. 
against  the  principal,  and  the  return  of  a 


sci.  fa.  against  the  bail,  the  principal  is  dis- 
charged under  a  bankrupt  or  insolvent  law, 
the  bail  are  entitled  to  an  exoneratur.  Boggs 
V.  Teackle,  5  Binney's  Penn.  Rep.  332. 

2.  A.  is  arrested  and  held  to  bail  in 
Pennsylvania  for  a  debt  contracted  in  the 
District  of  Columbia.  He  is  afterwards 
discharged  under  a  general  statute  of  Mary- 
land, where  he  resides,  from  all  his  debts, 
upon  the  surrender  of  his  property  to  trus- 
tees, and  is  exempted  by  a  special  statute 
from  the  necessity  of  giving  notice  to  his 
creditors.  Held,  that  as  the  state  of  Mary- 
land gives  effect  to  a  discharge,  under  the 
law  of  Pennsylvania  the  same  effect  ought 
to  be  given  to  hers,  and  therefore  the  bail  is 
entitled  to  an  exoneratur.     Id. 

3.  Bail  are  entitled  to  an  exoneratur 
where  the  principal  has  been  discharged  un- 
der a  bankrupt  law,  upon  paying  the  costs 
of  the  scire  facias  merely,  and  not  those  of 
the  original  suit.  Boggs  v.  Bancker,  5  Birir 
ney's  Penn.  Sep.  507. 

4.  A.  contracted  a  debt  in  Pennsylvania 
and  then  removed  to  Maryland,  where  he 
was  discharged  under  a  bankrupt  law.  He 
afterwards  returned  to  Pennsylvania  and 
was  arrested.  The  court  discharged  him 
on  common  bail.  Hilliard  v.  Greenleaf,  5 
Binney's  Penn.  Bep.  336. 

5.  A  discharge  in  the  District  of  Colum 
bia  under  the  insolvent  law  of  Congress  does 
not  entitle  bail  in  this  state  to  an  exonera- 
tur, because,  according  to  the  opinions  of 
last  resort  in  that  district,  a  discharge  under 
the  insolvent  law  of  Pennsylvania  would 
not  be  recognized  there ;  the  debt  being 
contracted  and  due  to  a  person  out  of  the 
jurisdiction  of  the  place  where  the  discharge 
was  obtained.  Walsh  v.  Nourse,  5  Binney's 
Penn.  Beports,  381. 

6.  Although  a  defendant  be  discharged 
under  the  insolvent  act,  if  he  have  time 
to  plead  the  discharge,  but  omits  to  do 
so,  an  exoneratur  will  not  after  judgment 
be  ordered  in  favor  of  his  special  bail,  on 
account  of  the  discharge.  CaiApbell  v.  Pal- 
mer, 6  Cowan,  596. 

7.  They  must  surrender  in  the  ordinary 
way.     Id. 
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8.  The  defendant  himself  would  not  he 
relieved  on  motion ;  so  that  the  reason  of 
the  rule  dispensing  with  actual  surrender  in 
such  a  case,  which  is  to  avoid  the  idle  cir- 
cuity of  surrendering  a  defendant  who  must 
be  immediately  liberated,  does  not  apply. 
Franklin  v.  Thurber,  1  Cowan,  427. 

9.  If  bail  be  fixed  after  their  principal 
has  been  discharged  under  the  insolvent  or 
bankrupt  law,  an  exoueratur  will  be  ordered 
on  payment  of  costs.  Seaman  v.  Drake,  1 
Games'  Cases,  9. 

10.  A  judge  at  chambers,  or  a  commis- 
sioner, etc.,  may  order  an  exoneratur  on  the 
discharge  of  the  principal  under  the  body 
act  in  the  same  manner  -as  on  an  actual  sur- 
render.   Cunningham  V.  Brown,  5  Cow.  2H9. 

1 1 .  The  discharge  is  conclusive  and  can- 
not be  questioned  as  against  the  bail  for  ir- 
regularity or  fraud.    Id. 

12.  Bail  of  a  bankrupt  are  discharged  if 
not  fixed  previous  to  the  certificate.  Pay- 
son,  adm.  V.  Payson  et  al.,  1  Mass.  283. 

13.  Sci.  fa.  against.  To  a  scire  facias 
against  bail,  the  defendant  pleads,  in  bar  of 
execution,  that  since  the  arrest  the  principal 
became  bankrupt  and  obtained  his  certifi- 
cate ;  and  that  the  debt  was  due  before  the 
bankruptcy,  and  might  and  ought  to  have 
been  proven  under  the  commission.  The 
plea  is  good,  and  the  bail  is  not  held  to  sur- 
render the  principal.  Where  the  bail  are 
discharged,  without  surrendering  the  prin- 
cipal, no  costs  are  given  to  the  plaintiff  on 
the  scire  facias.  Champion  v.  Noyes,  2 
Mass.  481. 

14.  Bankrupt  discharged.  "Where 
a  person  against  whom  a  commission  of 
bankruptcy  had  issued,  was  arrested  on  a 
ca.  sa.  and  was  discharged,  it  was  held,  that 
his  bail  in  the  suit  was  also  discharged. 
Whether  the  court  has  power  to  discharge 
a  defendant  from  execution  on  the  ground 
that  a  commission  of  bankruptcy  has  issued 
against  him.  Quere.  Milnor  and  others  v. 
Green,  2  Johns.  283. 

15.  Where  the  principal,  against  whom  a 
commission  of  bankruptcy  had  issued,  was 
.irrested  on  a  ca.  sa.  and  dischaJ^ed,  it  was 
held  that  his  bail  were  also  discharged,  and 


it  was  not  necessary  to  enter  an  exoneratur 
on  the  bail  piece.  Minor  and  others  v. 
Green,  2  Jolms.  283. 

1 6.  Liability  of.  If  the  bankrupt  shall 
be  bound  as  drawer,  indorser,  surety,  bail, 
or  guarantor  upon  any  bill,  bond,  note,  or 
any  other  specialty  or  contract,  or  for  any 
debt  of  another  person,  and  his  liability  shall 
not  have  become  absolute  until  after  the  ad- 
judication of  bankruptcy,  the  creditor  may 
prove  the  same  after  such  liability  shall  have 
become  fixed,  and  before  the  final  dividend 
shall  have  been  declared.  Section  19  U.  S. 
bankrupt  act,  1867 

17.  Proceedings  against  stayed. 
If  a  defendant  omit  to  plead  his  discharge 
to  a  sci.  fa.,  whereby  a  judgment  goes  against 
him,  he  is  concluded  ;  yet  in  such  case,  if 
the  bail  apply  within  eight  days  after  the 
return  of  the  writ  against  them,  the  court 
will,  on  a  proper  case  being  made  out,  give 
time  to  surrender,  as  they  would  do  in  other 
cases ;  and  in  the  meantime  stay  the  pro- 
ceedings; and  will  further  order,  that  on 
surrendering  the  defendant  and  paying  the 
costs  of  the  action  proceedings  against  them 
be  perpetually  stayed.  Franklin  v.  Thurber, 
1  Cow.  427. 


BAIL  AND  SURETY. 

1.  Bail  in  error  remain  liable  though  the 
principal  become  bankrupt  and  obtain  his 
discharge  pending  the  suit.  Per  Nelson, 
Ch.  J.  Hall  V.  Fowler  and  Steadman,  6 
mil,  630. 

2.  So  of  bail  to  the  action,  provided  the 
discharge  be  gi-anted  after  they  have  become 
fixed ;  though  otherwise  if  granted  before. 
Id. 

3.  Where  an  appeal  from  a  justice's 
judgment  the  appellee  recovered  and  the 
appellant  was  afterwards  discharged  under 
the  bankrupt  act.  Held,  that  the  liability 
of  the  surety  in  the  appeal  bond  was  not 
thereby  affected.    Id. 

4.  Release  of.  Where  a  defendant  has 
obtained  his  discharge  under  the  insolvent 
act,  after  a  judgment  against  him  which  ia 
revised    by    a    set.  fa.  personally   served, 
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his  bail   will  not  be  relieved  on  motion. 
Franklin  v.  Thurber,  1  Cowan,  427. 

5.  Rights  of.  The  bail  of  an  insolvent 
is  entitled  to  every  part  of  the  condition  of 
the  bond  prescribed  by  the  act  of  the  assem- 
bly;  and  if  it  do  not  contain  the  alternatives 
of  a  procurement  of  a  discharge  or  a  surren- 
der to  jail,  no  recovery  can  be  had  upon  it. 
Button  V.  Helme,  5  Watts  Pa.  Beports. 
346. 


BAILEE. 

1.  Money  appropriated  by  him. 
A.  entrusted  B.  with  his  money  to  take  to  a 
distant  place  to  pay  a  note  of  A.,  which 
money  B.  appropriated  to  his  own  use.  B. 
afterwards  obtained  his  discharge  under  the 
bankrupt  act.  Held,  that  B.  did  not  act  in 
the  fiduciary  capaiAty  contemplated  by  the 
law,  but  merely  as  an  express  agent  or  other 
bailee,  and  that  his  discharge  was  a  bar  to  an 
action  for  the  money.  Phillips  v.  Russell, 
42  Maine  Reports,  360. 

2.  Of  Chattels.  A  bailee  of  chattels 
who  while  he  has  a  lien  on  them  buys  them 
from  the  general  owner  by  a  contract  valid 
between  the  parties,  but  void  as  against  the 
seller's  creditors,  cannot  after  they  have  been 
taken  possession  of  by  the  messenger  of  the 
court  of  insolvency  in  proceedings  against 
the  .seller,  set  up  his  lien  in  a  suit  against  the 
messenger,  if  at  the  time  of  their  being  taken 
he  claimed  them  only  as  purchaser  and  gave 
the  messenger  no  notice  of  his  lien,  "and 
made  no  demand  for  the  amount  of  his  lien. 
Mexal  V.  Dearborn,  12th  Qrays  (Mass.') 
336. 


BALANCE. 

1 .  In  England  the  debtor  of  a  bankrupt 
can  only  be  called  upon  to  pay  after  deduct- 
ing what  the  bankrupt  owes  him,  whether 
or  not  the  credit  was  given  to  the  bankrupt 
after  notice  of  an  act  of  bankruptcy  commit- 
ted by  him.     1  Bac.  Ah.  647. 


BANK. 

1 .  The  fact  that  the  charter  of  a  bank  has 
been  forfeited  by  decree  of  a  state  court,  and 


that  its  assets  are  being  administered  under 
the  orders  of  that  court,  does  not  affect  tho 
jurisdiction  of  the  United  States  court  in 
bankruptcy  over  it,  but  its  creditors  may  pe- 
tition for  its  adjudication  in  bankruptcy. 
Thornhill  v.  Bank  of  Louisiana,  3  N.  B.  B. 
110  ;  s.  c,  3  L.  T.  B.  38. 

2.  Where  an  insolvent  firm  having  money 
on  deposit  in  bank  made  a  general  assign- 
ment for  the  benefit  of  creditors ;  soon  after 
which,  but  before  notice  of  the  assignment  to 
the  bank,  a  bill  against  the  firm  held  by  the 
bank,  greater  in  amount  than  the  sum  on  de- 
posit, fell  due  and  was  charged.by  the  bank 
in  the  account  of  the  firm,  it  was  held  that 
the  assignee  after  demand  of  the  sum  on  de- 
posit was  entitled  to  recover  it  of  the  bank. 
That  the  assignee's  right  to  the  money  was 
complete  without  notice  of  the  assignment 
to  the  bank,  and  that  sec.  112  of  the  Code 
does  not  change  the  former  rule  in  this  re- 
spect as  to  the  substantial  rights  of  the  par- 
ties. Beckwith  v.  Union  Bank,  5  Selden, 
211. 

3.  In  adjusting  the  claims  of  an  insolvent 
bank  whose  estate  and  effects  are  put  into 
the  hands  of  receivers,  under  Eev.  Sts.  c. 
44,  those  creditors  who  have  demanded  pay- 
ment of  the  bills  of  the  bank  and  been  re- 
fused are  not  to  be  allowed  twenty-four  per 
cent  interest  under  Rev.  Sts.  c.  36,  s.  29 ; 
but  they  are  to  be  allowed  six  per  cent,  inter- 
est from  the  time  of  such  demand.  In  such 
adjustment  the  claims  of  debtors  to  moneys 
deposited  by  them  in  the  bank  under  an  un- 
lawful agreement  that  it  should  be  paid  at  a 
future  day  certain,  with  interest,  are  to  be 
allowed.  Also  the  claims  of  the  holders  of 
bills  issued  by  the  bank  under  an  unlawful 
agreement  that  they  should  be  kept  from 
free  circulation  for  a  limited  time,  or  not  be 
returned  to  the  bank  for  redemption,  within 
a  limited  time.  Atlas  Bank  v.  Nahant  Bank, 
3  Met.  (Mass.)  581. 

4.  Where  a  bank  held  notes  of  a  firm  in- 
dorsed by  the  firm  and  by  a  member  indi- 
vidually, the  court  decided  that  the  bank 
had  a  right  to  dividends  against  the  joint 
and  separate  estates  of  the  bankrupts.  In  re 
Mead,  (U.  S.  C.  C.  N.  B.  N.  Y.),  2  N.  B. 
B.  65.       ^ 

5.  Where  a  bank  has  a  claim  against  a 
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bankrupt  who  is  a  shareholder,  it  has  a  lien 
upon  the  stock  for  debts  due  it  by  the  bank- 
rupt. In  re  Bigelow,  (S.  1).  N.  Y.) ;  2  N. 
B.  B.  202. 

6.  Where  a  bank  accepts  a  new  note  and 
surrenders  the  old,  the  original  debt  is  there- 
by extinguished  and  the  liability  ceases  to 
be  a  proper  claim  upon  the  estate  of  the 
bankrupt.  In  re  Montgomery,  (S.  D.  N. 
r.)  3  N.  B.  B.  108. 

7.  A  bank  receiving  a  confession  of  a 
judgment  having  reasonable  cause  to  believe 
its  debtor  insolvent,  will  not  be  allowed  to 
retain  the  money  received  upon  an  execu- 
tion issued  by  virtue  of  such  judgment,  and 
will  be  further  liable  for  interest  from  the 
time  of  the  receipt  of  the  money.  Camp- 
bell, assignee,  v.  The  Traders'  National 
Bank  of  Chicago,  (2V.  B.  El.')  3  N.  B.  B. 
124. 

8.  A  bank  holding  a  mortgage  upon  a  large 
amount  of  the  bankrupt's  personal  prop- 
erty, cannot  have  its  lien  first  paid  off  from 
the  avails  of  the  mortgaged  property  if  at 
the  time  the  mortgage  was  given  it  had  rea- 
sonable cause  to  believe  the  debtor  insol- 
vent. Merchants  National  Bank  of  Hastings 
V.  Truax,  assignee,  ( U.  8.  B.  C,  Minn.')  1 
N.  B.  B.  146. 

9.  A  petition  on  behalf  of  a  bank  or  other 
corporation  must  be  signed  by  some  one 
duly  authorized  ;  the  signature  by  the  presi- 
dent of  the  bank  is  not  sufficient.  Merriani 
«.  Sewall,  8  Gray,  316. 

10.  An  insolvent  bank  may  surrender  its 
charter  in  accordance  with  the  provisions  of 
the  laws  of  the  state  under  which  it  was 
organized,  but  the  state  court  has  no  juris- 
diction further  than  to  decree  a  forfeiture  of 
the  bank  charter.  Hence  the  assets  must 
be  distributed  in  accordance  with  the  provi- 
sions of  the  bankrupt  act  and  under  the 
jurisdiction  of  a  U.  S.  court  in  bankruptcy, 
which  is  empowered  to  lay  hold  of  the  prop- 
erty of  the  bank  wherever  it  may  be  found, 
and  all  claimants  to  the  same  may  be  made 
defendants  in  the  proceedings.  Thornhill  v. 
The  Bank  of  Louisiana,  (JLa.  Bist.')  3  N. 
B.  B.  110. 

1 1 .  Where  a  bank,  holding  a  mortgage 
on  the  goods  of  a  debtor,  which  were  in  his 


possession,  permitted  the  mortgagor  to  sell 
the  goods  as  its  agent,  and  account  monthly 
for  the  proceeds.  Held,  so  far  as  creditors 
are  concerned,  the  relation  of  principal  and 
agent  must  be  sustained.  The  acts  of  the 
mortgagors  within  the  scope  of  their  agency 
must  be  regarded  as  the  acts  of  the  mort- 
gagee, and  the  proceeds  of  all  sales  made 
must  be  credited  pro  tanto  towards  extin- 
guishing the  debt.  (28  N.  Y.  Reps.,  p.  390). 
The  remaining  property  or  its  proceeds  must 
go  into  the  hands  of  the  assignees.  Haw- 
kins V.  First  National  Bank  of  Hastings,  2 
N.  B.  B.  108. 

12.  Where  the  president  of  a  bank,  sus- 
pecting a  debtor's  insolvency,  coerces  and 
induces  the  debtor  to  make  a  preference  in 
favor  of  the  bank,  the  same  is  void,  and  he 
cannot  make  use  of  the  security  so  ob- 
tained. Campbell  v.  The  Traders  National 
Bank  of  Chicago.     3  N.  B.  B.  124. 

13.  Where  the  assignees  of  a  bankrupt 
brought  an  action  against  a  bank  to  recover 
a  sum  of  money  deposited  as  security  against 
bills  .not  yet  at  maturity,  diawn  by  the 
bankrupt  and  discounted  by  the  bank,  it  was 
held  that  the  action  could  not  be  sustained 
because  by  the  contract  the  sum  claimed 
formed  no  part  of  the  bankrupt's  estate,  but 
was  rightly  in  the  hands  of  the  bank  at  the 
time  of  the  action.  In  re  The  Chartered 
Bank  of  India,  Australia  and  China  v. 
Evans  and  another,  4  N.  B.  B.  46.    (Eng.) 

1^.  The  respondents,  assignees  of  a  bank- 
rupt, bi  ought  an  action  against  the  appel- 
lants, a  bank,  to  recover  a  sum'  belongh)g  to 
the  bankrupt  and  alleged  to  have  been  in  the 
appellants'  hands  at  the  date  of  the  adjudi- 
cation of  bankruptcy.  The  said  sum,  in 
pursuance  of  an  agreement  between  them 
and  the  bankrupt  previously  to  the  adjudi- 
cation, had  been  carried  by  the  appellants  to 
a  special  account  as  security  against  bills  not 
yet  at  maturity,  drawn  by  the  bankrupt  and 
discounted  by  the  appellants.  Held,  (re- 
versing the  judgment  of  the  supreme  court 
of  China  and  Japan)  that  the  action  failed, 
since  by  the  contract  the  sum  formed 
no  part  of  the  bankrupt's  estate,  but  was 
rightly  in  the  hands  of  the  appellants  at 
the  time  of  the  action.  Fraudulent  prefer- 
ence under  such  circumstances  can  have  no 
application  to  the  case.  In  re  The  Chartered 
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Bank    of    India,,    Australia  and   China  v. 
Evans  et  al.,  4  N.  B.  B.  46.  (Eng.) 

1 5.  Bills  of  insolvent  bank.  If  the 
debtors  and  sureties  be  insolvent,  the  bills 
of  the  bank  may  be  received,  whatever  time 
they  may  be  obtained  by  the  debtors  or 
sureties ;  but  they  should  be  estimated  as 
much  below  their  par  value,  as  the  debt  due 
is  probably  below  its  par  value.  Ni- 
agara Bank  v.  Rosevelt,  9  Cowen,  409. 

1 6.  Bills  obtained  by  the  solvent  debtors 
of  a  bank  after  it  has  stopped  payment, 
though  before  a  receiver  be  appointed,  are 
not  admissible  as  a  set-off  against  the  bank. 
Jd. 

17.  Creditors  of.  A  depositor  in  an 
insolvent  bank,  proceeded  against  under  the 
stutute,  Sess.  48,  ch.  325  s.  17,  must  come 
in  for  his  deposit  as  an  ordinary  creditor, 
having  no  preference  to  others.  Bruyat  v. 
The  Receiver  of  the  Mid.  Dist.  Bank,  note 
(a)  to  the  opinion  of  Wood  worth,  J.  Ni- 
agara Bank  v.  Rosevelt,  9  Cowen,  409. 

18.  So  must  a  cashier  of  the  insolvent 
bank,  for  his  salary.  Neither  a  depositor  nor 
cashier  have  any  lien  on  the  funds  of  an  in- 
solvent bank ;  the  former  for  his  deposit,  nor 
the  latter  for  his  arrears  of  salaiy.     Id. 

1 9.  Right  to  set  oflf  claims  against 
deposits.  Where  a  bank  holds  a  protested 
acceptance  of  one  of  its  regular  depositors, 
and  he  has  a  balance  to  his  credit  in  the 
bank  which  the  bank  applies  as  a  credit  on 
the  protested  acceptance,  and  the  depositor, 
within  a  month  afterwards,  is  adjudged  a 
bankrupt.  Held,  that  the  bank  has  a  right 
to  set  off  the  amount  of  the  draft  against  the 
deposit,  thereby  reducing  the  amount  of  the 
draft,  and  that  the  bank  should  not  pay  over 
to  the  assignee  the  amount  of  said  deposit. 
In  re  Petrie  et  al.  QS.  D.  N.  Y.),  5  N.  B.  B. 

20.  Set-off  by  creditors  of.  A  set- 
off existing  against  a  bank  when  it  stops 
payment,  is  allowable,  whether  the  debt  of 
the  bank  be  then  payable,  or  to  become  due 
afterwards.  Niagara  Bank  v.  Rosevelt,  9 
Cowen,  409. 

21.  Bills  of  an  insolvent  bank,  are  al- 
lowable in  set-off  against  the  bank,  whether 


in  the  debtor's  own  hands,  or  in  the  hands 
of  another  for  his  use.  Id. 

22.  An  indorser  to  the  bank  has  the  same 
right  to  set  off  bills  as  other  debtors ;  but 
not  if  he  be  indemnified,  or  the  maker  be 
able  to  pay.  Id. 

23.  The  evidence  upon  which  the  receiver 
is  to  act  in  allowing  set-offs,  should  be  such 
as  would  maintain  a  set-off  in  a  court  of 
justice,  and  if  he  receive  the  affidavit  of  the 
debtor,  it  should  state  when,  where,  from 
whom,  and  under  what  circumstances  he  re- 
ceived the  bills.  Niagara  Bank  v.  Rosevelt, 
9  Cowen,  409. 

24.  "What  notes  may  not  be  set 
off.  A  bank  cannot  set  off  notes  left  with 
them  for  discount,  which  they  have  refused 
to  discount  in  an  action  subsequently  brought 
by  the  assignees  in  insolvency  of  the  depositor 
on  a  debt  due  from  the  bank  to  him  before 
his  insolvency.  Stetson  v.  Exchange  Bank, 
7  Grays  (Jfcws.)  525. 


BANKERS. 

1.  Bankers  were  first  made  subject  to  the 
bankruptcy  laws,  by  Stat.  5,  George  II.,  c. 
30,  and  it  has  been  holden  that  persons  shall 
be  deemed  bankers  within  the  meaning  of 
that  statute,  if  they  act  as  such,  although 
they  may  not  actually  keep  an  open  banking 
house,  or  may  keep  their  books,  and  conduct 
their  business  in  a  manner  different  from 
that  usually  adopted  by  bankers.  Ex  parte 
Wilson,  1  Atk.  218;  Griffith  dt  Holmes' 
English  Bankrupt  Law,  76. 

2.  And  this  lien  for  general  balance  may 
be  claimed,  though  the  debt  be  bai'red  by  the 
statute  of  limitations.  Spears  v.  Hartley,  4 
Esp.  81. 

3.  A  banker  has  alien  for  his  general  bal- 
ance upon  all  bills  and  other  securities  of  his 
customer.  Davis  v.  Bawsher,  5  T.  B.  488; 
Scott  V.  Franklin,  15  East.  428. 


BANKING-    FIRM. 

1.  Cannot  carry  on  business  of 
administration.   Letters  of  administra- 
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tion  are  a  trust.  They  are  guaranteed  by 
the  probate  court,  or  ordinary,  because  of 
coufldeuce  reposed  in  the  grantee,  they  re- 
quire him  to  take  exclusive  charge  of  tlie 
personal  property  of  his  intestate,  and  bring 
to  its  adtninistratiou  his  own  personal  atten- 
tion and  judgtaent.  He  has  no  right  to  al- 
low others  to  control  it  or  to  share  iu  its  ad- 
ministration. If  he  does  he  exposes  it  to 
unnecessary  hasards,  and  subjects  it  to  the 
disposition  of  the  persons  in  whom  the 
officer  of  the  law  has  reposed  no  confidence. 
To  permit  a  mercantile  or  a  banking  firm,  of 
which  the  administration  is  a  co-partner,  to 
take  the  assets  of  the  descendant's  estate 
into  its  possession,  and  to  share  in  the  dis- 
position of  them,  is  to  invite  misappropria- 
tion and  loss.  It  is  a  gross  breach  of  trust, 
a  violation  of  legal  duty.  It  must  therefore 
be  that  any  contract  which  has  for  its  ob- 
ject such  a  faithless  abandonment  of  the 
duties  of  Ml  administrator,  cannot  be  en- 
forced in  a  court  of  law.  Forsyth  v.  Woods, 
assignee,  etc.,  (_U.  S.  Sup.  CtJ)  5  N.  B.  B. 
79. 


;  BANKRUPTS. 

1.  Action  by  and  against.    Where 

the  bankrupt  before  his  bankruptcy  sold 
goods,  and  transferred  a  policy  of  iusm-ance 
thereon,  and  his  right  and  interest  to  recover 
for  loss  to  the  goods.  It  was  held,  that  the 
bankrupt  was  entitled  to  sue  for  average  loss 
as  trustee  for  his  vendee.  Boddington  v. 
Castelli,  (in  error,)  I  El.  &  Bl.  879 ;  23  L. 
J.,  Q.  B.  31 ;  1  C.  L.  B.  281 ;  15  Jur.  781 ; 
Exch.  Gham.  afSrming  the  judgment  of  the 
Q.  B.,  1  El.  &  Bl.  C6;  17  Jur.  457;  22  L. 
J-.,  q.  B.  5.     (Eng.) 

3.  Where  the  plaintiff  as  trustee  of  J.  S., 
rented  premises  to  the  defendant,  and  after 
his  bankruptcy  brought  an  action  against 
the  defendant  for  rent.  It  was  held,  that 
the  plaintiff  being  trustee  was  not  mate- 
rial, as  he  had  shown  by  parol  that  he  had 
no  interest  in  the  premises.  Houghton  v. 
Koening,18C.B.235.    (Eng.) 

3.  A  bankrupt  may  sue  as  trustee  for  his 
assignees,  and  the  defendant  cannot  object 
unless  they  interpose.  Gumming  v.  Roe- 
buck, Holt,  172— Gibbs.    (Eng.) 

Gaz.  2] 


4.  Where  the  primary  personal  injury  to 
the  plaintiff  is  the  principal  and  essential 
cause  of  action,  it  remains  in  him  after  his 
bankruptcy,  and  does  not  pass  to  his  assig- 
nees. Rogers  v.  Speuce,  (in  error,)  13  M. 
&  W.  571 ;  12  a.  c&  F.  700 ;  15  L.  J.,  Exch. 
49;  s.  c.  in  court  below,  2  D.  N.  S.  999 ;  11 
M.  &  W.  191 ;  12  £.  J.,  Exch.  252.     (Eng.) 

5.  A.  entered  into  an  agreement  with  B. 
and  0.,  to  serve  them  for  seven  years,  at 
the  rate  of  three  guineas  weekly,  the  party 
making  default  to  pay  to  the  other  5,000Z. 
as  liquidated  damages.  A.  was  dismissed, 
he  becamO  bankrupt  and  after  bankruptcy 
brought  on  the  agreement  to  which  B.  and 
C.  pleaded  the  bankruptcy.  It  was  held, 
that  his  plea  was  an  answer,  for  the  right  of 
action  in  respect  to  this  breach  of  agreement 
passed  to  his  assignees.  Beckham  v.  Drake, 
(in  error,)  2  H.  L.  Gas.  579 ;  13  Jur.  921 ; 
s.  c.  in  Exch.  Gliam.  11  M.  d  W.  315 ;  7 
Jur.  204;  12  L.  J.,  Exch.  486,  affirmed 
(Eng.) 

6.  A  bankrupt  who  is  trustee  may  sue, 
though  he  also  be  cestui  que  trust,  under 
the  same  instrument.  Webster  v.  Scales,  4 
Dougl.  7.    (Eng.) 

7.  A  bankrupt  has  a  good  title  to  all  prop- 
erty acquired,  and  a  right  to  such  on  all  con- 
tracts made  with  him  between  the  flat  and 
the  granting  of  the  certiflcate ;  and  also  after 
the  certiflcate  under  a  second  flat  against 
him  under  which  his  estate  has  not  paid  15s. 
in  the  pound,  unless  his  assignees  interfere 
and  claim  the  property  or  tlie  benefit  of  such 
contracts.  Herbert  v.  Sayer,  2  D.  d^  L.  49; 
5  §.  B.  965 ;  8  Jur.  812 ;  13  i.  /.,  Q.  B.  209. 
(Eng.) 

8.  Action  for  work  and  labor  as  a  surgeon 
and  apothecary  and  medicines.  Plea,  his 
bankruptcy,  and  that  the  debt  was  claimed 
by  the  assignees.  Replication,  that  the  labor 
was  personal  labor  bestowed  after  the  bank- 
ruptcy, and  done  for  the  necessary  present 
maintenance  of  the  plaintiff  and  his  family, 
and  the  medicines  were  purchased  out  of  the 
earnings  of  his  personal  labor  done  after  his 
bankruptcy ;  and  that  the  medicines  were 
increased  in  the  plaintiff's  personal  labor, 
and  were  found  and  administered  for  the 
necessary  present  maintenance  of  himself 
and  his  family.     Rejoinder,  that  the  labor 
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was  not  personal,  nor  the  medicines  pur- 
chased out  of  the  earnings  of  personal  labor, 
nor  the  medicines  found  or  administered  for 
the  necessary  present  maintenance  of  the 
plaintiff  and  his  family.  The  plaintiff  was  a 
general  medical  practitioner,  he  had  filed  a 
declaration  of  insolrency,  and  was  an  uncer- 
tified bankrupt.  By  an  arrangement  with  a 
friend  who  had  purchased  his  stock  of  medi- 
cine, he  continued  in  possession  of  them 
on  credit,  carried  on  his  business  as  before 
and  was  supplied  with  fresh  medicines  on 
credit  from  wholesale  houses.  The  plaintiff 
attended  the  defendant  giving  the  benefit  of 
his  skill,  and  furnishing  the  medicines  he 
thought  necessary.  It  was  held,  that  the 
plaintiff  was  carrying  on  his  business  as  a 
medical  practitioner,  and  therefore  the  repli- 
cation was  not  provided.  Elliott  v.  Clayton, 
16  Q.  B.  581 ;  15  Jur.  293 ;  20  L.  J.,  Q.  B. 
217.     (Eng.) 

9.  An  uncertificated  bankrupt  may  main- 
tain an  action  for  work  and  labor  for  his  per- 
sonal services,  and  for  materials  found  as 
well  as  for  mere  work  and  labor.  Silk  v. 
Osborn,  1  JSsp.  140 — Kenyan.    (Eng.) 

10.  An  uncertificated  bankrupt  may 
maintain  an  action  for  money  lent.  Evans 
V.  Brown,  1  Esp.  170 — Kenyan.     (Eng.) 

1 1 .  An  uncertificated  bankrupt  cannot 
maintain  an  action  of  trespass  against  subse- 
quent creditors  for  breaking  open  his  house 
and  seizing  his  after  acquired  property, 
although  the  assignees  do  not  ratify  the 
seizure,  and  although  they  were  unknown 
to  the  defendants  until  after  the  commence- 
ment of  the  action.  Hull  v.  Pickersgill,  3 
Moore,  612  .IB.  <&  B.  282.  See  Forster  v. 
Bates,  12  M.  <&  W.  226.     (Eng.) 

1 3.  Where  a  plaintiff  becomes  insolvent 
after  issue  joined,  and  his  assignees  did  not 
give  security  for  the  costs,  and  the  defend- 
ant, by  leave  of  a  judge  under  15  and  16 
Vict.,  c.  76,  s.  142,  withdrew  his  former 
pleas  and  pleaded  the  plaintiff's  insolvency, 
the  plaintiff  confessed  the  plea  and  gave 
notice  to  tax  his  costs  under  Reg.  Gen.,  T. 
T.,  16  Vict.,  r.  23.  It  was  held,  that  the 
plaintiff  was  entitled  to  costs  under  the  rule 
if  the  plea  of  insolvency  stood,  but  the 
court  allowed  the  defendant  to  withdraw 
that  plea  and  to  substitute  his  former  pleas 


again  and  go  on  with  the  action.     Plnmmer 
V.  Hedge,  24  L.  J.,  Q.  B.  24.     (Eng.) 

14.  A  plea  to  an  action  for  debt,  that 
before  the  debt  accrued  the  plaintiff  became 
bankrupt  and  a  commission  issued  against 
him  under  6  Geo.  4,  c.  16;  that  the  commis- 
sioners certified  that  he  had  in  all  things 
conformed  to  the  bankrupt  laws,  and  that 
there  did  not  appear  to  them  any  reason  to 
doubt  the  fulness  of  the  discovery  made  by 
the  bankrupt  of  his  estate,  which  certificate 
was  allowed  by  the  Lord  Chancellor ;  that 
the  plaintiff  afterwards  became  bankrupt  a 
second  time,  and  his  estate  did  not  produce 
15s.  on  the  pound,  whereupon  the  assignees, 
under  the  second  bankruptcy,  served  the  de- 
fendant with  notice  of  their  claim  to  the 
debt.  Held,  that  this  plea  was  had,  as  not 
showing  that  the  title  of  the  assignees  under 
the  first  bankruptcy  was  divested  so  as  to 
vest  the  property  of  the  bankrupt  in  the  as- 
signees under  the  second.  Wagner  v.  Im- 
brie,  2  L.  M.  cS;  P.  510 ;  6  Exch.  882 ;  15 
Jur.  803 ;  20  L.  J.,  Exch.  416.     (Eng.) 

15.  Actions  for  damages.  The 
damages  sustained  by  breach  of  a  contract 
relating  to  the  employment  of  the  personal 
skill  and  labor  of  the  bankrupt  are  consid- 
ered as  part  of  the  bankrupt's  personal 
estate,  and  the  right  of  action  passes  to  the 
assignee.  Drake  v.  Beckham,  11  Mees.  (& 
W.  315 ;  overruling  Beckham  v.  Drake,  8 
Mees.  <&  W.  846 ;  Elliot  v.  Clayton,  16  Q. 
B.  581 ;  see  Chippendale  v.  Tomlinson,  1 
Cook,  428. 

1 6.  Adjudication  of  married  wo- 
man. A  married  woman,  on  her  own  peti- 
tion, in  which  she  stated  herself  to  be  a 
widow,  was  adjudicated  a  bankrupt,  and  she 
was  afterwards  indicted  for  concealment  and 
embezzlement  of  her  property,  with  intent 
to  defraud  her  creditors,  and  two  other  per- 
sons were  also  indicted  on  account  of  aiding 
her.  The  examinations  and  answers  of  the 
three  in  bankruptcy  were  in  evidence  in  sup- 
port of  the  prosecution.  No  caution  was 
given  to  them  by  the  commissioner  on  such 
examination,  and  they  did  not  object  to  an- 
swer on  the  ground  that  their  answers  might 
criminate  them.  Held,  that  although  the 
wife  was  adjudicated  a  bankrupt,  the  prop- 
erty belonged  to  her  husband,  and  that  the 
property  was  not  proved  as  laid  in  the  in- 
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dictment.  Reg.  v.  Robinson,  16  L.  T.,  N. 
S.  605  ;  15  W.  B.  960  ;  10  Cox,  C.  G.  467 ; 
1  i.  iJ.,  C,  C.  80;  36  L.  J.,  M.  C.  78. 
(Bug.) 

17.  After  acquired  property-  Tlie 

after  acquired  property  of  a  certificated 
bankrupt  having  been  taken  in  execution, 
for  a  debt,  which  might  have  been  proved 
under  the  commission,  the  court  set  aside 
the  fi.  fa.,  and  refused  to  put  him  to  an 
audita  querela,  though  it  was  stated  that 
the  bankruptcy  was  collusive,  and  that,  in 
an  action  by  the  assignees,  a  jury  had  found 
against  them  as  to  the  fact  of  trading.  Bar- 
row «.  Poile,  IB.  (6  Ad.  629.     (Eng.) 

1 8.  If  an  order  for  the  delivery  of  goods 
in  the  hands  of  a  third  person  is  given  to  an 
uncertified  bankrupt  in  payment  of  a  debt 
accrued  since  bankruptcy,  he  may  maintain 
trover  for  them.  Fowler  v.  Down,  1  B.  c& 
P.  44.     (Eng.) 

19.  An  uncertificated  bankrupt  has  a 
right  to  goods  acquired  by  him  since  his 
bankruptcy,  against  all  the  world  but  his 
assignees,  and  may  maintain  trover  for  them 
against  a  stranger.  Webb  v.  Fox,  7  T.  B. 
391 ;  S.  P.,  Chambers  v.  Bernasconi,  6  Bing. 
501;  4M.  (^P.  278.     (Eng.)       . 

20.  Property  acquired  by  an  uncertifi- 
cated bankrupt,  after  an  act  of  bankruptcy 
committed  by  him,  does  not  vest  absolutely 
in  the  assignees,  although  they  have  a  light 
to  claim  it ;  for  if  they  remain  passive,  and 
do  not  make  any  claim,  the  bankrupt  has  a 
right  to  such  property  as  against  all  other 
persons.  Drayton  v.  Dale,  3  D.  <6  B.  534; 
2  £.  (^  C.  293.     (Eng.) 

21.  Where  the  assignees  do  not  interfere 
the  price  of  goods  sold  by  an  uncertificated 
bankrupt  may  be  recovered  by  him  against 
the  vendee.  Hayllar  v.  Sherwood,  2  N.  (& 
M.  401.     (Eng.) 

22.  A.,  an  uncertificated  bankrupt,  hav- 
ing been  employed  as  a  manager  of  a  hotel, 
agreed  to  purchase,  the  stock  and  good  will 
from  B.,  who  knew  of  the  bankruptcy,  and 
who  agreed  to  lend  A.  money  to  purchase 
stock  and  other  trade  effects,  but  on  the  un- 
derstanding that  the  effects  were  to  be  as- 
signed to  B.  as  security  for  the  debt.  Ac- 
cordingly B.  lent  A.  the  money,  taking  A.'s 


bond  for  the  amount,  and  the  same  day  A. 
purchased  the  effects,  and  assigned  the  same 
as  security  to  B.  The  official  assignee  knew 
that  A.  was  carrying  on  business  on  his  own 
account,  but  did  not  know  of  the  transac- 
tion. It  was  held  that  the  loan,  purchase 
and  moi'tgage  was  one  transaction,  and 
nothing  passed  to  the  official  assignee  except 
what  was  subject  to  the  lien.  Kerakoose  v. 
Brooks,  3  L.  T.,  N.  S.  712;  P.  C.    (Eng.) 

23.  If  an  uncertificated  bankrupt  carries 
on  trade,  and  sells  a  vessel  of  which  he  is 
the  ostensible  owner,  the  purchaser  has  a 
good  title  against  all  persons  but  the  assig- 
nees. Laroche  v.  Wakeman,  Peake,  140. 
(Eng.) 

24.  Where,  by  an  agreement,  for  a  valu- 
able coaisideration  from  third  parties,  the  as- 
signees of  an  uncertificated  bankrupt  had  al- 
lowed the  bankrupt  to  remain  in  possession 
of  his  furniture,  but  which,  notwithstand- 
ing, they  afterwards  seized,  it  was  held  that 
they  were  warranted  in  so  doing,  on  the 
ground  that  an  uncertificated  bankrupt  can- 
not acquire  property  for  himself,  nor  is  he 
entitled  to  retain  property  against  his  assig- 
nees. Nias  V.  Adamson,  Z  B.  <&  A.  225. 
(Eng.) 

25.  Where  an  uncertificated  bankrupt, 
who  was  a  furniture  broker,  was  employed 
to  remove  goods,  in  the  course  of  which 
business  he  employed  several  men  and  vans, 
supplied  packing  cases,  repaired  furniture, 
and  provided  materials  for  this  purpose  and 
other  articles  to  a  trifling  amount,  it  was 
held  that  the  debt,  which  thereby  accrued 
was  not  in  respect  to  personal  labor,  but  was 
claimed  by  the  assignees.  Crofton  v.  Poole, 
1,-B.  <:&^.  568.     (Eng.) 

26.  If  the  assignees  of  a  bankrupt  manu- 
facturer employ  him  in  carrying  on  the 
manufacture  for  the  benefit  of  the  estate  and 
pay  him  money  from  time  to  time,  this  is 
evidence  of  such  a  contract  between  him 
and  his  assignees  as  will  enable  him  to  re- 
cover from  them  a  reasonable  compensation 
for  his  work  and  labor.  Coles  v.  Barrow,  4 
Taunt.  754 ;  2  Bose,  277.     (Eng.) 

27.  An  uncertificated  bankrupt  hired  a 
shop ;  goods  were  supplied  in  the  name  of 
his  son,  but  principally  on  his  father's  guar- 
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antee.  It  was  held  that  his  assignees  were 
liable  to  an  action  of  trespass  at  the  suit  of 
the  Son,  for  seizing  them  as  the  goods  of  the 
bankrupt.  Davis  v.  Living,  Holt,  275. 
(Eng.) 

28.  Assignment  to  assignee.  As 
soon  as  said  assignee  is  appointed  and  quali- 
fied, the  judge,  or  where  there  is  no  oppos- 
ing interest,  the  register  shall,  by  an  instru- 
ment under  his  hand,  assign  and  convey  to 
the  assignee  all  the  estate,  real  and  personal, 
of  the  bankrupt,  with  all  his  deeds,  books 
and  papers  relating  thereto;  and  such  as- 
signment shall  relate  back  to  the  commence- 
ment of  said  proceedings  in  bankruptcy, 
and  thereupon  by  operation  of  law,  the  title 
to  all  such  property  and  estate,  both  real  and 
personal,  shall  vest  in  said  assignee,  although 
the  same  is  then  attached  on  mesne  process 
as  the  property  of  the  debtor,  and  shall  dis- 
solve any  such  attachment  made  within  four 
months  next  preceding  the  commencement 
of  said  proceedings.  Sec.  14  U.  i^  bank- 
rupt act,  1867. 

29.  Answer  to  a  petition.  An  al- 
leged bankrupt  may  decline  to  answer  alle- 
gations in  a  petition  filed  against  him,  which 
are  not  sufficiently  distinct,  and  ask  that 
they  be  made  more  definite  or  be  stricken 
out  of  the  petition.  In  re  Randall  &  Sun- 
derland, (^Oregon)  D.&N.B.B.  4. 

30.  Commitment  of.  In  a  commit- 
ment of  a  bankrupt  for  not  answering  or  not 
fully  doing  so  the  questions  should  be  set 
out  in  the  warrant.  Ex  parte  Froud,  M.  <§■ 
M.  269. 

31.  A  bankrupt  cannot  be  committed  for 
prevarication  or  for  misbehaviour.  Rex  v. 
Nathan,  2  Str.  880;  Miller  v.  Scare,  2  W. 
Bl.  1141. 

82.  A  bankrupt  may  be  committed 
though  swearing  positively,  if  his  answers 
are  not  reasonably  satisfactory.  Taylor's 
case,  8  Yes.  328. 

33.  Commitment  for  not  answer- 
ing questions.  To  justify  a  commitment 
of  a  bankrupt  for  not  fully  answering  ques- 
tions to  the  satisfaction  of  the  court,  the  ex- 
amination of  the  bankrupt  should  be  full, 
fair  and  searching,  and  not  rambling  or  ir- 
relevant, but  limited  to  the  matters  "  rela- 


ting to  his  trade,  dealings,  or  estate,  or 
which  may  tend  to  disclose  any  secret  grant, 
conveyance,  or  concealment  of  his  lands, 
tenements,  goods,  money,  or  debts."  Ex' 
part  Legge  1.  B.  C.  C.  163 ;  7  Jw.  415 ;  22 
L.  J.,  Q.  B.  345.     (Eng.) 

34.  On  his  examination  before  a  commis- 
sioner the  bankrupt  in  answer  to  the  ques- 
tion "  not  having  kept  any  books  of  account, 
does  your  memory  serve  you  as  to  how  the 
1002.  (the  proceeds  of  a  check  drawn  by  the 
bankrupt  payable  to  B.)  was  appropriated  "? 
replied  "  not  now."  It  was  held,  that  the 
commissioner  was  justified  in  committing 
the  bankrupt  to  prison,  for  not  fully  answer- 
ing to  his  satisfaction.  Ex  parte  Bradbury, 
14  C.  JB.  15 ;  2  C.  L.  B.  585  ;  18  Jur.  189 ; 
23  L.  J.,  C.  P.  25.     (Eng.) 

35.  If  the  court  can  see  clearly  that  the 
commissioner  was  wrong  in  holding  that  the 
answers  were  not  satisfactory,  they  will  or- 
der the  bankrupt  to  be  discharged ;  but  they 
are  always  slow  in  such  a  case  to  interfere 
with  the  discretion  of  the  commissioner, 
and  will  not  do  so  unless  satisfied  that  he 
is  wrong.  In  re  Ward,  5  D.  <&  L.  756 ;  10 
Jur.  433;  15  L.  J.,  Q.  B.  233.    (Eng.) 

36.  The  court  will  not  discharge  from 
custody  a  bankrupt  committed  for  not  an- 
swering questions  when  the  court  is  of  opin- 
ion that  the  story  contained  in  his  answers 
is  not  such  as  to  satisfy  a  reasonable  person 
of  its  truth.  Ex  parte  Lord,  16  M.  &  W. 
462;  11  Jivr.  186;  16  L.  J.,Exch.  118. 
(Eng.) 

37.  Where  upon  his  examination  touch- 
ing the  disposition  of  his  property  the  bank- 
rupt swears  to  an  account  of  the  same, 
which  appears  to  be  increditable,  the  com- 
missioners may  commit  him.  Ex  parte 
Nowlan,  6  r.  ij.  Ii8.     (Eng.) 

38.  The  commissioners  cannot  commit  a 
bankrupt  for  misbehaviour  only,  or  any  act 
or  omission  not  comprised  in  the  statute  giv- 
ing them  authority.  Miller  v.  Seare,  2  W. 
BZ.1141.     (Eng.) 

39.  Where  a  bankrupt  was  arrested  by 
the  messenger  on  a  summons,  without  a 
warrant,  which  summons  had  been  issued 
by  the  commissioners  on  the  ground  that 
there   was  reason  to  apprehend    that  the 
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bankrupt,  after  his  adjudication,  was  about 
to  abscond  ;  and  the  messenger  took  the 
bankrupt  before  the  commissioners  who  pro- 
cfeeded  to  examine  him,  and  put  him  this 
question,  "You  having  five  months  ago 
taken  away  1,5001.  and  now  accounting  for 
only  6001.  of  it,  what  account  do  you  now 
give  of  the  rest  ?  "  To  which  the  bankrupt 
having  answered,  "  I  can  give  no  account," 
the  commissioners  committed  him  for  an- 
swering unsatisfactorily.  The  court,  on  the 
petition  of  the  bankrupt,  ordered  his  imme- 
diate discharge.  Ex  parte  James,  3  Deac. 
518;  3  Jjtr.  538.     (Eng.) 

40.  Concealment  of  property  by. 
The  certificate  of  a  bankrupt  who  concealed 
any  part  of  his  property  with  intent  to  de- 
fraud his  creditors  was  void  by  5  &  6  Vict., 
c.  122,  s.  38,  even  though  he  voluntarily 
gave  it  up  before  the  granting  of  the  certifi- 
cate. Courtioron  v.  Mennier,  6  JExch.  74 ; 
15  Jm:  275;  20  L.  J.,  Exch.  104.    (Eng.) 

41.  A  tempted  concealment  of  property 
by  a  bankrupt,  although  of  small  intrinsic 
value,  and  prized  by  him  for  the  sake  of 
family  recollections  and  associations,  was  a 
sufficient  ground  for  refusing  to  disturb  in 
his  favor,  a  suspension  of  his  certificate  for 
eighteen  months  without  protection.  Ex 
parte  Warwick,  6  Be  G.,  Mac.  &  G.  749  ; 
24  L.  J.,  Bank.  23.     (Eng.) 

42.  Criminal,  prosecutions  against. 
Where,  before  the  appointment  of  assignee 
and  on  the  ex  parte  application  of  the  peti- 
tioning creditors  the  commissioners  made  an 
order,  stating  that  there  were  reasonable 
grounds  for  supposing  that  the  bankrupt  had 
been  guilty  of  some  one  or  more  of  the  of- 
fences set  forth  in  24  &  25  Vict.,  c.  134,  s. 
221,  and  directing  that  he  should  be  crim- 
inally prosecuted,  and  that  the  petitioning 
creditors  be  the  prosecutors,  it  was  held  that 
the  oi-der  was  not  void  for  the  reason  that 
the  bankrupt  had  no  opportunity  of  explana- 
tion, or  that  the  order  omitted  to  state  the 
specific  offence  charged.  In  re  Levi,  11 
Jm.,  N.  S.  97 ;  34  L.  J.,  Sank.  23 ;  13  W. 
B.  209  ;  11  L.  T.,  N.  S.  527.     (Eng.) 

43.  In  cases  of  mere  suspicion  or  con- 
jecture, prosecutions  are  not  to  be  ordered. 
The  court  should  be  satisfied  that  there  is 
sufficient  evidence  to  establish  the  guilt  of 


the  bankrupts.    Ex  parte  Still,  9  Jur.,  N. 
S.7;  32  L.  J.,  Bank.  12.     (Eng.) 

44.  Where  a  bankrupt  had  been  guilty 
of  acts  which  amounted  to  a  misdemeanor 
by  24  &  25'  Vict.,  c.  134,  s.  221,  and  the 
commissioner  granted  him  an  order  of  dis- 
charge, with  a  suspension  of  twelve  months, 
on  appeal,  the  court  considered  that  the 
commissioners  had  jurisdiction  to  direct  a 
prosecution  before  a  court  of  criminal  jus- 
tice, and  that  it  was  not  incumbent  on  him, 
with  or  without  a  jury,  to  try  the  case  him- 
self, and  they  discharged  the  order,  and  di- 
rected a  prosecution  by  the  assignees  at  the 
next  assizes;  subsequently  friends  of  the 
bankrupt  subscribed  money  in  order  to 
promise  a  dividend,  if  the  order  made  by  the 
court  should  be  discharged.  The  court  dis- 
charged their  order  and  permitted  the  money 
to  be  accepted  by  the  assignees.  Ex  parte 
Dobson,  in  re  Wilson,  32  L.  J.,  Bank.  1 ;  8 
Jur.,  N.  8.  1220;  11  W.  B.  100,  330;  7  i 
T.,  N.  S.  444,  815.     (Eng.) 

45.  Affidavit  of  debt.  J.  W.,  in  sup- 
port of  a  petition,  deposed  that  the  alleged 
bankrupt  was  indebted  to  him,  J.  M.,  his 
CO- partner  (omitting  the  word  "and"),  for 
goods  sold  and  delivered  by  the  deponent 
and  his  co-partner.  Held,  that  the  omission 
rendered  the  affidavit  unavailable  for  the 
purpose  of  striking  a  docket.  Ex  parte 
Hill,  3  Mont,  B.  (&  B.  51.     (Eng.) 

46.  The  fact  of  affidavits  in  support  of  a 
petitioning  creditor'  debt  having  been  sworn 
before  the  solicitor  to  the  fiat,  but  one  on 
which  the  court  will  act  on  its  own  discre- 
tion. Ex  parte  Wright,  3  Mont.,  B.  <&  B. 
307 ;  7  Jur.  522.     (Eng.) 

47.  Assignees,  proof  against.  If 
an  assignee  who  has  received  effects  becomes 
bankrupt,  a  creditor  under  the  commission 
in  which  he  was  assignee,  but  who  proved 
his  debt  after  the  bankruptcy  of  the  assig- 
nee, is  not  entitled  to  any  proof  under  the 
assignee's  commission.  Ex  parte  Stone- 
house,  Buck.  531.     (Eng.) 

48.  Two  of  three  assignees  became 
bankrupt;  the  solvent  assignee  paid  a  debt 
due  from  the  three  to  the  estate.  Held,  that 
he  was  entitled  to  prove  a  third  of  the  debt 
against  each  of  the  other  as.signee's  estates. 
Ex  parte  Hunter,  Buck.  552.    (Eng.) 
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49.  Two  assignees,  one  solvent,  the 
other  a  bankrupt  with  a  partnership  to  which 
he  had  advanced  money  which  he  had  as  as- 
signee, the  solvent  assignee  cannot  prove 
his  under  the  joint  commission,  there  being 
no  contract  with  him.  Ex  parte  Apsey,  3 
Bro.,  C.  C.  265.     (Bng.) 

50.  An  assignee  purchased  goods  at  a 
sale  under  the  commission,  became  bank- 
rupt. Ordered,  that  such  of  the  goods  that 
remained  in  specie  should  be  redelivered, 
and  that  what  he  had  resold  should  be 
proved  as  a  debt.  Ex  parte  Sponge,  1  Bose, 
133.     (Eng.) 

51.  At  a  dividend  meeting  under  a  com- 
mission against  A.,  a  claim  was  entered 
on  behalf  of  B.,  and  a  sum  ordered  to  be  ap- 
propriated in  the  hands  of  C,  the  sole  as- 
signee, to  answer  eventually  the  amount  of 
the  several  sums  proved  and  claimed ;  but 
before  the  claim  of  B.  was  perfected  into  a 
proof,  C.  misapplied  the  money  so  placed  in 
his  hands,  and  became  bankrupt.  Held, 
that  B.  was  not  entitled  to  recover  from  the 
estate  of  A.  his  proportion  of  the  sum  ap- 
propriated in  the  hands  of  C,  and  misap- 
plied by  him.  Exparte  Grant,  1  Mont.  & 
Mac.  77.     (Eng.) 

52.  Death  of.  The  death  of  the  bank- 
rupt five  minutes  after  filing  his  petition  ren- 
ders his  discharge  impossible,  if  previous  to 
his  death  he  has  not  taken  the  oath  neces- 
sary by  the  29th  section  of  the  IT.  S.  bank- 
rupt law  of  1867  to  the  granting  of  a  dis- 
charge. In  re  Gunicke,  (JT.  D.  111.)  4  N-  B. 
jB.  23. 

53.  Where  one  of  the  bankrupts  died  be- 
fore the  adjudication  under  a  joint  fiat,  the 
fiat  was  ordered  to  be  amended  by  omitting 
his  name.  Ex  parte  Hall,  De  G.  332. 
(Eng.) 

54.  But  where  a  bankrupt  died  before 
adjudication,  the  commission  was  held  null 
and  void,  without  any  writ  of  supersedeas. 
Ex  parte  Green,  1  Deac.  &  Chit.  230.  (Eng.) 

55.  Though  a  bankrupt  dies,  not  having 
surrendered,  the  commission  may  proceed. 
Ex  parte  Dewdney,  15  Fes.  494.     (Eng.) 

56.  An  assignment  of  the  commissioners 


after  the  death  of  a  bankrupt   wag  good. 
Troughton  v.  Gitley,  Amh.  630.     (Eng.) 

57-  A  separate  commission  established, 
though  the  other  partner  died  before  the  as- 
signment. Ex  parte  Smith,  5  Yes.  295. 
(Eng.) 

58.  A  petition  to  supersede  presented  in 
the  lifetime  of  the  bankrupt,  ordered  to 
stand  over  on  his  death,  until  his  personal 
representatives,  or  those  entitled  to  take  out 
administration,  were  served.  Ex  parte  Le- 
worthy,  1  Mont.  54.    (Eng.) 

59.  The  death  of  a  banlirapt  without 
taking  the  oath  prescribed  in  section  29  of 
the  U.  S.  bankrupt  act  of  1867,  prevents  the 
gi-anting  of  a  discharge .  In  re  G  unicke,  (N. 
D.  HQ  4  N.  B.  B.  23. 

60.  Defendant,  striking  out  name 
of.  Where  one  of  several  defendants  pleads 
his  bankruptcy,  an  amendment  of  the  writ 
may  be  permitted  by  stiiking  therefrom  the 
name  of  the  bankrupt  defendant.  Cobura  v. 
Ware,  25  M.  B.  330. 

61.  Definition  of.  The  words  insol- 
vent and  insolvency,  as  used  in  the  bankrupt 
act  of  1867,  are  not  synonymous  with  the 
words  bankrupt  and  bankruptcy.  In  re 
Black  &  Seoor,  (S.  J5.  N.  Y.,)  1  'N.  B.  B. 
81. 

62.  Definition  of  trader.  A  person 
who  works  a  slate  quarry  in  the  ordinary 
way,  upon  lease  from  the  owner,  is  not  a  tra- 
der within  the  meaning  of  the  bankrupt  laws; 
and  purchasing  a  stock  of  tools  and  materials 
and  selling  them  again  to  the  quarrymen, 
which  appears  to  be  the  custom  in  the  quar- 
ries, does  not  constitute  a  tradmg  on  the 
part  of  such  a  person.  In  re  Cleland,  36  L. 
J.,  Bank.  33;  2  L.  B.,  Ch.  466 ;  15  W.  B. 
681 ;  16  L.  T.,  N.  S.  403.     (Eng.) 

63.  A  person  dealing  in  shares  of  a  joint 
stock  company,  but  not  as  a  general  broker, 
was  not  a  trader  within  the  meaning  of  the 
bankrupt  laws.  In  re  Uleland,  36  L.  J., 
Bank.  33;  2  L.  B.,  Oh.  466;  15  W.  B.  681; 
16  L.  T.,  N.  S.  403.     (Eng.) 

64.  Detaining  for  duties  the  bond- 
ed goods  of.  A.  having  two  pipes  of 
wine  lying  in  a  bonded  warehouse,  in  the 
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nam*  of  B.,  who  had  given  a  bond  for  the 
duties,  sold  them  to  C.  and  gave  him  a  de- 
livery order ;  and  it  was  at  the  same  time 
agreed  that  0.  should  pay  the  duties.  B.  was 
called  upon  and  paid  the  duties  and  took  the 
wine  to  his  own  cellar.  A.  repaid  the 
amount  of  duties  to  B.  C.  never  required 
B.  to  transfer  the  wine  to  his  own  name ; 
but  he  took  away  one  pipe  and  paid  ware- 
house rent  to  B.  0.  afterwards  became 
bankrupt.  B.,  at  A.'s  request,  may  hold 
the  other  pipe  until  the  duties  are  paid. 
Winks  V.  Hassall,  9  B.  <&  C.  372.     (Eng.) 

65.  Description  of.  The  court  refused, 
on  the  petition  of  a  bankrupt,  to  annul  a  flat, 
on  the  ground  that  he  Was  described  in  it  as 
"  John  G.,"  instead  of  "  John  Christian  G.," 
his  right  name,  when  he  had  been  examined 
before  tlie  commissioner,  and  never  mentioned 
that  he  was  wrongly  named  in  the  fiat.  JUx 
parte  Galligan,  1  3Iont.,  D.  d;  D.  144. 
(Eng.) 

66.  "  Westcott "  for  "  Wescott "  is  not 
a  material  variance  of  a  bankrupt's  name. 
Ex  parte  Austin,  1  lilont.,  D.  &  B.  247. 
(Eng.) 

67.  In  an  adjudication,  and  other  pro- 
ceedings previously  to  the  advertisement  in 
the  Gazette,  bankrupts  were  described  as  of 
Mincing  lane  and  Cousin's  lane,  in  the  city 
of  London,  colonial  brokers,  and  of  West- 
ham  lane,  in  the  county  of  Middlesex,  dis- 
tillers. In  the  advertisement  in  the  Gazette, 
the  description  was  the  same,  except  that 
Westham  lane  was  stated  to  be  in  the  county 
of  Essex.  Held,  on  an  indictment  for  not 
surrendering  to  the  flat,  that  the  misdescrip- 
tion in  the  Gazette  was  immaterial.  Reg  ■;;. 
Gordon,  Dears  C.  C.  586;  2  Jur.,  N.  8.  67; 
25  L.  J.,  M.  G.  19.     (Eng.) 

68.  A.  was  the  son  of  a  small  manufac- 
turer who  had  a  residence  at  Golear,  near 
Huddersfleld,  and  a  mill  situate  about  four 
miles  from  Golear.  He  was  in  the  employ 
of  his  father,  and  worked  at  the  mill,  where 
he  also  carried  on  a  small  business  upon  his 
own  account.  During  the  week  he  generally 
slept  at  the  mill,  but  was  accustomed  to  go 
to  his  father's  house  every  Saturday,  and  re- 
main until  Monday.  On  an  application  by 
himself  for  an  adjudication,  he  described 
himself  as  of  Golear,  only.     Held,  that  the 


objection  to  the  description,  if  insufficient, 
could  not  be  taken  upon  an  application  for 
an  order  of  discharge.  Ex  parte  Crabtree, 
10  Jur.,  N.  S.  529 ;  33  L.  J.,  Bank.  33  ;  12 
W.  E.  768 ;  10  L.  T.,  N.  S.  361.    (Eng.) 

69.  Discharge  may  be  applied  for. 
And  be  it  further  enacted,  that  at  any  time 
after  the  expiration  of  the  six  months  from 
the   adjudication  of  bankruptcy,   or  if  no 
debts  have  been  proven  against  the  bankrupt, 
or  if  no  assets  have  come  to   the  hands  of 
the  assignee,  at  any  time  after  the  expiration 
of  sixty  days,  and  within  one  year  from  the 
adjudication  of    bankruptcy,  the  bankrupt 
may  apply  1o  the  court  for  a  discharge  from 
his  debts;  and   the  court   shall  thereupon 
order  notice  to  be  given  by  mail  to  all  credit- 
ors who  have  proved  their  debts,  and  by  pub- 
lication, at  least  once  a  week  in  such  news- 
papers as  the  court  shall  designate,  due  re- 
gard being  had  to  the  general  circulation  of 
the  same  in  the  district,  or  in  that  portion 
of  the  district  in  which  the  bankrupt  and 
his  creditors  shall  reside,  to  appear  on  a  day 
appointed  for  that  purpose,  and  show  cause 
why  a  discharge  should  not  be  granted  to 
the  bankrupt.  Sec.  29  U.  S.  bankrupt  act, 
1867. 

70.  Discharge,  opposition  to.  And 
be  it  further  enacted.  That  any  creditor 
opposing  the  discharge  of  any  bankrupt  may 
file  a  specification  in  writing  of  the  grounds 
of  his  opposition,  and  the  court  may  in  its 
discretion  order  any  question  of  fact  so  pre- 
sented to  be  tried  at  a  stated  session  of  the 
district  court.  Section  31  U.  S.  bankrupt 
act,  1867. 

71.  Discharge  in  voluntary  and 
involuntary  proceedings.  An  involun- 
tary bankrupt  who  has  complied  with  all 
the  provisions  of  the  bankrupt  act,  can  apply 
for  and  receive  a  discharge  the  same  as  a 
voluntary  bankrupt.  The  thirty-third  sec- 
tion of  the  bankrupt  act,  as  amended  July 
27,  1868,  and  July  14,  1870,  is  applicable  to 
proceedings  in  involuntary  bankruptcy.  An 
insolvent,  although  having  assets,  and  those 
assets  having  been  duly  sun-endered  to  the 
assignee,  but  not  amounting  to  the  required 
fifty  per  cent,  of  the  claims  proven  against 
his  estate  is  not  entitled  to  a  certificate  of 
conformity,  unless  the  bankrupt  before,  on, 
or  at  the  time  of  hearing  of  the  application 
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for  discharge,  tender  or  file  the  assent  in 
■writing  of  a  majority  in  number  and  value 
of  the  creditors  to  whom  he  shall  have  be- 
come liable  as  principal  debtor,  and  who 
shall  have  proved  their  claims  as  required 
by  section  thirty-three  of  the  bankrupt  act 
as  amended.  In  case  an  involuntary  bank- 
rupt does  not  tender  or  file  the  assent  of  his 
creditors  or  show  payment  of  his  debts  by 
the  return  of  the  assignee,  or  that  his  prop- 
erty and  effects  equal  or  will  pay  fifty  per 
cent,  so  as  to  comply  with  the  requirements 
of  section  thirty-three  of  the  bankrupt  act 
as  amended,  the  certificate  of  conformity 
cannot  be  granted.  In  re  Bunster,  5  N.  B. 
11.82. 

72.  Duty  of.  By  the  TJ.  S.  bankruptcy 
act  of  1867,  the  bankrupt  is  required  to  ren- 
der all  needful  aid  to  preserve  and  collect 
the  estate  for  the  benefit  of  the  creditors, 
and  he  is  amenable  to  the  court  for  any  neg- 
ligence or  want  of  care  while  he  has  charge 
of  the  property  pending  the  appointment  of 
an  assignee.    Jones  v.  Leach  et  al.,  1  N.  B. 

a.  165. 

73.  Duty  to  file  petition.  It  is  no 
defence  to  a  trader,  who  has  given  a  prefer- 
ence to  one  of  his  creditors  to  say  that  he 
was  pressed  by  threats  of  suit  or  attach- 
ment. His  duty  in  such  case  is  to  file  his 
petition  in  bankruptcy  that  his  assets  may 
be  distributed  equally  among  all  his  credit- 
ors. Eison,  assignee,  v.  Knapp,  (^Ark.)  4  JV. 
B.  B.  114. 

74.  Sarnings  of.  Property,  acquired 
by  a  bankrupt  subsequent  to  the  filing  of 
the  petition  does  not  pass  to  his  assignee. 
In  re  Barnett,  4  Pitts.  L.  J.  73. 

75.  A  bankrupt  may,  after  his  adjudica- 
tion, make  new  contracts  and  acquire  prop- 
erty, which  his  former  bankruptcy  does  not 
affect  and  which  his  creditors  (if  he  is  finally 
discharged)  cannot  reach.  In  re  Montgom- 
ery, CS.  D.  N.  r.)  3  N.  B.  B.  108. 

76.  Estate  of.  Where  a  bankrupt  has 
charge  of  and  conducts  in  his  own  name  the 
business  of  another,  taking  half  of  the  net 
profits  as  his  compensation,  it  has  been  held 
that  the  right  to  his  share  of  the  net  profits 
is  not  property  to  be  reported  as  assets.    In 


re  Beardsley,  (S.  D.  N.  Y.}  1  N.  B.  B 
121. 

77.  Money  arising  from  a  gale  of  house- 
hold furniture,  sold  under  a  procests  of  a 
state  court,  must  be  paid  over  to  the  bank- 
rupt by  the  assignee,  who  shall  have  re- 
ceived the  same  from  the  sheriff.  In  re 
Ellis,  (i?.  B.  Jlfo.)  IN.B.B  154. 

78.  The  estate  of  the  bankrupt  must  be 
held  to  be  the  net  value  of  the  property  after 
the  liens  upon  it  are  satisfied  aid  proper  ex- 
emptions have  been  allowed  to  the  banknipt 
in  accordance  with  the  provisions  of  the 
act.  In  re  Hambright,  (S.  C.)  2  N.  B.  B. 
157. 

79.  Evidence  in  prosecutions  for 
misdemeanors.  Two  partners  were  joint 
ly  adjudged  bankrupts,  and  G.,  one  of  them, 
was  indicted  under  12  and  13  Vict.,  c.  106, 
s.  251,  for  not  surrendering.  Before  pro- 
ceedings in  bankruptcy  had  been  taken,  the 
bankrupts  left  the  kingdom,  and  stayed 
abroad  with  the  intent  to  defraud  their  cred- 
itors by  depriving  them  of  their  right  to  ex- 
amine the  bankrupts  and  to  make  them  re- 
sponsible. On  the  trial  the  proceedings  in 
bankruptcy  were  put  in  evidence,  and  in  the 
affidavit  verifying  the  petition  for  adjudica- 
tion there  were  erasures  and  interlineations, 
and  it  was  not  proved  when  they  were  made. 
It  was  held,  that  the  affidavit  was  dismissi- 
ble,  as  the  court,  in  the  absence  of  proof  to 
the  contrary,  would  presume  that  the  altera- 
tions were  made  previously  to  the  afSdavit 
being  sworn  and  used.  Reg.  v.  Gordon, 
Dears  C.  C.  586 ;  2  Jur.,  N.  S.  67 ;  25  L.  J., 
M.  C.  19.    (Eng.) 

80.  On  an  indictment  against  a  bank- 
rupt, under  12  and  13  Vict.,  c.  106,  s.  251, 
for  not  surrendering,  he  having  left  the  coun- 
try before  the  adjudication,  it  is  not  neces- 
sary to  prove  that  he  intended  to  defraud 
his  creditors  if  he  went  away  wilfully  and 
to  evade  the  jurisdiction  in  bankruptcy,  and 
would  deprive  his  creditors  of  their  remedy. 
Reg.  V.  Hughes,  1  F.  (&  F.  726.     (Eng.) 

8 1 .  Where  two  partners,  bankrupts,  had 
left  the  kingdom,  and  were  jointly  adjudged 
bankrupts,  and  the  messenger  had  taken  pos- 
session of  their  last  known  place  of  busi- 
ness and  a  duplicate  adjudication  and  a  copy 
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of  a  summons  or  notice  to  surrender  was 
left  at  the  counting,  house  in  such  place  of 
business.  Before  the  trial  the  counting 
house  was  searched,  and  neither  of  these  pa- 
pers could  be  found.  Notice  to  produce  was 
served  upon  G.  one  of  the  bankrupts  in  pri- 
son. On  the  trial  of  an  indictment  against 
G.  for  not  surrendering,  it  was  held,  that 
secondary  evidence  might  be  given  of  the 
documents  left  at  the  counting  house,  that 
a  separate  notice  to  surrender  ought  to  have 
been  left  for  each  of  the  bankrupts  at  their 
last  known  place  of  business,  but  that  as- 
suming the  notice  of  surrender  had  been  duly 
served  on  Gr.  if  he  did  not  surrender  pursu- 
ant to  it  he  was  guilty  of  the  offence  of  not 
surrendering ;  and  even  of  the  words  with 
intent  to  defraud  creditors  in  sect.  251  of  12 
&  13  Vict.  c.  106,  overide  the  whole  section, 
that  the  absconding  with  the  intent  proved 
was  suflcient.  Reg.  v.  Gordon,  Dears  C.  G. 
586;  2  Jur..,  N.  S.  67;  25.  M.  C.  19. 
(Eng.) 

82.  Upon  an  examination  under  12  &  13 
Vict.  c.  106,  s.  117,  a  bankrupt  is  bound  to 
answer  all  questions  touching  "  matter  re- 
lation to  his  trade,  dealings  or  estate,  or 
which  may  tend  to  disclose  any  secret  grant, 
conveyance,  or  concealment  of  his  lands,  ten- 
ements, goods,  money  or  debts, "  although 
his  answer  may  criminate  himself,  and  such 
answers  may  afterwards  be  given  in  evidence 
against  him  upon  a  criminal  charge.  Reg.  v. 
Scott,  Dears  &B.  C.  0.  47  ;-  2  Jur.,  N.  S. 
1096;  25  L.  J.,  M.  C.  128.     (Eng.) 

83.  When  a  bankrupt  had  been  sum- 
moned and  examined,  before  a  commissioner 
in  bankruptcy,  under  12  &  13  Vict.  c.  106 
s.  117,  it  was  held,  that  having  answered 
questions,  which  did  not  relate  to  his  trade, 
dealings  or  estate,  without  any  objection  on 
his  part,  his  answers  were  voluntary,  and 
his  examination  was  admissible  against 
criminal  charge.  Reg.  v.  Sloggett,  Dears 
a  C.  656 ;  2  Jur.  N.  S.  476  ;  25  i.  J.,  M. 
0.93.     (Eng.) 

84.  A  flat  issued  against  J.  D.  directed 
to  a  district  court  of  bankruptcy,  where 
two  commissioners,  Mr.  J.  and  Mr.  S.  to 
whom  the  flats  were  allotted  in  rotation. 
The  fiat  in  question  was  allotted  to  Mr.  J. 
The  court  was  all  in  one  building,  and  the 
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names  of  the  commissioners  to  whom  each 
flat  was  allotted  was  posted  up  at  the  court. 
The  summons  granted  by  Mr.  J.  for  the  sur- 
render of  J.  D.,  called  on  him  to  surrender 
"  at  the  district  court  of  bankruptcy."  It 
was  proved  that  he  did  not  surrei^der  to  Mr. 
J.  either  at  the  district  court  or  any  where 
else,  it  was  held,  sufficient  proof  of  non  sur- 
render to  Mr.  J.,  either  at  the  district  court 
or  anywhere  else:  also  that  the  surrender  was 
good,  although  it  did  not  expressly  inform 
the  bankrupt  that  the  fiat  had  been  referred 
to  the  district  court  of  bankruptcy  and  did 
not  contain  an  allegation  that  he  had  been 
adjudged  a  bankrupt  at  that  court.  Reg.  v. 
Dealty,  2  C.  S  K.  521 ;  1  Dears  C.  C.  278. 
(Eng.) 

85.  A  compulsory  examination  of  a  bank- 
rupt under  12  &  13  Vict.  c.  106,  s.  117,  is 
admissible  against  him  on  a  criminal  charge. 
Reg.  V.  Cross,  Dears  &  S.  C.  G.  68. 
(Eng.) 

86.  The  balance  sheet  of  a  bankrupt 
given  on  oath  under  his  commissions  is  not 
admissible  against  him  on  a  criminal  charge. 
Rex.  V.  Britton,  1  M.  &.  Bob.  297.     (Eng.) 

87.  Examination  of.  The  court  may, 
on  the  application  of  the  assignee  in  bank- 
ruptcy, or  of  any  creditor,  or  without  any 
application,  at  all  times  require  the  bank- 
rupt, upon  reasonable  notice,  to  attend  and 
submit  to  an  examination,  on  oath,  upon  all 
matters  relating  to  the  disposal  or  condition 
of  his  property;  to  his  trade  and  dealings 
with  others,  and  his  accounts  concerning  the 
same;  to  all  debts  due  to,  or  claimed  from 
him,  and  to  all  other  matters  concernmg  his 
property  and  estate,  and  the  due  settlement 
thereof,  according  to  law,  which  examina- 
tion shall  be  in  writing,  and  .shall  be  signed 
by  the  bankrupt,  and  be  filed  with  the  other 
proceedings.  Section  26  U.  S.  hanJcrupt 
act,  1867. 

88.  To  justify  a  commitment  of  a  bank- 
rupt for  not  fully  answering  questions  to  the 
satisfaction  of  the  court,  the  examination  of 
the  bankrupt  should  be  full,  fair  and  search- 
ing, and  not  rambling  or  iri-olevant,  but  lim- 
ited to  the  matters  "  relating  to  his  trade, 
dealings  or  estate  or  which  may  tend  to 
disclose  any  secret  grant,  conveyance  or 
concealment  of  his  lands,  tenements,  goods. 
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money  or  debts.  Ux  parte  Legge,  1  B.  C. 
G.  163 :  7  Jur.  145 ;  22  L.  T.,  Q.  B.  345. 
(Eiig.) 

89.  A  commission,  under  12  &  13  Vict., 
c.  106,  s.  162,  has  no  power  to  adjourn  tlie 
last  examination  of  a  bankrupt  sine  die, 
unless  for  such  an  offence,  as  under  24  &  25 
Vict.,  c.  134,  s.  159,  would  disentitle  him  to 
a  discharge.  Ex  parte  Grummitt,  10  Jur., 
N.  S.  738;  33  L.  J.,  Bank.  43;  12  W.  B. 
1018 ;  10  L.  T.,  N.  S.  680.     (Eng.) 

90.  If  the  examination  of  a  bankrupt, 
when  viewed  as  a  whole,  is  entirely  unsatis- 
factory, the  commissioner  will  be  jdstifiedin 
finding  that  the  answers  are  not  nor  any  of 
them  satisfactory,  although  the  answers  to 
certain  introductory  questions  may  be  such 
as  would  be  perfectly  satisfactory  when 
viewed  by  themselves.  In  re  Ward,  3  D.  S 
L.  756 ;  10  Jur.  43 ;  15  L.  J.,  Q.  B.  233. 
(Eng.) 

9 1 .  A  general  answer  by  a  bankrupt  un- 
der examination  that  he  has  lost  £1,886 
by  selling  goods  under  prime  cost,  is  not 
satisfactory,  especially  if  falsified  by  subse- 
quent confessions  of  the  disposal  of  different 
sums  for  other  purposes.  In  re  Langhorn, 
2  W.  (&  Bl.  919.     (Eng.) 

92.  To  a  question  whether  he  had  not 
within  six  months  previously  to  the  com- 
mission executed  two  conveyances  of  his  es- 
tate and  effects,  or  part  thereof,  to  his  son, 
the  bankrupt  answered,  "Not  to  my  knowl- 
edge." The  answer  was  held  to  be  satisfac- 
tory, no  further  questions  having  been  put. 
In  re  Norris,  2  /.  <*  W.  437.     (Eng.) 

93.  Where  a  bankrupt  answers  a  ques- 
tion which  embodies  a  statement  of  the  acts 
or  sayings  of  himself  or  of  a  third  person, 
without  denying  or  qualifying,  is  understood 
to  admit  the  statement.  In  re  Crowley,  2 
Swan.  75 ;  Buch.  264.     (Eng.) 

94.  A  bankrupt  cannot  be  allowed  to 
consult  his  counsel  before  answering  a  ques- 
tion put  to  him  by  the  register,  unless  by 
permission  of  the  register.  In  re  Tanner, 
{^Mass.')  1  N.  B.  B.  59. 

95.  A  bankrupt  having  objected  to  an  ex- 
amination on  the  grounds,  1.  That  the  reg- 
ister has  no  authority  to  grant  an  order  for 


the  examination  of  a  bankrupt,  either  by 
statute  or  rule;  2.  That  the  order,  if  granted 
as  it  recites  on  application,  should  have  been 
on  verified  application  of  a  creditor  who  has 
proved  his  claim;  held,  that  the  order  for 
examination  is  correct.  In  re  Vetterlein,  4 
N.  B.  B.  194. 

96.  A  commissioner  having  adjourned 
the  last  examination  of  a  bankrupt  sine  die, 
on  the  ground  of  the  unsatisfactory  condition 
of  the  accounts,  the  assignees  were  ordered 
to  furnish  definite  objections,  and  this  wa.s 
done ;  but  on  the  matter  coming  up  again, 
it  was  found  that  there  was  no  statement  of 
the  particulars  in  which,  or  of  the  reasons 
why  the  accounts  were  deemed  unsatisfac- 
tory ;  and  the  matter  was  ordered  to  stand 
over,  with  leave  to  make  any  further  appli- 
cation to  the  commissioner.  Ex  parte  Quinn, 
10  L.  T.,  N.  S.  704.     (Eng.) 

97.  Where  bankrupts  had  failed  to  ac 
count  for  the  loss  of  a  large  number  of 
pounds  to  their  estate,  and  in  their  examina- 
tion had  stated  that  they  did  not  know 
what  had  become  of  the  amount,  it  was 
held  that  their  last  examination  had  been 
properly  adjourned  sine  die.  Ex  parte 
Brook,  8  L.  T.,  N.  S.  375.     (Eng.) 

98.  A  registrar,  as  deputy  commissioner, 
adjourned  a  meeting  for  the  last  examina 
tion  of  a  bankrupt,  and  the  notice  of  ad 
journment  recited  that  the  meeting  was  be- 
fore Mr.  Commissioner  Foublanque.  Notice 
of  such  adjournment  was  indorsed  on  the 
order  of  protection,  and  the  paper  was  given 
to  the  bankrupt.  It  was  held  that  the  no- 
tice of  adjournment  was  not  properly  entitled, 
the  registrar  being  the  only  person  presiding, 
and  that  a,  mere  memorandum  indorsed  on 
the  order  of  protection  was  not  such  a  no- 
tice as  the  statute  required  to  be  given  to 
the  bankrupt,  informing  him  of  the  time  and 
place  for  the  finishing  of  his  last  examina- 
tion, the  non-compliance  with  which  notice  is 
made  a  misdemeanor  by  such  statute.  Eeg. 
V.  Buckwell,  9  Cox  C.  C.  333.     (Eng.) 

99.  The  application  of  an  assignee  for 
the  examination  of  the  bankrupt,  need  not 
be  verified  by  his  affidavit.  I^^  re  Lanier,  2 
N.  B.  B.  59. 

100.  Where  the  register  grants  an  order 
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to  examine  the  bankrupt,  "  without  requir- 
ing a  petition  or  affidavit  duly  verified,  show- 
ing good  cause  for  granting  the  same,"  the 
order  must  stand.  The  time  to  examine  the 
bankrupt  does  not  expire  with  the  making 
of  his  application  for  his  discharge.  In  re 
Solis,  (S.  D.  N.  r.)  4  N.  B.  B.  18. 

101.  A  bankrupt  cannot  be  examined 
without  sufficient  cause,  and  the  application 
of  a  creditor  for  such  order  will  be  refused 
if  he  fail  to  show  upon  petition  or  affidavit 
duly  verified,  any  valuable  reason  therefor. 
In  re  Adams,  (S.  B.  N.  Y.)  2  N.  B.  B.  33. 

102.  Where  aToankrupt  on  a  second  or 
subsequent  examniation  states  that  he  wishes 
to  explain  some  of  his  former  statements, 
but  that  he  does  not  sufficiently  recollect 
them,  his  memory  should  be  refreshed  by 
their  benig  related  to  him.  Ex  parte  Legge, 
1  B.  C.  C.  163 ;  17  Jur.  415 ;  22  L.  J.,  Q. 
B.  345.     (Eng.) 

103.  Where  in  his  last  examination  a 
bankrupt  stated  that  he  had  not  the  means 
of  verifying  the  first  item  in  his  cash  account, 
dated  about  a  year  before  the  bankruptcy, 
b3'  a-ny  earlier  cash  account;  although  he 
could  verify  it  by  other  means,  and  stated 
that  he  had  not  the  means  of  furnishing  any 
better  accounts,  the  registrar  acting  for  the 
commissioner  adjourned  the  examination 
sine  die,  with  liberty  to  apply  to  the  court 
again ;  it  was  ordered  on  appeal  that  the 
bankrupt  should  be  at  liberty  to  go  before 
the  commissioner  and  give  such  further  ex- 
planation of  his  accounts  as  he  could.  Ex 
parte  Biley,  3  De  G.  cH  J.  469.     (Eng.) 

104.  A  bankrupt  cannot  refuse  to  an- 
swer certain  questions  on  the  ground  that 
they  would  criminate  or  degrade  him,  if  the 
assignee  is  entitled  to  the  information.  In 
re  Richards,  (S.  D.  N.Y)iN.  B.  B.  25, 

105.  A  bankrupt  must  answer  questions 
in  relation  to  property  in  which  it  is  shown 
that  he  might  possibly  have  an  interest.  In 
re  Bonesteel,  2  N.  B.  B.  106. 

106.  An  order  for  the  examination  of 
a  bankrupt  was  obtained  after  he  had  ap- 
plied for  his  discharge,  although  the  appli- 
cation for  the  order  of  examination  was  ver- 
bal and  without  any  oath  accompanying  it. 
The  court  decided  that  if  the  register  in  the 


exercise  of  his  discretion  thought  proper  to 
grant  the  order  without  requiring  a  petition 
or  "affidavit,  duly  verified,  showing  good , 
cause  for  granting  the  same,  and  where  noth- 
ing appears  to  show  that  that  discretion  was 
improperly  exercised,  the  order  must  stand. 
The  time  to  examine  the  banTjrupt  does  not 
expire  with  the  making  of  his  application 
for  discharge.    In  re  Solis,  4  iV.  B.  B.  18. 

107.  The  examination  of  the  bankrupt 
under  section  26  of  act  and  general  orders 
rule  10,  should  be  conducted  in  all  I'espects 
before  the  register,  as  if  the  case  was  in  pro- 
gress of  trial  before  a  judge  of  the  U.  S.  dis- 
trict court,  and  if^  under  advice  of  counsel 
the  bankrupt  hinders  or  delays  the  proceed- 
ings, the  register  may  refuse  to  grant  him 
the  privilege  of  counsel.  Jw  re  Judson,  (iS. 
D.  N.  r.)  1  N.  B.  B.  82 ;  citing  in  re  Tan- 
ner, 1  N.  B.  B.  59. 

108.  The  order  for  the  examintaion  of  a 
bankrupt  will  be  made  as  a  matter  of  course 
by  the  register  upon  the  application  of  the 
assignee.  In  re  Lanier,  (Ala.")  2  N.  B.  B. 
59. 

109.  When  the  bankrupt  files  his  peti- 
tion he  submits  himself  to  the  order  of  the 
court,  to  be  summoned  or  ordered  and  ex- 
amined at  any  and  at  all  times,  when  it  may 
seem  that  the  ends  of  justice  may  be  fur- 
thered thereby.  In  re  Brandt,  (iV.  C)  2 
N.  B.  B.  76. 

110.  Creditors  cannot  be  allowed  to  ex- 
amine the  bankrupt  to  prove  the  nature  of 
the  transaction  out  of  which  the  indebted- 
ness due  to  them  arose,  for  the  purpose  of 
showing  that  owing  to  its  fraudulent  char- 
acter it  cannot  be  discharged  under  the  pro- 
ceedings in  bankruptcy.  In  re  Wright,  (S. 
D.  N.  r.)  2  N.  B.  B.  56. 

11 1 .  A  bankrupt  cannot  be  examined  for 
the  purpose  of  ascertaining  whether  or  not 
a  certain  debt  was  created  by  fraud.  In  re 
Tallman,  1  N.  B.  B.  122. 

112.  Every  creditor  has  a  right  to  ex- 
amine the  bankrupt  on  oath  as  to  the  mat- 
ters specified  in  section  26  of  the  bankrupt 
act;  but  the  register  must  in  the  exercise  of 
a  sound  discretion  so  regulate  the  time, 
manner  and  course  of  the  examinations  as 
to  protect  the  bankrupt  from  annoyance  and 
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oppressioDj  though  the  fact  that  one  creditor 
has  examined  the  bankrupt  is  no  reason  for 
withholding  the  privilege  from  another  cred- 
itor. In  re  Adams,  (S.  D.  N.  Y.)  2  N.  B. 
JB.  92. 

113.  Counsel  should  not  frame  answers 
for  the  bankrupt  upon  his  examination  be- 
fore the  register,  and,  as  a  general  rule,  con- 
sultations with  counsel  upon  an  examination 
should  not  be  allowed.  In  re  Lord,  (Maine) 
3  N.  B.  B.  58. 

11 4.  A  bankrupt  failing  to  answer  a 
proper  question  upon  his  examination  before 
the  register  will  be  compelled  to  answer  by 
the  court.  In  re  Holt,  Jr.,  (^S".  D.  N.  Y.) 
3  N.  B.  B.  58. 

1 1 5.  A  bankrupt  may  be  examined  as 
to  his  acquirement  and  possession  of  consid- 
erable amounts  of  money  after  proceedings 
in  bankruptcy  for  the  purpose  of  showing 
that  he  had  a  large  sum  of  money  in  his 
possession  at  the  time  of  his  going  into  bank- 
ruptcy, which  he  had  concealed.  In  j'cMc- 
Brien,  (S.  D.  N.  T.)  3  N.  B.  B.  90. 

11 6.  A  warrant  of  commitment  for  not 
signing  an  examination  concluded  by  com- 
mitting the  bankrupt  until  he  should  full 
ansvrers  make  to  the  satisfaction  of  the 
commissioner.  Held,  informal  but  defective- 
In  re  Leake,  'i  G.  (&  J.  46.  (Bng.) 

117.  The  examination  of  a  debtor  can- 
not be  used  in  evidence  against  him  for  a 
misdemeanor  in  disposing  of  his  property 
with  intent  to  defraud  his  creditors.  People 
V.  Underwood,  16   Wend.  546. 

1 1 8.  A  bankrupt  cannot  refuse  to  answer 
certain  questions  on  the  ground  thoy  will 
criminate  or  degrade  him  if  the  assignee  is 
entitled  to  the  information.  In  re  Richards, 
(^S.D.  N.  Y.)  4  N.B.B.  25. 

1 19.  A  bankrupt  may  be  compelled  in 
certain  cases  to  answer  questions  relative  to 
his  wife's  property.  In  re  Craig,  (jS.  D.  N. 
r.)  4  N.  B.  B.  50. 

120.  A  bankrupt  must  answer  questions 
relative  to  his  wife's  property  where  the 
questions  are  pertinent  and  proper.  In  re 
Craig,  (8.  B.  N.  T.)  4  N.  B.  B.  50. 

121.  The  twenty-sixth  section  of  the 


bankrupt  act  entitles  any  creditor  to  an  order 
for  the  examination  of  the  bankrupt.    The 
fact  that  one    creditor  has   examined   the 
bankrupt  is  not  a  reason  for  withholding 
the  privilege  from  another  creditor.     (In  re 
Adams,  2  N.  B.  B.  92 ;  in  re  Gilbert,  3  N. 
B.  B.   37.)     The   assignee   in  bankruptcy 
and  a  creditor  stand  upon  the  same  foothig 
as  to  their  rights  under  this  section  of  the 
statute.    A  creditor  examines  the  bankrupt 
not  only  for  the  purpose  of  discovering  prop- 
erty, but  more  especially  to  elicit  facts  upon 
which  objections  to   the  discharge  of  the 
bankrupt  can  be  alleged.    A  creditor,  there- 
fore, has  the  right  to  examine  the  bankrupt, 
although  the  assignee  may  have  already  ex- 
amined him .     Where  two  creditors,  or  the 
assignee  and  a  creditor,  examine  the  bank- 
rupt at  different  times,  the  statute  does  not 
impose  any  regulations  or  restrictions  upon 
the  party  exacting  the  second  or  subsequent 
examination  of  the  bankrupt.     The  statute 
would  be  inefficient  and  inoperative  if  a  cred- 
itor, on  examining  a  bankrupt  should  be  re- 
quired to  investigate  all  previous  examina- 
tions of  the  bankrupt  and  so  to  shape  every 
question  as  not  to  be  liable  to  an  objection  on 
the  ground  that  the  bankrupt  had  answered 
such  a  question  on  a  previous  examination. 
Bach  creditor,  without  reference  to  anything 
which  may  have  been  done  by  any  other 
creditor,  must  be  allowed  to  put  his  ques- 
tion in  his  own  way.     Although  the  time, 
manner  and  course  of  the  examination  are  to 
be  regulated  so  as  to  protect  the  bankrupt 
from  oppression,  unnecessary  annoyance  and 
wanton  delay.     (In  re  Gilbert,  3  N.  B.  B. 
37.)  The  bankrupt  in  asking  from  the  court 
or  having  the  i-ight  to  ask  for  a  discharge, 
must  be  willing  to  and  will  be  compelled  to 
answer  all  questions,  the  answers  to  which 
may  affect  the  granting  of  the  discharge,  and 
the  bankrupt  is  not  warranted  in  refusing  to 
testify  if  every  one  of  his  creditors  exercise 
his  right  under  the  statute  of  investigating 
the  condition,  affairs   and  dealings  of  the 
bankrupt.     The  fact  that  a  question  is  the 
same  as  one  which  has  been  propounded  by 
another  creditor  and  answered,  is  no  pallia- 
tion for  a  refusal  to  answer.    If  a  bankrupt 
withdraw  from  his  examination  and  refuses 
to  make  proper  answers  to  the  questions 
propounded  to  him,  he  will  be  ordered  to 
make  true  and  proper  replies  thereto.    In  re 
Vogel,  (S.  B.  N.  r.)  5  N.  B.  B.  393. 
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122.  Examination  as  to  proofs. 
The  court  may,  on  the  application  of  the 
assignee,  or  of  any  creditor,  or  of  the  bank- 
rupt, or  without  any  application,  examine 
upon  oath  the  bankrupt,  or  any  person  ten- 
dering or  who  has  made  proof  of  claims,  and 
may  summon  any  person  capable  of  giving 
evidence  concerning  such  proof,  or  concern- 
ing the  debt  sought  to  be  proved,  and  shall 
reject  all  claims  not  duly  proved,  or  where 
the  proof  shows  the  claim  to  be  founded  in 
fraud,  illegality  or  mistake.  Section  22  U. 
S.  bankrupt  act,  1867. 

123.  Execution  of  conveyances. 
The  bankrupt  may  be  ordered-  to  execute 
conveyances  unless  he  disputes  the  validity 
of  the  fiat.  Ex  parte  Brown,  3  Mont.  & 
A.  262. 

124.  Exemptions  to.  Where  the  as- 
signee only  set  aside  as  exempt  property  to  a 
householder,  certain  things  which  were  ex- 
empt under  the  law  of  the  bankrupt's  domi- 
cil  to  the  amount  of  sixteen  dollars  and  fifty 
cents,  and  there  was  aniongst  the  bankrupt's 
assets  a  stock  of  dry  and  fancj'  goods,  which 
stock  sold  for  thirteen  hundred  and  thirty- 
three  dollars  and  forty-two  cents,  a  portion 
of  which  had  been  claimed  as  exempt  prop- 
erty under  the  various  provisions  of  the 
bankrupt  act  to  an  amount  which  would 
equal  five  hundred  dollars,  but  which  was 
disallowed  by  the  assignee,  and  on  a  case 
stated  between  the  assignee  and  the  bank- 
rupt as  to  the  above  facts,  a  reference  is 
made  by  the  register  to  the  court  for  its  de- 
cision as  to  whether  any  money  allowance 
should  be  made  to  the  bankrupt  out  of  the 
proceeds  of  the  sale.  Held,  that  until  it 
appears  what  articles  of  the  stock  of  dry 
and  fancy  goods  were  claimed  as  exempt,  it 
is  not  possible  to  decide  on  that  point,  but 
that  under  the  term  "  article,"  or  "  necessa- 
ries," money  cannot  be  set  apart,  unless  such 
money  is  the  proceeds  of  specific  things 
which  ought  to  have  been  set  apart  under 
the  head  of  "  other  articles  and  necessaries 
of  the  bankrupt."  In  re  "Welch,  (<S.  B.  N. 
r.)  5  N.  B.  B.  348. 

125.  Failure  to  procure  dis- 
charge. If  the  bankrupt  fails  to  procure 
his  discharge,  a  creditor  may  petition  to 
have  an  injunction  staying  his  proceedings 
dissolved.    If  granted  he  may  proceed  to 


judgment  and  execution  in  the  matter.    In 
re  Bellows,  3  Story,  428. 

126.  False  entries  and  returns. 
A  bankrupt  partner  falsified  the  books  of  the 
firm,  not  with  the  view  of  any  pecuniary 
advantage  to  himself,  but  in  order  to  conceal 
from  his  partners  a  state  of  embarrassment 
in  which  the  partnership  affairs  were  in- 
volved, but  which  was  conceived  by  him  to  be 
temporary  merely,  he  believing  at  the  time 
that  the  concern  would  ultimately  turn  out 
a  profitable  one,  but  that  his  partners,  if 
they  had  known  the  true  state  of  affairs, 
would  have  abandoned  it.  It  was  held,  that 
his  certificate  bad  been  properly  refused,  but, 
under  the  circumstances,  the  court  made  an 
order  of  protection  so  far  as  it  might  be 
available.  Ex  parte  Nicholson,  1  Be  G.,  F. 
&  J.  279;  29  L.  J.,  Bank.  1;  S.  P.,  ex 
parte  Knight,  26  L.  J.,  Bank.  57 ;  exparte 
Stephanoff;  3  Jur.,  N.  S.  997;  26  L.  J., 
Bank.  88.     (Eng.) 

127.  One  of  two  partners  who  were 
agents  to  a  banking  company,  made  false  re- 
turns to  them  of  the  notes  in  the  partners' 
possession,  but  without  the  knowledge  of 
the  other  partner.  On  the  partners  becom- 
ing bankrupt,  it  was  held,  that  the  last  men- 
tioned partner  ought  to  have  seen  to  the  ac- 
curacy of  the  returns,  and  had  been  guilty 
of  negligence,  imprudence  and  over  confi- 
dence, but  that  it  was  not  a  case  for  the  total 
refusal  of  his  certificate.  Ex  parte  Dance, 
1  Be  G.,  F.  S  J.  286 ;  29  L.  J.,  Bank.  16. 
(Eng.) 

128.  Fraudulent  or  reckless  trad- 
ing by.  Where  a  trader  bought  goods  on 
credit,  with  the  intention  of  raising  money 
by  pledging  the  same,  the  court  will  visit 
such  conduct  with  the  utmost  severity.  The 
certificate  of  discharge  will  be  allowed,  how- 
ever, even  where  the  goods  were  pledged  ou 
the  day  following  the  purchase,  if  it  appear 
that  the  goods  were  purchased  in  the  ordi- 
nary course  of  business  and  had  been 
pledged  by  reason  of  a  sudden  pressure  re- 
quiring money  to  be  raised  forthwith.  Ex 
parte  Martyn,  2  Be  G.,  Mac.  <&  G.  225 ;  21 
L.  J.,  Bank.  46.     (Eng.) 

129.  Where  a  bankrupt  had  engaged  in 
reckless  trading,  and  speculation  of  a  des- 
perate character,  the  court  would  not  grant 
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him  a  certificate ;  but  where  a  cotton  spin- 
ner had  engaged  in  several  other  trades  and 
undertakings  of  different  kinds,  and  it  was 
not  shown  tiiat  he  was  at  the  time  insolvent, 
it  was  held  that  the  number  and  variety  of 
these  undertakings  did  not  constitute  a  case 
of  reckless  trading.  JEx  parte  Wakefield, 
4  De  G.  dt  8.U;  15  Jm.  961.     (Eng.) 

1 30.  Where  a  bankrupt  makes  a  fraudu- 
lent preference,  his  discharge  may  be  re- 
fused, though  in  some  instances  a  protection 
will  nevertheless  be  granted  to  him.  In  re 
Barton,  31  L.  J.,  Bank.  71 ;  Q  L.  J.,  N.  S. 
142.     (Eng.) 

131.  Where  a  trader  changed  an  invoice 
of  goods,  so  as  to  make  it  double  the 
amount,  and,  on  such  fabricated  invoice,  ob- 
tained a  loan  to  a  greater  amoimt  than  the 
original  invoice,  the  trader  became  bank- 
rupt, and  for  this  and  other  wrongful  acts 
his  certificate  was  refused.  Ex  parte  John- 
son, 30  L.  J.,  Bank.  38 ;  5  i.  T.,  N.  S. 
228.     (Eng.) 

132.  On  questions  of  bankrupt's  certifi- 
cates, cases  tainted  with  fraud  or  dishonesty 
are  to  be  carefully  distinguished  from  those 
whicli  are  efiected  merely  by  extravagance, 
carelessness,  or  wildness  of  speculation.  Ex 
parte  Brown,  i  De  G.  (&  J.  369.     (Eng.) 

1 33.  W.,  a  chemist,  allowed  S.,  who  was 
an  uncertificated  bankrupt,  to  carry  on  busi- 
ness as  a  jeweler  in  the  name  of  W.,  but 
for  his  own  benefit,  W.  being  liable  for  the 
debts.  Some  persons  to  whonx  S.  applied 
for  goods  asked  W.  whose  the  business  was, 
to  wliicli  he  replied  that  it  was  his,  and  that 
S.  was  carrying  it  on  for  him.  S.  absconded, 
bringing  with  him  all  the  goods  belonging  to 
the  business,  and  W.  shortly  afterwards  be- 
came bankrupt,  almost  all  his  debts  being 
debts  contracted  by  S.  in  the  jewelry  busi- 
ness. It  was  held  that  the  representation 
by  W.,  that  the  business  was  his,  was  not  a 
fraud  disentitling  him  to  a  certificate.  Ex 
parte  Wildbore,  2  De  G.,  F.  &  J.  621. 
(Eng.) 

1 34.  A  bankrupt,  having  sold  his  ships 
to  his  brother  under  an  agreement  that  lie 
was  to  receive  the  profits  on  a  re-sale,  ob- 
tained loans  from  his  bankers,  to  whom  bo- 
fore  such  sale  he  had  represented  that  the 


ships  belonged  to  him,  and  to  whom  after  the 
sale  he  gave  a  written  memorandum,  where- 
by he  agreed  to  mortgage  ships  for  the  float- 
ing balance,  but  he  did  not  inform  the  bank- 
ers of  the  sale  of  the  ships.  It  was  held 
that  the  bankrupt  was  guilty  of  a  suppression 
and  that  his  certificate  was  rightly  sus- 
pended for  three  years  without  protection. 
Ex  parte  Holderness,  1  De  Q.,  F.  S  J.  260; 
5  Jivr.,  N.  8.  904;  28  L.  J.,  Bank.  20. 
(Eng.) 

1 35.  The  court  in  the  interests  of  the 
public,  deals  severely  with  cases  in  which 
bankrupts  have  been  guilty  of  fraud,  or  of 
false  or  fraudulent  misrepresentations.  Ex 
parte  Lawrence,  7  J^lr.,  N.  8.  1218 ;  30  L. 
J.,  Bank.  33 ;  10  W.  U.  22 ;  5  L.  T.,  N.  8. 
105.     (Eng.) 

1 36.  Where  a  trader,  who  had  no  assets 
and  whose  debts  were  large,  was  adjudi- 
cated bankrupt  on  the  petition  of  a  creditor; 
the  commissioner  thinking  that  the  adjudi- 
cation had  been  brought  about  at  the  in- 
stance of  the  bankrupt  refused  him  his 
certificate.  On  appeal  the  decision  was  con- 
firmed, the  court  being  of  the  same  opinion. 
Ex  parte  Sellers,  2De  G.<&  J.  218;  4  Jm., 
N.8.&-22.    (Eng.) 

137.  Where  a  broker,  who  had  previ- 
ously fraudulently  appropriated  funds  of  his 
principal  entrusted  to  him  to  his  own  use, 
obtained  his  certificate,  the  court  on  appeal 
suspended  the  certificate  for  five  years.  Ex 
parte  Wryghte,  26  L.  J.,  Bank.  33.  (Eng.) 

1 38.  Where  a  bankrupt  had  been  in  the 
habit  of  accepting  accommodation  bills  of  a  ^ 
Scotch  firm  which  failed,  securing  a  commis- 
sion of  one  per  cent,  on  such  acceptances, 
it  was  held,  that  a  suspension  of  the  certifi- 
cate for  two  years,  was  not  too  severe  a  pun- 
ishment. Ex  parte  White,  3  De  G.  &  J. 
75.     (Eng.) 

139.  Where  a  bankrupt  has  been  negli- 
gent, careless,  rash,  imprudent  or  lavish, 
there  might  be  difference  of  opinion  as  to 
granting  him  a  certificate,  as  to  its  class  or 
as  to  the  conditions  (if  any)  which  should 
be  annexed  to  it.  But  where  there  had  been 
willful  falsehood  and  dislionesty,  the  court 
of  appeal  refused  to  allow  the  certificate. 
Exparte  Dobson,  6  De  G.  Mac.  &  G.  781 ; 
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2  Jur.,  N.  S.  29 ;  25  L.   J.,  Ban!:.,  13. 
(Eng.) 

140.  Where  a  trader  bought  foreign  bills 
of  exchange  on  Tuesday,  and.on  the  Satur- 
day following  filed  a  declaration  of  insolven- 
cy and  on  the  following  Monday  became 
bankrupt,  the  bills  not  having  been  paid  for, 
it  appeared  that  by  the  custom  of  merchants, 
there  is  an  in'plied  representation  by  the 
purchase  of  foreign  bills,  that  he  has  ready 
money  to  pay  for  them,  and  that  they  are  to 
be  paid  for  in  cash,  three  days'  grace  being 
allowed.  No  satisfactory  reason  was  given 
for  such  representation  having  been  made, 
it  was  held,  that  the  bills  were  to  be  looked 
upon  as  procured  by  misrepresentation,  and 
that  the  transaction  furnished  ground  for  re- 
fusal of  the  certificate.    Ex  parte  Simond, 

3  Jm.,  N.   S.  424;  26  L.  J.,  Bank.   49. 
(Eng.) 

141.  Accommodation  bill  transactions  are 
not  regarded  with  favor,  and  a  bankrupt  who 
had  engaged  in  such  dealings  must  expect 
them  to  be  subjected  to  a  rigid  investiga- 
tion ;  but  where  a  bankrupt  had  not  been 
shown  to  have  been  guilty  of  dishonesty,  or 
to  have  represented  ,that  the  bills  were  ac- 
commodation bills,  the  court  considered  such 
transactions  not  sufBcient  ground  for  sus- 
pending his  certificate  for  two  years,  without 
protection,  as  regarded  liability  in  respect  to 
the  bills.  Ex  parte  Hammond,  6  De  G. 
Mae,  699 ;  24  i.  .7.,  Bank.  2;  ex  parte  Mor- 
timore,  IJur.,  N.  S.  320;  9  W.  B.  423  ;  3 
L.  S.,  N.  8.  828.     (Eng.) 

142.  A  certificate  was  altogether  refused 
where  it  appeared  that  the  bankrupt  had 
systematically  bought  on  credit  to  sell  at 
less  than  cost  price.  Ex  parte  Holthouse,  1 
Be  G.  &  Mae.  237;  21  i.  /.,  Bank.  3  ;  S.  P. 
ex  parte  Coleman,  Z  De  G.d;  J.  43.     (Eng.) 

143.  The  fact  of  a  trader  having  been 
for  more  than  three  years  before  his  bank- 
ruptcy, in  such  a  condition  that  all  his  as- 
sets if  realized  would  be  less  than  the 
amount  of  his  debts,  and  nevertheless  con- 
tinuing to  trade,  are  not  decisive  against  the 
allowance  of  his  certificate,  but  render  it  in- 
cumbent on  him  to  show  a  justification,  or 
some  fair  and  reasonable  excuse  for  such 
conduct,  at  least  if  any  creditor  under  it  has 
thereby  suffered.    Ex  parte  Dornford,  4  Be 


G.  (^  S.  29;  15  Jur.  278;  20  L.  J.,  Bank. 
7.     (Eng.) 

144.  It  was  no  objection  to  the  allow- 
ance of  a  certificate,  that  the  bankrupt  had 
received  money  since  his  bankruptcy  as  a 
surveyor  for  valuing  tithes,  which  he  had 
not  accounted  for  to  his  assignees,  such 
money  being  considered  as  the  fruits  of  his 
personal  labor.  Ex  parte  Walters,  3  Mont. 
B.  &  B.  635 ;  (Eng.) 

145.  Where  a  bankrupt  who  stopped 
payment  on  a  Monday,  had  on  the  previous 
Saturday  made  purchases  of  goods,  it  was 
held,  that  upon  his  application  for  his  cer- 
tificate, it  was  incumbent  upon  him  to  satis- 
factorily explain  the  circumstance,  and 
upon  his  giving  an  explanation,  which  was 
increditable,  and  on  its  appearing  from  an 
inquiry  into  his  previous  career,  that  he  had 
twice  before  compounded  with  his  creditors, 
and  on  this  occasion  wished  to  effect  a  com- 
promise for  lis.  in  the  pound,  his  assets  be- 
ing suflicient  to  pay  12s.  and  upon  its  fur- 
ther appearing  that  he  had  made  fictitious 
entries  in  his  book,  it  was  held,  that  his  cer- 
tificate had  been  properly  refused.  Ex  parte 
Curtiss,  1  Be  G.  &  Mae.225;  81  L.  J., 
Bank.  53 ;  S.  P.  Ex  parte  HoUingworth, 
4  Be  G.  d.  aS.  44;  15  /Mr.914;  20  i.  /., 
Bank.  13.     (Eng.) 

146.  A  banker,  who  had  pledged  a  short 
bill  of  a  customer,  was  excluded  from  a  cer- 
tificate. Ex  parte  Sturt,  i  Be  G.  &  S.-49. 
(Eng.) 

147.  Where  bankers  continued  to  trade 
for  two  years  after  they  were  hopelessly 
insolvent,  it  was  held  that  their  certificates 
had  been  properly  refused.  Ex  parte  Ruf 
ford,  2  Be  G.,  Mac.  &  G.  234;  21  L.  J., 
Bank.  32.     (Eng.) 

148.  Where  the  usual  course  of  business 
of  a  bankrupt,  who  had  traded  without  cap- 
ital, had  been  to  purchase  goods,  and  imme- 
diately afterwards  to  raise  money  by  pledg- 
ing them,  and  it  appeared  that  this  was 
done,  not  for  a  purpose  merely  dishonest, 
but  in  accordance  with  the  custom  in  his 
trade,  and  with  the  feonos^de  expectation  of 
being  able  afterwards,  on  a  rise  in  the  mar- 
ket price  of  the  goods,  to  redeem  and  sell 
them  at  a  profit,  it  was  held  that  this  was 
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not  contracting  debts  "  by  any  manner  of 
fraud,  or  by  means  of  false  pretences  "  with- 
in 12  &  13  Vict.,  c.  106,  s.  256.  Ex  parte 
Manico,  17  Jur.  359 ;  22  L.  J.,  Bank.  41 ; 
8  De  (?.,  Mac.  d  G.  502.     (Eng.) 

149.  Full  disclosure  of  estate  by. 
Where  proceedings  have  been  suspended,  a, 
bankrupt,  having  made  a  full  disclosure  of 
his  estate,  is  not  entitled  to  his  discharge  as 
a  matter  of  right,  and  his  application  for  a 
discharge  will  be  dealt  with  according  to 
the  rules  laid  down  in  sec.  159.  Ex  parte 
McKerrow,  11  Jur.,  N.  S.  830 ;  34  L.  J., 
Sank.  37;  13  W.  B.  1002;  12  L.  T.,  N.  S. 
753.     (Eng.) 

1 50.  Where  proceedings  have  been  sus- 
pended, and  the  bankrupt  has  not  made  a 
full  discovery  of  his  estate,  it  is  doubtful 
whether  he  is  entitled  to  his  discharge,  as 
of  right,  or  only  entitled  to  apply  for  the 
order  of  discharge,  which  may  be  granted  or 
refused  on  consideration  of  his  general  con- 
duct. In  reUelamere,  31  L.  J.,  Bank.  67; 
6  L.  T.,  N.  S.  274.     (Eng.) 

151.  It  is  the  duty  of  a  commissioner, 
when  applied  to  by  a  bankrupt  for  his  dis- 
charge under  the  circumstances  mentioned 
in  24  &  25  Vict.,  c.  134,  s.  110,  to  be  judi- 
cially satisfied,  before  granting  it,  that  the 
bankrupt  has  made  a  full  disclosure  of  his 
estate.  Exparte  Jones,  33  L.  J.,  Bank.  11. 
(Eng.) 

152.  Furnishing  money  to  pur- 
chase debts  of.  Where  nearly  all  the 
debts  against  a  bankrupt  copartnership  com- 
posed of  three  copartners  have  been  purchased 
in  the  interest  of  two  of  the  copartners  by 
two  of  their  friends  to  whom  the  money  for 
such  purchase  was  furnished  by  those  part- 
ners, the  third  partner  not  contributing  to 
such  purchases,  objects  to  the  proof  of  the 
purchased  claims  as  illegal,  although  it  is 
not  denied  but  that  they  had  been  originally 
bona  fide  claims  against  the  copartnership. 
Held,  that  a  decree  will  be  entered,  pro- 
viding :  first,  for  the  payment  in  full  by  the 
assignee  of  the  unpaid  and  unpurchased 
proved  debts  with  interest ;  second,  for  the 
payment  into  court  of  the  amount  of  the 
unpaid  debts  which  have  not  been  paid  with 
interest ;  third,  for  the  payment  of  the  com- 
mission of  the  assignee  and  the  charge,  fees. 


disbursements  and  expenses  of  the  attorneys 
and  counsel  and  the  fees  of  the  register  and 
clerk,  for  the  payment  to  the  two  purchasers 
(friends  of  the  bankrupts)  of  the  amount 
paid  out  by  them  in  the  purchase  of  the  co^ 
partnership  debts  together  with  interest  on 
such  sums ;  fourth,  for  the  transfer  of  the 
remainder  of  the  estate  by  the  assignee  to 
the  bankrupts  jointly  by  proper  instruments. 
In  re  Lathrop  et  at,  (S.  D.  N.  r.)  5  JV.  B. 
a.  43. 

153.  Gaming  and  wagering  by. 
Railway  stock  was  within  12  &  13  Vict.,  c. 
106,  s.  201,  in  reference  to  gaming  and 
wagering.  Ex  parte  Matheson,  1  De  G., 
Mac.  (&  G.  448;  16  Jm.  769;  21  X.  J., 
Bank.  18.     (Eng.) 

1 54.  Where  a  trader  who  had  become 
bankrupt  had  had  dealings  in  consols  and  in 
scrip,  by  which  he  had  purchased  for  the 
account,  no  intention  existing  on  his  part 
that  either  stock  should  be  transferred  to 
him.  On  the  account  day  he  paid  the  dif- 
ferences, and  so  carried  the  transactions 
forward  to  the  next  account.  He  had  thus 
several  times  lost  more  than  201.  in  one  day. 
The  commissioner  defiided  that  this  was 
gaming,  or  wagering,  within  12  &  13  Vict., 
c.  106,  s.  201,  and  refused  him  his  certifi- 
cate. It  was  held,  upon  appeal,  that  it  was 
not  so,  though  it  might  be  taken  into  con- 
sideration with  other  conduct,  on  the  ques- 
tion of  certificate.  Ex  parte  Rider,  1  De 
G.  <&  S.  317 ;  3  Jur.,  N.  S.  1159;  26  L. 
J.,  Bank.  69.    (Eng.) 

1 55.  Where  a  bankrupt  had  lost  2001. 
on  contracts  for  the  purchase  of  railway 
shares,  the  court  refused  to  disturb  a  sus- 
pended certificate  with  protection,  although 
the  assignees  opposed  and  appealed  from  the 
order.  Ex  parte  Turner,  \  De  G.  <&  J.i^; 
6  Jur.,  N.  S.  470 ;  27  L.  J.,  Bank.  470. 
(Eng.) 

156.  A  bankrupt's  acquisitions  by 
gaming  are  assets,  which  if  lost  by  gaming 
prejudice  his  right  to  a  discharge.  In  re 
Marshall,  {Mass.')  4  N.  B.  B.  27. 

1 57.  Upon  inspection  by  the  courts  of 
record  of  the  bankrupt's  examination,  it  was 
discovered  that  since  the  passage  of  the 
United   States  bankrupt  act  of  1867,  the 
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bankrupt  had  lost  a  large  sum  of  money  at 
gaming.  A  discharge  was  refused,  altliough 
no  creditors  interposed  objections,  the  court 
holding  that  it  was  its  duty  to  examine  the 
record  before  granting  a  discharge.  In  re 
Wilkinson,  3  N.  B.  li.  74. 

158.  Indictment  for  misdemean- 
ors. Where  an  indictment  under  24  &  25 
Vict.,  c.  134,  s.  221,  charged  tliat  A.  was 
duly  declared  and  adjudged  bankrupt  by  the 
court  of  bankruptcy ;  that  upon  his  exam- 
ination in  the  court,  with  intent  to  defraud 
and  defeat  the  rights  of  his  creditors,  did 
not  fully  and  truly  discover,  to  the  best  of 
his  knowledge  and  belief,  all  his  property, 
to-wit,  all  his  personal  property  in  money 
and  goods,  and  did  not,  as  to  part  of  his 
property  (not  being  part  really  and  bona 
fide  before  sold  or  disposed  of  in  the  way  of 
his  trade  or  business,  and  not  laid  out  in  the 
ordinary  expenses  of  his  family),  fully  and 
truly  discover  to  the  best  of  his  belief,  how 
and  to  whom,  and  for  what  Consideration, 
and  when  he  had  disposed  of,  assigned  or 
transferred  such  part.  A.  having  been  found 
guilty,  it  was  held  that  want  of  certainty  in 
the  statement  of  the  property  alleged  not  to 
have  been  discovered  by  A.  was  cured  after 
verdict,  by  7  Geo.  4,  c.  64,  s.  21,  the  indict- 
ment sufficiently  following  the  words  of  the 
statute,  and  assuming  the  indictment  to 
charge  two  offences,  duplicity  was  no  ground 
of  error.  Nash,«).  Reg.  (in  error),  4  B.  & 
8.  935  ;  10  Jur.,  N.  S.  819 ;  33  L.  J.,  M. 
C.94;  9  L.  r.,  N.  S.  116 ;  9  Cox,  0.  C 
424.     (Eng. 

159.  Where,  after  stating  that  a  com- 
mission of  bankruptcy  issued  against  A.,  by 
virtue  of  which  the  commissioners  adjudged 
him  to  be  a  bankrupt,  an  indictment  charged 
that  he  and  other  defendants  conspired  to 
conceal  a  part  of  his  personal  estate,  it  was 
held  that  ever  since  the  6  Geo.  4,  c.  16,  s. 
112,  such  an  indictment  was  defective,  for 
not  showing  that  the  party  actually  became 
bankrupt.  Reg.  v.  Jones,  iB.  <&  Ad.  345 ; 
lN.d!M.78.    (Eng.) 

160.  An  indictment  under  5  &  6  Vict. 
c.  122,  s.  32,  that  a  bankrupt  was  possessed 
of  real  estate,  and  that  upon  his  examina- 
tion, being  duly  sworn,  he  feloniously  did 
not  then  and  there  discover  when  he  disposed 
of,  assigned   and   transferred  the  said  real 
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estate  was  bad,  because  it  did  not  appear  by 
the  indictment  that  he  ever  had  disposed  of 
the  proportj'.  Reg.  v.  Harris,  1  Sears  C.  C. 
461;  T.  i&iM.  177  ;  13  Jur.  990.;  19  L.  J., 
31.  C.  11.     (Eng.) 

161.  Under  6  Geo.  4,  c.  16,  s.  112,  an 
indictment  for  not  .surrendering  is  bad  un- 
less it  alleges  that  he  had  an  intent  to  de- 
fraud his  creditors.  Reg.  v.  Hill,  1  C.  (£■  K. 
168.     (Eng.) 

162.  Ou  an  indictment  against  a  bank- 
rupt for  fraudulently  concealing  and  dis- 
posing of  goods,  and  fraudulently  omitting 
transactions  and  inserting  fictitious  transac- 
tions in  his  schedules,  the  jury  is  to  judge 
of  the  intent,  in  such  instances,  from  the 
general  character  of  the  transactions,  as  dis- 
closed in  the  whole  of  the  evidence,  and  to 
consider  whether  it  indicates  a  scheme  and 
design  on  the  part  of  the  debtor  to  obtain 
the  benefit  of  the  bankruptcy  law,  and  re- 
lieve himself  from  his  liabilities,  without 
making  an  honest  disclosure  and  surrender 
of  his  property  for  the  benefit  of  his  credi- 
tors. Reg.  V.  Manser,  -iF.  &  F.  45.  (Eng.) 

163.  Where,  in  an  indictment  against  a 
bankrupt  for  feloniously  removing,  conceal- 
ing and  embezzling  part  of  his  personal  es- 
tatOj  it  was  alleged  that  he  committed  an  act 
of  banki-uptcy  by  being  unable  to  meet  his 
engagements,  and  by  filing  his  petition  to 
the  court  of  bankruptcy,  it  was  held  that  as 
it  was  not  alleged  that  he  had  filed  a  decla- 
ration that  he  was  unable  to  meet  his  engage- 
ments, as  required  by  12  &  13  Vict.  c.  106, 
s.  70,  there  was  no  sufficient  allegation  of  an 
act  of  bankruptcy,  and  the  indictment  could 
not  be  supported.  Reg.  v.  Massey,  8  Jur., 
N.  8.  1183  ;  32  L.  J.,  M.  C.  21 ;  11  W.  R. 
42 ;  7  i.  T.,  N.  8.  391;  \  L.  <&  C,  C.  C. 
206 ;  9  Cox,  C.  C.  234.    (Eng.) 

1 64.  A  conspiracy  hj  traders  to  dispose 
of  their  goods  in  contemplation  of  bankrupt- 
cy, with  intent  to  defraud  creditors,  is  in- 
dictable at  common  law ;  and  the  clandes- 
tine removal  of  goods,  prior  to  an  abscond- 
ing, is  evidence  of  such  a  conspiracy.  Reg. 
V.  Hall,  IF.&F.  33.     (Eng.) 

1 65.  A  bankrupt  was  indicted  for  con- 
spiring with  B.  and  also  of  pawning  and  dis- 
posing of  goods  with  intent  to  cheat  and  de- 
fraud his  creditors.     B.  had  a  place  of  busi- 
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ness  in  Paris,  and  goods  were  obtained 
there  on  credit  and  disposed  of  in  London 
by  pawning.  It  was  held,  that  the  ques- 
tions for  the  jury  were,  whether  the  premi- 
ses in  Paris  were  really  used  as  an  indepen- 
dent place  of  business  for  buying  and  sell- 
ing, or  only  as  ancillary  to  the  place  of  busi- 
ness in  London,  and  merely  for  the  purpose 
of  getting  hold  of  goods  to  be  disposed  of  in 
London,  and  whether  B.  and  the  bankrupt 
acted  together  for  the  purpose  of  obtaining 
and  disposing  of  such  goods  with  intent  to 
cheat  and  defraud  the  creditors,  and  the  jury 
finding  on  these  questions  against  the  bank-, 
rupt,  he  was  guilty  of  pawning  and  disposing 
of  goods  but  not  for  conspiracy  to  obtain 
goods ;  that  as  the  adjudication  was  not  on 
the  bankrupt's  own  petition,  it  was  necessary 
to  prove  the  trading,  petitioning  creditors 
debt,  and  act  of  bankruptcy,  that  as  the  ad- 
judication was  joint,  it  was  necessary  to 
prove  a  joint  trading,  a  joint  petitioning  cred- 
itor's debt,  and  an  act  of  bankruptcy  against 
each,  and  that  as  the  goods  had  all  been 
obtained  in  Paris,  they  were  obtained  out  of 
jurisdiction,  and  the  bankrupt  although  ac- 
ting in  concert  with  B.  in  Paris  was  not  an- 
swerable in  thiscountry.  Reg.  v.  Raudnitz, 
'i  F.  dt  F.  165.    (Eng.) 

1 66.  Upon  an  indictment  under  12  &  13 
Vict.  c.  206,  s.  253,  it  is  not  enough  to  prove 
the  petition  to,  and  adjudication  of,  the 
court  of  bankruptcy,  but  the  preliminary 
matters,  viz:  the  petitioning  creditor's  debt, 
the  trading  and  act  of  bankruptcy,  must  also 
be  proved.  Reg.  v.  Lands,  Dears  C.  G. 
567 ;  1  Jur.,  N.  S.  1176;  25  L.  J.  M.  C. 
14.     (Eng.) 

1 67.  An  indictment  for  obtaining  goods 
on  credit  within  three  months  next  preced- 
ing the  date  of  the  fiat,  and  the  filing  of  a 
petition  for  adjudication  under  the  false  col- 
or and  pretense  of  carrying  on  business  and 
dealing  in  the  ordinary  course  of  trade, 
could  not  be  sustained  by  evidence  that  the 
petition  filed  was  one  for  private  arrange- 
ment under  12  &  13  Vict.  c.  106,  s.  211,  al- 
though the  party  was  afterwards  adjudica- 
ted a  bankrupt,  and  the  proceedings  ad- 
journed into  open  court.  The  misdemeanor 
contemplated  by  12  &  13  Vict.  c.  106,  s.  253, 
arose  upon  the  filing  of  a  petition  under  s. 
89.    Reg.w.  Howell,  6  Cox  C.  C.l.    (Eng.) 


1 68.  On  an  indictment  against  a  bank- 
rupt for  fraudulently  concealing  and  dispos- 
ing of  goods,  and  fraudulently  omitting 
transactions  and  inserting  fictitious  transac- 
tions in  his  schedule,  the  jury  is  to  judge  of 
the  intent,  in  such  instance  from  the  general 
character  of  the  transaction,  as  disclosed  in 
the  whole  of  the  evidence,  and  to  consider 
whether  it  indicates  a  seheme  and  design  on 
the  part  of  the  debtor  to  obtain  the  benefit 
of  the  bankruptcy  law  and  relieve  himself 
from  his  liabilities,  without  making  an  hon- 
est disclosure  and  surrender  of  his  property 
for  the  benefit  of  his  creditors.  Keg.  v. 
Manser,  i  F.  & F.  45.    (Eng.) 

169.  Indorsement  of  bills,  notes, 
and  checks  by.  The  payee  of  a  bill,  who 
is  a  trader,  may,  after  he  has  become  bank- 
rupt, indorse  the  bill,  which  he  had  pre- 
viously delivered  for  a  valuable  considera- 
tion, but  had  forgotten  at  the  time  to  in- 
dorse. Smith  V.  Pickering,  Peake,  50. 
(Eng.) 

170.  Liability  on  new  promise. 
A  promise  by  a  bankrupt  after  the  issuing 
of  the  fiat,  and  a  few  days  before  his  certifi- 
cate was  signed,  to  pay  a  pre-existing  debt, 
notwithstanding  the  certificate,  was  held  to 
be  good,  unless  the  contract  either  appeared 
on  the  face  of  it,  or  was  shown  to  be  ille- 
gal or  fraudulent.  Kirkpatrick  v.  Tatter- 
sall,  13  M.  &  W.  766;  \  C.  &  K.  577;  9 
Jur.  214 ;  14  L.  J.,  Fxch.  209.    (Eng.) 

171.  On  an  issue  whether  a  certificated 
bankrupt  had  given  a  written  promise  signed 
by  him  after  his  bankruptcy,  so  as,  under  6 
Geo.,  4,  c.  16,  s.  131,  to  remove  a  claim 
barred  by  the  certificate,  the  following  letter 
was  produced,  written  by  him:  "Mr.  S. 
begs  to  inform  the  plaintiffs  that  he  will  take 
an  early  opportunity  of  setthng  their  ac- 
counts; but  Mr.  S.  objects  to  give  his  bill. 
Mr.  S.  regrets  that  he  has  been  prevented 
from  answering  the  letter  before."  Evidence 
of  the  amount  due  was  given ;  it  was  held, 
that  the  letter  was  sufiiciently  signed.  Lobb 
V.  Stanley,  5  Q.  B.  574 ;  D.  &  M.  635 ;  8 
Jur.  462 ;  13  L  J.,  Q.  B.  117.    (Eng.) 

172.  It  is  no  objection  to  a  promise, 
that  it  was  made  before  the  certificate;  a 
liability  to  repay  plaintiff  is  an  equally  good 
consideration  to  support  the  promise  as  an 
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existing  debt ;  a  conditional  promise  to  pay 
when  the  defendant  was  able,  is  good ;  a 
promise  to  pay  interest  is  also  good  when 
supported  by  the  same  consideration  as  tlie 
original  promise,  Earie  i.  Oliver,  2  Exch. 
71.     (Bng.) 

173.  A  bond  is  a  contract  or  agreement; 
and  therefore  a  bond  given  by  a  bankrupt 
for  payment  of  a  debt  barred  by  his  certifi- 
cate is  void.  Kidson  n.  Turner,  Z  H.  d:  N. 
581 ;  27  L.  J.,  Exch.  492.    (Eng.) 

174.  After  certificate,  a  bankrupt  gave 
a  promissory  note  for  a  debt  incurred  before 
his  bankruptcy ;  at  the  time  he  did  so,  such 
a  debt  was  recoverable  on  a  promise  in  writ- 
ing made  after  certificate.  It  was  subse- 
quently enacted  by  12  &  13  Vict.  c.  106,  s. 
204,  that  no  bankrupt  should  be  liable  on 
such  a  promise.  After  this  enactment 
money  was  paid  on  account  of  the  debt  and 
a  fresh  note  given  for  the  balance ;  it  was 
held,  that  the  original  note  being  valid,  the 
note  for  the  balance  was  valid  also  ;  and  the 
debt  secured  by  it  a  good  debt  on  which  to 
found  an  adjudication  in  bankruptcy.  Ei; 
parte  Edwards,  11  Jur.,  N.  S.  896  ;  35  L. 
J.,  Bank.  11 ;  14  W.  B.67;  13  L.  T.,  JV. 
5.  338.    (Eng.; 

175.  Member  of  more  than  one 

firm.  If  any  bankrupt  shall,  at  the  time  of 
adjudication,  be  liable  upon  any  bill  of  ex- 
change, promissory  note,  or  other  obliga- 
tion in  respect  of  distinct  contracts  as  a 
member  of  two  or  more  firms  carrying  on 
separate  and  distinct  trades,  and  having  dis- 
tinct estates  to  be  wound  up  in  bankruptcy, 
or  as  a  sole  trader,  and  also  as  a  member  of 
a  firm,  the  circumstance  that  such  firms  are 
in  whole  or  in  part  composed  of  the  same 
individuals,  or  the  sole  contractor  is  also  one 
of  the  joint  contractors,  shall  not  prevent 
proof  and  receipt  of  dividend  in  respect  of 
such  distinct  contracts  against  the  estates  re- 
spectively liable  upon  such  contracts.  See. 
21  U.  S.  bankrupt  act,  1867. 

176.  Misdemeanors  by.  Where  a 
person  obtained  goods  on  approval  and 
pawned  them,  and  afterwards  obtained  cre- 
dit for  them,  it  was  held,  that  24  &  25  Vict. 
c.  134,  s.  221,  did  not  apply.  Eeg.  v.  Lyons, 
9  Cox  C.  C.  229.     (Eng.) 


177.  A  bankrupt  was  convicted  upon  an 
indictment  under  12  &  13  Vict.  c.  106,  s. 
252,  of  having  made  a  false  and  fraudulent 
entry  in  a  book  of  account.  The  jury  found 
that  the  entry  was  made  by  him  with  intent 
to  deceive  his  creditors  as  to  the  state  of  his 
accounts,  and  to  prevent  the  examination 
and  investigation  of  them  in  the  due  course 
of  bankruptcy,  and  to  save  him  from  having 
to  account  for  deficiency  appearing  in  the 
genuine  accounts,  but  that  this  was  not  done 
to  defraud  the  creditors  of  any  money  or 
property,  or  in  any  way  to  prevent  them 
from  recovering  or  receiving  any  part  of  his 
estate,  or  to  conceal  any  misappropriation  or 
preference  by  him.  It  was  held  that  the 
conviction  was  wrong,  as  the  bankrupt  was 
not  found  to  have  had  any  interest  to  de- 
fraud his  creditors  within  the  meaning  of 
the  act.  Reg.  v.  Ingham,  Bell  G.  C.  181 ;  8 
Cox  C.  C.  240  ;  6  Jm.,  N.  S.  55 ;  29  L.  J., 
M.  C.  18.      (Eng.) 

178.  The  offence  of  the  bankrupt  in  not 
discovering  his  property  on  examination  is 
not  completed  until  the  examination  is  ended. 
Nash.  V.  Reg.  (in  error,)  4  jB.  (^  iS.  935 ; 
10  Jw.,  N.  8.  819 ;  33  L.  J.,  M.  C. 
94;  9  i.  T.,  N.  S.  716;  9  Cox  C.  C.  424. 
(Eng.) 

179.  Mortgages,  -when  in  the  or- 
der and  disposition  of.  Where  a  per- 
son who  holds  a  mortgage  to  secure  the  bal- 
ance from  time  to  time  on  a  running  account, 
mortgages  his  security  and  becomes  bank- 
rupt, it  is  not  necessary  to  give  notice  to  the 
original  mortgagor  of  the  sub-mortgage,  to 
take  the  mortgage  debt  out  of  the  order  and 
disposition  of  the  original  mortgagee.  In  re 
Wright,  1  Mont.  B.  &  D.  550.     (Eng.) 

180.  New  promise  of  payment. 
A  debt  from  which  the  debtor  has  been  dis- 
charged in  bankruptcy  cannot  be  revived  by 
the  expression  of  an  intention  to  pay  it  at 
a  future  time  without  a  distinct  promise  to 
pay  it,  and  whether  such  a  promise  be  in- 
ferred from  the  evidence  is  to  be  determined 
by  the  jury.  United  Society  v.  Winkley,  7 
Gtray  (Mass.')  460. 

181.  Non-trader.  A  non-trader,  enti- 
tled to  the  privilege  of  parliament,  was  lia- 
ble to  be  adjudicated  a  bankrupt  under  the 
English  bankruptcy  act  of  1861,  s.  69.    Ex 
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parte  Morris,  Newcastle  (Duke),  in  re,  18 
W.  B.  79 ;  21  L.  T.,  N.  S.  380.     (Eng.) 

182.  Petition  for  injunction  by. 
A  bankrupt  may  petition  for  an  injunction 
to  prevent  certain  of  his  creditors,  who  had 
obtained  judgments  against  him  during  the 
bankruptcy  proceedings,  from  selling  his 
property  on  execution,  after  he  had  been 
adjudged  a  bankrupt.  In  re  Wallace,  (Ore- 
gon,)  2  JSr.  B.  B.  52. 

183.  Pleadings  in  axjtions  by  and 

against.  In  an  action  on  a  promissory  note 
for  money  lent,  it  is  a  good  plea,  that  the 
plaintiff  is  an  uncertificated  bankrupt,  and 
that  his  assignees  required  the  defendant  to 
pay  them  the  amount  thereof.  Kitchen  v. 
Bartsh,  7  East.  53 ;  3  Smith  58.     (Eng.) 

184.  Pledged  property,  when  in 
possession,  order  and  disposition  of. 
Where,  at  a  meeting  of  B.'s  creditors,  A. 
claimed  certain  property  pledged  to  him,  and 
the  same  was  by  agreement  placed  in  the 
hands  of  third  persons  to  be  sold,  and  such 
persons  took  possession  accordingly,  and  af- 
terwards B.  was  adjudged  bankrupt,  it 
was  held,  that  the  goods  were  not  in  his  or- 
der and  disposition  at  the  time  of  his  bank- 
ruptcy. Tatham  v.  Andree,  9  L.  T.,  N.  8. 
2;  1  Moore,  P.  C.  C,  N.  S.  486.     (Eng.) 

185.  Privileged  question.  A  bank- 
rupt will  not  be  compelled  to  answer  a  ques- 
tion whether  he  has  lost  any  of  the  property 
belonging  to  his  estate  since  the  commence- 
ment of  bankruptcy  proceedings  by  gaming. 
In  re  Patterson,  (&  D.  N.  T.)  N.  B.  B. 
Sup.  xxxiii. 

186.  Where  an  answer  to  a  question 
would  criminate  himself  the  bankrupt  may 
decline  to  answer.  In  re  Koch,  1 N.  B.  B. 
153. 

187.  Property  held  under  war- 
rants when  in  the  order  and  dispo- 
sition of.  According  to  the  custom  of  Lon- 
don docks,  the  title  to  wine  is  not  acknow- 
ledged unless  accompanied  with  the  posses- 
sion of  dock  warrants  indorsed  by  the  party 
to  whom  they  were  originally  issued.  Thus 
where  A.  received  warrants  from  B,,  not  in- 
dorsed by  B  ,  and  indorsed  and  delivered 
them  to  C,  who  afterwards  procured  B.'s 


indorsement,  and  A.  became  bankrupt,  it 
was  held,  that  for  want  of  B.'s  indorsement 
to  A.  and  transfer  into  his  name  in  the  com- 
pany's books,  A.  never  had  the  order  and 
disposition  of  the  wines,  but  that  they  passed 
to  C,  though  the  notice  to  the  company  of 
the  transfer  and  of  the  indorsement  by  B. 
was  subsequently  to  the  bankruptcy.  Ex 
parte  Davenport,  1  Deae.  <&  Chit.  397 ;  1 
Mont.  <&  Bligh,  165.     (Eng.) 

188.  Property  set  apart  to.  Under 
a  joint  and  separate  flat,  a  bankrupt's  al- 
lowance is  to  be  calculated  on  the  amount 
of  his  separate  estate,  together  with  his 
share  of  the  joint  estate,  not  on  the  gross 
amount  of  the  joint  estate.  Ex  parte  Lo- 
mas,  1  Mont.  <&  Ayr.  525 ;  4  Deac.  &  Chit. 
240.     (Eng.) 

189.  A  partner  is  entitled  to  an  allow- 
ance, although  his  separate  estate  does  not 
contribute  to  the  joint  estate,  so  as  to  form 
the  statutable  amount  for  allowance.  Ex 
parte  Morris,  1  Mont.  505 ;  1  Beae.  &  Chit. 
526 ;  S.  P.,  ex  parte  Gibbs,  1  Mont.  105. 
(Eng.) 

190.  "Where  one  of  three  partners  had 
paid  20s.  in  the  pound  on  his  separate  estate, 
and  12s.  6d.  in  the  pound  had  been  paid  on 
the  joint  estate  ;  but  on  the  separate  estates 
of  the  other  two  partners  a  sufBcient  divi- 
dend had  not  been  paid,  it  was  held  that, 
under  6  Geo.  4,  c.  16,  s.  129,  the  first  men- 
tioned partner  was  entitled  to  an  allowance 
for  his  sole  use,  of  five  per  cent.,  not  exceed- 
ing 4002.  Ex  parte  Minchin,  1  Mont.  <& 
Mae.  135.     (Eng.) 

1 9 1 .  If  creditors  present  at  the  first  divi- 
dend meeting  do  not  determine  whether  any 
and  what  allowance  shall  be  made  to  a  bank- 
rupt out  of  his  estate,  pursuant  to  24  &  25 
Vict.,  c.  134,  s.  174,  the  court  has  no  power 
imder  12  &  13  Vict.,  c.  106,  s.  195,  to  order 
the  statutory  allowance  therein  stated  to  be 
paid  to  the  bankrupt.  Ex  parte  Lovell,  35 
L.  J.,  Bank.  14;  1  i.  B.  134;  14  W.  B. 
186 ;  13  L.  T.,  N.  S.  451.     (Eng.) 

192.  The  words  "up  to  the  time  of 
passing  his  last  examination  "  contained  in 
24  &  25  Vict.,  c.  184,  s.  109,  mean  up  to  the 
time  appointed,  under  sec.  140,  for  a  bank- 
rupt to  pass  his  last  examination ;  and  there- 
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fpre  where  a  bankrupt  had  failed  to  pass 
his  last  examination  at  the  first  meeting,  the 
allowance  made  to  him  by  the  creditors 
ceased.  Ex  parte  Osborne,  10  Jur.,  N.  S. 
1137;  13  W.B.  146;  11  L.  T.,  N.  S.S66; 
34  L:  J".,  Bank.  15.    (Eng.) 

193.  The  power  given  by  12  &  13  Vict., 
c.  IOC,  s.  194,  to  a  commissioner,  to  make 
an  allowance  to  the  bankrupt,  is  not  taken 
away  by  24  &  25  Vict.,  c.  134,  s.  109,  except 
where  creditors  come  to  an  actual  resolution 
under  the  latter  section.  Ex  parte  Ellerton, 
10  Jur.,  N.  8. 512 ;  33  X.  J.,  Bank.  32  ;  10 
L.  T.,  N.  S.  317,  722.     (Eng.) 

194.  Protection  from  arrest.  Tres- 
pass was  not  maintainable  against  a  plaintiff 
in  an  action,  or  his  attorney,  for  suing  out 
an  execution,  and  causing  the  defendant  to 
be  arrested  under  it,  the  defendant,  at  the 
time,  having  an  order  of  protection  from  ar- 
rest, of  which  the  plaintiff  had  no  notice. 
Xearsley  i).  Heane,  14  M.  &  W.  322.  D. 
d  L.  265.     (Eng.) 

195.  The  privilege  of  a  bankrupt  from 
arrest  during  his  examination  extends  to  an 
attachment  issued  for  contempt  in  not  pay- 
ing money  into  court.  Ex  parte  Burg.  3 
Mont.  D.  &  B.  309  ;  7  Jwr.  406.      (Eng.) 

196.  A  bankrupt  may  be  taken  by  his 
bail  for  the  purpose  of  surrendering  him, 
even  though  he  have  a  protection  from  ar- 
rest ;  and  if  they  neglect  to  take  him  their 
liability  may  become  fixed.  Payne  v.  Spen- 
cer, ^M..&  8.  237.     (Eng.) 

197.  A  bankrupt  is  not  protected,  by  an 
order  of  protection  from  arrest  at  the  suit 
of  a  subsequent  creditor,  even  though  he 
has  not  passed  his  final  examination.  Phil- 
lips «.  Poland,  35  i.  J.,  C.  P.  128 ;  1 L.  B., 
C.  P.  204;  12  Jim-.,  JV.  S.  260;  s.  c.  35  L. 
J.,  Bank.  19  ;  12  Jur.,  N.  8.  425  ;  14  £. 
T.,  N.  8.  502 ;  1  L.  B.  356.    (Eng.) 

198.  The  protection  from  arrest  granted 
to  a  bankrupt,  during  the  suspension  of  his 
certificate,  does  not  protect  him  from  arrest 
in  respect  to  debts  contracted  since  his 
bankruptcy.  Grace  v.  Bishop,  11  Exch. 
424 ;  25  L.  J.,  Exch.  58.    (Eng.) 

199.  The  privilege  of  a  bankrupt  from 
arrest  during  his  examination  extends  to  an 


attachment  issued  for  a  contempt  in  not 
paying  money  under  an  award  made  a  rule 
of  court.  Ex  parte  Parker,  3  Ves.  554. 
(Eng.) 

200.  A  bankrupt  attending  commission- 
ers, in  obedience  to  their  summons,  was  ar- 
rested under  an  extent  at  the  suit  of  the 
crown.  It  was  held  that  although  the 
crown  is  not  wilhin  the  bankrupt  statutes, 
the  bankrupt  was  entitled  to  his  discharge, 
on  the  principle  of  the  common  law  pro- 
tecting witnesses  attending  for  examination 
under  regular  process  for  that  purpose.  Ex 
parte  Russell,  1  Bose,  278 ;  19  Ves.  163 ;  8. 
P.,  ex  parte  Temple,  2  Ves.  <&  P.  391 ;  2 
Bose,  22.     (Eng.) 

201.  An  adjudicated  bankrupt,  who  had 
obtained  his  protection,  was  arrested  by  a 
sheriff's  officer  by  virtue  of  a  warrant  issued 
under  an  attachment  out  of  chancery  for 
non-payment  of  money,  he  showed  his  pro- 
tection and  claimed  his  discharge,  but  the 
oflficer  detained  him  longer  than  would  have 
been  necessary  to  obtain  a  copy  of  the  pro- 
tection, and  on  the  same  day  lodged  him  in 
jail.  The  bankrupt  brought  an  action 
against  the  officer  for  penalties  under  12  and 
13  Vict.,  c.  106,  s.  113.  It  was  held,  that 
he  was  liable  for  the  penalty.  Lees  v.  New- 
ton, 35  L.  J.,  C.  P.  585 ;  14  W.  B.  938. 
(Eng.) 

202.  Release  from  arrest.  Where  a 
bankrupt  who  had  unsuccess,  applied  to  be 
discharged  from  imprisonment,  renewed  his 
application  after  his  last  examination.  It  was 
held,  it  was  to  be  regarded  as  an  original  ap- 
plication, and  that  its  refusal  gave  a  new 
right  of  appeal.  Ex  parte  Jones,  3  Z>e  ff 
S8.6n.    (Eng.) 

203.  The  court  of  bankruptcy  has  no 
authority,  independently  of  12  and  13  Vict., 
c.  106,  s.  112,  to  order  the  release  of  abank- 
rupt,  whose  order  of  discharge  has  been  sus- 
pended with  protection,  and  who  (having 
neglected  to  obtain  a  renewal  of  time)  is  ar- 
rested on  a  ca.  sa.  after  the  expiration  of  his 
term  of  protection  and  before  the  commence- 
ment of  a  second  term.  Ex  parte  Kimberly, 
11  Jm.,  N.  8.  571;  34  L.  J.,  Bank.  28; 
13  W.  B.  641 ;  12  L.  T.,  N.  8.  291.    (Eng.) 

204.  Where  a  bankrupt  is  in  prison 
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when  he  obtains  his  protection,  the  court 
will  not  order  him  to  be  discharged,  unless 
it  appears  that  his  discharge  will  be  useful 
in  the  administration  of  his  estate.  Ex 
parte  Jones,  Z  Be  G.  S  S.  671.    (Eng.) 

205.  The  discretionary  power  given  to 
the  court  of  bankruptcy,  of  releasing  from 
prison  a  bankrupt  who  has  been  arrested  for 
debt,  is  only  to  be  exercised  for  the  purpose 
of  advancing  the  interests  of  the  creditors, 
and  is  not  given  for  the  benefit  of  the  bank- 
rupt. Ex  parte  Stewart,  m  re  Waugh,  33 
L.  J.,  Bank.  4 ;  9  Jur.,  N.  S.  1303 ;  9  L.  T., 
N.S.  466.    (Eng.) 

206.  It  is  no  bar  to  the  bankrupt's  re- 
lease, that  he  is  in  custody  under  an  attach- 
ment issued  out  of  the  divorce  court  for  non- 
payment of  alimony.  In  re  Rawlins,  12  L. 
T.,N.S.t7.    (Eng.) 

207.  "Where  a  bankrupt  has  surrendered 
and  obtained  protection,  the  court  has  power 
to  release  him  from  custody  after  his  arrest. 
In  re  Browne,  13  TT.  JB.  926;  12  L.  T.,  N. 
5.641.     (Eng.) 

208.  Where  a  protection  has  been  deter- 
mined by  an  adjournment  sine  die,  and  the 
bankrupt  is  again  arrested,  there  is  no  power 
to  release  him  until  the  order  of  discharge  is 
obtained  from  the  bankruptcy.  Rotherham 
V.  Lettiott,  14  L.  T.,  N.  S.  862.     (Eng.) 

209.  The  court  will  generally  discharge 
the  bankrupt  from  custody  where  the  debt 
is  due  before  bankruptcy,  and  consequently 
provable  under  the  commission.  Holding  v. 
Impej,  7  Moore,  614;  1  Bing.  189;  8.  P., 
Robinson  v.  Vale,  iB.&B.  340 ;  2  5.  c&  C. 
769.    (Eng.) 

210.  Where  a  debt  is  due  before  bank- 
ruptcy and  consequently  provable  under  the 
commission,  the  court  will  in  general  dis- 
charge the  bankrupt  out  of  custody,  unless 
it  appear  that  the  certificate  was  obtained 
by  fraud.  Vincent  v.  Brady,  2  H.  Bl.  1. 
(Eng.) 

211.  Or  that  it  is  seriously  meant  to  be 
disputed.  Stacey  v.  Frederici,  2  B.  &  P. 
390.     (Eng.) 

312.  Or  the  commission  appear  to  be 


grossly  fraudulent.     Sawley  v.  Jones.  2  W. 
Bl.  725.     (Eng.) 

2 1 3.  A  bankrupt  having  his  order  of  dis- 
charge drawn  up  and  delivered  out  to  him, 
is  entitled  to  his  release  from  custody  under 
an  attachment  for  costs  of  a  suit  in  the  di- 
vorce court,  in  which  he  was  co-respondent. 
In  re  Otreen,  6  L.  T.,  N.  S.  109.    (Eng.) 

214:.  J^  shareholder  in  an  insolvent  bank- 
ing company  against  whom  the  court  bad, 
under  7  and  8  Vict.  c.  113,  s.  13,  granted 
leave  to  a  judgment  creditor  of  the  company 
to  issue  execution,  but  who  afterwards  be- 
came bankrupt,  was  entitled,  upon  obtaining 
his  certificate,  to  be  discharged  out  of  cus- 
tody under  such  execution.  The  court  in 
which  the  order  for  execution  was  obtained 
is  the  proper  court  to  apply  to  for  the  dis- 
charge, which  it  has  the  power  to  grant  un- 
der the  general  jurisdiction  it  possesses  over 
its  own  process.  Thompson  v.  Harding,  3 
C.  B.,  N.  S.  254 ;  4  Jur.,  N.  S.  94;  27  L. 
J.,  C.  P.  38.     (Eng.) 

215.  Reversionary  interests  in 
personal  property,  when  in  the  or- 
der and  disposition  of.  The  mere  fact 
of  an  interest  in  a  legacy,  being  reversionary 
at  the  time  of  the  act  of  bankruptcy,  does 
not  take  it  out  of  the  rule  as  to  order  and 
disposition ;  but  where  the  true  owner  has 
no  knowledge  nor  any  means  of  knowing 
of  the  bankrupt's  interest,  it  cannot  be  said 
to  be  in  the  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  owner. 
In  re  Rawbone,  3  Kay  <&  J.  476 ;  3  Jur.,  N. 
8.  837;  26  L.  J.,  Ghana.  588.     (Eng.) 

216.  Notice  of  an  assignment  of  rever- 
sionary interest  given  to  the  solicitor  of  the 
trustees  is  notice  to  the  trustees,  so  as  to 
take  it  out  of  the  order  and  disposition  of 
the  assignor  on  his  insolvency.  Richards  v. 
Gledstanes,  2  Giff.  298 ;  8  Jur.,  N.  S.  455 ; 
5  L.  T.,  N.  8.  416 ;  affirmed  on  appeal,  5 
L.T.,N.S.56S.  (Eng.) 

216.  Right  to  counsel.  A  register 
may  decide  as  to  when  a  bankrupt  is  to 
be  allowed  to  consult  his  counsel  before  an- 
swering a  question  put  to  him  by  said  regis- 
ter on  his  examination.  In  re  Lord,  3  N. 
B.  B.  58 ;  in  re  Tanner,  1  N.  B.  B.  59;  s. 
c.  3  Pitts.  L.  J.  244 ;  in  re  Judson,  \N.B 
2J.  82. 
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218.  Right  to  purchase  his  as- 
sets. The  bankrupt  may  purchase  his  assets 
of  his  assignee  at  a  fair  open  sale.  Arnold  v. 
Leonard,  12  S.  &  M.  268. 

219.  Sale  of  property  by  assig- 
nees, when  and  when  not  valid.  A 
bona  fide  sale  of  a  bankrupt's  property  by 
the  creditors'  assignee  alone,  without  the 
concurrence  of  the  oflBcial  assignee,  is  valid. 
In  re  Ward,  26  Beav.  207 ;  5  Jwr.,  N.  S. 
164;  28  L.  J.,  Chcmc.  175;  32  i.  T.  189. 
(Eng.) 

220.  Securities  given  by.  Where 
securities  are  given  by  an  uncertificated 
bankrupt  to  a  creditor,  for  debts  contracted 
subsequently  to  and  without  notice  of  bank- 
ruptcy, will  be  valid  as  against  his  assignees. 
In  re  Cazneau,  2  Jur.,  N.  S.  157.     (Eng.) 

221.  Setting  aside  irregular  pro- 
ceedings. The  interest  which  a  bankrupt 
has  in  increasing  the  divisible  fund  under 
the  flat  is  sufficient  to  set  aside  an  execution 
levied  on  his  goods  against  good  faith.  Pin- 
ches V.  Harvey,  1  G.  &  B.  236 ;  1  Q.  B. 
868;  6  Jw.  389.    (Eng.) 

222.  A  defendant,  who  has  become  bank- 
rupt and  obtained  his  certificate  after  trial 
and  verdict  against  him,  has  a  right  to  set  it 
aside  for  the  want  of  a  sufficient  notice  of 
trial,  although  his  estate  is  insolvent,  and  his 
assignees  are  no  parties  to  the  application. 
Shepherd  v.  Thompson,  9  M.  i6  W.  110 ;  1 
D.,  N.  S.  345.     (Eng.) 

223.  Where  an  audita  querela  had  been 
irregularly  issued,  and  the  plaintiff  in  the 
action  subsequently  became  bankrupt,  he 
was  permitted  to  move  to  set  aside  the  writ 
and  proceedings  without  sharing  any  assent 
on  the  part  of  the  official  assignee.  Dearie 
V.  Kerr,  4  Exch.  &2;7  D.(&L.  231 ;  18  L. 
J.,  Exch.  448.     (Eng.) 

224.  Subject  to  order  of  court. 
The  bankrupt  shall,  at  all  times  until  his 
discharge,  be  subject  to  the  order  of  the 
court,  and  shall,  at  the  expense  of  .the  es- 
tate execute  all  proper  writings  and  instru- 
ments, and  do  and  perform  all  acts  required 
by  the  court  touching  the  assigned  property 
or  estate,  and  to  enable  the  assignee  to  de- 
mand, recover,  and  receive  all  the  property 
and  estate  assigned,  wherever  situated ;  and 


for  neglect  or  refusal  to  obey  any  order  of 
the  court,  such  bankupt  may  be  committed 
and  punished  as  for  a  contempt  of  court. 
Sec.  26  U.  S.  bankrupt  act,  1867. 

225.  Submitting  to  arbitration. 
A  submission  of  arbitration  by  a  bankrupt, 
though  of  matter  which  have  passed  to  his 
assignees  is  not  void,  and  payment  of  cash 
pursuant  to  the  award  may  be  enforced 
against  him.  In  re  Milnes,  15  C.  B.  451 ; 
3  C.  L.  B.  232;  18  Jur.  1108 ;  24  L.  J.,  C. 
P.  29.  (Eng.) 

226.  Surrender  by.  Where  a  fiat 
was  issued  in  January,  and  in  November 
the  bankrupt  petitioned  for  leave  to  sur- 
render, stating  that  he  left  England  thirteen 
months  before  on  account  of  family  disa- 
greements, and  in  the  belief  that  he  left 
enough  to  pay  his  creditors,  and  that  he  had 
lately  returned  to  this  country.  The  assig- 
nees appeared,  but  did  not  oppose  the  peti- 
tion ;  and  the  order  was  made  and  costs  di- 
rected to  be  paid  out  of  the  estate.  After 
this  the  bankrupt  stated  to  the  commiss- 
ioner that  he  left  England  on  account  of  pe- 
cuniary embarrassments  and  took  away 
goods  with  him.  The  assignees  petitioned 
that  the  former  order  might  be  set  aside,  but 
the  petition  was  dismissed  with  costs  Ex 
parte  Reunell,  5  De  G.d:  S.  555;  Jwr.  165 ; 
18  L.  J.,  Bank  7.  (Eng.) 

227.  Where  a  debtor,  on  account  of  his  em- 
barrasments,  left  England  and  consequently 
did  not  hear  of  the  fiat  till  after  the  time  for 
surrendering  had  passed,  he  was  not  allowed 
his  costs  on  petitioning  for  leave  to  surrender. 
Ex  parte  Veiiy,  Be  Gex,i77;  llJur.  48. 
(Eng.) 

228.  The  court  upon  petition,  will  per- 
mit a  bankrupt  to  surrender,  where  he  was 
abroad  at  the  time  the  fiat  was  issued,  and 
was  not  informed  of  its  existence  till  after 
the  time  for  surrendering  had  passed,  and  he 
will  also  be  allowed  his  costs  out  of  the  es- 
tate. Ex  pa/i-teSamson,  6  Jur.  1093;  12  i. 
J.,  Bank.  27.     (Eng.) 

229.  The  cotirt  refused  to  interfere 
with  the  discretion  of  the  commissioner  as  to 
not  allowing  liberty  to  a  bankrupt  to  sur- 
render. Ex  parte  Gordon,  19  L.  J.,  Bank. 
12.     (Eng.) 
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230.  A  bankrupt,  who  was  abroad  when 
the  commission  was  issued,  after  a  lapse  of 
many  years  returned  to  England,  and  ob- 
tained an  order  for  leave  to  siurender,  and 
to  pass  his  last  examination.  He  attended 
on  the  commissioners  for  this  purpose,  but 
no  one  expressed  any  wish  or  intention  to 
examine  him  :  and  the  commissioners  after 
taking  his  surrender,  adjourned  the  last  ex- 
amination for  three  months,  but  at  the  re- 
quest of  the  bankrupt.  It  was  held,  that 
his  non-attendance  at  the  adjourned  meeting 
did  not  deprive  him  of  his  rights  to  an  or- 
der on  the  assignees  to  declare  how  they  had 
disposed  of  his  real  and  personal  estate.  Ex 
parte  Tarleton,  2  Mont.  D.  &  B.  189. 
(Eng.) 

231.  Where  it  is  consistent  with  justice 
and  for  the  interest  of  the  creditors  that  a 
bankrupt  should  surrender,  an  order  will  be 
made  for  that  purpose,  although  the  statu- 
tory times  has  expired,  and  the  assignees  ob- 
ject. Expm-teSke\io\\,ZI)e  &.  &  J.  47. 
(Eng.) 

232.  A  petition  by  a  domiciled  Scotch- 
man, made  a  bankrupt  in  England,  for  leave 
to  surrender,  will  not  be  refused  on  the 
ground  that  he  opposed  the  petition  for  ad- 
judication, and  that  by  obtaining  a  Scotch 
sequestration  on  his  own  petition  (which  was 
afterwards  recalled  in  Scotland)  he  had  in- 
curred great  expenses  and  occasioned  a  long 
delay,  it  not  appearing  that  his  opposition 
was  unwarrantable  or  fi'audulent.  Ex  parte 
Young,  11  L.  T.,  N.  8.  355. 

233.  Surrender  of  lease  by.  A 
term  remains  vested  in  the  bankrupt  lessee 
until  either  the  assignees  elected,  take  it  or 
he  delivers  it  up,  and  his  surety  is  liable  for 
all  breaches  of  covenant,  which  accrue  after 
the  date  of  the  commission  but  before  the 
delivery  up  of  the  lease  by  the  bankrupt,  as 
such  surrender  of  the  lease  does  not  operate 
by  relation  back  to  the  date  of  the  commis- 
sion. Tuck  V.  Tyson,  6  Bing.  321;  M.  <&. 
p.  715.    (Eng.) 

234.  Uncertified.  An  uncertified 
bankrupt  carried  on  business  for  several 
years  after  his  bankruptcy,  with  the  knowl- 
edge of  his  assignees  and  executors,  who 
were  his  creditors  at  the  time  of  the  bank- 
ruptcy.   He  died  possessed  of  considerable 


property.  On  a  claim  filed  by  one  of  his  ex- 
ecutors against  the  other,  and  the  official  as- 
signee under  the  bankraptcy,  Jield,  that  the 
creditors  subsequent  to  the  bankruptcy  were 
entitled  to  priority  over  the  former  creditors, 
and  that  the  estate  ought  to  be  administered 
in  chancery.  Tucker  v.  Hemamann,  4  De 
G.  M.  S  G.  395  ;  1  E^.  B.  360.     (Eng.) 

235.  "Void  certificate.  Where  money 
is  given  to  a  creditor  to  induce  him  to  sign 
bankrupt's  certificate,  the  certificate  obtained 
is  void.  Sievers  v.  Boswell,  4  Scoit,  N.  U. 
\^& ;  Z  M.  dt  G.  524.     (Eng  ) 

236.  A  guarantee  for  the  payment  of 
goods  to  he  supplied  to  a  bankrupt  by  a 
creditor,  given  with  intent  to  persuade  the 
creditor  to  sign  the  certificate,  was  void  by 
8  Geo.  4,  c.  16,  s.  125.  Hankey  v.  Cobb,  1 
G.  <e  D.  47 ;  1  q.  B.  490 ;  5  Jur.  891. 
(Eng.) 

237.  "What  choses  in  action  are 
in  the  possession,  order  and  dispo- 
sition of.  In  order  to  vest  a  good  equita- 
ble title  in  the  assignee  of  a  debt,  and  take 
the  debt  out  of  the  order  and  disposition  of 
the  assignor,  it  is  only  necessary  to  give  no- 
tice of  the  assignment  to  the  person  from 
whom  the  assignor  was  to  have  received  pay- 
ment of  the  money.  Gardner  v.  Lachlan,  4 
Mylne  &  C.  129;  8  Sm.  115;  2  Jur.  1056. 
(Eng.) 

238.  The  assignor  of  a  debt,  who  be- 
comes bankrupt  before  notice  to  the  debtor 
of  the  assignment,  has  at  the  time  of  his 
bankruptcy  in  the  order  and  disposition  of 
the  debt ;  and  this  rule  holds  where  one  of 
two  co-debtees  releases  his  interest  to  his 
companion.  Dean  v.  James,  IN.  d^M.  392 ; 
IA.(&E.  809 ;  8.  P.  Buck  v.  Lee,  3  JV.  c& 
M.580;  lA.i&E.  804.    (Eng.) 

239.  Where  a  bond  is  assigiied  and  de- 
livered to  the  assignee,  but  no  notice  of  the 
assignment  is  given  to  the  obligor  previously 
to  the  bankruptcy  of  the  obligee,  the  debt  is 
in  the  order  and  disposition  of  the  bankrupt. 
£■»  ^oM'te  Monro,  JBmcA;.  300.    (Eng.) 

240.  A.,  hona  fide  and  for  a  valuable 
consideration,  assigned  on  the  8th  January, 
1844,  to  W.,  a  debt  due  to  A.  by  H.  who 
resided  in  Australia;  on  the  22d  of  January, 
A.  joined  W.  in  a  letter  to  H.  notifying  him 
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of  the  assignment,  which  letter  in  the  ordi- 
nary way  by  mail  could  not  have  reached 
Australia  before  the  day  on  which  the  fiat 
in  bankruptcy  issued  against  A.,  which  was 
the  10th  of  February,  1844.  On  the  29th 
of  January,  1844,  H.  sent  501.  by  letter, 
which  was  received  after  the  flat  and  deliv- 
ered to  W.     The  assignees  in  bankruptcy  of 

A.  having  sued  W.  for  the  amount,  it  was 
held,  that  W.  having  taken  every  possible 
step  to  obtain  possession  of  the  debt,  it  did 
not  remain  in  the  possession,  order  and  dis- 
position of  the  bankrupt  with  the  consent  of 
the  true  owner,  within  6  Geo.,  4,  c.  16,  s.  72. 
Belcher  v.  Bellamy,  2  Exch.  303  ;  17  i.  J., 
Exch.  219 ;  Ex  parte  Brewster,  22  L.  J., 
Bank.  62.     (Eng.) 

241.  "What  shares  are,  and  what 
are  not,  in  the  order  and  disposition 
of.  A.  borrowed  money  from  B.  in  1846  to 
purchase  the  requisite  amount  of  shares  in 
two  oompanies  to  qualify  him  for  the  office 
of  director  in  each,  and  having  purchased 
the  shares  and  become  a  director  in  both 
companies,  A.  assigned  all  the  shares  to  B. 
as  security  for  the  loan.  In  one  of  the  com- 
panies the  qualification  for  the  office  of  direc- 
tor would  be  lost  by  the  disposal  or  reduc- 
tion of  the  amount  of  that  qualification,  and 
the  other  company  required  that  its  direc- 
tors should  be  possessed  of  or  entitled  to  the 
requisite  amount  of  shares  in  their  own 
right.  In  1854  A.  signed  a  declaration  of 
insolvency,  upon  which  he  was  adjudicated 
a  bankrupt,  the  shares  at  the  time  standing 
in  his  name ;  five  days  previously,  however, 

B.  gave  notice  to  the  directors  of  both  com- 
panies of  the, assignment  to  him.  At  the 
time  of  his  bankruptcy  A.  was  actually  a 
director  in  one  of  the  companies,  and  out  of 
office  by  rotation  in  the  other,  with  the  pro- 
bability of  a  re-election.  It  was  held,  that 
the  shares  in  neither  company  were  in  the 
possession,  order  or  disposition  of  A.  at  the 
time  of  his  bankruptcy  with  the  consent  of 
the  true  owner.  Ex  parte  Littledale,  6  De 
a.  Mac.  &  G.  714  ;  1  Jwf.,  N.  S.  385  ;  24 
i.  J.,  Bank.  9.     (Eng.) 

342.  Where  a  solicitor  was  the  holder  of 
shares  in  a  railway  company,  which  was 
subject  to  the  companies  clauses  act,  8  &  9 
Vict.  G.  16,  and  was  one  of  the  secretaries  of 
the  company  and  borrowed  money  from  his 
Gaz.  24 


client  on  a  deposit  of  the  certificates  of  shares, 
but  no  further  notice  of  the  deposit  was 
given  to  the  company  and  the  solicitor  be- 
came bankrupt,  it  was  held,  that  the  shares 
were  in  the  order  and  disposition  of  the  so- 
licitor at  the  time  of  his  bankruptcy  with 
the  consent  of  the  client.  Ex  parte  Boul- 
ton,  JDe  G.  &  J.  163 ;  3  Jwr.,  N.  S.  425 ; 
26  L.  J.,  Bank.  45.    (Eng.) 

243.  Where  on  a  day  on  which  the  trans- 
fer of  shares  was  executed  with  the  name 
of  the  transferee,  and  the  date  left  blank, 
the  assistant  secretary  of  the  company  certi- 
fied, on  the  application  of  the  purchaser,  on 
the  instrument  of  transfer,  that  the  certifi- 
cates for  the  shares  were  at  the  company's 
office,  the  certificates  not  having  yet  been 
issued  to  the  shareholders.  Before  the  name 
of  the  purchaser  was  inserted  in  the  trans- 
fer, the  transferror  became  bankrupt.  The 
assistant  secretary  testified  that  after  the 
certificate  which  he  had  indorsed  on  the  in- 
strument of  transfer,  no  transfer  of  the  shares 
would  have  been  permitted,  except  under 
that  transfer  or  upon  the  production  of  that 
transfer  canceled.  It  was  held,  that  the 
shares  were  neither  in  the  order  and  dispo- 
sition, nor  in  the  reputed  ownership  of  the 
transferror  at  the  time  of  his  bankruptcy. 
Morris  v.  Cannan,  8  Jur.,  N.  S.  653 ;  31  L. 
J.,  Chanc.  425  ;  10  W.  B.  589;  6  L.  T.,  N. 
S.  521.     (Eng.) 

244.  Where  the  secretary  of  a  company, 
with  the  knowledge  of  its  directors,  but 
without  any  formal  notice  to  them,  deposits 
certificates  of  shares  of  the  company  with  a 
bank  as  security  for  money  advanced  for  the 
use  of  the  company,  it  was  held,  on  the 
bankruptcy  of  the  secretary,  that  the  direc- 
tors having  knowledge  of  the  transaction,  no 
further  notice  was  necessary,  and  that  the 
shares  were  not  in  the  order  and  disposition 
of  the  secretary  at  the  time  of  his  bankrupt- 
cy. Ex  pai-te  Stewart,  11  Jur.,  N.  S.  25; 
34  L.  J.,  Chanc.  6  ;  13  TT.  B.  356;  11  L. 
T.,  N.  S.  554    (Eng.) 

245.  By  the  rules  of  an  insurance  com- 
pany, no  person,  except  a  director,  was  per- 
mitted to  hold  more  than  two  shares  in  his 
own  name ;  but  there  was  no  rule  prevent- 
ing a  person  from  being  beneficially  entitled 
to  more  than  two  shares  by  holding  them  in 
the  name  of  another  party.    A  proprietor 
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was  already  the  holder  of  two  shares,  having 
purchased  two  others,  caused  them  to  be  en- 
tered in  the  name  of  the  bankrupt  in  the 
company's  books,  with  the  knowledge  of 
one  of  the  directors  and  the  secretary.  The 
bankrupt  signed  a  declaration  of  trust,  that 
he  held  the  shares  as  trustee  for  the  proprie- 
tor ;  but  no  notice  of  the  trust  was  entered 
in  the  books  of  the  company,  and  the  bank- 
rupt held  the  certificates  of  shares  and  con- 
tinued to  receive  the  dividends  thereon,  ac- 
counting for  them  from  time  to  time  to  the 
proprietor,  up  to  the  time  of  his  bankruptcy, 
at  which  time  the  shares  were  still  standing 
in  his  name,  during  all  which  time  he  was 
treated  as  owner  by  the  company,  had  no- 
tice of  meetings  served  on  him,  attended  the 
meetings  of  the  shareholders,  and  voted  as  a 
shareholder.  It  was  held,  that  this  was 
such  a  secret  trust  as  was  not  within  6  Geo. 
4,  c.  16,  s.  79,  and  that  the  shares  were  in 
the  order  and  disposition  of  the  bankrupt  as 
reputed  owner.  Ex  parte  Burbridge,  1 
Beac.  131.     (Bug.) 

246.  Where  the  bankrupt  had  posses- 
sion of  the  certificates  of  shares  of  a  compa- 
ny, which  shares  stood  in  his  name,  and  he 
was  on  all  occasions  the  only  apparent  owner 
of  the  same,  but  the  shares  really  belonged 
to  another  person,  in  whose  favor  there  ex- 
isted a  secret  declaration  of  trust,  it  was 
held,  that  the  shares  were  not  in  the  reputed 
ownership  of  the  bankrupt.  Ex  parte  Wat- 
kins,  2  Mont.  &  Ayr.  347 ;  4  Beac.  &  Chit. 
87.     (Eng.) 

347.  Where  a  person  at  the  time  of  his 
bankruptcy,  holds  shares  in  a  company, 
which  stand  in  his  own  name  on  the  books 
thereof,  both  as. trustee  and  in  his  own  right, 
and  the  shares  are  not  numbered  and  there 
is  nothing  in  the  mode  of  entry  or  transfer 
by  which  they  could  be  distinguished.  After 
the  investment  of  the  trust  monies  in  the 
shares  and  before  his  bankruptcy,  the  bank- 
rupt bought  and  sold  several  shares,  but  he 
always  had  sufficient  in  his  name  to  cover 
the  trust  monies.  It  was  held,  that  so  many 
of  the  shares  standing  in  his  name,  as  equal- 
led the  number,  in  which  the  trust  monies 
had  been  invested,  were  not  in  his  order  and 
disposition  at  the  time  of  his  bankruptcy. 
Pinkett  v.  Wright,  2  Hare,  120;  6  Jur. 
1102;  12  L.  J.,  Chanc.  119.     (Eng.) 


248.  What  annuities  are  in  the 
order  and  disposition  of.  Where  the 
grantors  of  an  annuity,  who  afterwards  be- 
came bankrupt,  stated  to  the  grantee,  that 
he  had  no  doubt  that  his  partner  in  business, 
who  had  managed  the  transaction,  had  given 
the  executors  of  the  estate  charged  notice  of 
the  annuity,  this  is  not  sufficient  to  take  the 
share  of  the  grantor  out  of  his  order  and  dis- 
position. Foster  v.  Bonner,  11  W.  Q.  742 ; 
8  L.  T.,  N.  8.  530.    (Eng.) 

249.  "What  costs  are  in  the  order 
and  disposition  of.  Where  a  solicitor, 
who  was  entitled  to  costs,  assigned  the 
same  to  E.,  who  gave  notice  thereof  to  the 
plaintiff  and  the  various  solicitors  in  the  suit 
and  the  solicitor  became  insolvent.  A  few 
months  afterwards  an  order  for  the  payment 
of  the  costs  was  made,  and  the  official  as- 
signee claimed  them,  on  the  ground  that  they 
were  in  the  solicitor's  order  and  disposition 
at  the  time  of  his  insolvency.  It  was  held, 
that  the  costs  were  not  in  the  order  and  dis- 
position of  the  solicitor,  at  the  date  of  the 
vesting  order,  inasmuch  as  the  order  for  tax- 
ation and  payment  was  not  made  until 
after  that  time.  Lord  v.  Colvin,  2  Brew, 
(t  Sm.  82;  10  W.B.  420;  6  L.  T.,  N.  S. 
211.     (Eng.) 

250.  "What  policies  of  assurance 
are,  and  what  are  not,  in  the  order 
and  disposition  of.  B.,  having  agreed 
to  make  a  loan  of  money  to  W.,  upon  a  pol- 
icy on  his  life,  gave  directions  for  aifecting 
it  to  his  attorney  D.,  who  was  also  an  agent 
of  the  Company,  and  authorized  to  receive 
notices  of  assignments  of  policies  on  their 
behalf.  L.  transmitted  the  proposals  for  the 
policy  to  the  head  of  the  office,  without  men- 
tioning that  D.  was  the  beneficial  owner, 
and  obtained  and  delivered  the  policy  to  D. 
W.  became  bankrupt.  Held,  that  there 
was  sufficient  notice  to  take  the  policy  out 
of  the  order  and  disposition  of  W.,  and  give 
the  assignment  validity  as  against  his  as- 
signees, as  notice  to  L.  was  under  the  cir- 
cumstances, notice  to  the  company.  Gale  v. 
Lewis,  6  Q.  B.  730  ;  11  Jwr.  780 ;  16  L.  J., 
q.B.m.    (Eng.) 

251.  Where  a  bankrupt  deposited  two 
policies  of  assurance  with  a  banking  com- 
pany, as  security  for  a  balance  due  by  him, 
but  no  notice  of  such  deposit  had  been  given 


BANKRUPTS. 


187 


to  the  insurance  company,  it  was  held,  that 
the  want  of  notice  was  not  conclusive  evi- 
dence, that  the  policies  were  in  the  reputed 
ownership  of  the  bankrupt,  and  there  being 
no  evidence  showing  such  reputed  owner- 
ship, the  banking  company  were  entitled  to 
the  policies.  Ex  parte  Cooper,  2  Mont. 
JD.  <&  D.l;6  Jur.  467.     (Eng.) 

252.  A  mortgagee  of  a  policy  deposited 
it  by  way  of  sub-mortgage,  and  gave  notice 
of  the  sub-mortgage  to  the  insurance  com- 
pany, but  not  to  the  original  holder  of  the 
policy.  It  was  held  that  this  was  suflicient 
to  take  the  policy  out  of  the  reputed  owner- 
ship of  the  mortgagee.  Ex  parte  Barnett,  1 
DeG.lU.    (Eng.) 

253.  A  bankrupt  deposited  a  policy  as 
security  for  an  advance,  with  a  person  who 
sent  an  agent  to  the  office  of  the  company 
for  the  purpose  of  ascertaining  if  the  premi- 
um had  been  paid,  and  if  not  directed  him 
to  pay  it.  The  agent  told  a  clerk  in  the  of- 
fice that  the  policy  had  been  so  deposited. 
Held,  that  as  the  practice  of  the  company 
required  the  notice  to  be  in  writing,  the  notice 
given  was  not  sufficient  to  take  the  policy 
out  of  the  order  and  disposition  of  the  bank- 
rupt. Edwards  v.  Scott,  2  Scott,  N.  R.  266; 
IM.SG.  962;  4  Jur.  1062;  1  Drink.  6. 
(Eng.) 

254.  A  retiring  partner.  A.,  agreed  to 
assign  a  policy,  which  was  part  of  the  part- 
nership assets,  to  B.,  the  continuing  partner, 
on  certain  terms.  B.  mortgaged  it  to  0. 
wbo  gave  notice  to  the  office.  B.  afterwards 
became  bankrupt.  It  was  held  that  the 
policy  was  not  within  the  order  and  disposi- 
tion of  B.,  either  as  against  A.  or  C.  In  re 
Langmead,  20  Beav.  20.     (Eng.) 

255.  Where  A.,  to  whom  policies  of  as- 
surances were  mortgaged  and  delivered, 
gave  notice  to  the  offices  and  afterwards 
mortgaged  and  delivered  the  same  policies  to 
B.,  who  neglected  to  give  notice,  and  who 
did  not  make  the  transaction  public.  A.  af- 
terwards became  bankrupt.  It  was  held 
that  the  policies  were  in  the  order  and  dispo- 
sition of  A.  at  the  time  of  his  bankruptcy. 
Ex  parte  Pott,  7  Jii/r.  159  ;  12  L.  J.,  Bank. 
S3.     (Eng.) 

256.  Where    bankrupts  had    deposited 


with  their  bankers  to  secure  the  repayment 
of  advances,  certain  policies  theretofore 
mortgaged  to  them,  and  due  notices  of  which 
mortgage  the  bankrupts  had  given  to  the  re- 
.spective  companies;  but  the  bankers  gave 
no  notice  of  such  deposit  to  the  different 
offices,  it  was  held,  that  the  policies  were  in 
the  order  and  disposition  of  the  bankrupts, 
even  though  one  of  them  was  effected  with  a 
mutual  insurance  company.  Ex  parte  Ark- 
wright,  3  Mont,  D.  &  V.  129.     (Eng.) 

257.  Where  the  bankrupt  effected  a 
policy  on  his  own  life,  and  before  his  bank- 
ruptcy deposited  the  same  with  the  defend- 
ants as  security  for  money  then  and  previ- 
ously advanced  by  them  to  him,  it  was  held, 
that  the  policy  was  not  in  the  order  and  dis- 
position of  the  banki-upt  with  the  consent  of 
the  true  owner,  within  6  Geo.  4,  c.  16,  s.  72. 
Gibson  v.  Overbury,  7  M.  <&  W.  555. 
(Eng.) 

258.  Where  policies  of  assurance  on  a 
life  were  depcsitedby  A.  with  B.  as  security 
for  a  debt,  and  no  notice  thereof  was  given 
to  the  insurance  offices,  and  A.  became  bank- 
rupt, it  was  held,  that  the  policies  were  in 
his  order  and  disposition  at  the  time  of  his 
bankruptcy.  Ex  parte  Price,  3  Mont.  D.  & 
B.  586 ;  13  £.  J.,  Bank.  15.     (Eng.) 

259.  Actual  notice  to  the  company  of 
the  assignment  is  necessary  to  take  the  pol- 
icy out  of  the  order  and  disposition  of  the 
assured.  Thompson  v.  Speirs,  13  Sim.  469. 
(Eng.) 

260.  Express  notice  must  be  given  to 
the  company  of  a  deposit  by  way  of  equita- 
ble mortgage,  of  a  policy  effected  with  a 
mutual  insurance  company,  in  order  to  take 
it  out  of  the  order  and  disposition  of  the  de- 
positor. In  re  Bromley,  13  Sim.  475.  (Eng.) 

261.  Where  a  policy  of  assurance  is 
mortgaged,  in  order  to  take  it  out  of  the  or- 
der and  disposition  of  the  mortgagor,  in  the 
event  of  his  becoming  bankrupt,  it  is  neces- 
sary for  the  mortgagee  to  give  notice  thereof 
to  the  company.  Thompson  v.  Tompkins,  2 
Drew.  &  Sm.  i;  S  Jur.,  N.  S.  185  ;  31  L. 
J.,  Chanc.  633 ;  10  W.  B.  310 ;  6  L.  T.,  N. 
S.  305.     (Eng.) 

262.  D.,  in  1816,  assigned  a  policy  of 
assurance  on  his  life  to  a  trustee,  to  secure 
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a  sum  of  money  owing  to  W. ;  soon  after- 
wards the  solicitor  of  W.  caused  a  memoran- 
dum to  be  entered  in  the  office  of  the  com- 
pany, directing  that  all  letters  be  sent  to  such 
solicitor ;  from  that  time  W.  paid  the  pre- 
miums through  the  solicitor,  but  the  com- 
pany was  not  informed  for  whom  the  solici- 
tor acted.  In  1826,  D.  became  bankrupt, 
and  bis  assignees  declined  to  do  any  thing 
respecting  the  policy.  W.,  during  his  life 
time,  continued  so  to  pay  the  premiums  and 
after  his  death,  his  executors  paid  them 
through  their  bankers.  '  D.  died  in  1839. 
It  was  held  that,  the  policy  was  in  the  order 
and  disposition  of  D.,  at  the  time  of  his  bank- 
ruptcy, as  no  notice  of  the  assignment  had 
been  given  to  the  company ;  that  the  con- 
duct of  the  assignees  did  not  amount  to  an 
abandonment  of  their  rights  to  and  under 
the  policy ;  that  the  executors  of  W.  had  a 
lien  on  the  policy  for  the  amount  of  the 
premiums  paid  by  W.  and  his  estate  with 
interest,  and  that  they  were  entitled  to  pay- 
ment of  the  amount  thereof  out  of  the  monies 
payable  under  the  policy.  West  v.  Reid, 
2  Sore,  249;  7  Jur.  147  ;  12  L.  J.,  Ghanc. 
245.     (Eng.) 

263.  "What  premiums  on  policies 
of  insurance  are  and  what  are  not 
in  the  order  and  disposition  of.  A.  & 
B.  formed  a  secret  partnership  to  underwrite 
policies  of  insurance,  in  their  separate  names 
on  their  joint  account,  and  A.  died  and  B. 
became  bankrupt.  It  was  held,  that  pre- 
miums due  on  policies  effected  in  A.'s  name 
during  his  life  time  were  not  in  the  order 
and  disposition  of  the  bankrupt.  Brett  v. 
Beckwith,  3  Jur.,  N.  S.  31;  26  N.  J., 
Chanc.   130.     (Eng.) 

254.  What  personal  property  is 
and  what  is  not  in  the  order  and 
disposition  of.  Where  the  wife  of  a 
bankrupt  has  obtained  possession,  as  admin- 
istratrix, of  the  estate  of  her  deceased  father, 
to  which  estate  she  and  her  infant  brothers 
were  entitled,  and  the  husband  has  continued 
the  business  of  the  father  for  their  benefit,  the 
goods  will  not  be  deemed  to  be  in  his  order 
and  disposition  within  the  statute.  Viner  v. 
Caldwell,  3  Esp.  88.     (Eng.) 

265.  Where  A.,  with  his  son  and  some 
others  formed  a  copartnership,  conveyed  by 
deed  of  gift,  all  his  paintings,  articles  of  plate 


and  other  effects  in  his  dwelling  house,  in 
trust  for  himself  during  his  life  and  after  hia 
death  to  his  son  absolutely.  At  the  time  of 
the  execution  of  the  deed,  fonnal  possession 
was  given  to  the  son  by  the  delivery  of  one 
painting  in  the  name  of  the  whole  of  the  prop- 
erty conveyed,  but  with  that  exception,  the 
property  was  left  in  the  possession  of  A.  at 
his  house,  and  the  change  of  ownership  was 
not  made  public,  further  than  by  its  having 
been  communicated  by  A.  to  some  of  his 
friends.  The  firm  afterwards  became  bank- 
rupt. It  was  held,  that  as  no  notice  of  the 
change  of  ownership  had  been  given,  the  pos- 
session of  A.  was  referable  to  his  original 
title,  and  that  he  was  in  the  reputed  owner- 
ship of  the  goods  at  the  time  of  the  bank- 
ruptcy. Ex  parte  Castle,  3  Mont.,  B.  (&  D. 
n;7Jm.  4:7;12L.J.,Bank.30.     (Eng.) 

266.  What  partnership  property- 
is  and  what  is  not  in  the  reputed 
ownership  of.  Where  a  firm  of  four  per- 
sons were  mortgagees  of  real  estate,  which 
after  the  death  of  one  of  the  members  there- 
of, remained  in  the  possession  of  the  survi- 
vors, it  is  not  in  their  reputed  ownership ; 
nor  are  goods  consigned  by  them  to  Hayti 
before  the  death  of  such  member  and  re- 
turned after  such  death  where  the  bill  of 
lading  from  Hayti  has  been  sent  to  the 
holder  of  a  bill  of  exchange  dishonored  by 
the-partnership  and  the  goods  remain  in  the 
West  India  docks  up  to  the  time  of  the 
bankruptcy  of  the  surviving  partners.  But 
securities  obtained  by  the  surviving  partners 
upon  the  compromise  of  a  debt  due  the  orig- 
inal firm  and  which  are  in  their  possession 
at  the  time  of  the  bankruptcy  are  in  their 
reputed  ownership  and  distributable  amongst 
the  creditors  of  the  surviving  partners.  Ex 
parte  Taylor,  1  Mont.  240.     (Eng.) 

267.  Where  the  deceased  partner  had 
authorized  the  sale  of  his  share  to  the  sur- 
viving partner  whom  he  had  appointed  one 
of  his  executors.  The  surviving  partner, 
believing  that  he  had  duly  become  the  pur- 
chaser, carried  on  the  business  until  his 
death,  and  it  was  subsequently  carried  on  by 
A.  his  executor.  Afterwards  the  sale  was 
set  aside,  and  the  estate  of  the  deceased 
partner  became  entitled  to  share  in  the  pro- 
fits made  subsequently  to  his  death.  A. 
afterwards    became    bankrupt,  having  the 
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whole  trade  property  in  his  possession.  It 
■was  held,  that  the  property  w*s  not  within 
the  order  and  disposition  of  A.  Stocken 
V.  Dawson,  9  Beav-  239 ;  affirmed  by  L.  C. 
17  L.  J.,  Ohanc.  282.     (Eng.) 

Ses.  What  bills,  notes  and  checks 
are  and  what  are  not  in  the  order 
and  disposition  of.  Where  the  part- 
ners of  a  firm,  one  of  whom  was  trustee  for 
the  owner  of  negotiable  notes,  were  allowed 
by  her  to  deposit  them  with  a  bank  as  se- 
oiirity  for  advances.  After  being  redeemed 
they  were  deposited,  without  the  knowledge 
of  the  owner,  with  another  bank  as  security 
for  a  loan.  Upon  the  eve  of  bankruptcy, 
the  trustee  paid  off  the  debt  out  of  the  part- 
nership funds  and  withdrew  the  notes.  The 
notes  had  been  treated  by  the  firm  as  part- 
nership property,  but  when  not  deposited 
were  in  the  possession  of  the- trustee  alone. 
It  was  held,  that  the  notes  remained  trust 
property,  and  were  not  in  the  order  and  dis- 
position of  the  bankrupts.  Sinclair  v.  Wil- 
son, 1  Jur.,  N.  S.  967 ;  24  L.  J.,  Chanc. 
537  ;  20  Beav.  324.     (Eng.) 

269.  "What  cargoes  are  and  what 
are  not  in  the  order  and  disposition 
of.  A.,  by  deed,  dated  11th  of  November, 
1857,  assigned  the  cargo,  with  which  the 
ship  Esturias  was  then  laden,  and  which 
thereafter  should  be  placed  on  board,  to  B. 
to  secure  the  balance  of  a  banking  account. 
On  the  23d  January,  1858,  notice  of  the 
deed  was  sent  to  the  captain  of  the  ship 
"  West  Coast  of  Africa,"  but  it  never 
reached  him.  At  the  date  of  the  deed  B. 
had  reason  to  expect  that  the  ship  would 
soon  sail  on  her  homeward  voyage,  and  in 
fact  she  was  then  on  the  west  coast  of  Africa 
for  the  purpose  of  getting  a  cargo  and  con- 
tinued so  to  be  up  to  February  1st,  from 
which  time  to  the  11th  of  the  month,  she 
was  receiving  part  of  the  cargo  of  another 
of  A.'s  vessels.  On  the  12th  of  February 
the  ship  began  her  homeward  voyage.  A. 
was  adjudicated  bankrupt  March  1st,  and 
the  master  of  the  Esturias  was  served  with  a 
copy  of  the  notice  thereof  on  her  arrival. 
In  an  action  by  the  assignees  to  recover  the 
proceeds  of  the  cargo,  it  was  held,  that 
the  deed  operated  as  an  equitable  assignment 
of  the  cargo,  and  that  there  was  no  distinc- 
tion between  the  part  of  the  cargo  put  on 


board  before  the  assignment  and  the  part  put 
on  board  after ;  and  that  there  was  no  default 
in  B.  in  not  giving  notice  of  the  deed ;  and 
therefore  the  goods  were  not  in  the  order 
and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner  within  12  &  13 
Vict.  c.  106,  s.  125 ;  Acraman  v.  Bates,  2 
M.  &  El.  456;  6  Jwr.,  N.  8.  294;  29  L.  J., 
Q.  B.78;  1  L.  T.,  N.  S.  322.     (Eng.) 

270.  What  goods  on  sale  and  re- 
turn are  and  what  are  not  in  the 
reputed  ownership  of.  Goods  sent 
on  sale  and  return  not  actually  delivered  at 
the  time  of  the  bankruptcy,  are  not  in  the 
reputed  ownerships  of  the  buyer.  In  re 
Ashton,  Fonb.,  N.  B.  258.    (Eng.) 

271.  What  goods  obtained  by 
fraud  are  and  what  are  not  in  the 
order  and  disposition  of.  Where  a 
trader  by  fraud  induced  another  to  sell  him 
goods  and  after  they  were  delivered  became 
bankrupt,  an  action  in  trover  was  brought 
against  his  assignees  by  the  seller,  it  was 
held,  that  the  seller  was  entitled  to  the 
goods  as  they  were  not  in  the  order  and  dis- 
position of  the  bankrupt.  Load  v.  Greene, 
16  M.  (&  W.  216;  10  Jur.  163;  15  L.  J., 
Exch.  113;  Stevenson  v.  Newnham,  13  U.  B. 
285 ;  22  L.  J.,  C.  P.  110.    (Eng.) 

272.  When  liable  for  rent.  A  ten- 
ant who  has  become  bankrupt  is  not  liable 
to  his  landlord  for  a  proportionate  part  of 
the  rent,  where  he  delivers  to  his  landlord 
possession  of  the  premises  during  a  current 
half  year.  Slack  v.  Sharp,  S  N.  ct  P.  390 ; 
8  A.  d  E.  S6(y ;  IW.  W.  S  H.  4:96  ;  2  Jur. 
839.     (Eng.) 

273.  What  mortgages  on  ships 
are  and  -what  are  not  in  the  order 

and  disposition  of.  Where  the  mort- 
gaged deeds  of  three  fishing  boats  were  de- 
posited with  bankers,  as  security,  for  a  debt, 
by  the  registered  mortgages,  wiio  after- 
wards became  bankrupt,  it  was  held,  that, 
the  statutory  form  of  assignments  being  by 
indorsement,  the  mortgages  could  not  be 
dealt  with  by  the  bankrupts,  and,  therefore, 
were  not  in  their  order  and  disposition. 
Lacon  v.  Lifien,  4  Giff.  75 ;  9  Jw.,  N.  S. 
13 ;  affirmed  on  appeal,  9  Jur.,  N.  S. 
477;  32  L.  J.,  Chanc.  315;  11  W.  B.  474; 
7  L.  T.,  N.  S.  774.    (Eng.) 
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274.  "WTien  reputed  owner  of 
bonds.  Where  a  trust  settlement  gives 
power  to  the  trustees  to  invest  only  in  gov- 
ernment or  real  securities  and  they  lend  a 
portion  of  the  trust  monies  to  a  banking 
firm,  in  which  one  of  the  trustees  was  a 
partner,  upon  a  mortgage  of  certain  bonds, 
in  which  some  of  the  partners  were  obli- 
gees. Afterwards  another  partner  in  the 
bank  was  appointed  a  new  trustee.  The 
bankers  became  bankrupt.  No  notice  of 
the  mortgage  was  given  to  any  of  the  obli- 
gors, but  the  bonds  remained  in  the  custody 
of  the  bankers.  The  sole  surviving  obligee 
in  one  of  the  bonds  was  one  of  the  partners 
and  one  of  the  trustees.  Held,  that  he  was 
the  real  and  not  merely  the  reputed  owner 
of  the  bond  debt,  but  that  he  held  it  in  trust, 
and  that  it  was  not  in  the  reputed  owner- 
ship of  either  the  firm  or  himself;  and  that 
where  certain  of  the  bonds  had  been  paid  off 
and  replaced  by  diiferent  securities,  without 
the  knowledge  of  the  cestui  que  trust,  and 
which  last  mentioned  securities  were  set 
apart  and  marked  by  the  bankers  with  the 
names  of  the  trustees  of  the  settlement,  such 
securities  were  not  in  the  reputed  owner- 
ship of  the  bankers.  Ex  parte  Graves,  8 
Be  (?.,  Mac.  &  &.  291;  2  Jur.,  N.  S.  651; 
25  L.  J.,  Bank.  53.    (Eng.) 

275.  "When  reputed  owner  of 
choses  in  action.  When  a  bond  is  de- 
posited as  security  by  an  obligee,  who  is 
trusted  for  others  and  has  also  an  interest 
in  the  bond  himself,  notice  must  be  given  to 
the  obligor,  before  the  bankruptcy  of  the 
obligee  to  prevent  his  reduced  ownership 
thereof.  Ex  parte  Tm-k,  3  Mont.  &  Ayr.  1. 
(Eng.) 

276.  "When  reputed  owner  of 
mortgages.  Where  sub-mortgagees  of 
shipments  at  Oeylon  and  Hong  Kong  sent 
there,  directed  to  the  parties  in  possession, 
by  the  next  direct  mail,  notices  of  their  se- 
curity, there  being  another  and  earlier  mail 
by  a  different  route,  by  which  notices  might 
possibly  have  sooner  reached  their  destina- 
tion. But  the  sub-mortgagor  became  bank- 
rupt before  notice  could  have  reached  them 
by  either  mode  of  transmission.  It  was 
held,  that  the  notice  was  suflBcient  to  take 
the  goods  out  of  their  reputed  ownership. 
i^iCiJarteKelsall,  2>e  Qex.  352.     (Eng.) 


277.  "When  reputed  owner  of 
goods  and  when  not-  Where  goods 
are  delivered  to  a  bankrupt  to  sell  in  the 
name  of  another,  his  selling  them  in  his  own 
name  does  not  place  them  in  his  reputed 
ownership.  Ex  pajrte  Carlow,  2  Mont.  & 
Ayr.  39 ;  4  JDeac.  <&  Chit.  120.  (Eng.) 

278.  "When  title  to  lease  divested. 
The  interest  of  a  bankrupt  in  leaseholds  is 
not  finally  divested  until  the  creditors'  as- 
signees are  chosen.  Turner  v.  NichoUs,  16 
Sim.  565 ;  13  Jur.  193 ;  18  L.  J.,  Cham. 
278.     (Eng.) 

279.  "When  warrants  of  attorney 
in  the  order  and  disposition  of.  C, 
to  secure  the  payment  of  a  debt,  gave  a 
warrant  of  attorney  to  A.  The  sohcitor  of 
C,  as  agent  of  A.,  deposited  the  warrant 
with  B.  as  security  for  a  debt  due  him  by 
A.  No  express  notice  of  this  deposit  was 
given  to  C,  and  A.  afterwards  became  bank- 
rupt. It  was  held,  that  the  warrant  of  at- 
torney was  in  the  order  and  disposition  of 
A.  at  the  time  of  his  bankruptcy,  as  0.  had 
not  received  notice  sufBcient  of  the  deposit. 
Ex  parte'Piice,  3  Mont.  D.  <6  D.  586;  13 
L.  J.,  Bank.  15.     (Eng.) 

280.  Who  may  be.  Statute  12  &  13 
Vict.  c.  106,  s.  65,  extends  to  aliens,  deni- 
zens, and  women,  both  to  make  them  sub- 
ject thereto,  and  to  entitle  them  to  all  the 
benefits  given  thereby.    S.  577.    (Eng.) 

28 1 .  Qu>ere,  whether  a  commission  can- 
not issue  against  a  person  attainted,  as  he 
may  be  sued  in  a  civil  action  even  when  at- 
tainted of  treason.  Ramsey  v.  McDonald, 
2  W.  Bl.  30  ;  s.  c.  nom.  Ramsdeni).  Mac- 
donald,  1  Wils.  217.     (Eng.) 

282.  Section  11  U.  S.  bankrupt  law  of 
1867,  provides  that  any  person  &c.,  residing 
within  the  jurisdiction  of  the  United  States, 
owing  provable  debts  to  amount  of  three 
hundred  dollars  may  petition  for  abjudica- 
tion of  bankruptcy. 

283.  "Wife  may  be  examined. 
For  good  cause  shown,  the  wife  of  any  bank- 
rupt may  be  required  to  attend  before  the 
court  to  the  end  that  she  may  be  examined 
as  a  witness ;  and  if  such  wife  do  not  attend 
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at  the  time  and  place  specified  in  the  order, 
the  bankrupt  shall  not  be  entitled  to  a  dis- 
charge unless  he  shall  prove  to  the  satisfac- 
tion of  the  court  that  he  was  unable  to  pro- 
cure the  attendance  of  his  wife.  Sec.  26 
U.  S.  hanJorupt  act,  1867. 

284.  "Witness  fees.  A  bankrupt  sum- 
moned or  ordered  at  the  instance  of  a  credi- 
tor to  appear  and  be  examined  touching  his 
bankruptcy  is  not  entitled  to  witness  fees. 
In  re  McNair,  {N.  C.)  2  N.  B.  B.  77. 


BANKRUPT  ACT. 

1.  Of  1841,  constitutionality  of. 
The  voluntary  provisions  of  the  bankrupt  act 
of  the  U.  S.  passed  in  1841,  are  not  uncon- 
stitutional. A  discharge  of  a  bankrupt,  in 
conformity  to  such  provisions,  is  valid  as 
respects  preexisting  debts,  as  well  as  debts 
contracted  by  the  bankrupt  subsequent  to 
the  passage  of  that  act.  Morse  ii.  Hovey,  1 
Barh.  C.  B.  404. 

2.  The  bankrupt  act  of  the  United  States 
of  1841,  was  constitutional  and  equally  af- 
fected debts  contracted  before  its  passage,  as 
well  as  those  of  a  subsequent  date,  and  as 
well  in  case  of  voluntary,  as  involuntary  bank- 
ruptcy.   Loud  V.  Pierce,  25  M.  B.  233. 

3.  Of  1867.  Sees.  21,  31  and  35,  com- 
mented on,  in  re  Sheppard,  (JV.  D.  N.  Y.) 
IN.B.B.  115. 

4.  Sees.  23  and  39  commented  on,  in  re 
Davidson,  (_S.  D.  N.  Y.)  3  N.  B.  B.  106 ; 
citing  in  re  Montgomery,  3  JV.  B.  B.  97. 

5.  Sec.  39  commented  on,  in  re  Patterson, 
IN.B.B.  58. 

6.  Sec.  36  commented  on,  in  re  Black  & 
Seoor,  I  N.  B.  B.  81. 

7.  Sees.  29,  35  and  39  commented  on,  in 
re  Locke,  (Mass.')  2  N:  B.  B.  123. 

8.  Sec.  35  commented  on,  in  Tuttle  v. 
Truax,  1 N.  B.  B.  169. 

9.  Sees.  39  and  41,  commented  on,  in 
Brock  V.  Hoppock,  2  N.  B.  B.  2. 

10.  Sees.  39  and  35,  commented  on,  in 
Langley  v.  Perry,  1  N.  B.  B.  155. 


1 1 .  Sees.  23  and  39  construed,  im,  re 
Davidson,  (S.  D.  N.  Y.)  3N.B.B.  106 ; 
citing  in  re  Montgomery,  3  N.  B.  B.  97. 

12.  Sec.  29  construed,  in  reference  to  dis- 
charge in  re  Locke,  (Mass.)  2  N.  B.  B. 
123 ;  in  re  i'oster,  (S.  D.  N.  Y.)  2  N.  B. 
iJ.  81. 

13.  Sec  36  construed,  in  re  Downing,  3 
JV.  B.  B.  182. 

14.  Sec.  41  construed,  in  Brock  v.  Hop- 
pock, (S.  D.  N.  r.)  2  N.  B.  B.  2. 

15.  Sections  23  and  39,  commented  on 
and  construed  to  stand  together,  and  should 
be  applied  to  cases  arising  under  section  35 
of  said  act.  In  re  Richter's  estate,  (Iowa,) 
4  N.  B.  B.  67. 

16.  Section  39.  The  provisions  of  sec- 
tion 39  of  the  U.  S.  bankrupt  act  of  1867, 
relate  exclusively  to  proceedings  in  involun- 
taiy  bankruptcy.  In  re  Evans,  (Texas,)  3 
N.  B.  B.  62. 

17.  The  design  of  the  bankrupt  act  was 
to  secure  a,  prompt  and  eflFectual  admistra- 
tion  of  the  estate  of  all  bankrupts  worked 
out  by  the  courts  of  the  United  States,  with- 
out the  assistance  of  state  tribunals.  Ex 
parte  Christy,  (U.  S.  8.  C.)  3  How.  292. 

18.  Object  of.  The  object  of  the  bank- 
rupt act  is  to  compel  an  equal  distribution 
of  the  debtor's  assets  among  all  his  creditors. 
Morgan  et  al.  v.  Mastick,  2  N.  B.  B.  163. 

19.  Any  person  residing  in  the  United 
States  and  owing  debts  to  amount  of  $300, 
who,  after  the  passage  of  this  act,  shall  de  ■ 
part  from  the  state  district  or  territory  of 
which  he  is  an  inhabitant,  with  intent  to  de- 
fraud his  creditors ;  or,  being  absent,  shall, 
with  such  intent,  remain  absent ;  or,  shall 
conceal  himself  to  avoid  the  service  of  legal 
process  in  any  action  for  the  recovery  of  a 
debt  or  demand  provable  under  this  act ;  or, 
shall  conceal  or  remove  any  of  his  property 
to  avoid  its  being  attached,  taken  or  seques- 
tered on  legal  process ;  or,  shall  make  any 
assignment,  gift,  sale,  conveyance  or  trans- 
fer of  his  estate,  property,  rights  or  credits, 
either  within  the  United  States  or  elsewhere, 
with  intent  to  delay,  defraud  or  hinder  his 
creditors ;  or  who  has  been  arrested  and  held 
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in  custody  under  or  by  virtue  of  mesne  pro- 
cess or  execution,  issued  out  of  any  court 
of  any  state,  district  or  territory,  within 
which  such  debtor  resides  or  has  property, 
founded  upon  a  demand  in  its  nature  prova- 
ble against  a  bankrupt's  estate  under  this 
act,  and  for  a  sum  exceeding  one  hundred 
dollars,  and  such  process  is  remaining  in 
force  and  not  discharged  by  pa3'ment,  or 
in  any  other  manner  provided  by  the  law 
of  such  state,  district  or  territory,  appli- 
cable thereto  for  a  period  of  seven  days ; 
or  has  been  actually  imprisoned  for  more 
than  seven  days  in  a  civil  action,  found- 
ed on  contract,  for  the  sum  of  one  hun- 
dred dollars  or  upwards ;  or  who  being  a 
bankrupt  or  insolvent,  or  in  contemplation 
of  bankruptcy  or  insolvency,  shall  make 
any  payment,  gift,  grant,  sale,  conveyance,  or 
transfer  of  money  or  other  property,  estate, 
rights  or  credits,  or  give  any  warrant  to  con- 
fess judgment,  or  procure  or  suffer  his  prop- 
erty to  be  taken  on  legal  process,  with  in- 
tent to  give  a  preference  to  one  or  more  of 
his  creditors,  or  to  any  person  or  persons 
who  are  or  may  be  liable  for  him  as  indor- 
sers,  bail,  sureties,  or  otherwise,  or  with  the 
intent,  by  such  disposition  of  his  property, 
to  defeat  or  delay  the  operation  of  this  act ; 
or  who  being  a  banker,  broker,  merchant, 
trader,  manufacturer  or  miner,  has  fraudu- 
lently stopped  payment,  or  who  has  stopped 
or  suspended  and  not  resumed  payment  of 
his  commercial  paper  within  a  period  of  four- 
teen days,  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy,  and  subject  to 
the  conditions  hereinafter  prescribed,  shall 
be  adjudged  a  bankrupt,  on  the  petition  of 
one  or  more  of  his  creditors,  the  aggregate 
of  whose  debts  provable  under  this  act 
amount  to  at  least  two  hundred  and  fifty 
dollars,  provided  such  petition  is  brought 
within  six  months  after  the  act  of  bank- 
ruptcy shall  have  been  committed.  And  if 
such  person  shall  be  adjudged  a  bankrupt, 
the  assignee  may  recover  back  the  money  or 
other  property  so  paid,  conveyed,  sold,  as- 
signed or  transferred  contrary  to  this  act 
Provided,  The  person  receiving  such  pay- 
ment or  conveyance  had  reasonable  cause  to 
believe  that  a  fraud  on  this  act  was  intended 
and  that  the  debtor  was  insolvent.  And 
such  creditor  shall  not  be  allowed  to  prove 
his  debt  in  bankruptcy.  Section-  39  U.  S. 
bankrupt  act,  1867. 


20.  Must  be  uniform.  The  bank- 
rupt law  must  be  uniform  to  comply  with 
the  requirements  of  the  constitution,  there- 
fore where  two  constructions  are  possible, 
the  one  that  avoids  constitutional  objec- 
tions must  be  preferred.  In  re  Alabama  and 
Chattanooga  R.  R.  Co.  5  N.  B.  B.  187. 

21.  Of  1800.  The  proceedings  of  the 
commissioners  of  bankruptcy  are  founded 
within  the  51st  section  of  the  act  of  April 
4,  1800,  when  the  commissioners  have  pro- 
ceeded on  the  commissions,  examined  the 
bankrupt  and  other  witnesses,  admitted  the 
creditors  to  prove  their  debts,  and  assigned 
the  bankrupt's  estate.  Rugan  v.  West,  1 
Sinney's  Pa.  B.  263. 

22.  Of  a  state.  Bankrupt  acts  of  one 
of  the  United  States  are  not  binding  on  such 
creditors  of  the  bankrupt  as  live  out  of  that 
state,  unless  contract  was  made  there.  Proc- 
tor V.  Mooi-e,  1  Mass.  B.  198. 


BANKRUPTCY. 

1 .  Act  of.  A  man  cannot  commit  an 
act  of  bankruptcy  by  the  conduct  of  his 
agent,  without  his  knowledge.  Colton  v. 
James,  M.  &  Jif.  273;  S  C.  <&  P.  605. 
(Eng.) 

2.  The  act  of  bankruptcy  may  be  com- 
mitted after  the  trading  has  ceased.  Doe  d. 
Barnan  v.  Lawrence,  2  C.  <^  P.  134 ;  S.  P. 
Ex  parte  Bansford,  15  Ves.  449.    (Eng.) 

3.  A.,  not  a  trader,  was  indebted  to  B.  to 
the  amount  of  lOOZ.,  and  afterwards  became 
a  trader.  After  A.  had  ceased  to  be  a  tra- 
der (the  debt  to  B.  still  existing)  he  com- 
mitted an  act  of  bankruptcy.  Held,  that  a 
commission  might  be  supported  upon  B.'s 
debt.  Baillie  v.  Grant,  2  M.  (&  Scott,  193 ; 
9  Bing.  121  -,10.  (6  B.  238.    (Eng.) 

4.  Courts,  concurrent  jurisdic- 
tion of.  The  district  court  in  bankruptcy 
has  concurrent  jurisdiction  to  determine 
questions  of  lien  upon  the  bankrupts'  prop- 
erty. In  re  High  &  Hubbard,  3  N.  B.  B.  46. 

5.  Court,  distinct  from  district 
court.  The  district  court  setting  as  a  court 
of  bankruptcy  is  a  separate  and  distinct  court 
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with  power  and  jurisdiction  separate  and 
distinct  from  those  of  the  district  court.  In 
re  Norris,  4  N.  B.  B.  10;  s.  c.  3  4.  L.  T. 
216. 

6.  Court,  territorial  jurisdiction 
of.  Territorial  jurisdiction  of  the  district 
courts  in  bankruptcy  iu  reference  to  proceed- 
ings for  contempt.  In  re  Hersch,  2  N.  B. 
JR.  I. 

7.  Concerted  act  of.  The  5  &  6  Vict. 
e.  122,  s.  8,  providing  that  no  fiat  shall  be 
invalid  by  reason  of  the  act  of  bankruptcy 
being  concerted,  did  not  enable  a  creditor  to 
sue  out  a  fiat  founded  on  a  trust  deed  exe- 
cuted with  his  concurrence ;  and  such  flat 
might  be  annulled  at  the  instance  of  another 
creditor.  Ex  parte  Hayne,  1  De  G.  534;  11 
Jvr.  568.     (Bng.) 

8.  Dissolving  attachments.  This 
case  does  not  apply  to  cases  where  the  at- 
tachment creates  a  lien  which  is  not  defeated 
by  the  law,  but  only  ceases  where  the  bank- 
ruptcy proceedings  operate  to  dissolve  such 
attachments.    Peck  v.  Jenness,  7  How..  612. 

9.  Effect  on  contracts  of.  The  bank- 
ruptcy of  a  person  who  has  agreed  to  pur- 
chase, does  not  discharge  the  contract. 
Brooke  v.  Hewitt,  3  Ves.,  Jur.  255.   (Eng.) 

10.  Evidence  in  proceedings  in. 
In  an  action,  not  by  a  person  claiming  under 
assignees  of  a  bankrupt,  against  a  third  per- 
son, the  proceedings  must  be  taken  as  con- 
clusive, if  either  admitted  or  proved  ;  and 
the  validity  of  an  order  of  sale  under  which 
a  plaintiff  claims  property  of  the  bankrupt, 
or  of  a  debt,  before  and  as  proof  of  which  he 
has  obtained  it,  cannot  be  disputed.  Mackey 
V.  Pattendon,  2  J.  d;  J.  61.     (Eng.) 

11.  Of  husband  affects  title  to 
wife's  property  purchased  after 
coverture.  Where  a  man's  wife  pur- 
chases real  estate  which  had  been  previously 
held  on  contract  by  the  husband,  but  the 
deed  is  made  out  to  the  wife  although  it  was 
not  recorded  for  a  number  of  years,  and  it 
appears  that  the  man  himself  was  indebted 
at  the  time  of  the  conveyance,  the  deed  to 
the  wife  will  be  set  aside  notwithstanding 
the  wife  has  earned  much  of  the  money 
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paid  for  the  land  by  her  own  exertions. 
Such  property  will  be  declared  assets  of  the 
bankrupt,  and  ,the  wife  will  be  directed  to 
convey  the  property  to  the  assignee. 
Keating,  assignee,  v.  Keefer,  (Mieh.^  5  N. 
B.  B.  133. 

12.  Of  copartnerships  in  whole 
or  part  composed  of  the  same  per- 
sons. Where  a  firm  is  composed  of  three 
members  and  is  adjudicated  bankrupt,  that 
works  and  acts  as  an  adj  udication  of  another 
firm  which  consists  of  two  members  only, 
both  of  whom  are,  however,  members  of 
the  other  firm.  In  re  Lelaud  Brothers,  (N. 
B.  N.  r.)  5  N.  B.  B.  222. 

13.  Pleading  of.  To  an  action  on 
promises,  a  plea  of  bankruptcy  is  bad  on 
general  demurrer,  if  it  do  not  allege  that 
the  debt  sued  for  was  not  of  the  classes  ex- 
cepted in  the  first  section  of  the  bankrupt 
law,  such  as  fiduciary  debts,  etc.  Frost  v 
Tibbetts,  30  Me.  188. 

14.  Plea  of.  A  plea  of  bankruptcy  to 
debt  on  bond  held  good,  although  only  hy- 
pothetically  admitted  the  execution  of  the 
bond.  McCormick  v.  Pickering,  4  Corn- 
stock,  276. 

15.  Recording  mortgage  neces- 
sary four  months  previous  to.  A 
chattel  mortgage  not  valid  as  against  credit- 
ors under  the  state  law,  and  under  which 
the  mortgagee  has  taken  possession,  having 
at  the  time  reasonable  cause  to  believe  his 
debtor  insolvent  is  invalid  as  against  the  as- 
signee in  bankruptcy.  Though  the  mort- 
gage be  good  as  between  the  parties  and  giv- 
en to  secure  a  bona  fide  loan,  the  mortgagee 
not  having  it  acknowledged  and  recorded  as 
required  by  the  state  statute,  but  retaining 
it  until  the  insolvency  of  the  debtor  loses  his 
lien.  He  cannot  by  then  taking  possession 
be  remitted  to  his  rights  as  of  the  date  of 
the  mortgage.  Though  possession  was  taken 
before  commencement  of  proceedings  in 
bankruptcy,  and  was  in  accordance  with  the 
provisions  of  the  mortgage,  yet  being  within 
the  time  limited  by  the  bankrupt  act,  it  ope- 
rated as  a  preference  void  as  against  credit- 
ors, and  is  equally  void  as  against  the  as- 
signee. Harvey,  assignee,  v.  Crane,  5  N. 
B.  B.;  s.  c.  3  C.  L.  N.  341. 
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1 6.  Second.  And  he  it  further  en- 
acted, that  no  person  who  shall  have  been 
discharged  under  this  act,  and  shall  after- 
wards become  bankrupt  on  his  own  appli- 
cation, shall  be  again  entitled  to  a  discharge, 
whose  estate  is  insuiBcient  to  pay  seventy 
per  centum  of  the  debts  proved  against  it, 
unless  the  assent  in  writing  of  three- 
fourths  in  value  of  his  creditors  who  have 
proved  their  claims,  is  filed  at  or  before  the 
time  of  application  for  discharge.  Sec.  30 
U.  8.  bankrupt  act,  1867. 

17.  "WTien  no  defense  to  costs.  A 
person  commenced  an  action,  and  during  its 
pendancy  became  a  bankrupt,  under  the  U. 
S.  bankrupt  act  of  1841,  and  afterwards 
failed  to  support  his  action,  and  judgment 
was  rendered  against  him  for  costs  of  suit, 
his  bankruptcy  not  being  then  interposed  by 
him  as  an  objection,  in  an  action  of  debt 
upon  that  judgment.  His  bankruptcy  fur- 
nishes him  with  no  defence.  Wilkens  v. 
"Warren,  27  Me.  438. 

18.  Who  estopped  from  question- 
ing. A  bankrupt,  who  assists  in  the  sale 
of  his  own  goods,  under  the  commission,  for 
the  purpose  of  protecting  his  property,  and 
seeing  that  it  is  sold  to  the  best  advantage,  is 
not  thereby  estopped  from  disputing  the  va- 
lidity of  the  commission.  Hearn  v.  Rogers, 
AM.i&Il.  486  i^B.SC.  577.    (Eng.) 

19.  Where  a  person,  against  whom  a 
commission  issues,  acquiesces  in  it  so  far  as  to 
take  part  in  the  sale  of  his  own  goods  under 
the  commission,  he  will  not  afterwards  be 
allowed  to  question  it.  Clarke  v.  Clarke, 
GUsp.  61.     (Eng.) 

20.  In  an  action  for  goods  against  the 
person,  who  sold  them,  an  advertisement  of 
the  defendant  describing  them  as  the  goods 
of  the  bankrupt  precludes  him  from  disput- 
ing the  bankruptcy.  Maltby  v.  Christie,  1 
Hsp.  352.    (Eng.) 


BANKRUPT  LAW. 

1.  Constitutionality  of.  The  volun- 
tary branch  of  the  act  of  congress  relating  to 
bankruptcy,  passed  August  19th,  1841,  is 
authorized  by  the  constitution,  and  there- 
fore valid.    The  voluntary  branch  of  the  act 


applies  as  well  to  debts  created  before  as  after 
its  passage.  Kunzler,  survivor,  &c.  v.  Kohans, 
and  Visser,  317 ;  Tuckett  v.  Audross,  5  Hill, 
327. 

2.  The  power  of  congress  over  bankrupt- 
cies includes  the  incidental  authority  to  mod- 
ify the  obligation  of  contracts  so  far  as  such 
modification  may  result  from  a  legitimate 
exercise  of  the  power  delegated,  but  no  far- 
ther. Kunzler,  survivor,  &c.  v.  Kohans  and 
Visser,  5  Hill,  317. 

3.  Of  1841,  constitutionality  of. 
The  voluntary  provisions  of  the  bankrupt  act 
of  the  United  States  passed  in  1841,  are  not 
unconstitutional.  Dresser  v.  Brooks,  3  Barb. 
429. 

4.  Of  France.  It  seems  that  proceed- 
ings under  the  French  bankrupt  system  never 
effect  the  absolute  discharge  of  the  debtor, 
but  that  its  extent  depends  upon  the  inter- 
pretations of  the  composition  between  him 
and  the  creditors.  Per  Davis,  J.  In  re 
Bonnaffe,  23  N.  T.  B.  169. 

5.  Constitutional.  The  voluntary 
branch  of  the  late  bankrupt  act  is  author- 
ized by  the  constitution  and  therefore  vahd. 
McCormick  v.  Pickering,  4  Corns.  276. 

6.  Of  Pennsylvania.  The  act  of 
March  13th,  1812,  was  constitutional.  The 
state  bankrupt  law  is  not  a  law  impairing 
the  obligation  of  contracts,  within  the  mean- 
ing of  the  constitutions  of  the  United  States 
and  Pennsylvania.  Farmers'  and  Mechanics' 
Bank  v.  Smith,  3  5.  c&  ij.  Pa.  B.  63. 

7.  Of  England.  Between  British  subjects 
the  proceedings  under  a  British  commission 
of  bankrupts,  must  be  valid  and  obligatory 
even  in  the  United  States.  Harris  v.  Man- 
deville,    2  Dallas  Pa.  Bep.  256. 

8.  Of  foreign  country.  The  bank- 
rupt law  of  a  foreign  country,  cannot  operate 
a  legal  transfer  of  property  in  this  country. 
Harrison  v.  Sterry,  et  al.  5  Craneh,  ( U.  S. 
S.  Ct.')  289. 

9.  Limitations  of  actions.  The  8th 
section  of  the  bankrupt  law,  limiting  actions 
to  two  years  after  the  bankruptcy,  relates 
only  to  suits  brought  against  persons  who 
have  claims  to  property  or  rights  ofprope;:ty 
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surrendered  by  the  bankrupt,  and  moreover 
no  right  of  action  accrued  until  the  fund  ex- 
isted. Clajfk  V.  Clark,  (0".  S.  S.  Cf)  17 
How.  315, 

10.  Repeal  of.  The  repeal  of  the 
bankrupt  law  was  a  bar  to  any  prosecution 
for  perjury  previously  committed  under  it. 
The  United  States  v.  Passmore,  (_Pa.')  4 
Hallos  Bep.  372. 


BILLS,  CHECKS  AND  NOTES. 

1.  Acquired  after  bankruptcy. 
A  bill  or  note  having  been  indorsed  after  the 
bankruptcy  of  the  acceptor,  the  indorsee  can 
only  prove  such  debt  as  the  indorser  could 
have  proved  at  the  time  of  the  bankruptcy. 
Ex  parte  Deey,  2  Cox,  423.    (Eng.) 

2.  Notes  bought  up  after  the  bankruptcy 
of  the  maker  cannot  be  proved  unless  it  is 
shown  that  the  persons  from  whom  they 
were  purchased  were  individually  entitled 
to  a  proof  in  respect  of  the  notes.  Ex  parte 
Rogers,  Buck,  490.     (Eng.) 

3.  A.  sends  B.,  as  his  agent  to  America 
to  purchase  cotton,  and  authorizes  him  to 
draw  bills  on  A.,  and  to  sell  and  discount 
the  same,  and  with  the  proceeds  to  pay  for 
the  cotton.  B.  accordingly  draws  a  bill  on 
A.  for  3,000Z.  in  favor  of  R.,  who  discounts 
for  B.,  and  afterwards  negotiates  it  to  third 
persons.  B.  applies  the  proceeds  of  the  bill 
in  payment  of  the  cotton,  which  is  shipped 
off  to  A.,  at  Liverpool,  but  before  the  arri- 
val of  the  cotton,  or  the  presentation  of  the 
bill  for  acceptance,  A.  becomes  bankrupt, 
and  the  cotton  is  sold  by  the  assignees,  and 
the  proceeds  applied  for  the  benefit  of  the 
estate.  Held,  that  these  circumstances  did 
not  amount  to  a  virtual  acceptance  of  the 
bills  by  A.,  and  that  a  subsequent  indorsee 
for  value  could  not  prove  the  amount  of  it 
against  A.'s  estate.  Ex' parte  Boltno,  2 
Beac.  537 ;  3  Mont.  &  Ayr.  367.     (Eng.) 

4.  If  a  party  takes  bills  for  the  price  of 
goods,  and  it  is  agreed  that  the  bills  are  to 
be  paid  out  of  the  proceeds,  and  the  ac- 
ceptor becomes  bankrupt,  the  indorsers  of 
the  bills,  without  notice  of  the  agreement, 
are  entitled  to  the  benefit  of  it.  Ex  parte 
Prescott.  1  Mont,  dt  Ayr.  316.  -  (Eng.) 


5.  Amount.  Where  proof  upon  a  bill 
of  exchange,  accepted  by  a  bankrupt,  is 
made,  deductions  must  be  made  for  all  pre- 
vious paj'ments  on  account  by  other  parties 
to  the  bill,  and  the  proof  can  only  stand  for 
the  amount  actually  due  at  the  time  of  the 
bankruptcy.  In  re  Dunne,  7  Jur.,  Chanc. 
Rep.  2S5.    (Eng.) 

6.  The  holder  of  a  bill  of  exchange,  who 
has  received  from  the  drawer  sums  of  money 
in  part  payment  of  it,  is  not  entitled  to 
prove  against  the  estate  of  the  bankrupt 
acceptor  for  the  full  amount  of  the  bill,  but 
only  for  what  remains  due  upon  it  after  de- 
ducting all  sums  paid  in  respect  of  it  by  the 
drawer  before  the  proof  is  tendered,  whether 
such  payments  were  made  before  or  after  the 
bankruptcy.  Ex  parte  Taylor,  \  Be  G.  & 
J.  302 ;  3  Jm.,  N.  S.  753;  26  L.  J.,  Bank. 
58.     (Eng.) 

7.  A.  owed  B.  227i.,  and  to  secure  the 
amount  deposited  with  him  bills  to  the 
amount  of  1,1582.  drawn  by  A.  and  accepted 
by  C.  A.  and  C.  both  became  bankrupt. 
Held,  that  B.  might  prove  the  full  amount 
of  the  bills  under  the  flat  against  C,  but  not 
to  receive  dividends  beyond  227Z.  Ex  parte 
Phillips,  1  Mont.,  B.  &  B.  232.     (Eng.) 

8.  Other  cases.  The  holder  of  notes 
payable  in  cash  or  Bank  of  England  notes, 
who  did  not  receive  them  immediately  from 
the  maker,  are  not  entitled  to  prove  the 
amount  as  moiley  had  and  received  against  the 
estate  of  the  maker.  Ex  parte  Davison, 
Buck,  31 ;  8.  P.,  ex  parte  Imeson,  2  Base, 
225.     (Eng.) 

9.  Where  a,  note,  payable  with  interest 
twelve  months  after  notice,  was  expressed 
to  be  for  value  received,  and  the  maker 
became  bankrupt  before  any  notice  was 
given.  Held,  that  the  payee  might  prove  it 
under  the  commission.  Clayton  ».  Gosling, 
hB.&C.  360  \%B.&B,.  110.     (Eng.) 

10.  One  of  two  partners  accepted  bills 
for  previous  partnership  liability,  after  his 
copartner  had  committed  an  act  of  bank- 
ruptcy. Held,  that  these  bills  were  in  the 
hands  of  a  hona  fide  holder,  provable  against 
the  joint  estate  under  a  subsequent  commis- 
sion issued  against  both  partners.  Ex  parte 
Robinson,  3  Beac.  &  Chit.  376.     (Eng.) 
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1 1.  A.  discounts  for  K.  &  Co.,  who  af- 
terwards become  bankrupt,  three  bills  drawn 
by  them  on  D.  &  S. ;  one  of  the  bills  be- 
comes due  before  the  bankruptcy,  and  the 
other  two  afterwards  j  none  of  them  are 
paid  by  the  acceptors,  and  A.  gives  notice  to 
K.  &.  Co.  of  their  dishonor.  And,  that  A. 
could  not  prove  the  first  bill  but  might  prove 
the  two  others.  Ex  parte  Solarte,  2  Deac. 
&  Chit.  261 ;  1  Mont.  S  Ayr.  270.    (Eng.) 

12.  C,  a  factor,  accepted  bills  drawn  by 
A.  and  B.,  his  principals,  under  an  agreement 
that  the  proceeds  of  goods  sent  to  him  as 
factor  should  be  security  for  payment  of  the 
bills;  such  bills  were  paid  by  A.  and  B.  to 
their  bankers,  who  knew  of  the  agreement ; 
A.  and  B.,  and  C.  became  bankrupt,  and  the 
bills  were  dishonored.  Held,  that  the  bank- 
ers might  have  the  proceeds  of  the  goods 
applied  in  payment  of  the  bills,  and  prove 
for  the  balance  remaining  due  against  both 
estates.  Having  proved  the  full  debt  makes 
no  difference ;  it  must  be  expunged  pro  tan- 
to.  Ex  parte  Habhouse,  3  Mont.  &  Ayr. 
269.    (Eng.) 

13.  Where  part  of  the  account  between 
two  mercantile  houses,  which  became  bank- 
rupt, consists  of  bills  that  may  be  proved 
against  both  estates,  there  can  be  no  proof 
in  respect  of  bills  as  between  the  two  houses, 
unless  there  is  a  surplus  after  satisfying  the 
holders  of  the  bills.  Ex  parte  Eawson, 
Jacoh,  274.     (Eng.) 

14.  Where  an  indorser  of  a  bill  becomes 
bankrupt  before  it  falls  due,  notice  of  its 
dishonor,  if  occurring  before  the  choice  of 
assignees,  must  be  given  to  the  bankrupt; 
if  after  such  choice,  to  the  assignees,  to  en- 
able the  holder  to  prove.  Ex  parte  Chappie, 
3  Mont.  &  Ayr.  490 ;  3  Dmc.  218.     (Eng.) 

15.  It  is  not  objection  to  the  proof  on  a 
bill  of  exchange  against  the  drawer,  that  the 
holder  obtained  it  from  the  acceptor,  if  there 
is  no  suspicion  of  fraud.  Ex  parte  Gill,  3 
Beac.  288 ;  3  Mont.  &  Ayr.  590.     (Eng.) 

16.  Assignees  compelled  to  re- 
fund amount  of.  B.  deposited  India 
bills  with  her  bankers,  specially  indorsed  by 
her,  to  receive  the  amount  when  due  ;  the 
balance  of  her  banking  account   (exclusive 


of  the  amount  of  the  bills)  being  then  in 
her  favor,  and  continuing  so  up  to  the  bank- 
ruptcy of  the  bankers.  The  bankers  charged 
discount  on  the  bills  in  their  account  with 
B.,  who  might  have  drawn  on  them  for  the 
amount ;  it  being  the  custom  of  bankers  to 
consider  ordinary  bills  so  deposited,  as  cash. 
The  bankers  paid  the  bills  away  to  a  creditor 
with  whom  the  assignees  afterwards  settled 
an  account  charging  him  with  the  amount 
of  the  bills,  and  receiving  from  him  the  bal- 
ance due  the  estate.  HelA,  that  B.  was  en- 
titled to  be  reimbursed  the  whole  amount  of 
the  bills  from  the  assignees.  Ex  parte 
Bond,  I  Mont.,  D.  &  B.  10.    (Eng.) 

17.  Attorneys.  A  solicitor  may  sue 
out  a  commission  upon  his  debt  for  costs 
without,  as  in  the  case  of  an  action,  having 
delivered  his  bill  one  month  previous  there- 
to    jBa;  25arfe  Sutton,  11  Fes.  162.    (Eng.) 

1 8.  But  it  is  quite  of  course  after  the 
commission  to  refer  such  bill  to  the  master 
to  be  taxed.  Ex parteJlowell,  1  Hose,  312 ; 
S.  P.,  ex  parte  Stelle,  16  Ves.  166.    (Eng.) 

19.  Where  a  commission  is  taken  out 
upon  a  debt  due  to  a  solicitor  for  costs,  any 
creditor  may  have  the  bill  taxed,  if  the 
bankrupt  at  the  time  of  his  bankruptcy  was 
not  concluded.  Ex  parte  Prideaax,  1  Glyri. 
&  J.  28.    (Eng.) 

20.  Where  solicitors  had  delivered  their 
bill  of  costs  in  September,  1850,  and,  after 
a  reduction  had  been  agreed  upon,  the  client 
accepted  a  bill  of  exchange  for  the  amount 
as  reduced.  Held,  on  the  bill  being  dis- 
honored, and  the  client  becoming  bankrupt 
in  May,  1851,  that  the  bill  of  exchange  con- 
stituted a  provable  debt  without  the  bill  of 
costs  being  taxed.  Ex  parte  Webb.,  4  De 
G.  '<&  8.  866.    (Eng.) 

21.  Upon  a  petition  by  a  bankrupt  to 
annul  a  fiat  issued  by  an  attorney  for  the 
amount  of  his  bill  of  costs,  on  the  ground 
that  the  chief  part  of  the  bill  consisted  of 
charges  for  the  prosecution  of  an  action  on 
the  part  of  the  bankrupt,  in  which  he  was 
nonsuited  by  reason  of  the  gross  negligence 
of  the  attorney.  The  court  referred  it  to 
the  registrar  to  inquire  and  report  as  to  the 
quantum  of  negligence.  Ex  parte  Southall, 
4  Beac.  91 :  Mont.  &  Chit.  346.    (Eng.) 
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22.  Assignees  to  indorse.  Assig- 
nees were  ordered  to  indorse  a  bill  which  a 
bankrupt,  before  his  bankruptcy  had  trans- 
ferred to  the  petitioner  for  a  valuable  con- 
sideration, but  without  indorsement,  the 
indorsement  to  be  special,  so  as  to  secure  the 
assignees  from  personal  liability.  Ex  parte 
Mowbray,  iJ.&W.  428. 

23.  Bankrupts  to  indorse.  The 
payee  of  a  bill,  who  is  a  trader,  may,  after 
he  has  become  bankrupt,  indorse  the  bill 
previously  delivered  for  a  valuable  considera- 
tion and  which  he  had  at  the  time  forgotten 
to  indorse.  Smith  v.  Pickering,  Peake,  50. 
(Eng.) 

24.  Discharge  of  liability  on.  A 
debtor  was  protected  from  paying  a  bill  if  he 
described  it  substantially  in  his  schedule, 
though  inaccurately  as  to  amount  or  length 
of  time  for  which  it  was  drawn,  provided 
such  misdescription  was  not  intentional  or 
fraudulent.  Booth  v.  Goldman,  1  El.  <&  El. 
414 ;  5  Jur.,  N.  S.  844 :  28  L.  J.,  Q.  B. 
137  ;  S.  P.  Romillio  v  Hallahan,  I  S.  S  S. 
279  ;  8  Jur., N.  S.n;ZO  L.  J.,  Q.  B.  221 ; 
9  W.  B.  737  ;  4  L.  T.,  N.  S.  402;  2  F.  S 
J'.  418.     (Eng.) 

25.  The  discharge  of  an  insolvent  debtor 
from  a  debt  in  respect  of  which  he  had  ac- 
cepted a  bill  of  exchange,  was  no  discharge 
as  to  the  bills  in  the  hands  of  a  third  person, 
unless  the  holder's  name  was  inserted  in  the 
schedule,  or  stated  therein  that  he  was  un- 
known. Beck  V.  Beverly,  11  M.  &  W.  845 ; 
S.  P.,  Lambert  v.  Smith,  11  G.  B.-358;  2 
L.  M.  (&  P.  446;  20  L.  J.,  C.  P.  195. 
(Eng.) 

26.  Drawing.  Merely  drawing  bills  on 
a  persons  own  account  at  the  expense  of  pay- 
ing a  quarter  per  cent,  commission,  besides 
interest  at  5  per  cent,  for  their  being  dis- 
counted, and  borrowing  accommodation  notes 
in  exchange  for  his  own  to  the  same  amount, 
will  not  make  a  man  an  object  of  the  bank- 
rupt law.  Hankey  v.  Jones,  Cowp.  745. 
(Eng.) 

27.  Indorsement  by  assignees  of. 
Assignees  were  ordered  to  indorse  a  bill, 
which  had  been  transferred  without  in- 
dorsement for  valuable  consideration  by  the 


bankrupt  before  his  bankruptcy ;  the  in- 
dorsement however  to  be  special  so  as  to 
secure  the  assignees  from  personal  liability. 
Ex  parte  Mowbray,  IJ.  &  W.  428.   (Eng.) 

28.  A.  deposited  a  bill  drawn  on  and  ac- 
cepted by  0.  payable  to  A.'s  order,  with  B. 
to  secure  a  debt.  A.  afterwards  became 
bankrupt.  Held,  that  B.  was  entitled  to 
the  bill,  and  to  an  order  compelling  the  as- 
signees to  indorse  it  to  him  without  recourse. 
Ex  parte  Price,  3  Mont.,  D.  &  D.  586  ;  13 
L.  J.,  Bank.  15.     (Eng.) 

29.  Lost.  Form  of  affidavit  of  lost  bill 
or  note.  See  Form  No.  27  General  Orders. 
U.  S.  Sup.  Ct.  1867. 

30.  Proof  was  allowed  in  respect  of  a 
bill  alleged  to  be  lost,  but  the  most  exten- 
sive indemnity  was  ordered  to  be  given. 
Ex  parte  Greenway,  6  Ves.  812.    (Eng.) 

3 1 .  A  bill  having  been  in  mistake  for  an- 
other bill,  sent  by  the  holders  to  the  bank- 
rupts before  the  bankruptcy,  and  retained 
by  them  was  lost,  proof  was,  under  the  cir- 
cumstances allowed,  without  the  production 
of  the  bill,  and  without  security  or  indem- 
nity. Ex  parte  Webster,  1  De  O^,  414 ; 
njiM-.  136.     (Eng.) 

32.  Not  due  before  the  stat- 
ute. Where  A.,  having  drawn  a  bill  for 
1482.  in  favor  of  B.,  to  whom  he  was  previ- 
ously indebted  to  that  amount,  committed 
an  act  of  bankruptcy  before  the  bill  became 
due)  or  had  been  presented  for  acceptance. 
Held,  that  such  bill  was  a  good  petitioning 
creditor's  debt  although  it  appeared  that  it 
had  been  duly  presented  and  paid  by  the  ac- 
ceptors subsequently  to  the  commission. 
Ex  parte  Douthat,  iB.d;  A.Ql.     (Eng.) 

33.  If  two  persons  exchange  acceptances, 
and  before  the  bills  matured,  one  of  the 
acceptors  commits  an  act  of  bankruptcy, 
there  is  not  such  a  debt  due  from  him  to  the 
other  as  will  sustain  a  commission  before 
the  other  has  paid  his  own  acceptance.  Sar- 
ratt  V.  Austin,  4  Taunt.  200 ;  2  Mose,  112. 
(Eng.) 

34.  It  has  been  doubted  whether  a  debt 
founded  upon  notes  of  a  country  banker 
payable  on  demand,  where  no  demand  had 
been  made,  is  sufficient  to  support  a  com- 
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mission.    Simpson  v.  Sykes,   6  M.   i&  S. 
295.     (Eng.) 

35.  Payments  of  dividends  on 
lost.  Where  a  bill  of  exchange  proved 
under  a  fiat  haye  been  lost  by  the  creditor, 
and  he  therefore  cannot  produce  them  for 
the  purpose  of  receiving  his  dividends,  and 
application  to  the  court  becomes  necessary 
to  receive  them,  the  creditor  must  pay  the 
costs  of  the  application.  Ex  parte  Trust,  3 
Beac.  &  Chit.  750.    (Eng.) 

36.  Where  a  bill  of  exchange  exhibited 
by  a  creditor  at  the  time  of  his  proof  is  lost 
before  a  dividend  is  declared,  the  commis- 
sioner should  on  the  application  of  the  credi- 
tor give  special  directions  to  the  official  as- 
signee to  pay  the  dividend  vrithout  requiring 
the  production  of  the  bill.  Ex  parte  Wallis, 
1  Deac.  496.     (Eng.) 

37.  Pleadings  in  actions  on.  In  an 
action  by  a  bona  fide  indorser  against  the 
acceptor  of  a  bill  of  exchange,  he  is  es- 
topped from  pleading  that  the  drawer  and 
first  indorser  was  an  uncertificated  bankrupt 
when  the  acceptance  was  given.  Braitwaite 
V.  Gardiner,  8  Q.  B.  473  ;  10  Jur.  591 ;  15 
L.  J.,  Q:  B.  187.    (Eng.) 

38.  In  action  by  indorsee  against  ac- 
ceptor, he  pleaded  among  other  things  that 
the  cause  of  action  had  become  vested  in 
the  assignees;  it  was  held,  that  the  plea 
was  bad,  inasmuch  as  it  did  not  state  any 
inference  on  the  part  of  the  assignees.  Her- 
bert V.  Sayer,  2  D.  £.  49 ;  5  Q.  B.  965 ;  D. 
&  M.  723  ;  8  Jur.  812 ;  13  L.  J.,  Q.  B.209. 
(Eng.) 

39.  To  a  declaration  by  drawer  against 
acceptor  of  certain  bills  of  exchange,  a  plea 
that  the  drawer  had  been  four  times  bank- 
rupt, and  twice  insolvent  and  that  his  estate 
had  never  realized  15s.  in  the  pound,  was 
bad  for  duplicity,  the  plea  not  showing  upon 
which  of  the  commissions  or  insolvencies 
the  defendant  relied,  and  each  of  them  be- 
ing a  complete  answer  to  the  action.  Alex- 
ander V.  Townley,  6  Scott,  N.  B.  135  ;  2D., 
N.  S.  886 ;  7  Jur.  946  ;  12  L.  J.,  C.  P.  201. 
(Eng.) 

40 .  Non-assumpsit  might  be  pleaded  in 
an  action  on  a  bill  of  exchange  or  note  given 
contrary  to   12  &   13  Vick.  c.  106,  s.  202, 


which  relates  to  undue  influence  in  obtaining 
his  discharge.  Weeks  v.  Argent,  16  M.  & 
W.  817  ;  11  Jur.  525 ;  16  L.  J.,  Exeh.  209. 
(Eng.) 

41.  Pledge  of.  The  pledgee  of  a  bill 
or  note  (though  for  part  only)  may  prove 
the  whole  amount.  Ex  parte  Crossley,  3 
Bro.,  C.  C.  237.    (Eng.) 

42.  Where  A.,  at  the  request  of  B.,  and 
upon  the  security  of  a  bill  from  him  for  the 
amount;  delivered  goods  toC,  and  such  goods 
were  afterwards  partly  paid  for  by  C,  and 
then  B.  became  bankrupt.  Held,  that  A. 
could  only  prove,  as  against  the  estate  of  B., 
the  sum  remaining  due  for  the  goods  and  not 
the  full  amount  of  the  bill.  Ex  parte  Read- 
er, Buck,  381. 

43.  Proof  of  debt  on— generally. 
Proof  admitted  on  an  acceptance  which  had 
been  in  blank  at  the  date  of  the  bankruptcy, 
and  had  been  filled  up  afterwards.  Ex  parte 
Bartlett,  5  De  G.  <&  J.  378.    (Eng.) 

44.  In  July,  1846,  the  defendant  having 
been  arrested  under  a  ca.  sa.,  in  order  to 
obtain  his  discharge,  gave  tQ  the  attorney  of 
the  execution  creditor  bl.,  and  a  blank  pro- 
missory note  stamp,  with  his  name  written 
on  it.  In  1851,  the  defendant  obtained  a 
certificate  in  bankruptcy,  and  in  1852  the 
attorney  filled  up  the  blank  stamped  papei 
by  making  it  a  promissory  note  for  24Z.  18s. 
6d.,  at  one  month's  date,  and  indorsed  it  to 
the  plaintiff  for  value.  Held,  first,  that  it 
was  properly  left  to  the  jury  to  say  whether 
the  stamped  paper  was  filled  up  within  a 
reasonable  time,  considering  the  circumstan- 
ces of  the  defendant  and  his  ability  to  pay 
the  note.  Held,  secondly,  that  there  was 
no  claim  provable  under  the  fiat,  and  con- 
sequently the  certificate  was  no  bar  to  an 
action  on  the  note.  Finple  v.  PuUen,  8 
Exch.  389 ;  22  L.  J.,  Exch.  151.    (Eng.) 

45.  A  bankrupt  had,  in  consideration  of 
the  payment  of  a  sum  of  money  to  him  by 
the  vendors  of  goods,  guaranteed  the  pay- 
ment of  the  purchase  money  by  the  pur- 
chasers according  to  the  contract  of  purchase, 
viz.,  by  the  due  honor  of  a  bill  of  exchange 
accepted  by  the  purchasers.  The  bill  did 
not  fall  due  till  after  the  fiat  issued  against 
the    guarantor,   on    its    being  dishonored. 
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Held,  that  the  vendors  were  entitled  to  prove. 
Ex  parte  Brook,  6  Be  (?.,  Mac.  (&  O.  771. 
(Eng.) 

46.  An  agreement  was  entered  into  for  the 
purchase  of  4,000  tons  of  iron  rails,  at  12Z. 
12s.  M.  per  ton,  according  to  a  section,  to 
be  delivered  by  the  1st  of  November,  1846  ; 
and  11,500^.  was  to  be  paid  by  the  purcha- 
ser by  way  of  deposit.  According  to  the 
custom  of  the  trade,  this  deposit  was  to  be 
retained  by  the  seller  as  a  security  against 
any  damages  from  the  non-performance  of 
the  contract.  The  deposit  was  paid  in  bills 
of  exchange.  In  June,  1846,  the  purchaser 
became  bankrupt.  On  the  bills  becoming 
due,  they  were  dishonored.  Held,  that  the 
vendors  were  entitled  to  prove  upon  two  of 
the  bills  remaining  in  their  hands.  Exparte 
Bolckow,  SDeG.d;  S.  656.     (Eng.) 

47.  W.  claimed  to  prove  against  a  bank- 
rupt's estate  for  a  bill  of  exchange  which  he 
had  taken  up  for  the  honor  of  the  acceptor. 
The  bankrupt  was  not  a  party  to  the  bill, 
and  it  was  not  protested.  By  agreement  be- 
tween W.  and  the  assignees,  the  right  to 
prove  was  referred  to  arbitration,  but  with- 
out the  leave  of  the  court,  as  required  by  12 
&  13  Vick.  c.  106,  s.  153.  The  arbitrator 
decided  against  the  right  to  prove.  The 
claimant  insisted  upon  such  right,  notwith- 
standing the  award.  The  commissioner, 
however,  refused  to  admit  the  proof.  Held, 
that  although  the  award  was  not  made  pur- 
suant to  the  statute,  W.,  having  agreed  to 
the  arbitration,  and  not  having  taken  any 
objection  to  the  validity  of  the  submission 
before  the  commissioner  was  bound  by  it. 
JEx  parte  Wyld,  2  Be  &.,  F.  &  J.  641 ;  7 
Jur.,  N.  S.  294;  30  L.  J.,  Bank.  10 ;  9  W. 
M.  421 ;  3  L.  T.,  N.  S.  934.     (Eng.) 

48.  Independently  of  the  award,  the 
claim  was  well  founded,  and  at  the  time  of 
the  bankruptcy  he  was  entitled  to  prove  for 
the  amount  of  the  bill.    Id. 

49.  A  bankrupt  having  accepted  a  bill  for 
200J.  which  had  been  negotiated  by  the 
drawer,  and  finding,  shortly  before  it  fell  due, 
that  he  should  be  unable  to  pay  it,  persuaded 
the  drawer  to  draw  another  bill  on  him  for 
200?.  and  to  get  it  discounted,  in  order  that 
he  might  take  up  the  first  bill.  The  drawer 
discounted  the  bill  for  200?.  with  A.,  but 


instead  of  applying  the  proceeds  to  pay  off 
the  first  bill,  appropriated  them  to  his  own 
use,  and  the  holder  of  the  first  bill  proved 
the  amount  of  it  under  the  fiat.  Held,  that 
A.  who  had  no  knowledge  of  the  circum- 
stances under  which  the  second  was  given, 
or  of  the  breach  of  trust  committed  by  the 
drawer,  was  not  prevented  from  proving  the 
amount  of  such  second  bill.  Mx parte  Sam- 
uel, 2  Mont.  B.  d  B.  384.     (Eng.) 

50.  Allowance  of  proof  in  insolvency 
against  the  estate  of.  a  partnership  bill  of 
exchange  drawn  upon  them  by  one  of  the 
partners,  will  not  prevent  its  subsequent 
proof,  before  any  part  of  it  has  been  paid, 
against  the  separate  estate  of  that  partner. 
Puller  V.  Hooper,  3  Gray  (_Mass.^  334. 

51.  Where  a  bankrupt,  seven  days  before 
his  bankruptcy,  deposited  a  bill  by  way  of 
security  with  a  party,  without  indorsing  it, 
for  a  valuable  consideration,  an  order  was 
made  that  the  bankrupt  should  indorse  it,  no 
question  being  raised  as  to  its  being  a  fraud- 
ulent preference.  Ex  parte  Khodes,  2  Beac. 
394;  3  Mont.  <6  Ayr.  207.     (Eng.) 

52.  Where,  after  an  act  of  bankruptcy, 
one  of  two  partners  in  trade  accepted  a  bill 
in  the  name  of  the  firm,  without  the  privity 
of  his  copartner,  it  was  held  that  it  was  an 
available  security  in  the  hands  of  an  inno- 
cent indorsee.  Lacy  v.  Woolcott,  2  2>.  c&  ij. 
458.     (Eng.) 

53.  Recovery  by  indorser.  If  an 
indorser  of  a  promissory  note  pay  it  after 
the  maker  has  been  discharged  under  the  in- 
solvent act,  he  may  recover  the  amount  from 
the  maker,  whose  discharge  will  be  no  bar 
to  the  action.  Frost  v.  Carter,  1  Johns.  74; 
Same  v.  Same,  Is*  (&  2d  Gaines'  cases,  311. 

54.  Specifically  appropriated. 
Where  T.  carried  on  business  in  America 
under  the  name  of  T.  &  Co.,  and  also  in 
partnership  with  M.  at  Liverpool,  under  the 
firm  name  of  T.  &  Co.,  which  firm  M.  repre- 
sented at  Liverpool,  but  had  no  connection 
with  T.  &  Co.  in  America.  On  the  eve  of 
insolvency  T.  remitted  to  T.  &  Co.  at  Liv- 
erpool, bills  with  a  direction  that  the  pro- 
ceeds should  be  specifically  appropriated  to 
meet  certain  bills  upon  which  P.  would 
otherwise  (contrary  to  the  course  of  busi- 
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ness  arrangements  carried  on  by  T.  in 
America,)  have  been  liable.  M.,  on  receiv- 
ing the  bills,  handed  them,  contrary  to  T.'s 
direction,  over  to  L.,  the  manager  of  a  bank 
at  Liverpool,  who  had  notice  of  T.'s  direc- 
tion, and  by  whom  they  were  applied  in  dis- 
charge of  liabilities  of  T.  &  Co.  to  the  bank  ; 
it  wa.s  held,  that  the  bills  wei-e  received  by 
M.  as  agent  and  not  as  partner  of  T.,  and 
that  T.  had  not  lost  his  right  of  directing 
the  appropriation  of  the  bills  as  assets  of  the 
American  firm  by  his  partnership  in  the  Liv- 
erpool firm,  and  that  looking  to  the  course 
of  dealing  between  T.  and  P.,  the  appropria- 
tion directed  by  T.  on  theeve  of  his  insolvency 
did  not  amount  to  a  voluntary  preference ; 
and  that  notwithstanding  such  contemplated 
insolvency,  P.  was  entitled  to  sue  L.  and  M. 
in  respect  of  the  proceeds  of  the  bills. 
Thayer  v.  Lyster,  30  L.  J.,  Cham.  427  ;  9 
W.B.   360.     (Eng.) 

55.  By  a  written  agreement,  B.,  L.  & 
Co.,  of  Barbadoes,  were  in  the  habit  of  buy- 
ing sugar  and  consigning  it  to  W.,  E.  &  Co., 
of  London,  paying  for  it  in  drafts  upon  W., 
K.  &  Co.,  indorsed  over  to  the  planters.  By 
an  unwritten  agreement  or  custom,  B.,  L.  & 
Co.  were  also  in  the  habit  of  drawing  bills 
on  "W.,  B.  &  Co.,  and  selling  the  drafts  to 
bankers  and  others,  and  then  of  buying  bills 
and  remitting  them  to  London,  to  keep  "W., 
R.  &  Co.  in  funds  to  meet  their  acceptances 
of  the  drafts  so  drawn  upon  them,  the 
amounts  being  carried  into  general  account. 
W.,  R.  &  Co.  stopped  payment ;  at  the  time, 
undue  acceptances  of  theirs  were  running  to 
the  extent  of  about  25,0002.  Upon  the  news 
arriving  in  Barbadoes,  B.,  L.  &  Co.  also 
stopped  payment,  and  were  made  insolvent 
according  to  the  law  of  the  island.  After 
the  stoppage  of  the  London  firm,  drafts 
arrived  in  London  for  acceptance  to  the 
amount  of  about  16,000?.,  which  were  dis- 
honored ;  and  remittances  arrived  to  the 
amount  of  neariy  12,0002.  W.,  R.  &  Co. 
were  afterwards  made  bankrupt.  Held, 
that  there  was  no  specific  appropriation  of 
the  remittances  to  cover  the  drafts  sent  home 
by  the  same  mails  for  acceptances,  and  that 
the  remittances  must  be  carried  into  general 
account  between  the  firms ;  and  that  so  far 
as  they  were  in  specie  at  the  time  of  the 
bankruptcy,  the  principle  of  ex  parte  War- 
ing, (19  Ves.  345,)  and  Powles  v.  Har- 
greaves,  (3  De  G.  M.  d  Cf.  430,)  must  apply. 


Trimingham  v.  Maud,  7  L.  B.,  Ex.  201;  19 
L.  T.,  N.  S.  554J  38  L.  J.,  Chanc.  207;  17 
W.  R.  313.     (Eng.) 

56.  Where  A.  sold  goods  to  B.  for  which 
the  latter  was  to  pay  by  a  bill  at  three 
months ;  B.  gave  a  check  on  his  bankers, 
(who  were  also  the  bankers  of  A.)  requiring 
them  to  pay  A.  on  demand,  in  a  bill  at  three 
months  ;  A.  paid  the  cheek  to  the  bankers 
and  took  no  bill  from  them,  but  the  amount 
was  transferred  in  the  banker's  books  from 
B.'s  account  to  A. 'a,  with  the  knowledge  of 
both  ;  the  bankers  failed  before  the  checks 
became  due ;  it  was  held,  that  A.  could  not 
recover  the  value  of  the  goods  against  B. 
Bolton  V.  Richard,  6  T.  B.  139 ;  1  Esp.  106 
(Eng.) 

57.  Transferred  without  indorse- 
ment. A  person  giving  cash  for  a  bill  or 
note  without  the  indorsement  of  the  person 
from  whom  he  takes  it,  cannot  prove  it  un- 
der his  bankruptcy.  .Es^arie  Shuttleworth, 
3  Ves.  368 ;  S.  P.  exparU  Hamson,  2  Bro. 
C.  C.  615.    (Eng.) 

58.  Unindorsed  bills,  given  by  the  bank- 
rupt, must  be  sold,  and  the  holder  may 
prove  for  the  residue.  Ex  parte  Smith,  2 
Cox,  209.     (Eng.) 

59.  An  agent  applied  to  a  banking  com- 
pany on  several  occasions  to  discount  bills 
drawn  by  his  principal,  and  at  the  commence- 
ment of  these  transactions  informed  the  com- 
pany who  the  drawers  and  acceptors  were, 
and  inquired  whether  the  company  would 
discount  a  bill  without  requiring  the  agent 
to  indorse  it.  The  company  agreed  to  do  so 
in  this  and  other  instances,  but  upon  some 
of  the  bills  required  and  obtained  the  agent's 
indorsement.  The  acceptance  turned  out  to 
have  been  forged  by  the  principal,  of  which 
fact  the  agent  was  wholly  ignorant.  On  the 
agent  becoming  bankrupt,  and  there  being 
nothing  to  show  that  he  had  not  handed 
over  the  proceeds  of  the  bills  to  the  princi- 
pal, or  that  those  proceeds  were  in  such  a 
position  that  they  could  be  recalled,  held, 
that  the  company  could  not  prove  upon  the 
bills  which  the  agent  had  not  indorsed.  Ex 
parte  Bird,  4  De  G.  <&  S.  273;  15  Jm.  894 ; 
20  L.  J.,  Bank.  16.     (Eng.) 

60.  A  bank,  which  has  discounted  bills 
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drawn  in  his  own  name,  by  the  agent  of  a 
disclosed  principal  cannot  sue  the  latter  nor 
prove  against  his  estate  in  insolvency,  al- 
though the  proceeds  are  applied  by  the  agent 
to  his  use.  Bank  of  British  North  Ahierica 
V.  Hooper,  5  Grays  (Mass,)  567. 

61.  Vesting  in  and  not  vesting  in 
assignees.  Where  by  the  terms  of  an 
agreement  between  P.  &  Co.  and  their  bank- 
ers, S.  &  Co.,  the  permission  to  discount  in- 
dorsed bills  of  exchange  was  limited  to  the 
amount  necessary  to  meet  such  acceptances 
of  F.  &  Co.,  as  were  in  the  course  of  imme- 
diate payment  at  the  house  of  S.  &  Co. 
F.  &  Co.  sent  an  indorsed  bill  of  exchange 
to  S.  &  Co.  to  cover  certain  acceptances 
about  to  fall  due;  these  acceptances  were 
dishonored  by  S.  &  Co.,  who  shortly  after- 
wards stopped  payment ;  S.  &  Co.  then  had 
the  bill  accepted  and  made  an  entry  in  their 
books  of  their  having  discounted  it.  A  com- 
mission of  bankruptcy  having  issued  against 
S.  &  Co.,  it  was  held,  that  they  had  no 
right  to  discount  the  bill,  unless  they  exe- 
cuted the  trust  and  their  assignees  should 
deliver  up  the  bill  to  S.  &  Co.  Ux  parte 
Frere,  Mont.  &  Mac.  263.     (Eng.) 

62.  Where  there  is  a  general  running  ac- 
count between  A.  &  B.,  consisting  of  bills 
drawn  by  B.  &  0.  in  favor  of  A.,  and  of  bills 
and  other  securities  deposited  by  A.  with 
B.;  B.  and  C.  having  failed,  A.  was  obliged 
to  take  up  the  bills  received  from  B.,  where- 
by the  balance  of  account  -yas  in  favor  of  A. 
It  was  held,  that  A.  could  not  maintain  tro- 
ver for  the  bills  deposited  by  him  with  B. 
unless  they  were  specifically  appropriated  to 
answer  B.'s  drafts  on  0.  in  favor  of  A.,  and 
deposited  for  that  purpose  expressly.  Bent 
V.  Fuller,  5  T.  B.  594.     (Eng.) 

63.  Where  bills  are  placed  in  a  banker's 
hands  for  a  particular  purpose,  but  are  nof 
so  applied,  and  the  banker  becomes  bank- 
rupt, the  bills  do  not  pass  to  his  assignees. 
JEx  parte  Aiken,  2  Madd.  192.     (Eng.) 

64.  Where  a  merchant  abroad  wrote  to 
his  agent  in  England,  enclosing  bills,  in 
which  he  said  "  The  above  bills  are  belong- 
ing to  and  on  account  of  C,  and  I  will  thank 
you  to  dispose  of  the  same  for  him."  Be- 
fore the  bills  arrived  the  agent  became  bank- 
rupt, and  the  bills  came  to  the  possession  of 

Gaz.  26 


the  assignees.  It  was  held,  that  the  direc- 
tion in  the  merchants  letter  amounted  to  a 
specific  appropriation  of  the  bills,  and  that 
C.  was  entitled  to  claim  them  from  the  as- 
signees. Ex  parte  Cotterell,  3  Deae.  12  ; 
3  Mont.  (&  Ayr.  376;  1  Jur.  825.    (Eng.) 

65.  Where  S.  &  J.  of  Buenos  Ayres,  in 
May  and  June,  bought  from  Latham  &  Co. 
of  that  place,  ten  bills  drawn  by  them  on 
Latham  Brothers  of  Liverpool,  the  sellers 
expressly  agreeing  to  send  remittances  to 
meet  them.  On  the  1st  of  August,  Latham 
&  Co.  dispatched  bills  to  Latham  Brothers 
with  a  letter  specifically  appropriating  them 
to  meet  the  first  five  of  the  purchase  bills. 
Latham  Brothers  became  bankrupt  on  the 
8th  August.  On  the  1st  September,  Latham 
&  Co.,  not  being  aware  of  the  bankruptcy, 
sent  other  bills  to  Latham  Brothers  with  a 
letter  appropriating  them  to  meet  the  other 
five  bills.  It  was  held,  that  the  first  re- 
mittance was  efiectually  appropriated  to  meet 
the  first  five  purchased  bills,  whether  the 
drawing  and  accepting  houses  were  identical 
or  not ;  and  that  the  assignees  of  Latham 
Brothers,  held  it  for  S.  &  J.,  to  the  extent 
of  what  was  due  on  those  bills  so  purchased. 
Ex  parte  Lambert,  1  De  G  c&  J.,  Bank.  65. 
(Eng.) 

66.  A  London  banker  suspended  pay- 
ment on  January  2d ;  he  had  at  the  time  a 
branch  bank  at  Edinburgh  in  charge  of  an 
agent,  to  whom  he  wrote,  apprising  him  of 
the  fact  of  suspension,  and  directing  him  to 
discontinue  the  business  at  the  branch  bank. 
Before  this  notice  reached  the  agent,  and  on 
the  4th  January,  C.  paid  into  the  Edinburgh 
bank  305Z.  15s.  in  notes  and  in  cash,  to  be 
remitted  to  the  London  bank ;  but  after  the 
news  reached  Edinburgh,  and  the  notes  were 
still  in  the  possession  of  the  agent,  C.  gave 
him  notice  not  to  part  with  them,  and  they 
remained  in  the  agent's  hands  up  to  the  time 
of  the  fiat  against  the  London  banker,  i.  e. 
January  26th.  As  the  agent  had  a  lien  on 
the  funds  in  his  hands,  the  assignees  allow- 
ed him  to  retain  the  305Z.  15s.,  in  part  sat- 
isfaction of  his  lien;  it  was  held  that  the  as- 
signees were  bound  to  refund  this  sum  to  C. 
Ex  parte  Cunningham,  3  Beac.  &  Chit.  58, 
87 ;  I  Mont,  d;  Bligh.  269,  286.     (Eng.) 

67.  So  held,  also,  where  notes  delivered 
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to  the  agent  were  not  identified.    Ex  parte 
Solomans,  3  Deac.  S  Chit.  77.     (Bng.) 

68.  So,  also,  where  the  notes  were  paid 
in  by  the  customer  on  the  3d  January,  to  a 
sub-agent  of  the  banker  at  Glasgow,  who 
remitted  them  on  the  4th  to  the  banker's 
agent  at  Edinburgh.  Ux  parte  Wylie,  3 
JDeac.  &  Chit.  83.     (Eng.) 

69.  Whether  bills  in  the  possession  of 
the  bankrupt,  and  not  due  at  the  time  of  the 
bankruptcy,  pass  to  the  assignees  or  remain 
the  property  of  the  remitter,  always  depends 
on  the  question  of  agency.  So,  where  a 
foreign  mercantile  house  remitted  to  a  Lon- 
don house  bills,  some  of  which  were  not  due 
when  the  London  house  became  bankrupt, 
it  was  held  that,  under  the  circumstances  of 
the  case,  the  London  house  acted  as  agents 
to  procure  payments  for  the  foreign  house, 
and  being  fixed  with  the  trust,  that  the  bills 
did  not  pass  to  the  assignees.  Ex  parte 
Smith,  Buch,  355 ;  2  Rose,  457.     (Eng.) 

70.  Where  a  banker  received  undue  bills 
in  exchange  from  time  to  time,  from  his 
customer,  and  entered  them  in  the  cash  col- 
umn, under  the  dates  on  which  they  were 
deposited,  but  not  as  short  bills,  and  the 
customer  was  at  liberty  to  draw  against  the 
balance  in  his  favor  appearing  in  the  ac- 
count thus  made  out,  but  interest  was  al- 
lowed by  the  banker  upon  the  bills  only 
from  the  time  the  amount  was  received,  it 
was  held  that  in  the  absence  of  evidence  of 
the  customer's  acquiescing  in  or  authorizing 
the  banker's  treating  the  bills  as  his  own ; 
from  the  time  of  their  being  deposited  they 
remained  the  property  of  the  customer,  sub- 
ject to  the  lien  of  the  banker  for  his  cash 
balance;  that  the  banker  had  no  right  to 
negotiate  them,  unless  the  balance  of  account 
was  in  his  favor,  and  that  on  the  bankruptcy 
of  the  banker,  such  of  them  as  remained  in 
his  hands  in  specie  did  not  pass  to  his  as- 
signees, but,  subject  to  such  lien  as  above 
mentioned,  belonged  to  the  customer.  Ex 
parte  Barkworth,  IBe  G.&  J.  194 ;  4  Jur., 
N.  S.  547  ;  27  L.  J.,  Bank.  5.    (Eng.) 

7 1 .  Where  a  customer  of  a  banker  was 
in  the  habit  of  indorsing  and  depositing  bills 
of  exchange  which  were  never  written  short, 
but  which  were  entered  for  the  full  amount 
in  the  pass-book,  on  the  day  they  were  paid 


in,  and  also  in  the  books  of  the  bank,  to  the 
credit  of  the  customer,  as  "bills""  (not  as 
"  cash,")  and  after  such  entry  the  customer 
could  draw  against  them  to  the  full  amount, 
and  thfl  bankers  became  bankrupts,  having 
in  their  possession  several  of  the  customer's 
bills  so  deposited,  and  the  assignees  having 
converted  the  same  to  their  use.  Held,  that 
the  customer,  having  a  cash  balance  in  his 
favor  at  the  time  of  the  bankruptcy,  might 
maintain  trover  against  the  assignees  for  the 
amount  of  the  bills,  there  being  no  evidence 
that  he  had,  in  point  of  fact,  agreed  that, 
when  the  bills  were  deposited,  they  were  to 
become  the  property  of  the  bankers.  Thomp- 
son V.  Giles,  3  J)  SB.7ZZ;2B.S  C.  422. 
(Eng.) 

72.  Where  bills  are  deposited  by  a  cus- 
tomer with  his  banker,  to  be  received  when 
due,  and  are  at  the  time  indorsed  in  blank, 
and  the  banker  raises  money  upon  them,  by 
pledging  them  with  A.,  another  banker,  and 
afterwards  became  bankrupt.  Held,  that  the 
customer  cannot  maintain  trover  for  the  bills 
against  A.  Collins  ».  Martin,  1  B.  ds  P.  648  ; 
2Esp.  520.     (Eng.) 

73.  A  customer,  depositing  bills  not  due 
with  his  banker,  whose  custom  it  was  to 
credit  the  amount  of  the  bills,  if  approved, 
as  cash,  (charging  interest,)  can  recover  back 
such  bills  in  specie  from  the  bankers  upon 
their  becoming  bankrupts,  if  the  balance  of 
the  cash  account,  exclusive  of  such  bills,  is 
at  the  time  in  hisjavor ;  and  if  the  assignees 
receive  the  amount  of  such  bills  the  cus- 
tomer can  recover  the  same  from  them  in  an 
action  for  money  had  and  received.  Giles  v. 
Perkins,  9  East.  12.     (Eng.) 

74.  Where  bills  are  deposited  with  a 
banker  to  collect  and  convey  the  proceeds  to 
general  account,  and  the  banker  afterwards 
becomes  bankrupt ;  the  customer  cannot  re- 
cover the  value  of  such  goods  in  an  action  of 
trover  against  the  assignees,  if  the  bills  were 
paid  before  the  choice  of  the  assignees.  Ten- 
nant  v.  Strachan,  i  C.  <&  P.  SI;  M.  <&  M. 
377.     (Eng.) 

75.  Where  a  banker,  having  bills  of  his 
customers  deposited  with  him  to  be  collected 
and  the  proceeds  carried  to  general  account, 
sends  the  bills  to  his  London  banker  and  be- 
comes bankrupt,  the  short  bills  remaining  in 
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that-condition,  continue  the  property  of  the 
holder ;  but  the  London  bankers  acquire  a 
lien  on  the  bills,  and  they  are  a  security  to 
them  for  the  general  balance  due  to  them 
from  the  banker.  The  assets  available  to 
the  London  firm  must  be  marshalled,  and 
the  residue  after  satisfying  the  London  firm's 
lien,  paid  among  the  short  bill  holders 
equally.  Ex  parte  Proggat,  3  Mont.,  JD.  & 
D.  322 ;  7  Jur.  910 ;  ex  parte  Barkworth, 
2DeG.(&  J.  194;  27  L.  J.,  Banlc.  5.  (Eng.) 

76.  A  merchant  from  abroad  sent  drafts 
from  time  to  time  to  his  London  correspond- 
ent for  acceptance,  under  an  authority  and 
upon  an  understanding  that  the  liabilities  of 
the  latter,  in  respect  to  such  acceptances, 
should  be  covered  by  means  of  bills  payable 
in  London,  to  be  remitted  to  him  from  time 
to  time.  The  presumption  is,  until  an  agree- 
ment to  the  contrary  is  shown,  that  it  was 
not  intended  that  the  London  correspondent 
should  treat  the  bills  so  remitted  as  cash,  or 
discount  them  before  maturity ;  and  there- 
fore two  of  such  bills,  which  were  existing 
specie  in  his  hands  at  the  time  of  the  bank- 
ruptcy, and  were  not  then  due,  did  not  pass 
to  his  assignees.  Jombart  v.  Woolett,  2 
Mylne  &  C.  389.     (Eng.) 

77.  A  firm  advanced  money  to  a  mer- 
chant on  a  consignment  to  their  correspond- 
ents in  another  country  and  took  as  secu- 
rity the  bill  of  lading,  which  they  sent  to 
their  correspondents  with  an  account  of  the 
transaction  and  a  direction  to  remit  the  pro- 
ceeds to  the  merchant  through  them.  The 
goods  were  sold  and  a  bill  of  exchange  for  the 
full  amount  of  the  proceeds,  drawn  upon  the 
firm,  was  remitted  by  the  correspondents  to 
the  merchant  directly  and  was  in  the  words 
following :  "  Pay  through  your  good  selves, 
&c."  The  bill  of  exchange  was  received  by 
the  assignees  of  the  merchant,  who  became 
bankrupt  before  its  arrival.  Held,  that  the 
assignees  were  bound  to  give  it  up,  on  being 
paid  the  difference  between  the  proceeds  of 
the  sale  and  the  advance  made  to  the  bank- 
rupt. Ex  parte  Mackay,  3  Mont,  D.  &  D. 
136.     (Eng.) 

78.  0.  gave  to  the  defendants,  who  were 
pressing  him  for  security,  the  note  of  S., 
who  was  a  debtor  of  C.'s,  for  an  amount 
exceeding  C.'s  indebtedness  to  the  defend- 
ants which  was  not  at  the  time  payable; 


S.'s  note  was  not  payable  to  order,  but  C. 
indorsed  it  when  he  gave  it  to  the  defend- 
ants. Afterwards  the  defendants  pressed  0. 
to  obtain  negotiable  papers  from  S.  instead 
of  the  note,  which  they  redelivered  to  C. 
for  that  purpose.  S.  after  C.'s  debt  to  the 
defendant  had  became  payable,  took  back 
the  note,  and  accepted  bills  of  exchange 
drawn  by  C.  exceeding  C.'s  debt,  to  the  de- 
fendants, which  bills  C.  desired  him  to  give 
to  the  defendants.  At  the  time  of  the  ac- 
ceptance C.  intended  to  commit  an  act  of 
bankruptcy  which  S.  was  aware  of,  but  de- 
fendants had  no  knowledge  of.  S.  delivered 
the  bills  to  the  defendants  after  the  act  of 
bankruptcy.  In  an  action  of  trover  by  C.'e 
assignees  for  the  bills,  issue  being  joined  on 
a  plea  of  not  possessed.  It  was  held,  that, 
though  S.  was  not  an  agent  of  the  defend- 
ants, the  bills  were  not,  at  the  time  of  the 
bankrupcy,  in  C.'s  possession  as  reputed 
owner,  with  the  consent  of  the  true  owners 
within  6  Geo.  4,  c.  16,  s.  72,  merely  as  being 
in  C.'s  hands,  inasmuch  as  they  were  sub- 
ject to  the  same  right,  as  the  note  which  C. 
held  only  as  agent  for  the  defendants  for  a 
specific  purpose  ;  if  however  S.  had  no  no- 
tice of  the  assignment  to  the  defendants  of 
the  debt  due  by  him  to  C,  the  assignment 
was  void  as  to  the  plaintiffs  and  the  defend- 
ants had  no  right,  or  title  to  either  the  note 
or  bills  at  any  time  whatever,  if  however 
S.  did  know  then  the  defendants  were  en- 
titled to  the  bills.  Belcher  w.  Campbell,  8  Q. 
J5.  1 ;  9  Jwr.  1073 ;  15  L.  J.,  q.  B.  11. 
(Eng.) 

79.  Short  bills  in  the  hands  of  a  banker 
are  specifically  the  property  of  the  remitter, 
subject  to  a  lien  for  the  balance  of  the  ac- 
count. Ex  parte  Rowton,  17  Ves.  431 ;  1 
Sose,  15;  S.  P.,  ex  parte  Waring,  19  Ves. 
394.     (Eng.) 

80.  "Where  a  banker  becomes  bankrupt, 
short  bills  in  his  hands  are  to  be  delivered  up 
to  the  remitter,  subject  to  the  bankrupt's 
lien,  after  he  has  indemnified  the  estate 
against  the  engagements  on  account  of  the 
party  claiming  them.  S.  P.,  ex  parte  Bu- 
chanan, 1  iJose,  280 ;  19  Fes.   201.     (Eng.) 

81.  Whether  bills  are  to  be  considered 
short  or  not,  does  not  depend  on  the  partic- 
ular mode  in  which  they  are  entered  in  the 
banker's  books,  but  upon  the  course  of  deal- 


204 


BILLS,  CHECKS  AND  NOTES. 


ing  between  the  parties,  and  all  the  circum- 
stances, together  with  the  mode  of  entering 
them,  is  only  evidence.  Ex  parte  Pearce,  1 
Mose,  232 ;  s.  c.  nom.  ex  parte  Pease,  19 
Ves.  15 ;  S.  P.,  ex  parte  Thompson,  1 
Mont.  &  Mac.  102.     (Eng.) 

82.  A  short  bill  in  the  hands  of  a  bank- 
rupt as  agent,  and  not  by  consent  or  the 
course  of  dealing,  is  considered  as  cash ;  to 
be  returned  or  the  proceeds  received  after 
the  bankruptcy,  though  the  bill  was  due 
previously,  and  retained  so  as  to  discharge 
the  indorser.  Ex  parte  Sellers,  18  Ves. 
229;  I  Base,  155.     (Eng.) 

83.  A.  was  in  the  habit  of  indorsing  and 
paying  into  his  country  bankers,  B.'s 
hands  bills  not  due,  which  were  entered  by 
B.  in  his  pass  book,  as  bills  to  his  credit  to 
the  full  amount.  By  the  custom  of  the 
bank,  the  customers  were  at  liberty  to  draw 
for  the  amount  of  such  bills  immediately, 
and  the  bank  was  at  liberty  to  pay  away 
such  bills  as  they  thought  fit.  There  was 
no  evidence  of  A.'s  knowledge  of  this  cus- 
tom, and  A.  swore  that  he  never  gave  au- 
thority to  B.  to  negotiate  them,  but  deposited 
them  only  that  B.  might  receive  the  value 
when  at  maturity ;  that  he  never  drew  on 
account  of  any  bill  till  after  it  was  due ; 
that  the  balance  of  accounts,  independently 
of  the  bills,  was-  always  in  his  favor ;  and 
that  he  had  never  received  more  than  one 
such  bill  (deposited  by  another  customer) 
in  answer  to  his  checks.  B.,  having  nego- 
tiated them  to  0.  as  security  for  a  debt,  and 
B.  becoming  bankrupt  before  the  bills  were 
due.  Held,  that  they  did  not  pass  to  B.'s 
assignees;  and  therefore,  that  A.  was  en- 
titled to  be  indemnified  from  the  surplus  se- 
curity in  the  hands  of  C.  Exparte'&an&on, 
1  Beac.  &  cut.  435  ;  1  Mont.  &  Bligh.  120. 
(Eng.) 

84.  A  bill  accepted  for  the  accommodation 
of  the  drawer  to  whose  order  it  is  payable 
does  not  pass  to  the  assignees  in  bankruptcy 
under  a  commission  against  the  payee  and 
he  may  therefore  indorse  it  after  an  act  of 
bankriipcy  and  his  indorsee  for  a  valuable 
consideration  has  a  right  of  action.  Wal- 
lace V.  Hardacre,  1  Camp.  46,  179 ;  Willis 
V.  Freeman,  12  East.  656.     (Eng.) 

85.  Where  a  customer  has  a  bill  dis- 


counted by  bankers,  who  give  him  credk  for 
the  amount  of  the  bill,  and  debit  him  with 
the  discount,  the  bill  becomes  the  property 
of  the  bankers,  and  their  assignees  in  bank- 
ruptcy may  maintain  an  action  on  it,  al- 
though there  is  no  balance  due  to  them 
from  the  customer.  Carstairs  v.  Bates,  3 
Camp.  301.     (Eng.) 

86.  One  of  two  partners  became  bank- 
rupt and  the  solvent  partner  after  the  bank- 
ruptcy indorsed  to  the  plaintiff  a  bill  previ- 
ously delivered  to  the  two  partners  by  the 
defendant.  Held,  that  no  interest  could 
pass  to  the  assignees,  and  a  verdict  was 
taken  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  the  point  whether  a  party 
without  knowledge  of  a  trust,  can  acquire  an 
interest  beyond  that  of  the  trustee.  Rams 
bottom  v.  Cator,  1  Stark.  228.  The  case 
was  not  moved.     (Eng.) 

87.  "When,  and  when  not  allowed 
as  set-offs.  Where  there  are  cross  accept- 
ances, and  the  right  of  set-off  clear,  the 
court  of  bankruptcy  will  restrain  the  assig- 
nees from  bringing  an  action.  Ex  parte 
Olegg,  1  Mont.  &  Ayr.  91 ;  3  Beac.  &  Chit. 
505.     (Eng.) 

88.  Where  the  assignees  bring  an  action 
for  a  debt  due  to  the  bankrupt's  estate,  the 
defendant  may  set  off  notes  in  his  possession 
issued  by  the  bankrupt  before  his  bank- 
ruptcy. Moore  i;.  Wright,  2  Bose,  470;  2 
Marsh,  209  ;  6  Tamit.  517.     (Eng.) 

89.  A  party  has  a  right  to  set  off  notes 
of  a  firni  of  bankers,  taken  by  him  after  he 
knew  that  they  had  stopped  payment,  but 
before  he  knew  that  either  of  the  partners 
had  committed  an  act  of  bankruptcy ;  but 
he  is  not  entitled  to  set  off  notes  of  such 
bankers  taken  by  him  after  he  knew  that 
either  of  the  partners  of  the  bank  had  com- 
mitted an  act  of  bankruptcy.  Dixon  v.  Cass, 
1  B.(&  Ad.  343.     (Eng.) 

90.  Where,  previously  to  October  24th, 
1842,  the  defendants,  who  were  bankers, 
had  discounted  bills  to  a  large  amount  for 
certain  customers,  who  had  become  bank- 
rupts on  that  day,  at  which  time  the  defend- 
ants had  in  their  hands  a  balance  belonging 
to  the  bankrupts.  The  bills  were  indorsed 
by  the  bankrupts  in  blank,  and  two  of  them 
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were  paid  by  the  acceptors  before  the  bank- 
ruptcy ;  the  others  far  exceeding  the  amount 
of  the  balance  in  the  defendant's  hands,  did 
not  become  due  till  the  16th  of  November, 
and  on  other  subsequent  days.  The  action, 
which  was  for  money  lent,  was  commenced 
on  the  2d  of  November,  and  on  the  8th  of 
the  same  month,  the  defendants  proved 
against  the  bankrupt's  estate  the  whole  of 
bills,  except  the  two  which  had  been  paid, 
deducting  the  balance  in  their  hands.  It 
was  held,  that  the  defendants  as  indorsees 
of  the  bills  were  entitled  to  set  them  off  in 
the  action.  Alsager  v.  Currie,  12  M.  &  W. 
751 ;  13  L.  J.,  Exch.  203.     (Eng.) 

91.  In  an  action  by  assignees,  banker's 
notes  bought  by  the  debtor  after  the  banker 
has  stopped  payment,  and  before  an  act  of 
bankruptcy  is  committed,  may  be  set  off. 
Hawkins  v.  Whitten,  10  B.  &  G.  217  ;  5  M. 
&  B.  219.     (Eng.) 

92.  A  note  of  an  insolvent  debtor  pur- 
chased after  the  assignment  of  all  his  estate 
to  trustees,  cannot  be  set  off  by  the  debtor 
of  the  insolvent  against  the  debt  for  which  a 
suit  is  brought  by  the  assignees.  Johnson 
K.  Bloodgood,  1  Johnson,  303 ;  same  v.  same, 
1  Gaines'  Gases. 

93.  Acceptance,  not  due  till  after  the 
bankruptcy  of  the  acceptor,  may  be  set  off. 
Ex  parte  Wagstaff,  13  Ves.  65.     (Eng.) 

94.  If  a  debtor  of  the  bankrupt's  estate 
obtains  a  bill  with  the  bankrupt's  name  up- 
on it,  which  he  knows  forms  no  demand  up- 
on the  estate,  after  notice  of  the  bankrupt's 
insolvency,  and  with  a  view  to  set  off,  he  is 
not  a  iona  fide  holder.  Ex  parte  Stone,  1 
Glyn.  <&  J.  191. 

95.  Where  bankers  advanced  to  0.  500Z. 
on  his  promissory  note,  and,  subsequently, 
without  notice  to  him  deposited  the  same, 
with  other  securities,  with  W.  &  Co.,  as  se- 
curity for  a  debt.  The  bankers  having  be- 
come bankrupt,  W.  &  Co.  compelled  C.  to 
pay  them  the  amount  due  on  his  note.  Prior 
to  the  bankruptcy,  C.  had  obtained  posses- 
sion of  bank  and  interest  notes  of  the  bank- 
ers, to  an  amount  more  than  sufBcient  to 
have  paid  the  amount  due  on  his  promissory 
note.  Credit  was  given  to  the  assignees  of 
the  bankrupts  by  W.  &  Co.  for  the  amount 


paid  to  them  by  C,  and  the  assignees  having 
paid  them  the  balance  of  their  debt,  they 
delivered  over  to  them  the  securities  then  in 
their  hands,  which  were  more  than  sufBcient 
to  secure  them  the  repayment  of  their  debt. 
It  was  held,  that  C.  was  entitled  to  set  off 
against  the  amount  due  on  his  note  a  sufB- 
cient portion  of  bank  and  interest  notes  of 
the  bankrupts  in  his  hands,  and  to  prove  the 
balance  due  on  such  notes  against  the  estate. 
Ex  parte  Staddon,  3  Mont.,  D.  (&  D.  256 ;  7 
Jmj-.  358;12i.  J".,BawS.,  39.     (Eng.) 

96.  The  defendants  being  indebted  for 
money  lent  to  them  by  their  bankers,  who 
afterwards  became  bankrupt,  received  from 
their  customers,  on  the  day  of  the  stoppage 
of  payment  by  the  bankers,  but  without  no- 
tice of  an  act  of  bankruptcy,  certain  notes  of 
the  bankrupts,  in  part  payment  of  antecedent 
debts,  on  condition  of  debiting  themselves 
with  so  much  only  as  they  should  receive 
from  the  assignees  on  the  notes .  They  also 
received  from  other  parties,  other  notes  of 
the  bankrupts,  for  which  they  were  to  pay 
so  much  only  as  they  should  receive  from 
the  assignees  for  such  notes.  An  action  for 
money  loaned  having  been  brought  by  the 
assignees  of  the  bankrupts  against  the  defend- 
ants, it  was  held,  that  the  defendants  had 
a  beneficial  interest  in  the  first  description 
of  notes,  and  might,  therefore,  set  them  off; 
but  that  they  could  not  set  off"  the  second 
description  of  notes,  as  they  held  them 
merely  as  trustees  for  them.  Porster  v. 
Wilson,  12  W.  &  W.  191 ;  13  L.  J.,  Exch. 
209.     (Eng.) 

97.  Where  three  partners  delivered  bills 
to  D.  for  special  purpose.  Two  of  the  part- 
ners became  bankrupts.  In  an  action  by 
their  assignees  against  D.  for  the  proceeds 
of  the  bill,  it  was  held,  that  one  of  the  part- 
ners not  having  been  made  bankrupt,  this 
was  not  a  case  of  mutual  credits  within  5 
Geo.  2,  c.  30,  s.  28,  so  as  to  entitle  the  de- 
fendant to  set  off  the  bills  against  a  debt  due 
to  him  from  the  partners.  Stainforth  v. 
Fellows,  1  Marsh,  184;  2  Biost,  151.  (Eng.) 

98.  P.  &  Co.  having  borrowed  a  large 
sum  from  the  Bank  of  Bengal,  deposited 
company's  paper  with  the  bank  for  a  greater 
amount  as  a  collateral  security,  accompanied 
with  a  written  agreement  authorizing  the 
bank,  in  default  of  non-payment,  by  a  given 
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day,  "  to  sell  the  company's  paper  for  the 
reimbursement  of  the  bank,  rendering  to  P. 
&  Co.  any  surplus."  Before  default  P.  & 
Co.  were  declared  insolvents,  under  the  In- 
dian insolvent  act,  9  Geo.  4,  c.  73.  At  the 
time  of  the  adjudication  of  insolvency  the 
bank  were  holders  of  two  promissory  notes 
of  P.  &  Co.,  which  they  had  discounted  for 
them  before  the  loan.  The  time  for  repay- 
ment having  expired,  the  bank  sold  the  com- 
pany's paper,  the  proceeds  of  which,  after 
satisfying  the  principal  and  interest,  pro- 
duced a  considerable  surplus.  In  an  action 
by  the  assignees  of  P.  &  Co.  against  the 
bank,  to  recover  the  surplus,  it  was  held, 
that  the  bank  could  not  set  off  the  two  pro- 
missory notes,  and  that  the  case  did  not 
come  within  the  mutual  credit  clause  in 
bankruptcy  act.  Young  v.  Bank  of  Ben- 
gal, 1  Moore,  P.  C.  C.  150;  1  Deac.  622. 
(Eng.) 

09.  In  October,  1825,  G.  applied  to  the 
bankrupt  to  discount  the  note,  and  took  as 
part  payment  the  proceeds  of  a  bill  accepted 
by  the  bankrupt,  payable  to  G.'s  order.  G. 
indorsed  this  bill  for  value  to  the  defendant, 
and  he  got  it  discounted  by  H.,  who  was  the 
holder  when  it  became  due.  A  commission 
of  bankruptcy  issued  against  the  bankrupt 
on  the  23d  December,  and  the  bill  became 
due  on  the  24th,  when  it  was  presented  and 
dishonored.  On  the  26th  H.  received  the 
amount  from  the  defendant  and  returned  the 
bill  to  him.  It  was  held,  that  he  had  a 
right  to  set  off  the  bill  against  the  demand 
of  the  assignees  on  the  note.  Collins  v. 
JoneiS,  10  B.  &  C.  777.     (Eng.) 

1 00.  In  an  action  by  assignees  to  recover 
the  value  of  goods  sold  and  delivered  to  the 
defendants  by  the  bankrupt,  the  defendants 
cannot  set  off  the  bankrupt's  acceptance, 
which  they  do  not  hold  in  their  own  right, 
but  in  effect  for  other  persons.  Fair  v.  Mc- 
Iver,  16  East.  130.     (Eng.) 

101.  "When  and  when  not  specifi- 
cally appropriated.  Where  A.  desired 
leave  to  place  certain  long  bills  in  B.'s  hands 
and  to  be  allowed  permission  to  draw,  with- 
out renewal,  bills  of  shorter  dates,  and  de- 
sired B.  to  calculate  the  sum  to  be  drawn 
for,  allowing  commission ;  and  the  long  bills 
indorsed  by  A.  were  enclosed  to  B.  in  the 
same  letter.    B.  answered,  that,  agreeably 


to  A.'s  wishes,  he  had  discounted  the  bills, 
and  then  specified  the  amount  to  be  drawn 
for.  This  transaction  is  not  an  exchange  or 
sale  of  bills  upon  discount,  but  a  deposit  of 
the  long  bills  on  condition  of  being  allowed 
to  draw  shorter  bills;  and  B.  having  ac- 
cepted A.'s  bills,  and  such  acceptances  be- 
ing dishonored  in  consequence  of  B.'s  bank- 
ruptcy, and  the  long  bills  having  remained 
in  specie  in  B.'s  hands  at  the  time  of  his 
bankruptcy,  and  B.'s  assignees,  having  af- 
terwards received  the  value  of  them,  A.  may 
recover  the  amount  of  them  as  money  had 
and  received  to  his  use.  Parke  v.  Eliason, 
lEast.64A.    (Eng.) 

1 02.  B.  was  in  the  habit  of  drawing biUs 
on  H.  &  Co.,  bankers,  and  of  remitting  bills 
to  them  of  an  amount  fully  sufficient  to  meet 
their  acceptances.  H.  &  Co.  became  bank- 
rupt. At  that  time  there  were  in  the  hands 
of  holders  for  value  undue  bills  for  a  large 
amount,  drawn  by  B.  upon  H.  &  Co.,  and 
accepted  by  them ;  but  H.  &  Co.  had  mis- 
appropriated the  greater  part  of  the  bills  re- 
mitted to  meet  them.  It  was  held,  that  B. 
could  not  claim  to  have  returned  to  him  such 
of  the  remitted  bills  as  remained  in  the  hands 
of  H.  &  Co.,  at  the  time  of  their  bankruptcy, 
but  that  they  must  be  applied  so  far  as  they 
would  extend  in  pay  ment  of  the  bills  accepted 
byH.  &Co.  Ex  parte  CATiick,  2  De  G.  £ 
J.  208.     (Eng.) 

103.  Where  there  was  an  agreement  be- 
tween an  English  firm  and  an  American  firm, 
that  the  American  should  purchase  American 
bank  shares,  and  remit  them  to  the  English 
house,  for  sale,  drawing  bills  on  the  English 
house  for  the  amount  of  the  purchase  money, 
and  that  the  proceeds  of  the  shares  should  be 
applied  to  the  paj'ment  of  the  bills.  Various 
bills  were  so  drawn  and  negotiated  by  the 
American  house.  Both  houses  became  bank- 
rupt, and  the  certificates  of  the  bank  shares 
did  not  arrive  in  England  until  after  the  bank- 
ruptcy of  the  English  house,  when  they  got 
into  the  possession  of  the  assignees.  It  was 
held,  that  the  holders  of  the  bills  were  enti- 
tled to  have  the  proceeds  of  the  shares  ap- 
plied in  payment  of  the  bills,  and  that  the 
shares  were  not  within  the  operation  of  the 
clause  of  reputed  ownership.  Ex  parte 
Brown,  3  Deac.  91;  3  Mont.  &  Ayr.  471; 
2  Jur.  82.     (Eng.) 

104.  When  in  the  order  and  dis- 
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position  of  bankrupt  and  when  not. 
Where  the  partners  of  a  firm,  one  of  whom 
was  trustee  for  the  owner  of  negotiable  notes, 
were  allowed  by  her  to  dejjosifc  them  with  a 
bank  as  security  for  advances.  After  being 
redeemed  they  were  deposited,  without  the 
knowledge  of  the  owner,  with  another  bank 
as  security  for  a  loan.  Upon  the  eve  of 
bankruptcy,  the  trustee  paid  off' the  debt  out 
of  the  pfirtnership  funds,  and  withdrew  the 
notes.  The  notes  had  been  treated  by  the 
firm  as  patnership  property,  but  when  not 
deposited  were  in  the  possession  of  the  trus- 
tee alone.  It  was  held,  that  the  notes  re- 
mained trust  property,  and  were  not  in  the 
order  and  disposition  of  the  bankrupts.  Sin- 
clair V.  Wilson,  1  Jur.,  N.  S.  967 ;  24  L.  J., 
Chanc.  537  ;  20  Beav.  324.     (Eng.) 

105.  "Who  entitled  to.  Bankers  re- 
fused to  discount  bills  for  a  customer,  but 
agreed  that  he  should  draw  upon  them  in  the 
usual  way,  depositing  with  them  the  bills. 
The  bills  were  deposited  accordingly  but  the 
bankers  forthwith  discounted  them  with  a 
London  correspondent,  who  remitted  them 
to  a  fourth  party.  The  bankers  having  be- 
come bankrupt,  and  the  fourth  party  agree- 
ing to  deal  with  the  bills  as  the  court  should 
direct.  Held,  that  the  customer  was  enti- 
tled to  the  bills,  accounting  for  the  amount 
of  checks  paid  for  by  the  bankers,  but  that 
he  was  not  entitled  to  be  reimbursed  in  full, 
the  sum  which  he  paid  to  the  London  cor- 
respondent in  satisfaction  of  his  claim  on 
the  bills.  Ex  parte  Edwards,  6  Jur.  877. 
(Eng.) 


BILLS  OF  EXCHANG-E. 

1.  Foreign.  Where  drafts  made  and 
dated  at  Neuremberg,  Bavaria,  drawn  or  pur- 
porting to  be  drawn  on  a  house  at  Leipzic, 
accepted  by  authorized  agents  in  the  United 
States,  by-  merely  writing  the  word  "ac- 
cepted" with  date  and  drawers'  name  across 
the  face  of  the  draft,  are  over  due,  and  pay- 
.  ment  thereof  is  suspended  for  a  period  of  14 
days,  the  drawer  having  a  place  of  business 
in  the  United  States,  within  the  southern 
district  of  New  York,  at  which  the  accept- 
ances were  executed  will  be  ordered  to  show 
cause  why  he  shall  not  be  adjudicated  a 
bankrupt  upon  the  petition  of  the  maker  or 


owner  of  the  draft.     Geyer  v.  Bombard  & 
Beyrick,  S.  D.  N.  Y.    Unreported. 

[Petition  in  the  case  filed  by  Audley  W.  Gaz'- 
zam,  Solicitor  for  E.  Geyer  of  Neuremberg, 
Bavaria.  Proceedings  peoding  at  date  of  going 
to  press.] 


BILL  OF  SALE, 

1 .  By  sheriff.  An  execution  is  hona 
fide  completed  by  sale  if  there  is  a  bill  of  sale 
to  the  execution  creditor  for  the  full  value, 
and  the  amount  is  actually  paid  over. 
Loader  v.  Hiscock,  1F.(&F.  132.      (Eng.) 

2.  Goods  seized  by  a  sheriff  under  a  fi,  fa. 
were  valued  and  delivered  to  the  execution 
creditor,  upon  a  bona  fide  purchase  by  him ; 
but  no  bill  of  sale  was  executed.  It  was 
held,  that  there  was  a  valid  sale  of  the 
goods.  Hernam  v.  Bowker,  11  jExch.  760. 
(Eng.) 

3.  Where  the  sheriff  in  possession  of  the 
goods  of  the  debtor  under  a  ^.  fa.,  executed 
on  the  evening  of  Saturday,  a  bill  of  sale  of 
the  goods  seized  to  the  execution  creditor 
containing  a  clause  of  indemnity  from  the 
creditor  to  the  sheriff.  The  debtor  had  pre- 
viously committed  an  act  of  bankruptcy 
upon  which  he  was  afterwards  made  bank- 
rupt. Notice  of  this  act  of  bankruptcy  was 
sent  to  the  creditor's  residence,  but  in  con- 
sequence of  his  absence  from  home  was  not 
received  by  him  till  Saturday.  The  credi- 
tor did  not  execute  the  bill  of  sale  till  the 
following  Monday  when  the  goods  were 
delivered  to  him.  It  was  held,  that  the 
property  passed  upon  the  execution  of  the 
bill  of  sale  by  the  sheriff  and  that  the  exe- 
cution was  therefore  executed  and  levied  by 
seizure  and  sale  within.  12  &  13  Viet.  c. 
106,  s.  133.  Christie  v.  Winnington,  8 
Hxch.  287 ;  22  L.  J.,  Exch.  212.     (Eng.) 

4.  Where  an  insolvent  debtor  executed  a 
bill  of  sale  to  a  creditor  who  had  obtained 
the  levy  of  an  attachment  after  notice  of  the 
debtoi-'s  insolvency,  the  court  held  the  giv- 
ing of  the  same  was  a  violation  of  the  U.  S. 
bankrupt  act  of  1867,  as  being  a  preference, 
In  re  Gregg.  (Cal.),  4  N.  B.  B.  150, 
citing  Shawhan  «.  Wheritt,  7  How.  744; 
Jones  V.  Houland,  8  Met.  377;  Morgan 
Root,  &  Co.  V.  Mastick,  2  2V.  B.  B.  163 ; 
Doan  ».  Compton,  2  JT.  B.  B.  182;  Parrin 
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V.  Crawford,  2  N.  B.  B.  181 ;  Wadsworth 
V.  Treadwell,  2  N.  B.  B.  101 ;  Langley  v. 
Perry,  2  N.  B.  B.  180. 

5.  A  trader  gave  a  bill  of  sale  of  his 
stock  in  trade  to  A.  in  consideration  of  his 
indorsing  a  bill  of  exchange  which  the  tra- 
der discounted,  but  the  bill  of  sale  was  not 
registered.  Nine  months  afterwards  he  ex- 
ecuted an  assignment  of  the  bulk  of  his 
property  to  secure  the  same  debt  and  further 
advances.  Held,  that  the  assignment  being 
otherwise  fraudulent,  could  not  be  suppor- 
ted on  the  ground  that  it  was  a  substitution 
for  the  first  bill  of  sale.  Ex  parte  Foxley, 
im  re  Nurse,  3  L.  B.  Ch.  515 ;  16  W.  B. 
831 ;  18  L.  T.,  N.  S.  862.     (Eng.) 

6.  Not  registered.  Where  a  person 
purchases  and  takes  possession  of  a  ship, 
for  which  he  has  paid  the  purchase  money, 
and  the  ship  is  transferred  to  him  by  a  bill 
of  sale  in  proper  form  but  not  registered 
and  the  seller  afterwards  becomes  bankrupt. 
Held,  that,  the  purchaser  has,  under  17  & 
18  Vick.  c.  104,  a  good  legal  title  against 
the  bankrupt  and  all  who  claim  under  him, 
and  by  25  &  26  Vict.  c.  63,  he  has  an  equit- 
able title,  which  will  entitle  him  to  maintain 
trover  against  any  one  not  having  both  a 
legal  and  an  equitable  title.  Stapleton  v. 
Haymen,  2  S.  <&  C.  918  ;  10  Jur.,  N.  S. 
497  ;  33  L.  J.,  Exch.  170;  12  W.  B.  317. 
(Eng.) 

7.  Sufficient  change  of  posses- 
sion under.  The  holder  of  a  bill  of  sale  of 
the  household  furniture  and  other  effects  of 
a  trader  (the  inventory  relating  only  to  the 
household  furniture  and  not  to  the  stock  in 
trade,)  by  agreement  with  the  trader,  sent 
to  take  and  preserve  possession  of  the  furni- 
ture and  effects  for  the  holder  a  young 
woman,  who  thenceforth  lived  with  the  tra- 
der in  all  respects  as  one  of  his  family,  the 
apparent  possession  of  the  trader  continu- 
ing as  before.  The  trader  shortly  afterwards 
became  bankrupt,  and  his  assignees  having 
brought  an  action  against  the  holder  of  the 
bill  of  sale  to  recover  the  value  of  goods  as- 
signed by  it,  the  jury  was  directed  to  find  a 
verdict  for  the  defendant,  if  they  believed 
that  the  young  woman  actually,  and  not 
mere  colorable,  took  possession  of  the  goods 
on  the  part  of  the  holder  of  the  bill  of  sale. 


and  would  not  allow  them  to  be  dealt  with 
without  his  instructions.  Held,  that  this 
was  not  a  misdirection,  and  (the  jury  hav- 
ing found  for  the  defendant)  that  the  furni- 
ture was  not  in  the  possession,  order  of  dis- 
position of  the  trader  at  the  time  of  his 
bankruptcy.  Vicarino  v.  HoUingsworth, 
20  L:  T.,  N.  S.  362 ;  17  W.  B.  613. 
(Eng.) 

8.  When  and  when  not  a  fraudu- 
lent preference.  Where  a  trader,  being 
pressed  by  a  creditor  for  payment  or  security, 
one  or  the  other  of  which  he  said  he  would 
have,  gave  a  bill  of  sale  of  certain  wools 
and  cloths  in  a  mill,  apparently  the  whole 
of  his  stock,  and  immediately  left  his  busi- 
ness and  home,  and  become  bankrupt ;  this, 
inasmuch  as  the  act  done  did  not  redeem  the 
trader,  even  from  any  present  difBculty, 
which  is  the  ordinary  motive  for  such  an  act 
when  actually  done  under  pressure  of  a 
threat,  is  evidence  that  it  was  not  done  un- 
der the  pressure  of  a  threat,  but,  voluntarily, 
and  with  a  view  to  prefer  a  particular  credi- 
tor, in  contemplation  of  bankruptcy;  and 
is  therefore  void  against  the  other  creditors 
of  the  bankrupt.  Thornton  v.  Hargreaves, 
7  East.  544.     (Eng.) 


BLANKS. 

1.  In  pleadings.  Pleadings  are  de- 
fective where  an  allegation  is  made  that  an 
act  was  committed  on  the  blank  day  of 
hlanh  within  the  six  months  next  preceding 
the  commencement  of  bankruptcy  proeced- 
ings.  In  re  Chappell,  (JV.  D.  N.  Y.)  4 
JV.  B.  B.  176. 


BONA  FIDE  DEBT. 

1.  Cannot  be  secured  by  judg- 
ment. It  is  not  a  sufficient  answer  to  say 
that,  the  warrant  of  attorney  was  given  to 
secure  a  bona  fide  debt  and  that  at  the  time 
the  creditor  has  no  knowledge  of  his  debtors 
insolvency,  the  question  depends  upon  the 
knowledge  or  information  which  the  creditor 
had  at  the  time  he  made  his  warrant  operar 
tive.  Golson,  et  al.  Neihoff  ef  al.  5  N.  B.  B. 
56. 
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1.  Assignees.  The  judge  at  any  time 
may,  and  upon  the  request  in  writing  of  any 
creditor  who  has  proved  his  claim  shall,  re- 
quire the  assignee  to  give  good  and  sufficient 
bond  to  the  United  States,  with  a  condition 
for  the  faithful  performance  and  discharge  of 
his  duties.  Sec.  13  U.  S.fbankrupt  act, 
1867. 

2.  The  bankrupt  law  contemplates  that 
an  assignee  in  bankruptcy  should  give  a 
separate  and  distinct  bond  for  each  case  in 
which  he  is  appointed  or  elected,  provided  a 
bond  be  needed  at  all.  In  re  McFadden, 
(^Texas,)  3  N.  B.  B.  27. 

3.  Forfeiture  of.  One  in  custody  un- 
der a  ea.  sa.,  gave  bond  with  security,  to 
comply  with  the  requisites  of  the  insolvent 
law  of  4th  April,  1798.  Having  petitioned, 
and  being  opposed  by  his  creditors,  proceed- 
ings were  stayed  until  the  next  term,-  and  a 
new  bond  given.  At  the  August  term  it 
was  objected  that  he  had  not  filed  an  inven- 
tory ot  his  debts  and  credits  with  his  peti- 
tion, but  the  case  was  continued  under  ad- 
visement, and  he  did  not  surrender  himself. 
In  November  term  the  court  discharged  the 
petition  on  account  of  irregularity.  Ad- 
judged that  the  second  bond  was  forfeited. 
Potter  et  al.  v.  Norman,  3  Yates,  Pa.  R. 
388. 

4.  If  the  petition  of  an  insolvent  be  re- 
jected because  he  had  made  the  accompany- 
ing affidavit  before  the  prothonotary  who 
had  no  power  to  administer  the  oath,  and  be 
immediately  surrendered  to  jail,  the  condi- 
tion of  his  bond  to  take  the  benefit  of  the 
act  is  forfeited.  Detwiler  v.  Casselberry,  5 
W.  (6  S.  Pa.  B.  179. 

5.  How  affected  by  discharge. 
A  discharge  granted  to  a  person  in  1843,  un- 
der the  bankrupt  act  of  1841,  exonerates 
him  from  liability  on  a  bond  executed  by 
him  as  a  co-security  in  1837,  conditioned 
that  the  plaintiff  in  a  replevin  suit  would 
pay  such  amount  as  might  be  recovered 
against  him  therein,  although  the  replevin 
suit  was  pending  and  undetermined  when 
the  discharge  was  granted.  Tobias  v.  Rog- 
ers, 3  Kernan,  59. 

Gaz.  ,  27 


6.  Joint  and  several.  The  obligee 
of  a  joint  and  several  bond  given  by  the 
members  of  a  copartnership,  is  entitled  to 
dividends  out  of  the  joint  and  separate  as- 
sets, the  firm  and  its  several  members  hav- 
ing been  adjudged  bankrupt.  In  re  Bige- 
low  et  al,  (6'.  D.  N.  Y.)  2  N.  B.  B.  121. 

7.  Where  the  court  cannot  approve  the 
bond  as  proper  in  form,  and  the  delay  in  fil- 
ing has  been  more  than  ten  days,,  the  issuing 
of  execution  on  the  decree  will  not  be  stay- 
ed. Benjamin  v.  Hart,  (<?.  D.  N.  T.)  4  N. 
B.  B. 138. 

8.  Of  bankrupt  for  discharged 
debt.  When  there  has  been  a  recovery  m 
the  mayor's  court  of  New  York,  and  defend- 
ant afterwards  obtains  a  certificate  of  bank- 
ruptcy in  Pennsylvania,  and  being  taken  on 
a  ea.  sa.  with  judgment,  voluntary  pays 
part  of  the  money  and  gives  his  bond  for 
the  residue,  it  shall  bind  him.  Nixon  v. 
Young,  2  Yates,  Penn.  B.  156. 

9.  Of  insolvent  debtor.  When  an 

insolvent  debtor  gives  bonds  to  appear  at  tho 
next  term  of  the  court  of  common  pleas 
and  present  his  petition  for  the  benefit  of  the 
insolvent  laws,  the  condition  of  the  bond 
must  be  complied  with,  and  a  petition  with 
the  statements  required  by  law  must  be 
presented  within  the  next  term,  otherwise 
his  bond  will  be  forfeited.  In  re  McDonough, 
37  Penn.  B.  275. 

10.  When  a  time  has  been  fixed  by 
court  for  hearing  the  petitioner  and  his  cred- 
itors, the  petitioner,  if  he  would  save  his 
bond,  must  either  ask  for  a  discharge,  sur- 
render himself  to  jail,  or  procure  another 
day  for  final  hearing.  The  statute  requires 
of  him  an  active  compliance  with  its  provis- 
ions. The  discharge  of  an  msolvent  by  the 
court  below  under  such  circumstances  will 
be  reversed.  In  re  McDonough,  37  Penn. 
B.  275. 

11.  A  bond  given  under  the  11th  section 
of  the  act  of  12th  July,  1842,  is  forfeited 
by  the  omission  to  apply  by  petition  for  the 
benefit  of  the  insolvent  laws  within  thirty 
days  from  its  date ;  it  is  not  enough  that 
the  application  be  made  at  the  next  term  of 
the  court  of  common  pleas.  Haviland  v. 
Hayward,  35  Penn.  B.  459. 


210 


BONDS. 


12.  Of  performance,  bankruptcy 
of  principal  debtor.  If  neither  of  the 
alternatives  of  the  condition  of  a  poor  debt- 
or's bond  be  performed  within  the  six 
months,  the  surety  is  not  discharged  from 
his  liability  by  the  principal  debtor's  filing 
his  petition  in  bankruptcy  before  the  expira- 
tion of  the  six  months,  and  after  that  time 
obtaining  his  certificate  of  discharge  as  a 
bankrupt  under  the  bankrupt  law  of  the 
United  States.  Oraggin  v.  Bailey,  23  Me.  B. 
104. 

13.  Payment  of  dividend  on  lost. 
Where  a  creditor  lost  his  bond,  after  proving 
his  debt,  the  court  ordered  that  he  might  re- 
ceive the  dividends  upon  his  debt,  upon  mak- 
ing afiBdavit  of  the  facts  and  indemnifying  the 
assignees.  HJx  parte  Kobins,  1  Deac.  587. 
(Eng.) 

14.  Voluntary.  Voluntary  bonds, 
though  given  under  a  strong  moral  obliga- 
tion, as  a  marriage  contracted,  and  property 
received  as  a  husband,  or  by  a  man  having 
a  wife  living  at  the  time,  are  not  provable, 
being  void  as  against  creditors.  Gilham  v. 
Locke,  9  res.  613.     (Eng.) 

15.  A  voluntary  bond,  though  void 
against  creditors,  being  valid  as  between  the 
parties,  its  surrender  is  a  consideration  that 
will  sustain  a  substituted  bond  against  cred- 
itors, unless  with  a  fraudulent  design,  as  by 
an  insolvent  to  substitute  a  valid  for  an  in- 
valid security  against  creditors,  and  there- 
fore such  substituted  bond  may  be  proved. 
Ex  parte  Berry,  19  Yes.  218.     (Eng.) 

1 6.  A  partner  in  a  bank  gave  a  bond  to 
his  sister,  in  performance,  as  it  was  alleged, 
of  a  promise  voluntarily  made  to  their  father 
on  his  deathbed.  The  sister  died,  having 
specifically  bequeathed  the  sum  secured  by 
the  bond.  The  bankrupt  gave  the  legatee  new 
bonds  for  sums  amounting  together  to  the  sum 
secured  by  the  original  bond,  in  considera- 
tion of  the  delivery  up  of  that  instrument. 
Six  years  afterwards  the  partners  in  the 
bank,  including  the  obligor,  became  bank- 
rupt. At  the  times  of  both  transactions 
the  firm  must  have  been  insolvent,  and  the 
obligor  must  have  then  known  or  siispeoted 
this  to  be  the  case ;  but  the  transactions 
were  entered  into  fairly,  and  without  refer- 
ence to  this  circumstance.     There  was  no 


evidence,  however,  of  any  notice  or  suspi- 
cion on  the  part  of  the  obligees.  Held,  that 
they  were  entitled  to  prove  upon  the  bonds. 
Ex  parte  Hoskins,  i  Be  G.  &  8.  549 ;  13 
Jur.  114;  18  L.  J".,  Bank.  11.     (Eng.) 
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1.  Where  one  of  two  obligors  in  a  joint 
and  several  bond  became  bankrupt,  and  the 
obligee  having  by  several  dividends  been 
paid  20s.  in  the  pound  upon  the  amount  of 
principal  and  interest  due  at  the  date  of  the 
commission,  also  carried  in  a  claim  in  re- 
spect of  the  same  bond  under  a  decree  in 
suit  for  the  administration  of  the  estate  of 
the  co-obligor  who  had  died.  Held,  that 
the  amount  due  to  the  obligee  in  respect  of 
such  claims  was  to  be  computed  by  treating 
the  dividends  as  ordinary  payments  on  ac- 
count, that  is  by  applying  each  dividend  in 
the  first  place  to  the  payment  of  the  in- 
terest due  at  the  date  of  such  dividend, 
and  the  surplus  if  any,  in  reduction  of  the 
principal.  Bower  v.  Morris,  1  Craig  & 
Pfe.351.  (Eng.) 

2.  The  cancelation  of  a  bond  by  an  obli- 
gee, on  an  agreement  between  her  and  the 
obligor  without  the  consent  of  her  co-ob- 
ligee, does  not  effect  the  latter's  right  of 
proof  on  the  bond  against  the  obligor's 
estate.  Ex  parte  Smith,  7  Jm:  864. 
(Eng.) 

3.  Action  on  a  bond  under  1  and  2  Vict. 
c.  100,  s.  8,  given  by  a  defendant  and 
others,  his  partners  in  trade.  Held,  that 
the  bankruptcy  and  certificate  of  the  de- 
fendant and  his  partners,  after  the  actions 
in  which  the  judgment  was  obtained,  but 
before  judgment,  furnished  no  answer  to  an 
action  upon  the  bond ;  the  demand  arising 
thereon  not  being  a  debt  (contingent  or 
otherwise)  provable  under  the  flat  by  virtue 
of  any  of  the  provisions  of  the  6  Geo.  4,  c. 
16.  Hintom  v.  Acraman,  2  C.  B.  367 ;  3 
D.  &  L.  426;  10  Jur.  203 ;  15  L.  J.,  G.  P. 
52.    (Eng.) 

4.  A  man  on  his  marriage  gave  a  bond, 
conditional  for  payment  of  1,000?.,  with  in- 
terest. By  a  settlement  of  even  date  it  was 
declared  that  the  trustees  should;  during  his 
life,  or  until  he  should  become  bankrupt  or 
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insolvent,  to  allow  him  to  retain  in  his 
hands  the  1,000?.,  or  such  part  of  it  as  he 
should  think  fit.  In  1826,  he  became  bank- 
rupt. The  trustees,  in  1827,  proved  for  the 
1,000Z.,  but  the  commissioners  expunged 
the  proof,  and  the  trustees  did  not  take  any 
steps  to  have  a  value  set  upon  the  bond  as 
for  a  sum  payable  on  the  bankrupt's  death, 
and  to  be  allowed  to  prove  for  the  amount 
of  the  valuation.  In  1860,  the  bankrupt  be- 
ing dead,  and  fresh  assets  having  come  in, 
the  trustees  applied  again  to  prove  for  the 
whole  amount.  Held,  that  although  the 
provisions  for  calling  the  money  on  bank- 
ruptcy was  void,  the  debt  was  valid  as  a 
debt  payable  upon  the  death  of  the  bankrupt, 
and  that  proof  of  it  ought  to  be  allowed, 
not  disturbing  former  dividends.  Ex  parte, 
Boddam,  8    Be.  G.,  F.  <&  J.  625.     (Eng.) 

5.  Held,  that  the  decision  in  1827,  was 
not  a  judgment  against  the  claim,  the  debt 
not  being  then  payable,  and  no  attempt  hav- 
ing been  made  to  prove  for  it  on  the  footing 
of  its  payable  in  future.     Ih. 

6.  Where  the  condition  of  a  post-obit 
bond,  given  by  way  of  ante-nuptial  settle- 
ment, had  been  broken,  proof  was  ordered 
to  be  admitted  for  the  whole  amount  se- 
cured. Ex  parte  Griffiths,  1  Be  Gex,  597. 
(Eng.) 

7.  A.  was  indebted  to  B.  and  Co.  in  20,- 
0001.  on  a  banking  account.  B.  and  Co. 
agreed,  that  if  A.  and  0.  would  give  a  bond 
for  paying  10,0002.  by  yearly  instalments  of 
1,000Z.,  paying  interest  on  any  instalments 
in  arrear,  the  debt  should  be  considered  as 
reduced  to  10,000Z.  and  canceled.  The 
bond  was  given.  Before  one  instalment  be- 
came due  both  B.  and  Co.  and  A.  became 
bankrupt.  The  assignees  of  B.  and  Co. 
claimed  to  prove  for  the  whole  20,000Z.  and 
interest.  Held,  that  as  an  additional  debtor 
was  introduced,  and  as  the  bond  contemplated 
the  falling  in  arrear  of  the  instalments,  and 
as  none  of  the  particulars  of  the  agreement 
were  reduced  into  writing,  the  old  debt 
must  be  considered  to  have  been  intended  to 
be- satisfied  by  the  bond  and  the  proof  must 
be  rejected.  Ex  parte  Hernaman,  12  Jiw. 
643 ;  17  L.  J.,  Bank.  17.     (Eng.) 

8.  A  bond  conditioned  for  the  payment 
of  a  sum  to  the  executions  of  the  obligee. 


and  interest  in  the  meantime  to  him,  on  cer- 
tain days  or  within  twenty  days'  after  de- 
mand, is  not  provable  under  a  commission 
against  the  obligee,  though  no  interest  has 
been  paid,  and  there  has  been  no  demand, 
for,  until  neglect  to  pay  after  demand  only, 
the  bond  was  forfeited.  Winter  ».  Mousely, 
2B.d!  A.  802;  Parker  v.  Ramsbotham,  5 
B.  S  B.  138  ;  3  JS.  &  C.  257.     (Eng.) 

9.  A  bond  is  provable  given  by  the  bank- 
rupt in  consideration  of  his  wife's  fortune, 
that  he,  his  heirs,  &c.,  would  within  three 
months  from  the  marriage,  on  receiving  no- 
tice from  the  trustees,  pay  them  \,000l.  to 
be  held  on  the  trusts  of  the  marriage  settle- 
ment, though  no  notice  was  given  before  the 
bankruptcy.  Ex  parte  Hooper,  Mont.  & 
Ayr.  395.     (Eng.) 

10.  If  a  bond  by  a  pi-incipal  and  surety 
has  not  been  forfeited  before  the  bankruptcy 
of  the  surety  the  debt  is  not  barred  by  the 
certificate.  Alsop  v.  Price,  1  Bougl.  160. 
(Eng.) 

11.  A.,  B.  and  C.  being  bankers  in  co- 
partnership, were  appointed  treasurers 
of  a  corporate  body,  and  executed  a 
joint  and  several  bond  in  penalty  of  20,- 
0001.  conditioned  for  the  performance  by 
them  of  various  duties  as  treasurers,  and  es- 
pecially that  they  would,  "  when  there  unto 
required  by  the  company,"  pay  all  balances 
in  their  hands.  A  commission  issued  against 
A.,  B.  and  C,  who  had  at  the  time  a  large 
balance  in  their  hands  as  treasurers,  but  no 
demand  upon  the  bond  having  been  made  by 
the  company  before  the  bankruptcy.  Held, 
that  there  was  not  a  sufiScient  breach  of  the 
conditions  to  constitute  a  debt  provable 
against  the  separate  estates  of  the  bank- 
rupt. Ex  parte  Lancaster  Canal  Com- 
pany, 1  Mont.  27.  (Eng.) 

12.  Of  indemnity.  A  bond  of  indem- 
nity given  for  the  protection  of  an  attaching 
ofiScer  who  has  not  been  compelled  to  pay, 
or  sued  for  his  acts,  does  not  constitute  a 
debt  which  is  provable  in  insolvency  against 
the  obligors.  Kingman  ».  Eowle,  5.  Allen, 
(Mass.')  133. 

1 3.  Where  there  is  a  bond  of  indemnity, 
and  the  petitioners  have  paid  part  before 
bankruptcy  and  part  after,  they  may  prove 
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the  whole.    Mx  parte  Cockshot,  3    Sro., 
C.  C.  502.     (Eng.) 

14.  Where  a  bankrupt  had  given  an  in- 
demnity bond  to  the  sheriff,  and  the  amount 
of  damage  was  not  ascertained,  the  court  di- 
rected a  claim  ho  be  entered.  Ex  parte 
Marshall,  1  Mont.  S  Bligh.  242 ;  3  Beac.  & 
Chit.  120 ;  2  Deac.  <&  Chit.  589 ;  1  Mont.  <& 
Ayr.  118, 145 ;  1  Mont.  &  Bligh.  242.  (Eng.) 

15.  Vesting  in  assignees.  A  money- 
bond  does  not  pass  to  the  assignees  of  the 
obligee,  where  he  has  assigned  it  to  creditors 
to  secure  a  debt  of  a  larger  amount  than  the 
bond,  although  the  assignment  is  expressed 
to  be  for  further  security  and  contains  a 
proviso  defeating  it  on  payment  of  the  debt. 
Dangerfield  v.  Thomas,  9  A.i&  £.292;  1 
P.  &  D.  287.    (Eng.) 

16.  "When  bankrupt  reputed 
owner  of.  Where  a  trust  settlement 
gives  power  to  the  trustees  to  invest  only  in 
government  or  real  securities,  and  they  lend 
a  portion  of  the  trust  monies  to  a  banking 
firm,  in  which  one  of  the  trustees  was  a 
partner,  upon  a  mortgage  of  certain  bonds, 
in  which  some  of  the  partners  were  obligees. 
Afterwards  another  partner  in  the  bank  was 
appointed  a  new  trustee.  The  bankers  be- 
came bankrupt.  No  notice  of  the  mortgage 
was  given  to  any  of  the  obligors,  but  the 
bonds  remained  in  the  custody  of  the  bank- 
ers. The  sole  surviving  obligee  in  one  of 
the  bonds  was  one  of  the  partners  and  one 
of  the  trustees.  Seld,  that  he  was  the  real 
and  not  merely  the  reputed  owner  of  the 
bond  debt,  but  that  he  held  it  in  trust,  and 
that  it  was  not  in  the  reputed  ownership  of 
either  the  firm  or  himself ;  and  that  where 
certain  of  the  bonds  had  been  paid  off  and 
replaced  by  different  securities  without  the 
knowledge  of  the  cestui  gue  trust,  and  which 
last  mentioned  securities  were  set  apart  and 
marked  by  the  bankers  with  the  names  of 
the  trustees  of  the  settlement,  such  securi- 
ties were  not  in  the  reputed  ownership  of 
the  bankers.  Ex  parte  Greaves,  8  De  G., 
Mae.  (&  a.  291 ;  2  Jur.,  N.  S.  651  ;  25  L. 
J.,  Bank.  53.     (Eng.) 


BONDED  GOODS. 
1 .  Detaining  until  duty  paid.    A. 
having  two  pipes  of  wine  lying  in  a  bonded 


warehouse  in  the  name  of  B.,  who  had  given 
a  bond  for  the  duties,  sold  them,  to  C.  and 
gave  him  a  delivery  order,  and  it  was  at  the 
same  time  agreed  that  C.  should  pay  the  du- 
ties. B.  was  called  upon  and  paid  the  duties 
and  took  the  wine  to  bis  own  cellar.  A.  re- 
paid the  amount  of  duties  to  B.  C.  never 
required  B.  to  transfer  the  wine  to  his  own 
name  ;  but  he  took  away  one  pipe  and  paid 
warehouse  rent  to  B.  0.  afterwards  became 
bankrupt.  B.,  at  A.'s  request,  may  hold 
the  other  pipe  until  the  duties  are  paid. 
Winks  -B.  Hassan,  ^B.&C.  372.    (Eng.) 

2.  Vesting  in  assignees.  Where 
goods  were  deposited  in  bond  in  a  warehouse 
to  await  the  order  of  the  depositor,  who 
signed  receipts  for  the  same  and  delivered 
the  receipts  to  his  bankers  to  secure  advan-* 
ces.  No  notice  of  such  delivery  of  the  re- 
ceipts was  given  to  the  warehouseman.  The 
depositor  afterwards  became  bankrupt ;  it 
was  held  that  the  goods  remained  in  his  or- 
der and  disposition,  and  as  such  passed  to 
and  vested  in  his  assignees.  In  re  Wilson, 
14  L.  T.,  N.  S.  369.    (Eng.) 


BOOK  DEBTS. 
.1.  What  are,  and  what  are  not. 

Book  debts,  within  the  meaning  of  24  &  25 
Vict.  c.  134,  s.  137,  are  such  debts  accruing 
in  the  ordinary  course  of  a  man's  trade,  as 
are  usually  entered  in  the  trade  books.  Ship- 
ley V.  Marshall,  14  C.  B.,  N.  8. 566;  9  Jur., 
N.  8.  1060 ;  32  L.  J.,  C.  P.  258 ;  8  L.  T., 
N.  8.  430.     (Eng.) 

2.  24  &  25  Vict.  c.  134,  s.  137,  does  not 
authorize  the  sale  of  the  books  of  a  solicitor 
who  has  become  bankrupt.  Ex  parte  Roh- 
erts,  10  Jur.,  N.  8. 28 ;  33  L.  J.,  Bank.  8 ; 
12  W.  B.  183;  19  L.  T.,  N.  8.  <tC9. 
(Eng.) 

3.  Book  debts  are  debts  entered  in  books 
during  the  course  of  business,  and  where  the 
bankrupt  carried  on  the  business  of  a  grocer, 
a  bill  of  exchange  is  not  a  book  debt,  and  so 
does  not  pass  under  a  sale  by  the  court  of 
his  book  debts.  McEvoy  v.  Bent,  11  W.  E. 
314.     (Eng.) 
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BOOKS  OF  ACCOUNT. 

1.  If  a  proper  cash  book  has  not  been 
kept,  such  omission  is  fatal  to  the  granting 
of  a  discharge.  In  re  Gay,  (ilfame,)  2  N. 
B.  R.  114  ;  in  re  Littlefleld,  (ilfass.)  3  N. 
B.  B.  13. 

2.  The  question  of  what  are  proper  books 
must  in  each  case  be  a  question  of  evidence. 
If  they  are  insufficient  to  show  the  state  of  a 
man's  business  so  that  he  cannot  tell  how 
much  he  makes  or  loses  each  year,  they  can- 
not be  considered  proper  books  of  account. 
In  re  Newman,  (^S.  D.  N.  Z.)  2  N.  B.  B. 
99. 

3.  If  a  bankrupt  has  the  actual  posses- 
sion of  a  joint  estate  and  joint  books  of  ac- 
count, he  must  disclose  them  to  his  separate 
assignees,  and  if  he  wilfully  fails  to  disclose 
them  he  is  not  entitled  to  a  discharge.  In  re 
Beal,  (ilfas«.)  2  N.  B.  B.  178. 

4.  Although  books  of  account  are  not 
kept  in  the  form  which  the  most  correct 
system  of  book-keeping  would  sanction,  yet 
if  the  entries  in  them  cover  all  the  business 
transactions  with  such  minuteness  of  detail 
that  these  transactions  would  be  laid  bare  by 
reference  thereto,  it  is  sufficient.  InreB,. 
W.  &  G.  B.  Beatty,  (S.  D.  N.  F.)  2  N.  B. 
B.  176. 

5.  A  bankrupt  sold  out  the  whole  of  his 
interest  in  a  store  in  June,  1867.  In  Feb- 
ruary, 1868,  he  filed  his  petition  in  bank- 
ruptcy. Between  June  and  February  he 
was  out  of  business,  except  that  he  bought 
and  sold  apples,  partly  on  his  own  account, 
and  partly  on  a  joint  enterprise  with  another, 
but  no  books  of  account  were  kept.  The 
court  decided  that  the  bmission  to  keep  such 
books  must  prevent  the  granting  of  a  dis- 
charge. In  re  Tyler,  (ilfass.)  4  N.  B.  B. 
27 ;  citing  in  re  Waite,  3  N.  B.  B.  23. 

6.  A  bankrupt  tradesman  is  not  entitled 
to  a  discharge  under  the  bankrupt  act  if  he 
has  neglected  to  keep  an  invoice  or  stock 
book.  In  re  White,  CAfass.)  2  JV.  B.  B.  179. 

7.  Books  of  account  are  not  properly  kept 
where  the  cash  book  fails  to  show  in  an  in- 
telligible manner,  the  nature  and  character 
of  the  receipts  and  disbursements  of  cash, 
and  where  many  cash  transactions  are  omit- 


ted altogether.    In  re  Murdock,  Mackey,  et 
al.  iS.  D.  N.  r.)  4  iV".  B.  B.  17. 

8.  If  the  bankrupt  being  a  tradesman  has 
failed  since  the  passage  of  the  U.  S.  bankrupt 
act  of  1867,  to  keep  proper  books  of  account 
he  will  be  refused  a  discharge.  i»u'e  Bound, 
(^S.D.N.  r.)4JV".  JS.ie.  164. 

9.  A  bankrupt,  some  months  before  filing 
his  petition  for  adjudication  in  bankruptcy 
sold  out  his  interest  in  his  store,  but  contin- 
ued to  buy  and  sell  partly  on  his  own  account 
and  partly  on  a  joint  enterprise  with  another. 
He  kept  no  books  of  account  of  these  trans- 
actions and  the  court  held  such  omission 
was  material,  and  prevented  the  granting  of 
a  discharge.  In  re  Tyler,  (ilfass.)  4  N.  B. 
B.27. 

10.  It  is  not  right  to  condemn  a  trader 
for  not  keeping  proper  books  of  account 
without  full  evidence  of  the  facts  and  their 
bearing  upon  the  business  of  the  debtor.  In 
re  Batchelder,  {Mass.)  3  JV.  B.  B.  37. 

1 1 .  Where  the  receipts  and  disbursements 
of  a  firm  are  not  all  entered  in  the  cash  book, 
and  entries  therein  are  unintelligible,  the 
books  are  not  properly  kept  and  a  discharge 
will  be  refused  the  bankrupt.  In  re  Mur- 
dock, Mackey,  et  al.  (_S.  D:  N.  T.)  4  JV.  B. 
iJ.  17. 

12.  The  failure  of  a  bankrupt  to  keep 
proper  books  of  account  in  a  business  that 
was  wound  up  before  his  bankruptcy,  so 
that  there  was  nothing  for  the  assignee  to 
do  or  inquire  into,  will  not  bar  the  bank- 
rupt's discharge.  In  re  Reach,  QMass.)  3 
JV.  B.  B.  3. 

1 3.  Where  books  of  account  have  been 
mutilated,  but  the  accounts  therein  contained 
transferred  to  other  books,  such  mutilation 
will  not  bar  a  discharge.  In  re  Nooman  & 
Connolly,  {Mass.)  3  JV.  B.  B.  63. 

14.  An  accidental  and  temporary  omis- 
sion to  make  entries  in  proper  books  of  ac- 
count, is  scarcely  within  the  law.  Where 
books  are  lost  and  not  found  within  a  rea- 
sonable time  it  is  the  bankrupt's  duty  to  sup- 
ply their  place  with  others,  but  a  neglect  to 
keep  them,  on  purpose,  for  a  reasonable 
time  would  be  a  failure  to  keep  proper  books. 
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In  re  Hammond  &  Coolidge,  (Jfass.)  3  N. 
B.  K.  71. 

15.  A  failure  to  keep  a  cash  book  for  the 
space  of  nine  montlis  is  such  an  omission  as 
will  prevent  a  discharge.  In  re  Bellis  & 
Milligan,  (S.  D.  N.  T.)  3  iV.  B.  B.  124. 

1 6.  It  is  the  policy  of  the  2yth  section  of 
the  XJ.  S.  bankrupt  act  of  1867,  tliat  after 
its  passage  erery  merchant  or  tradesman 
should  keep  such  "  books  of  account "  as, 
considering  the  business  and  condition  of 
the  debtor,  would  enable  any  competent  per- 
son to  determine  from  his  books,  invoices, 
&c.,  the  real  condition  of  the  debtor's  affairs. 
It  is  not  however  necessary  that  these  books 
of  account  be  kept  according  to  the  forms 
taught  in  the  schools,  but  if  a  cash  account 
of  receipts  and  expenditures  is  not  kept  no 
one  can  determine  the  real  condition  of  the 
debtor's  affairs.  An  omission  to  keep  pro- 
per books  need  not  be  fraudulent  to  prevent 
the  bankrupt's  discharge.  In  re  Solomon, 
(^Pa.}  2  N.  B.  B.  94,  citing  in  re  Gay, 
{Maine,')  2  N.  B.  B.  114. 

17.  A  bankrupt  who  buys  and  sells  pro- 
duce, and  purposely  omits  to  keep  any  books 
or  any  account  whatever,  but  pockets  his 
gains  and  throws  his  losses  on  his  creditors, 
cannot  receive  a  discharge.  In  re  O'Bannon, 
2  N.  B.  B.  6.       , 


BOSTON,  HARTFORD  &  ERIE 
RAILROAD. 

1.  Approval  of  assignees  of. 
Where  a  corporation  holding  property  and 
carrying  on  business  in  three  several  states 
is  adjudicated  bankrupt,  and  assignees  are 
appointed  who  are  respectively  citizens  of 
two  states  in  which  proceedings  in  bank- 
ruptcy are  pending,  but  assignee  is  not  ap- 
pointed who  resides  in  the  third  state  in 
which  proceedings  in  bankruptcy  are  also 
pending.  Held,  that  as  three  assignees  were 
to  be  chosen,  and  proceedings  were  pending 
in  three  different  distiicts,  it  ought  to  have 
been  so  arranged  that  each  of  the  districts 
could  have  an  assignee  within  it  a  resident 
thereof,  and  that  in  the  district  in  which  no 
assignee  has  been  appointed,  the  court  there 
declmes  to  approve  the  election  of  assignees. 
In  re  Boston,  Hartford  &  Erie  Railroad,  (5. 
B.  N.  r.)  5  JV.  B.  B.  233. 


BRICKMAKERS. 

1.  Before  12  &  13  Vict.  c.  106,  s.  65,  a 
person  who  rented  a  brick-ground  and  made 
bricks  thereon  for  public  sale,  was  held  sub- 
ject to  the  bankrupt  laws.  Wells  v.  Parker, 
1  T.  E.  34;  1  Bro.P.  C.  545.  But  after- 
wards held,  that  a  man,  whether  tennor  or 
freeholder,  who  sells  bricks  made  from  the 
produce  of  his  soil,  is  not  a  trader  within 
the  bankrupt  laws ;  but  he  is  if  he  purchases 
the  materials  of  his  manufacture.  Ex  parte 
Gallimore,  2  Bose,  424.     (Eng.) 

2.  And  where  a  devisee  for  life  of  an  es- 
tate, part  of  which  was  a  brick-ground,  mak- 
ing bricks  there  for  sale  generally,  with  a 
view  to  profit,  was  not  a  trader  though  he 
purchased  the  coals  and  some  of  the  wood 
used  in  burning  the  bricks,  and  occupied  the 
same  ground  as  a  brickmaker  for  general 
sale  before  the  estate  came  to  him  by  devise ; 
for  this  is  but  a  more  beneficial  mode  of  en- 
joying his  own  estate,  by  carrying  the  soil 
to  market  in  an  ameliorated  state  ;  and  it  is 
not  buying  of  any  commodity  to  sell  it 
again.  Sutton  v.  Meeley,  7  East.  442;  3 
Smith,  445 ;  3  iS.  P.  ex  parte  Burgess,  2  Glyn. 
(&  I.  183.     (Eng.) 

3.  If  a  person  manufactures  bricks  from 
his  own  estate,  and  according  to  the  usual 
mode  of  burning  the  clay  into  bricks,  he 
buys  chalk  and  bums  in  with  the  clay,  not 
for  the  purpose  of  carrying  on  lime  burnmg 
as  a  business,  but  as  the  most  convenient 
mode  of  burning  the  clay  into  bricks ;  is  not 
trading,  although  the  use  of  the  chalk  was 
not  necessary  for  the  manufacture  of  the 
bricks,  and  he  subsequently  sells  the  liuie 
produced  in  the  process.  Parll  ».  Bowling, 
M.  &  M.  263 ;  5  C.SP.  500.     (Eng.) 

4.  A  person  purchasing  land  for  the  pur- 
pose of  making  bricks  from  it,  and  selling 
them,  and  agreeing  to  pay  4s.  per  thousand 
bricks  in  part  of  the  purchase  money,  and 
making  and  selling  bricks  accordingly,  is 
not  a  trader.  Ilearne  v.  Rogers,  4  M.  (&E. 
486;  9B.  <i  O.  577.    (Eng.) 

5.  A  brickmaker  taking  the  earth  off  the 
waste,  for  which  he  afterwards  paid  a  con- 
sideration, and  selling  the  bricks,  is  a  trader. 
Ex  parte  Harrison,  1  Bro.  0.  C  173. 
(Eng.) 
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BRITISH  SUBJECTS. 

1.  Discharged  bankrupts.  In  the 
case  of  a  British  subject,  a  discharge  by  the 
bankrupt  laws  of  England,  will  protect  the 
person  of  the  bankrupt  in  this  state.  Harris 
et  al.  V.  Mandeville,  2  Y»tes'  Pa.  B.  99. 

2.  Subject  to  English  bankrupt 
law.  The  bankrupt  laws  of  England  are 
binding  on  British  subjects  here.  Harris  v. 
Mandeville,  2  Dallas'  Pa.  B.  256. 


BROKER. 

1.  Set-offs  by.  Where  insurance  bro- 
kers effected  several  policies  of  insurance, 
some  in  the  name  and  on  account  of  their 
own  firm,  others  in  the  name  of  their  own 
firm,  but  on  account  of  their  principals,  and 
others  in  the  name  and  on  account  of  their 
principals,  for  which  principals  they  acted 
under  a  del  credere  commission,  without  the 
knowledge  of  the  underwriters,  it  was  held, 
that  in  an  action  against  them  for  premiums, 
by  assignees  of  one  t)f  the  underwriters,  up- 
on those  policies,  who  had'become  bankrupt, 
the  brokers  might  set  off  losses  and  returns 
due  on  all  of  those  policies,  which  were  ef- 
fected in  the  name  of  their  own  flrni,  but 
not  on  such  as  were  effected  in  the  names  of 
their  principals,  such  losses  and  returns  hav- 
ing become  due  on  those  policies  before  the 
time  when  the  bankrupt  stopped  payment, 
though  they  had  not  been  adjusted  by  the 
bankrupt,  but  only  by  the  other  underwriters 
between  the  time  of  his  stopping  payment 
and  committing  an  act  of  bankruptcy,  on 
which  adjustments  the  brokers  had  given 
their  principals  credit  for  the  amount.  Ros- 
ter V.  Eason,  2  M.  (&  S.  112.     (Eng.) 

2.  Whore  a  policy  to  a  broker  acting  un- 
der a  del  credere  commission  was  underwrit- 
ten by  the  bankrupt,  and  a  loss  upon  the 
policy  happen  before  the  bankruptcy,  the 
broker  may  deduct  the  amount  of  the  loss 
from  the  debt  which  he  owes  to  the  bank- 
rupt's estate.  Bize  v.  Dickason,  1  T.  B.  285. 
(Eng.) 

3.  Where  brokers  effected  policies  on 
goods  on  account  of  their  principals,  in  their 
own  names,  and  accepted  bills  on  account  of 


the  goods  which  were  consigned  to  them  and 
lost  before  arrival,  it  was  held,  that  they 
might  set  off  such  losses  in  an  action  by  the 
assignees  of  the  underwriter  for  the  premi- 
ums, although  they  had  not  any  del  credere 
commission,  and  the  losses  were  not  adjust- 
ed. Parker  v.  Beasley,  2  M.  d;  S.  423. 
(Eng.) 

4.  In  an  action  by  assignees  of  a  bank- 
rupt underwriter  against  insurance  brokers 
for  premiums  due  to  the  bankrupt,  the  bro- 
kers are  entitled  to  set  off,  by  reason  of 
mutual  credit,  a  loss  which  occurred  before 
the  bankruptcy  upon  a  policy  underwritten 
by  the  bankrupt  and  effected  by  the 
brokers  in  their  own  name  for  a  prin- 
cipal for  whom  they  were  acting  on  a  del 
credere  commission.  Lee  v.  BuUen,  4  Jur., 
N.  S.  557 ;  27  L.  J.,  Q.  B.  161  iSEl.S  Bl. 
692,  n.    (Eng.) 

5.  An  insurance  broker,  who  is  indebted 
to  the  assignees  of  a  bankrupt  underwriter 
for  premiums,  cannot,  without  an  especial 
authority,  set  off  against  that  debt  sums  due 
from  the  underwriter  for  returns  of  premium 
whether  the  returns  became  due  before  the 
bankruptcy,  or  after  the  bankruptcy.  Mi- 
nett  V.  Forrester,  4  Taunt.  541.     (Eng,) 

6.  A  broker,  who  is  indebted  to  assignees 
for  premiums  due  to  them  upon  policies  sub- 
scribed.by  the  bankrupt  before  his  bankrupt- 
cy is  not  entitled  to  set  off  returns  of  pre- 
mium due  upon  the  arrival  of  ships  which 
have  arrived  since  bankruptcy.  Gold- 
schmidt  v.  Lyon,  4  Taunt.  534.     (Eng.) 


BREACH.  OF  PROMISE. 

1 .  A  judgment  for  a  breach  of  promise 
to  marry  is  a  provable  debt  and  is  discharged 
with  bankrupt's  other  debts  by  his  discharge 
in  bankruptcy.    In  re  Sidle,  2  N.  B.  B.  77. 


BUILDERS. 

1 .  A  builder  is  a  person  who  builds  either 
on  his  own  or  another's  land  for  a  profit. 
Ex  parte  Neirincks,  2  ilfoM*.  S  Ayr.  384 ; 
1  Deac.  78.     (Eng.) 
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3.  A  party  who  bought  six  carcasses  of 
houses  for  the  pui-pose  of  finishing  them,  and 
selling  them  again  when  he  had  made  them 
habitable,  and  who  ordered  materials  for 
this  purpose,  representing  himself  to  be  a 
builder,  may,  be  made  a  bankrupt  as  a 
builder.      lb. 

3.  A  man,  by  purchasing  land  with  un- 
finished houses  upon  it,  and  employing  per- 
sons to  complete  these  houses,  is  not  a  tra- 
der unless  he  holds  himself  out  as  a  builder, 
or  expresses  his  intention  of  continuing  in 
that  business.  HJx  parte  Edwards,  4  Jur. 
153.     (Eng.) 

4.  Two  attorneys  in  partnership  lent 
money  on  a  mortgage  to  a  party  engaged  in 
a  building  speculation;  and  the  mortgage 
being  forfeited,  they  took  possession  of  the 
carcasses  of  the  houses,  and  finished  them  at 
their  own  expense,  for  the  purpose  of  selling 
or  letting  them ;  they  also  purchased  a  few 
other  carca.sses,  not  in  their  character  of 
mortgagees,  which  they  employed  a  builder 
to  finish,  for  the  same  purpose.  Held,  that 
this  was  not  a  joint  trading  as  builders, 
within  the  meaning  of  the  bankrupt  laws. 
Ex  parte  Edwai'ds,  1  Mont.,  D.  <f  D.  3. 
(Eng.) 

5.  A  barrister  bought  land  in  two  sev- 
eral places,  and  commenced  building  a  num- 
ber of  houses  thereon,  which  he  sold  as  op- 
portunity occurred.  He  had  also  built  and 
sold  another  house  in  a  different  place,  and 
had  on  one  occasion  accepted  a  bill  describ- 
ing him  as  a  builder.  The  jury  found  that 
these  was  isolated  transactions,  and  not  a 
part  of  a  general  system  of  business.  Held, 
that  he  was  not  liable  to  bo  made  a  bank- 
rupt as  a  builder.  Stewart  v.  Sloper,  3 
Exch.  700  ;  18  L.  J.,  Exch.  321;  s.  c,  3 
De  G.  <&  8.  557  ;  13  Jwr.  581 ;  18  L.  J., 
Bank.  14.   (Eng.) 


BURDEN  OF  PROOF. 

1 .  If  an  execution  creditor  should  allege 
against  the  claim  of  assignees,  that  his  judg- 
ment was  signed  under  a  warrant  of  attor- 
ney in  an  action  commenced  adversely,  and 
was,  therefore,  protected  by  1  Will.  4,  c.  7, 
s.  7,  the  onus  of  proving  the  action  so  com- 
menced was  on  such  creditor.     Linnit  v. 


Chaffers,  4  Q.  B.  762 ;  V.  <&M.U;  12  L. 
J.,  Q.  B.  377.     (Eng.) 

2.  The  burden  of  proof  is  on  the  creditors 
objecting  to  the  discharge  of  a  bankrupt 
to  show  that  the  debt  was  false  and  ficti- 
tious and  when  there  is  a  failure  to  sub- 
stantiate the  allegation  a  discharge  will  be 
granted.    In  re  Orcutt,  4N.B.B  176. 

3.  The  35th  section  of  the  TJ.  S.  bank- 
rupt act  of  1867,  declaring  that  a  sale,  trans- 
fer, etc.  not  made  in  the  usual  and  ordinary 
course  of  the  business  of  the  debtor,  shall 
be  prima  faeie  evidence  of  fraud  and  throws 
the  burden  of  proof  on  the  purchaser  to  sus- 
tain the  validity  of  his  purchase.  In  such 
cases  the  proofs  may  be  taken  ore  tenus 
at  the  hearing.  Wilson,  assignee  v.  Stod- 
dart,  (ilficft.)   4  iV.  B.  B.  76. 

4.  An  assignment  by  a  trader  of  all  his 
property  to  secure  a  present  advance  is  not 
necessarily  fraudulent,  and  an  act  of  bank- 
ruptcy, unless  the  lender  knew  that  the 
object  of  the  loan  was  to  defeat  and  delay 
creditors ;  and  the  law  does  not  impose  on 
the  lender  the  obligation  of  showing  the 
bona  fides  of  the  loan.  In  re  Coleman,  1 
L.  B.,  Oh.  228;  12  Jur.,  N.  S.  38;  35  L. 
J.,  Bank.  8  ;    13  i.  T.,  N.  S.  621.    (Eng.) 

5.  The  burden  of  proving  that  all  the 
proceedings  in  insolvency,  under  which  a 
defendant  claims  a  discharge,  were  regular 
and  conformable  to  the  statute  is  upon  the 
defendant  throughout  the  case,  but  the  cer- 
tificate of  his  discharge  is  prima  fade  evi- 
dence of  such  regularity.  Blanchard  v. 
Young,  11  Cush.  (ilfass.)  341. 

6.  Where  the  debtor  is  a  fanner  the  bur- 
den of  proving  his  insolvency  is  on  the  peti- 
tioning creditor.  In  re  Miller  &  Keys, 
iS.  C.)  3  iV.  B.  B.  54. 

7.  The  burden  of  proof  is  on  the  credi- 
tor who  opposes  the  bankrupt's  discharge. 
In  re  Wm.  O'Kell;  (5^.2).  N.  Y.)  2  N.  B. 
B.  35.  In  re  Nooman  et  al.  (^Mass.)  3  JV. 
B.  B.  63. 

8.  Where  the  bankrupt  has  taken  the 
oath  required  by  section  29  of  the  act,  the 
burden  will  be  upon  the  creditor  to  show 
that  the  bankrupt  has  forfeited  his  title  to  a 
discharge  by  having  done  some  of  the  things 
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specified  in  that  section  as  grounds  for  with- 
holding a  discharge.  In  re  Hill,  (/S.  D.  N. 
r.)  1  N.  B.  B.  42. 

9.  Section  41  of  the  U.  S.  bankrupt  act 
of  1867,  throws  the  burden  of  proof  upon 
the  alleged  bankrupt  and  a  denial  of  the 
facts  in  the  petition  by  the  answer  of  the 
respondents  does  not  shift  this  burden  upon 
the  petitioners.  In  re  Randall  &  Sunder- 
land, (^Oregon,')  3  N.  B.  B.  4. 

10.  The  burden  of  proof  is  on  the  cred- 
itor to  show  that  the  stoppage  or  suspension 
of  payment  of  commercial  paper  was  fraud- 
ulent. In  re  Davis  {8.  D.  N.  F.)  3  Jg.  B. 
B.89. 

1 1 .  The  burden  of  proof  is  on  the  debtor 
to  show  that  his  suspension  of  payment  was 
not  fraudulent.  In  re  Ballard  &  Parsons, 
(Cown.)  2  N.  B.  B.  84. 

12.  Although  the  language  of  the  41st 
section  of  the  U.  S.  bankrupt  act  of  1867, 
would  seem  to  throw  the  burden  of  proof 
upon  the  debtor  to  disprove  the  fact  set 
forth  in  the  petition,  still  the  petitioner  ought 
to  be  compelled  to  make  out  his  case  as  in 
any  other  issue  where  the  trial  is  by  jury. 
Brock  V.  Hoppock,  (S.  D.  N.  Y.)  2  N.  B. 
B.2. 

1 3.  A  failure  on  the  part  of  a  banker, 
merchant  or  trader  to  pay  his  notes  as  they 
fall  due  casts  on  him  the  necessity  of  ex- 
plaining his  conduct  and  rebutting  the  pre- 
sumption of  fraud  arising  from  his  stoppage 
of  payment.  Heinsheimer  etal.  v.  Shea,  et 
al.  (Jndiana,^  3  N.  B.  B.  46. 

14.  The  burden  of  proof  is  on  the  debtor 
to  show  that  he  did  not  intend  to  give  a 
preference  by  suffering  his  property  to  be 
taken  on  legal  process.  In  re  Dibblee,  (& 
B.  N.  r.)  2  N.  B.  B.  185. 

1 5.  It  is  a  rule  of  equity  as  to  a  judg- 
ment that  where  an  alleged  purchaser  asserts 
a  right  adverse  to  that  of  creditors  the  bur- 
den of  proof  is  on  him  to  show  that  the  con- 
sideration was  for  actual  value.  In  re  Long, 
(JPa.^  3  N.  B.  B.  66. 

1 6.  The  burden  of  proof  is  on  the  credit- 
or, who  asserts  that  the  bankrupt  has  con- 
cealed his  property.  Perkins  v.  Gray,  (Oto,) 
8  N.  B.  B.  189. 

Gaz.  28 


17.  "When  debtor  conceals  him- 
self. The  burden  of  proof  falls  on  th( 
petition  creditor  when  he  alleges  that  th( 
debtor  has  concealed  himself  to  avoid  servici 
of  process.    In  re  Hoppock,  2  Ben.  478. 


BUSINESS. 

1.  Carrying  on.  Where  a  bankrupl 
had  carried  on  business  and  resided  in  New 
York  for  a  long  time  but  removed  to  New 
Jersey,  a  year  or  two  so  before  the  filing  of 
his  petition.  The  court  decided  that  his  pe- 
tition was  properly  filed  in  the  district  cour( 
for  the  southern  district  of  New  York.  In 
re  Belcher,  (S.  D.  N.  Y.)  1  N.  B.  B.  202, 

2.  Where  a  bankrupt  had  an  office  and  a 
sign  with  his  brother's  name  on  it,  but  car- 
ried on  the  business  of  buying  and  selling 
merchandise.  The  court  decided  he  was 
carrying  on  business  within  the  meaning  of 
the  11th  section  of  the  U.  S.  bankrupt  act  of 
1867.  In  re  Bailly,  (S.  D.  N.  Y.)  1  N. 
B.  B.  177. 

3.  Dispatch  of.  Every  register  in  per- 
forming the  duties  required  of  hira  under 
the  act,  and  by  these  orders,  or  by  orders  of 
the  district  court  shall  use  all  reasonable 
dispatch,  and  shall  not  adjourn  the  business 
but  for  good  cause  shown.  Six  hours  session 
shall  constitute  a  day's  sitting  if  the  business 
requires ;  and  when  there  is  time  to  com- 
plete the  proceedings  in  progi-ess  within  the 
day,  the  party  obtaining  any  adjournment  or 
postponement  thereof,  may  be  charged  if  the 
court  think  proper,  with  all  the  costs  incur- 
red in  consequence  of  the  delay.  General 
(h-der  No.  6,  Swp.  Ct.  U.  S.—In  BanJc- 
ruptey. 

4.  Place  where  carried  on.  Where 
the  bankrupt,  resident  at  Boston,  Mass.  from 
May  1st  1867,  to  December  7,  1867,  and 
from  December  7, 1867,  to  January  21, 1868, 
he  resided  at  New  York,  therefore  he  did 
not  reside  in  the  latter  district  for  the  six 
months  next  immediately  preceding  the  time 
of  filing  the  petition,  or  for  the  longest  period 
during  such  six  months,  and  a  discharge  will 
be  refused  for  want  of  jurisdiction  by  the 
court  for  the  southern  district  of  New  York. 
In  re  Leighton,  {S.  B.  N.  Y.)  5  N.  B.  B. 
B.  95. 
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BUTCHER— CALLS. 


BUTCHER. 

1 .  A  butcher  is  within  the  bankrupt  laws. 
Dalby  V.  Smith,  4  Burr,  2148.     (Eng.) 


BUYING-  UP  DEBTS  AG-AINST 
BANKRUPT  BY  FRIENDS. 

1 .  Efforts  by  bankrupt's  friends  to  com- 
promise and  buy  up  his  debts,  and  stop  pro- 
ceedings in  bankruptcy,  are  no  fraud  upon 
the  bankrupt  act,  and  are  no  reason  why  the 
debts  should  be  postponed  and  not  voted 
upon  for  the  election  or  assignees.  Debts 
proved  before  election  and  sold  and  assigned 
after  proof  must  be  voted  upon  by  the  ac- 
tual owner,  and  not  by  the  original  creditor, 
and  the  owner  will  be  entitled  to  only  one 
vote.  Iw  re  Frank,  (iV.D.JV.r.)  &N.B.B. 


CALLS. 

1.  A  railway  company  proving  against 
the  estate  of  a  banki'upt  for  calls,  must,  ac- 
cording to  the  universal  principle  in  bank- 
ruptcy, deduct  the  price  or  value  of  the 
shares  from  the  amount  of  their  claim,  or 
give  up  the  shares  for  the  benefit  of  the  cred- 
itors of  the  bankrupt.  In  re  Jennings,  1 
Jur.,  Chaiie.  Bep.  236.     (Eng.) 

2.  The  liability  of  a  shareholder  of  a  com- 
pany to  pay  future  calls  is  not  a  liability  to 
pay  money  on  a  contingency  within  12  &  13 
Vict.c.  186,  s.  178,  and  consequently  such 
shareholder's  bankruptcy  is  no  bar  to  an  ac- 
tion for  a  call  made  subsequently  to  such 
bankruptcy.  General  Discounting  Com- 
pany V.  Stokes,  176 ;  B.  N.  S.  762 ;  84  L. 
J.,  C.  P.  25  ;  10  /.  N.  S.  1205  ;  13  W.  B. 
138  ;  11  L.  T.,  N.  S.  423 ;  S.  P.,  South 
Staffordshire  Railway  Company  v.  Burnside, 
5  Exch.  129  ;  Bailw.  Go's.  611 ;  20  L.  J., 
Exch.  120.     (Eng.) 

3.  By  the  deed  of  settlement  of  a  com- 
pany the  shareholders  covenanted  to  pay  the 
calls  on  their  shares,  and  it  was  stipulated 
that  no  assignees  of  bankrupts  should  be  en- 
titled to  become  shareholders  in  respect  of 
the  shares  held  by  a  bankrupt  shareholder, 
in  the  capital  of  the  company,  but  that  such 
assignees  should  be  entitled  to  sell  the  same 


upon  proof  of  the  bankruptcy  and  of  their 
title  as  assignees ;  and  a  general  power  was 
given  to  the  directors  to  make  calls  on  the 
holders  of  shares  other  than  the  bankrupt 
shareholders.  Held,  that  the  bankruptcy  of 
a  shareholder  was  an  answer  to  an  action 
for  calls  made  and  due  after  his  certificate, 
although  the  assignees  had  not  availed  them- 
selves of  the  power  of  sale,  and  the  bank- 
rupt still  remained  the  nominal  holder  of  the 
shares.  Wylam  Steam  Fuel  Company  v. 
Street,  10  Exch.  849 ;  3  C.  L.  B.  880 ;  24 
L.J.,Exch.20&.     (Eng.) 

4.  The  amount  of  a  call  made  upon 
a  co^jtributory,  under  the  winding-up  act 
of  1848,  before  his  bankruptcy,  might 
be  proved  against  his  separate  estate  by 
the  official  manager,  although  all  the  debts 
of^  the  company  are  not  paid,  for  which 
the  contributory  is  liable.  Ex  parte  Brown, 
ZBeG.di!  S.  590 ;  13  Jur.  978 ;  19  L.  J., 
Bank.  4.     (Eng.) 

5.  A.  was  a  shareholder  in  a  banking 
company  which  stopped  payment.  He  be- 
came bankrnpt,  and  before  he  obtained  his 
certificate,  an  order  for  the  winding-up  the 
affairs  of  the  company  was  obtained,  and 
subsequently  he  obtained  his  certificate. 
The  commissioner  declined  to  permit  the 
official  manager  to  prove  for  the  amount  of 
calls  on  the  bankrupt's  shares ;  but  the  court 
held  that,  under  ss.  14  and  30  of  the  winding- 
up  act  of  1849,  the  official  manager  was  en- 
titled to  go  in  and  prove  for  the  amount  of 
calls  in  competition  with  his  separate  cred- 
itors. Ex  parte  Nicholas,  2  Be  G.,  Mae.  & 
G.  271 ;  17  Jur.  6 ;  21  i.  /.,  Bank.  64. 
(Eng.) 

6.  A  shareholder  in  a  trading  company 
became  bankrupt.  The  company  continued, 
for  a  year  subsequently  to  the  bankruptcy, 
to  carry  on  its  business,  and  then  stopped, 
and  its  affairs  were  ordered  to  be  wound  up. 
By  the  company's  deed  of  settlement,  the 
assignees  of  any  bankrupt  shareholder  were 
authorized  to  sell  his  shares.  The  assignees 
of  this  bankrupt  shareholder  did  not  avail 
themselves  of  this  provision.  The  master 
placed  the  names  of  the  assignees  upon  the 
list  of  contributories  as  liable  in  respect  of 
the  bankrupt's  estate  up  to  the  bankruptcy, 
on  which  the  assignees  disclaimed.  The 
master  then  placed  the  name  of  the  bank- 
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rupt,  who  was  certified,  upon  -the  list  as 
liable  in  respect  of  calls  made  subsequent  to 
his  bankruptcy.  Held,  that  shares  in  a  joint 
stock  partnership  were  not  property,  as  the 
shares  in  an  incorporated  company,  but  that 
they  were  an  interest  determinable  on  bank- 
ruptcy, and  that  the  bankrupt's  name  ought 
not  to  be  on  the  list  in  respect  of  liabilities 
subsequent  to  his  bankruptcy.  In  re  Green- 
shields,  hBeG.(&  S.  599  ;  16  Jur.  517 ;  21 
L.  J.,  Ghanc.  733.     (Eng.) 

7.  After  a  bankrupt  has  been  settled  upon 
the  liist  of  contributories,  the  liquidator  may 
prove  against  his  estate  for  the  estimated 
value  of  future  calls  in  respect  of  the  shares 
held  by  him  in  the  company  which  is  being 
wound  up,  but  the  court  will  reserve  lib- 
erty to  the  assignees  to  institute  an  inquiry 
and  call  upon  the  liquidators  to  show  in  what 
way  the  estimate  was  arrived  at.  Ex  parte 
Gibbons,  11  L.  T.,  N.  S.  752.     (Eng.) 


CANAL  COMPANY. 

1.  Damages  against.  A  venire  to 
assess  damages  against  a  canal  company  is 
suit  at  law  within  the  meaning  of  §  8  of  the 
bankrupt  act  of  1841.  Union  Canal  Co.'W. 
Woodside,  11  Penn.  B.  176. 


CA.  SA. 

1 .  A  ca.  sa.  may  be  served  on  a  bankrupt 
after  the  commissioners  have  signed  his  cer- 
tificate of  discharge  and  before  it  is  allowed 
by  the  district  judge.  Peson  v.  Passmore, 
4  Yates'  Penn.  B.  139. 

3.  Motion  to  set  it  aside.  Where  a, 
defendant  was  discharged  under  the  bank- 
rupt law,  and  the  plaintiffs  assignee  issued 
a  ca.  sa.  on  a  judgment  against  defendant 
obtained  previous  to  his  discharge,  the  assig- 
nee not  knowing  of  the  defendant's  dis- 
charge, a  motion  to  set  aside  the  ca,  sa. 
was  granted  with  cost  on  defendant's  stipu- 
lating not  to  bring  a  suit  against  plaintiff's 
attorney.  Davis  v.  "Wiggins,  Jr.,  1  How. 
159. 


CARG-OES. 

1 .  "Wlien  in  the  order  and  dispo- 
sition of  bankrupt,  and  when  not. 
A.,  by  deed  dated  11th  of  November,  1857, 
assigned  the  cargo  with  which  the  ship  Es- 
turias  was  then  laden,  and  which  thereafter 
should  be  placed  on  board,  to  B.,  to  secure 
the  balance  of  a  banking  account.  On  the 
23d  January,  1858,  notice  of  the  deed  was 
sent,  directed  to  the  captain  of  the  ship, 
"  west  coast  of  Africa,"  but  it  never  reached 
him.*  At  the  date  of  the  deed,  B.  had  reason 
to  expect  that  the  ship  would  soon  sail  on 
her  homeward  voyage,  and  in  fact  she  was 
then  on  the  west  coast  of  Africa  for  the  pur- 
pose of  getting  a  cargo,  and  continued  so  to 
be  up  to  the  1st  of  February  following,  from 
which  time  till  the  11th  of  the  month,  she 
was  receiving  part  of  the  cargo  of  another 
vessel  of  A.  On  the  12th  of  February,  the 
ship  began  her  homeward  voyage.  A.  was 
adjudicated  bankrupt  on  the  1st  March,  and 
the  master  of  the  Esturias  was  served  with 
a  copy  of  the  notice  thereof  on  her  arrival. 
In  an  action  by  the  assignees  to  recover  the 
proceeds  of  the  cargo,  it  was  held,  that  the 
deed  operated  as  an  equitable  assignment  of 
the  cargo,  and  that  there  was  no  distinction 
between  the  part  of  the  cargo  put  on  board 
before  the  assignment,  and  the  part  put  on 
board  after ;  and  that  there  was  no  default 
in  B.  in  not  giving  notice  of  the  deed,  and 
therefore  the  goods  were  not  in  the  order 
and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner  within  12  &  13 
Vict.  c.  106,  s.  125.  Acraman  v.  Bates,  2 
SI.  S  El.  456 ;  6  Jur.,  N.  8.  294 ;  29  L.  J., 
Q.  B.  78  ;  1  L.  T.,  N.  S.  322.    (Eng.) 


CARRYING-  ON  BUSINESS. 

1.  In  the  United  States  by  for- 
eigners. Where  drafts  made  and  dated  at 
Neuremberg,  Bavaria,  drawn,  or  purporting 
to  be  drawn  on  a  house  at  Leipsic,  accepted 
by  authorized  agents  in  the  United  States  by 
merely  writing  the  word  "  accepted  "  with 
date  and  drawee's  name  across  the  face  of 
the  draft  are  overdue  and  payment  thereof 
is  suspended  for  a  period  of  14  days,  the 
drawee  having  a  place  of  business  in  the 
United  States  within  the  southern  district 
of  New  York,  at  which  the  acceptances  were 
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executed,  will  be  ordered  to  show  cause  why 
he  shall  not  be  adjudicated  a  bankrupt  upon 
the  petition  of  the  maker  or  owner  of  the 
draft.  Geyer  v.  Bombard  &  Beyrick,  ((S.  D. 
N.  F.)    Unreported. 

[Petition  in  this  case  filed  by  Audley  W. 
Giizzam,  solicitor  for  E.  Geyef  of  Neurem- 
lieig,  Bavaria.  Proceedings  pending  at  date 
of  going  to  press.] 

2.  Where  a  bankrupt  had  been  a  member 
of  a  manufacturing  firm  in  New  Jersey, 
which  had  failed  and  stopped  business,  and 
while  continuing  to  reside  in  New  Jersey 
had  an  office  in  New  York  where  he  received 
and  wrote  letters  and  was  settling  up  the 
business  of  the  firm,  it  was  decided  that 
he  was  not  carrying  on  business  in  New 
York  within  the  meaning  of  the  statute.  In 
re  Little,  (S.  D.  N.  Z.)  2  N.  B.  22.  97. 

3.  Where  a  person  acts  as  agent  and  at- 
torney for  his  brother  in  buymg  and  selling 
merchandise  in  New  York  city,  at  an  office 
having  a  sign  with  his  brother's  name  on  it, 
and  well  known  by  those  who  had  dealings 
with  him  to  be  doing  such  business  at  that 
office,  it  was  held  to  be  carrying  on  business 
within  the  meaning  of  the  11th  section  of  the 
act.  In  re  Bailly,  (S.  2).  N.  F.)  1  N.  B. 
B.  177. 

4.  The  bankrupt's  petition  for  adjudica- 
tion must  be  filed  in  the  district  in  which  he 
has  been  carrying  on  business.  In  re  Smith, 
{Mass.^  N.  B.  B.  Sup.  xlvi. 

5.  Where  a  petitioner  in  bankruptcy  had 
carried  on  business  and  resided  in  New  York 
for  twenty  years  prior  to  June,  1866,  and  re- 
moved his  residence  to  New  Jersey  that 
year,  it  was  held  that  his  petition  was  prop- 
erly filed  in  the  district  court  for  the  south- 
ern district  of  New  York.  In  re  Belcher, 
(S.  D.  N.  Y.)  1  N.  B.  B.  202. 

6.  A  bankrupt  should  file  his  petition  in 
the  district  in  which  he  has  last  carried  on 
business  openly,  and  in  his  own  name,  but 
not  m  that  district  where  he  is  only  a  book- 
keeper. In  re  Magie,  (S.  D.  N.  T.')  1  N. 
B.  B.  138  and  153. 

7.  Where  a  bankrupt  had  been  a  member 
of  a  manufacturing  firm  in  New  Jersey, 
which   failed    and   stopped    payment,    and 


whilst  continuing  to  reside  in  New  Jersey 
had  an  office  in  New  York  where  he  received 
and  wrote  letters  and  was  settling  up  the 
business  of  the  firm,  it  was  held,  that  he 
was  not  carrying  on  business  in  New  York 
within  the  meaning  of  the  bankrupt  laws. 
In  re  Little,  2  N.  B.  B.  97. 

8.  As  an  agent.  One  who  acts  as 
agent  for  another  within  the  district  at  an 
office  having  a  sign  out,  his  principal's  name 
thereon,  and  who  is  well  known  by  these 
having  dealings  with  him  to  be  doing  such 
business  at  that  office,  is  carrying  on  busi- 
ness there  within  the  bankrupt  act  of 
1867.    In  re  Baily,  2  Burr,  437. 


CAUSE  TO  BELIEVE  DEBTOR 
INSOLVENT. 

1.  See  Judgment,  recovery  of  by  cred- 
itor who  believes  his  debtor  insolvent.  Has- 
kell, assignee,  v.  Ingalls,  {Maine,)  5  N. 
B.B.  205. 

2.  A  creditor  who  has  reasonable  cause 
to  believe  his  debtor  insolvent,  and  who  re- 
ceives payment  of  his  debt  or  security  there- 
for, necessarily  knows  or  has  reasonable 
cause  to  believe  that  he  is  thereby  obtaining 
a  preference  which  is  forbidden  by  law. 
The  fact  that  the  debtor  cannot  pay  all  and 
then  pays  somemakes  in  itself  the  prohibit- 
ed preference.  Under  such  circumstances 
the  debtor  can  be  ordinarily  forced  intu 
bankruptcy,  and  if  not  forced  it  is  his  duty, 
unless  all  his  creditors  consent  to  indulg& 
him,  to  apply  ^for  the  benefit  of  the  act. 
Darby's  Trustees  v.  Lucas,   Unreported. 

3.  Where  a  son  is  a  creditor,  and  his 
father  the  debtor,  the  son  cannot  retain  a 
preference  received  within  four  months. 
Nor  could  he  as  a  creditor  or  a  relative  hold 
such  a  preference  having  reasonable  cause 
to  believe  his  debtor  insolvent.  Corbin  v. 
Corbin,  Unreported. 


CAUSE  TO  BELIEVE  SELLER 
INSOLVENT. 

1 .  Evidence  that  an  insolvent  debtor  was 
in  good  pecuniary  credit  in  the  town  where 
he  lived  at  the  time  when  a  conveyance  by 
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him  was  made,  is  admissible  upon  the  issue 
whether  the  grantee  had  reasonable  cause 
to  believe  insolvent.  Whitoher  v.  Shattuck, 
3  Allen,  (^Mass.^  319. 

2.  A  certificate  of  the  discharge  of  a  bank- 
rupt need  not  set  out  the  whole  record.  A 
certificate  of  the  discharge  of  a  bankrupt 
obtained  by  another  person  than  the  bank- 
rupt, is  as  valid  for  the  purposes  of  evidence 
as  the  one  given  to  the  bankrupt  himself. 
Pennell  et  al.  v,.  Percival,  1  Harris'  Pa. 
B.  197., 

3.  Impeachment  of.  In  order  to  be 
enabled  to  offer  evidence  to  impeach  a  certi- 
ficate in  bankruptcy  on  account  of  "  some 
fraud  or  wilful  concealment  by  him  of  his 
property "  the  "  prior  reasonable  notice, 
specifying  in  writing  such  fraud  or  conceal- 
ment" required  by  the  bankrupt  act,  should 
be  by  replication  to  the  defendant's  plea, 
seasonably  filed,  or  by  written  notice  sea- 
sonably given,  setting  forth,  in  either  case, 
speeifically  the  fraud  and  concealment,  and 
wherein  it  consisted,  as  if  it  were  a  special 
declaration  in  an  action  of  the  case.  Ohad- 
wick  V.  Starrett,  27  Maine  B.  138. 


CERTIFICATE     OF     CONFOR- 
MITY. 

1.  Cannot  be  given  unless  assets 
equal  50  per  cent,  in  value — in  ab- 
sence of  consent.  An  involuntary  bank- 
rupt, who  has  complied  with  all  the  pro- 
visions of  the  bankrupt  act,  can  apply 
for  and  receive  a  discharge  the  same  as  a 
voluntary  bankrupt.  The  thirty-third  sec- 
tion of  the  bankrupt  act,  as  amended  July 
27,  1868,  and  July  14,  1870,  is  applicable 
to  proceedings  in  involuntary  bankruptcy. 
An  insolvent,  although  having  assets,  and 
those  assets  having  been  duly  surrendered 
to  the  assignee,  but  not  amounting  to  the 
required  fifty  per  cent,  of  the  claims  proven 
against  his  estate,  is  not  entitled  to  a  certi- 
ficate of  conformity,  unless  the  bankrupt 
before,  on,  or  at  the  time  of  hearing  the 
application  for  discharge,  tender  or  file  the 
assent  in  writing  of  a  majority  in  number 
and  value  of  his  creditors,  to  whom  he 
shall  have  become  liable  as  principal  debtor, 
and  who  shall  have  proved  their-  claims  as 


required  by  section  33  of  the  bankrupt  act 
as  amended.  In  case  any  involuntary  bank- 
rupt does  not  tender  or  file  the  assent  of  his 
creditors,  or  show  payment  of  his  debts  by 
the  return  of  the  assignee,  or  that  his  prop- 
erty and  effects  equal  or  will  pay  fifty  per 
cent.,  so  as  to  comply  with  the  requirements 
of  section  33  of  the  bankrupt  act  as  amended, 
the  certificate  of  conformity  cannot  be 
granted.    In  re  Bunster,  5  N.  B.  B.  82. 


CERTIFIED    COPIES. 

I.  Prima  facie  evidence.  Certified 
copies  of  the  proceedings  by  the  commis- 
sioners of  bankruptcy  when  finished  and 
filed  in  the  district  court,  are  prima  facie 
evidence  of  against  all  persons  of  the  com- 
missioner trading  and  act  of  bankruptcy. 
Rugan  V.  West,  1  Binney's  Penn.  B.  263. 


CERTIORARI. 

1.  A  judge  or  officer  before  whom  a 
party  is  notified  to  appear  is  not  in  strict- 
ness bound  to  wait  beyond  the  arrival  of 
the  precise  time  appointed  j  though  in  the 
exercise  of  his  discretion'  he  may  wait 
longer.  Accordingly,  in  proceedings  before 
a  commissioner  by  a  debtor,  to  obtain  a 
discharge  under  the  insolvent  act,  where 
the  creditors  were  notified  to  appear  at  10 
o'clock  A.  M.  on  a  given  day,  and  one  of 
them,  intending  to  oppose  the  discharge, 
did  not  arrive  at  the  commissioner's  oflice 
till  some  minutes  after  10  o'clock,  when 
the  commissioner  refused  to  hear  him,  on 
the  ground  that  it  was  too  late,  held,  not 
an  error  which  could  be  reviewed  on  certio- 
rari.   JExpartella,ga,ma,xi,2IIill,4l5. 

2.  The  particular  circumstances  which 
may  infiuence  the  mind  of  a  judge  or  com- 
missioner in  matters  resting  in  mere  discre- 
tion, make  no  part  of  his  memorial  or  record 
of  the  proceedings,  and  cannot  properly  be 
returned  on  certiorari.  Otherwise  in  cer- 
tain cases.  Semhle,  as  to  proceedings  in 
justices'  courts,  id. 

3.  To  remove  proceedings  for  the 
discharge  of  insolvents.  Upon  a  cer- 
tiorari issued  in  pursuance  of  section  47  of 
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2  Revised  Statutes,  page  49,  which  proyides 
that  "  Whenever  any  authority  shall  be  ex- 
ercised by  an  officer  pursuant  to  any  of  the 
provisions  of  that  title"  the  proceedings 
may  be  removed  into  the  supreme  court  by 
certiorari,  and  there  examined  and  corrected, 
the  power  of  the  court  is  not  limited  to  the 
questions  of  the  jurisdiction  of  the  officer, 
and  the  regularity  of  the  proceedings,  but  it 
may  examine  and  correct  any  erroneous  de- 
cision of  the  officer  upon  questions  of  law. 
Morewood  v.  Hollister,  2  Selden,  (6  N.  T. 
JS.)  309. 


CERTIFYING-   QUESTIONS. 

1 .  Questions  of  law  or  fact  must  be  cer- 
tified for  the  decision  of  the  judge  under 
section  4  of  the  U.  S.  bankrupt  act  of  1867. 
In  re  Bogert  &  Evans,  (S.  D.  N.  Y.)  2  N. 
B.  B. 139. 

2.  No  decision  will  be  given  on  certified 
questions  that  are  entirely  abstract.  In  re 
Sturgeon,  (Ky.)lN:  B.  B.  131. 

3.  A  creditor  by  opposing  an  application 
of  the  bankrupt  to  amend  his  schedules  does 
not  raise  a  question  of  fact  which  it  is  ne- 
cessary to  certify  for  the  opinion  of  the  judge. 
In  re  Watts,  (S.  D.  N.  T.)  2  N.  B.  B.  145. 

4.  Points  or  questions  not  arising  in  the 
course  of  the  proceedings  before  the  register 
or  upon  the  result  of  such  proceedings  will 
not  be  decided  by  the  judge.  In  re  Bray, 
iKy.)  2  N.  B.  B.  53. 

5.  It  is  not  proper  for  the  register  to 
certify  every  question  upon  which  the  bank- 
rupt or  other  party  may  wish  the  opinion  of 
the  court,  or  which  may  be  raised  by  them. 
Such  certificate  should  be  made  only  on  an 
issue  already  raised  in  the  proceedings,  or 
else  upon  a  stated  question  by  counsel  for 
two  or  more  parties.  In  re  Pnlver,  (<S.  D. 
N.  r.)  N.  B.  B.  Sup.  xi. 

6.  It  is  the  duty  of  the  register  in  all 
cases  where  an  issue  of  law  or  fact  has  been 
raised,  to  cause  the  counsel  for  the  opposing 
parties  to  make  a  statement  in  writing  of 
the  questions  so  raised,  and  to  certify  the 
same  to  the  judge  for  his  opinion.  In  re 
Bogert  &  Evans,  (S.  B.  N.  Y.)  2  N.  B.  B. 
139. 


7.  Under  section  26  of  the  U.  S.  bank- 
rupt act  of  1867,  where  questions  are  objected 
to,  the  register  will  pass  upon  the  same  and 
permit  the  parties  to  take  formal  exceptions 
to  his  rulings.  At  the  close  of  the  examina- 
tion a  motion  to  strike  out  specified 
points  or  to  have  excluded  questions  an- 
swered will  be  entertained  and  the  questions 
be  certified  by  the  register  for  the  decision 
of  the  judge,  and  proceedings  thereafter  will 
be  had  in  accordance  with  such  decision.  In 
re  Levy  v.  Levy,  (^S.  I).  N.  Y.)  N.  B.  B. 
Sup.  xxiii ;  in  re  Lyon,  N.  B.  B.  Sup. 
xxiv. 

8.  A  question  put  to  a  bankrupt  or  other 
witness  on  an  examination  before  a  register 
and  an  answer  given  by  him,  even  though 
objected  to  in  proper  form,  does  not  raise  a 
question  or  issue  of  law,  which  can  be  ad- 
journed into  court  under  section  4  of  the  TJ. 
S.  bankrupt  act  of  1867,  for  decision  by  the 
judge.  In  re  Levy  &  Levy,  (5.  S.  N.  Y.) 
N.  B.  B.  Sup.  XXX. 

9.  It  is  the  duty  of  the  register  to  ad- 
journ an  issue  of  law  into  court  without  any 
request  to  that  effect  by  a  contesting  party. 
But  such  adjournment  is  waived  by  submit- 
ting the  decision  of  the  issue  to  the  register, 
and  if  the  question  is  decided  against  the 
contesting  party,  he  loses  his  right  to  have 
the  matter  adjourned  into  court.  In  re 
Patterson,   (5.  D.  N.  Y.)  N.  B.  B.  Sup. 


CHANG-E  FROM  BANKRUPT- 
CY TO  ARRANGEMENT. 

1 .  And  he  it  further  enacted :  That  if  at 
the  first  meeting  of  creditors  or  at  any  meet- 
ing of  creditors  to  be  specially  called  for  that 
purpose,  and  of  which  previous  notice  shall 
have  been  given  for  such  length  of  time  and 
in  such  manner  as  the  court  may  direct, 
three  fourths  in  value  of  the  creditors  whose 
claims  have  been  proved,  shall  determine  and 
resoloe  that  it  is  for  the  interest  of  the  gene- 
ral body  of  the  creditors  that  the  estate  of 
the  bankrupt  should  be  wound  up  and  settled, 
and  distribution  made  among  the  creditors 
by  trustees,  under  the  inspection  and  direC' 
tion  of  a  committee  of  the  a-editors,  it  shall 
be  lawful  for  the  creditors  to  certify  and  re- 
port such  resolution  to  the  court,  and  to 
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nominate  one  or  more  trustees  to  take  and 
hold,  and  distribute  the  estate  under  the  di- 
rection of  such  committee.  If  it  shall  ap- 
pear to  the  court,  after  hearing  the  bankrupt 
and  such  creditors  as  may  desire  co  be  iieard, 
that  the  resolution  was  duly  passed,  and  that 
the  interests  of  the  creditors  will  be  promo- 
ted thereby,  it  shall  confirm  the  same ;  and 
upon  the  execution  and  filing,  by  or  on  be- 
half of  three-fourths  in  value  of  all  the  cred- 
itors whose  claims  have  been  proved,  of  a 
consent  that  the  estate  of  the  bankrupt  be 
wound  up  and  settled  by  said  trustees  ac- 
cording to  the  terms  of  such  resolution,  the 
bankrupt,  or  his  assignee  in  bankruptcy,  if 
appointed,  as  the  case  may  be,  shall,  under 
the  direction  of  the  court,  and  under  oath, 
convey,  transfer,  and  deliver  all  the  property 
and  estate  of  the  bankrupt  to  the  said  trus- 
tee or  trustees,  who  shall;  upon  such  con- 
veyance and  transfer,  have  and  hold  the  same 
in  the  same  manner  and  with  the  same  pow- 
ers and  rights,  in  all  respects,  as  the  bank- 
rupt would  had  or  held  the  same  if  no  pro- 
ceedings in  bankruptcy  had  been  taken,  or 
as  the  assignee  in  bankruptcy  would  have 
done  had  such  resolution  not  been  passed. 
And  such  consent,  and  the  proceedings  there- 
under, shall  be  as  binding  in  all  respects  on 
any  creditor  whose  debt  is  provable,  who  has 
not  signed  the  same,  as  if  he  had  signed  it, 
and  on  any  creditor  whose  debt,  if  provable, 
is  not  proved,  as  if  he  had  proved  it.  And  the 
court,  by  order,  shall  direct  all  acts  needful 
to  be  done  to  carry  into  effect  such  resolution 
of  the  creditors,  and  the  said  trustees  shall 
proceed  to  wind  up  and  settle  the  estate  un- 
der the  direction  and  inspection  of  such  com- 
mittee of  the  creditors,  for  the  equal  benefit 
of  all  such  creditors.  And  the  winding  up 
and  settlement  of  any  estate  under  the  pro 
visions  of  this  section  shall  be  deemed  to  be 
proceedings  in  bankruptcy  under  this  act ; 
and  the  said  trustees  shall  have  all  the 
rights  and  powers  of  assignees  in  bankruptcy . 
The  court,  on  the  application  of  such  trus- 
tees, shall  have  power  to  summon  and  ex- 
. amine,  on  oath  or  otherwise,  the  bankrupt 
and  any  creditor,  and  any  person  indebted  to 
the  estate,  or  known  or  sjspected  of  having 
any  of  the  estate  in  his  possession,  or  any 
other  person  whose  examination  may  be  ma- 
terial or  necessary  to  aid  the  trustees  in  the 
execution  of  their  trust,  and  to  compel  the 
attendance  of  such  persons  and  the  produc- 


tion of  books  and  papers,  in  the  same  man- 
ner as  in  other  proceedings  in  bankruptcy 
under  this  act.  And  the  bankrupt  shall  have 
the  like  right  to  apply  for  and  obtain  a  dis- 
charge after  the  passage  of  such  resolution 
and  the  appointment  of  such  trustees  as  if 
such  resolution  had  not  been  passed,  and  as 
if  all  the  proceedings  had  continued  in  the 
manner  provided  in  the  preceding  sections 
of  this  act.  If  the  resolution  shall  not  be 
duly  reported,  or  the  consent  of  the  credi- 
tors shall  not  be  duly  filed,  or  if,  upon  its 
filing,  the  court  shall  not  think  fit  to  approve 
thereof,  the  bankruptcy  shall  proceed  as 
though  no  resolution  had  been  passed,  and 
the  court  may  make  all  necessary  orders  for 
resuming  the  proceedings.  And  the  period 
of  time  which  shall  have  elapsed  between 
the  date  of  the  resolution  and  the  date  of 
the  order  for  resuming  proceedings  shall  not 
be  reckoned  in  calculating  periods  of  time 
prescribed  by  this  act.  Section  43  U.  S. 
bankrupt  act,  1867. 


CHATTEL  MORTG-AG-E. 

1 .  A  chattel  mortgage  given  to  secure  the 
payment  of  borrowed  money,  even  though 
part  of  the  consideration  was  for  money 
loaned  sometime  previous  to  the  giving  of 
the  mortgage,  will  be  declared  valid  where 
no  suspicion  of  complicity  or  knowledge  of 
insolvency  of  debtor  rests  upon  mortgagee. 
In  re  Rosenberg,  3  N.  B.  B.  33. 

2.  A  creditor,  who  secures  money  loaned 
to  an  insolvent  debtor  by  a  chattel  mort- 
gage on  debtor's  goods  forfeits  his  right  to 
any  dividend  out  of  the  debtor's  estate  should 
he  be  declared  a  bankrupt  within  the  time 
necessary  by  the  bankrupt  law  to  make  a 
preference  valid.  In  re  Colman,  (N.  B. 
N.  r.)  2  N.  B.  S.  172. 

3.  If  a  mortgagee  of  goods,  from  a  de- 
sire to  aid,  or  a  misplaced  confidence  in  the 
pecuniary  ability  of  the  mortgagor,  permits 
him  to  retain  possession  of  the  property  and 
carry  on  business  as  before,  he  must  share 
in  a  pro  rata  dividend  with  mortgagor's 
other  creditors  of  the  proceeds  of  the  mort- 
gaged property.  In  re  Manley,  (Ohio,')  3 
N.  B.  B.  75. 

4.  Recording  of  mortgages  on  vessels,  is 
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notice  to  the  world  that  such  liens  exist 
and  are  to  be  paid  according  to  priority  of 
date  with  maritime  liens.  In  re  Scott, 
(Ohio,)  3  N.  B.  B.  181.     ' 

5.  "When  invalid.  A  chattel  mort- 
gage not  valid  as  against  creditors  un- 
der the  state  law  and  under  which  the 
mortgagee  has  taken  possession,  having  at 
the  time  reasonable  cause  to  believe  his 
debtor  insolvent,  is  invalid  as  against  the  as- 
signee in  bankruptcy.  Though  the  mort- 
gage be  good  as  between  the  parties,  and 
given  to  secure  a  bona  fide  loan,  the  mort- 
gagee not  having  it  acknowledged  and  re- 
corded as  required  by  the  state  statute,  but 
retaining  it  until  the  insolvency  of  the 
debtor,  loses  his  lien.  He  cannot  by  then 
taking  possession  be  remitted  to  his  rights 
as  of  the  date  of  the  mortgage.  Though 
possession  was  taken  before  commencement 
of  proceedings  in  bankruptcy,  and  was  in 
accordance  with  the  provisons  of  the  mort- 
gage, yet  being  within  the  time  limited  by 
the  bankrupt  act  it  operated  as  a  preference 
void  as  against  creditors,  and  is  equally 
void  against  its  assignee.  Harvey,  assig- 
nee, V.  Crane,  5  N.  B.  B.  218;  s'c.  L.  N. 
341. 


CHECK. 

1 .  A  warranty  of  title  or  genuineness  by 
one  who  transfers  negotiable  paper,  if  it 
does  not  turn  out  to  be  false,  is  broken  the 
instant  of  the  transfer ;  and  his  liability  is 
taken  away  by  a  discharge  under  the  insol- 
vent act,  after  the  transfer,  though  before 
the  want  of  title  or  genuineness  be  detected. 
Murray  v.  Judah,  6  Co  wen,  484. 

2.  Non-payment  of.  The  non-pay- 
ment of  a  check,  drawn  by  a  commercial 
house  upon  its  banker  is  evidence  upon  the 
question  of  insolvency  and  it  seems  if  un- 
explained, of  itself  warrants  that  inference. 
Nicholas  v.  Pinner,  18  N.  Y.  295.  Consid- 
ered and  distinguished.  Brown  v.  Mont- 
gomery, 6  Smith,  287. 

3.  Purchase  of.  The  bona  fide  holder 
of  a  check  who  purchased  it  for  value  from 
one  to  whom  the  payee  had  made  a  gift  of 
it,  has  title  against  the  creditors  of  the 
pajree,  who  were  insolvent  at  the  time  of 
the  gift,  but  neither  he  nor  the  donee  hav- 


ing knowledge  at  the  time  of  the  insol- 
vency of  the  doner.  Though  the  check  was 
recoverable  by  the  creditors  of  the  doner, 
whilst  it  was  in  the  hands  of  the  donee,  his 
sale  for  value,  without  knowledge  by  the 
purchaser  of  the  insolvency  of  the  doner, 
passed  to  the  purchaser  a  good  title.  Ful- 
weiler  v.  Hughes.  5  Harris'  Penn.  B.  440. 


CHILD. 

1.  Conveyance  to.  Where  a  parent 
makes  an  advancement  to  a  child,  honestly 
and  fairly  retaining  in  his  own  hands  at  the 
same  time  probably  sufBcient  to  pay  all  his 
debts,  such  child  will  not  be  bound  to  re- 
fund the  advancement  for  the  benefit  of 
creditors  if  it  afterwards  happens  that  the 
parent,  either  by  misfortune  or  fraud,  does 
not  actually  pay  all  his  debts  which  existed 
at  the  time  of  the  advancement.  Bank  of 
the  United  States  v.  Heusman,  6  Page,  526} 
Sedgwick,  assignee,  v.  J.  K.  Place  et  al.  5 
N.  B.  B.  169. 


CHOICE  OF  ASSIG-NEE. 

1.  The  creditors  shall,  at  the  first  meet- 
ing held,  after  due  hotice  from  the  messen- 
ger, in  presence  of  a  register  designated  by 
the  court,  choose  one  or  more  assignees  of 
the  estate  of  the  debtor,  the  choice  to  be 
made  by  the  greater  part  in  value  and  in 
number  of  the  creditors  who  have  proved 
their  debts.  If  no  choice  is  made  by  the 
creditors  at  said  meeting,  the  judge,  or  if 
there  be  no  opposing  interest  the  register, 
shall  appoint  one  or  more  assignees.  Sec. 
13  U.  S.  bankrupt  act,  1867. 

2.  The  term  "  first  meeting"  means  the 
day  which  has  been  fixed  in  the  warrant  as 
the  day  in  which  the  creditors  shall  hold 
their  first  meeting  to  prove  their  debts  and 
make  choice  of  an  assignee.  If  all  the 
debts  presented  for  proof  on  the  first  day 
cannot  then  be  proved  for  want  of  time,  a 
liberal  construction  of  the  provisions  of  the 
act  would  indicate  that  an  adjournment  to  a 
future  day  may  be  had  in  order  to  admit  all 
the  probable  claims  and  afford  the  creditors 
a  fair  opportunity  to  make  choice  of  an 
assignee.  In  re  Phelps,  Caldwell  &  Co.  1 
iV.  B.  B.  139. 


CHOSE  IN  ACTION. 
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1.  Assigned  prior  to  discharge. 
•An  assignment  under  the  insolvent  act,  will 
not  pass  aay  inteiestin  achose  in  action  which 
was  before  voluntarily  assigned  by  the  insol- 
vent, but  the  insolvent  cannot  bring  a  suit  for 
such  chose  in  action  witliout  the  assent  of  his 
previous  assignee.  Having  sued  with  his  as- 
sent, the  assignee  is  not  acompeteut  witness 
for  the  plaintiff,  for  he  is  liable  to  the  defend- 
ant for  costs,  on  the  plaintiff's  failure.  Hop- 
kins V.  Banks.  7  Cowen,  650. 

2.  Assignment  of.  The  assignment  of 
a  chose  in  action,  will  prevent  its  passing  to 
assignees  in  virtue  of  a  subsequent  general 
assignment  by  the  same  assignor  under  the 
bankrupt  or  insolvent  acts ;  and  this  without 
notice  to  the  debtor  or  subsequent  assignee. 
Muir  V.  Schenck  &  Kobinson,  3  Hill,  228. 

3.  Bankrupt  when  reputed  owner 

of.  Where  a  bond  is  deposited  as  security 
by  an  obligee,  who  is  trustee  for  others  and 
has  also  an  interest  in  the  bond  himself, 
notice  must  be  given  to  the  obligor,  before 
the  bankruptcy  of  the  obligee,  to  prevent  his 
reputed  ownership  thereof.  JEx  parte  Turk, 
3  Mont.  (&  Ayr.  1.     (Eng.) 

4.  Of  debtor's  wife.  It  is  the  right  and 
the  duty  of  the  assignee  of  an  insolvent 
debtor  under  St.  1838,  c.  163,  to  possess  him- 
self of  the  choses  in  action  of  the  debtor's 
wife,  for  the  benefit  of  his  creditors,  although 
the  debtor  has  never  reduced  them  to  posses- 
sion. Davis  ».  Newton,  6  Met.  (Mass.) 
537. 

5.  Vesting  in  and  not  vesting  in 
assignees.  'A  debt  due  to  tSe  bankrupt 
as  trustee  does  not  pass  to  his  assignees. 
Winch  V.  Keeley,  1  T.  B.  619  ;  S.  P.,  Car- 
penter V.  Mamell,  Z  B.  d;  P.  40.     (Eng.) 

6.  Where  a  husband  and  wife  were  the 
plaintiffs  in  an  action  for  money  lent  by  the 
wife,  while  sole  and  unmarried,  and  before 
their  marriage  had  entered  into  a  marriage 
settlement  by  which  trustees  were  appointed, 
to  whom  the  money  was  assigned  to  have, 
receive  and  recover,  and  to  hold  the  same  to 
them,  in  trust  for  the  wife  during  life,  and 
the  child  or  children  of  the  marriage ;  and 
before  the  commencement  of  the  action  the 
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husband  became  bankrupt.  It  was  held, 
that  the  debt  did  not  pass  to  the  assignees 
under  the  bankruptcy  of  the  husband,  but 
might  be  sued  for  by  the  husband  and  wife. 
Parnham  v.  Hurst,  8  M.  <&  W.  743.  (Eng) 

7.  An  action  for  the  conversion  of  goods, 
of  a  wife  effected  before  marriage,  is  vested 
in  the  assignees  of  the  husband  on  his  bank- 
ruptcy, such  right  being  one  which,  if  vested 
in  the  bankrupt  before  bankruptcy,  must 
have  accrued  to  the  assignees  on  their  ap- 
pointment. Richbell  v.  Alexander,  10  C.  B., 
N.  8.  324 ;  8  Jur.,  JSf.  S.  13  ;  30  L.  J.,  O. 
P.  268      (Eng.) 

8.  As  to  choses  in  action  passing  and 
those  not  passing  to  assignees  in  insolvency, 
see  Wetherell  v.  Julius, .  10  C  B.  267 ;  14 
Jur.  700 ;  19  L.  J.,  C.  P.  367.     (Eng.) 

9.  What,  in  the  possession,  order 
and  disposition  of  bankrupt.  A., 
bona  fide  and  for  a  valuable  consideration, 
on  the  8  th  January,  1844,  assigned  a  debt 
due  to  him  by  H.,  who  resided  in  Australia, 
to  W. ;  on  the  22d  January,  1844,  A. 
joined  W.  in  a  letter  to  H.,  notifying  him 
of  the  assignment,  which  was  posted  Feb- 
ruary 1st,  1844,  and  which  in  the  ordinary 
way  by  mail  could  not  have  reached  Austra- 
lia before  the  10th  of  February,  1844,  the 
day  on  which  a  flat  in  bankruptcy  issued 
against  A.  On  the  29th  of  January,  1844, 
H.  sent  501.  by  letter,  which  was  received 
after  the  flat  and  delivered  to  W.  The 
assignees  in  bankruptcy  of  A.  having  sued 
W.  for  the  amount,  it  was  held,  that  W., 
having  taken  every  possible  step  to  obtain 
possession  of  the  debt,  it  did  not  remain  in 
the  possession,  order  and  disposition  of  the 
bankrupt  with  the  consent  of  the  true  own- 
er within  6  Geo.  4,  e.  16,  s.  72.  Belcher  v. 
Bellamy,  2  Exch.  303 ;  17  i.  J".,  Exch.  319 ; 
ex  parte  Brewster,  22  L.  J.,  Bank,  62. 
(Eng.) 

10.  The  assignor  of  a  debt,  who  becomes 
bankrupt  before  notice  to  the  debtor  of  the 
assignment,  has  at  the  time  of  his  bank- 
ruptcy the  order  and  disposition  of  the 
debt ;  and  this  rule  holds  good  where  one 
of  two  co-debtees  releases  his  interest  in 
the  debt  to  the  .other.  Dean  v.  James,  1  N. 
&  M.  392;  1  A:-<^  E.  809;  8.  P.,  Buck  v. 
Lee,  3  iV.  t&  Jlf.580;  1^.,,^£^804..  <Bng.) 
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1 1 .  Where  a  bond  is  assigned  and  deliv- 
ered to  the  assignee,  but  no  notice  of  the 
assignment  is  given  to  the  obligor  previously 
to  the  bankruptcy  of  the  obligee,  the  debt 
remains  in  the  order  and  disposition  of  the 
obligee.  Ex  parte  Monroe,  Buck,  300. 
(Eng.) 

1 2.  In  order  to  vest  a  good  equitable  title 
in  the  assignee  of  a  debt,  so  as  to  take  it  out 
of  the  order  and  disposition  of  the  assignor, 
it  is  only  necessary  to  give  notice  of  the  as- 
signment to  the  person  from  whom  the  as- 
signor was  to  have  received  payment  of  the 
money.  Gardner  v.  Lachlan,  4  Mylne  <&  C. 
129 ;  8  Sm.  115 ;  2  Jw.  1056.    (Eng.) 


CIRCUIT   COURT. 

1 .  Jurisdiction  of.  The  circuit  court 
has  not  jurisdiction  of  suits  by  the  assignee 
of  a  bankrupt  simply  for  the  collection  of 
the  assets.  Woods  v.  Forsyth,  16  Pitts  L. 
J.  234  ;  s.  c.  2  Jwr.  348. 

2.  Revisory,  jiirisdiction  of.  The 
revisory  jurisdiction  of  the  IT.  S.  circuit 
court  is  not  exercised  by  appeal,  but  by  pe- 
tition, which  may  be  acted  on  at  chambers. 
In  re  Reed,  2  N.  B.  B.  2. 

3.  The  powers  of  the  circuit  court  in 
bankruptcy  cases  are  revisory  only,  and  the 
proceedings  for  review  bring  only  the  decree 
and  order  involved  in  it  before  the  circuit 
court,  and  do  not  operate  to  transfer  to  '  it 
the  entire  bankruptcy  proceedings,  to'  be 
continued  there  as  a  court  of  first  instance. 
In  re  Clark  &  Bininger,  (S.  D.  N.  Y.)  3  N. 
B.  B.  123  ;  see  id.  121. 

4.  If  the  petitioner  prosecutes  his  review 
in  due  form  and  be  without  fault  therein,  the 
circuit  court  will  hear  it,  although  an  action 
be  pending  between  the  same  parties  in  a 
state  court.  The  circuit  court  will  not  com- 
pel the  petitioner  to  make  an  election,  under 
pain  of  a  dismissal  of  his  proceedings  as  to 
which  of  the  suits  he  will  prosecute.  In  re 
Bininger  &  Clark,  3  iV.  B.  B.  122. 

5.  Some  cases  from  which  no  appeal  can 
be  taken  to  the  circuit  court,  may,  however, 
be  reviewed  by  said  court  in  the  exercise  of 


its  power  of  general  superintendence.    In  re 
Alexander,  3  N.  B.  B.  6. 

6.  The  circuit  court  under  the  second 
section  of  the  bankrupt  act,  has  jurisdiction 
to  revise,  correct  and  reverse  the  rulings  and 
judgment  of  the  district  court  in  proceed- 
ings in  bankruptcy.  Langley  v.  Perry,  2 
N.  B.  B.  180. 

7.  In  cases  carried  to  the  circuit  court  by 
writ  of  error,  the  debt  or  damages  claimed 
must  amount  to  more  than  $500,  and  no 
question  of  fact  can  be  re-examined  upon 
such  writ.  Buddick  v.  Billings,  3  N.  B.  B. 
14. 

8.  A  bill  in  equity  may  be  brought  in  the 
circuit  court  to  reverse  an  adjudication  in 
involuntary  bankruptcy  by  the  bankrupt. 
Farrin  v.  Crawford,  et  al.  2  N.  B.  B.  181 ; 
Langley  v.  Perry,  2  N.  B.  B.  180 ;  s.  c.  A. 
L.  Beg.  427 ,  4  Pitts.  L.  J.  117. 

9.  An  appeal  from  an  adjudication  of 
bankruptcy  of  the  district  court  to  the  U.  S. 
circuit  court  will  not  lie.  In  re  O'Brien. 
(JV.  D.  N.  r.)  N.  B.  B.  Sup.  xxxviii. 

1 0.  Any  creditor  considering  himself  ag 
grieved  by  the  discharge  of  the  bankrupt, 
has  a  right  to  be  heard  on  that  matter  in  the 
circuit  court.  Ruddick  v.  Billings,  (^lowa,') 
3  N.  B.  B.  14. 

1 1 .  Petitions  to  a  circuit  court  arising  in 
bankruptcy  proceedings  will  be  heard  and 
acted  on  in  chambers  or  elsewhere.  In  re 
Reed,  2  N.  B.  B.  2. 

12.  Appeals  from  the  circuit  to  the  su- 
preme courTof  the  U.  S.  shall  be  regulated 
by  the  rules  governing  appeals  in  equity  in 
the  courts  of  the  United  States.  Bule  26, 
General  Orders. 

13.  The  circuit  court  under  the  second 
section  of  the  U.  S.  bankrupt  act  of  1867, 
has  power  to  revise  and  correct  and  reverse 
the  rulings  and  the  judgment  of  the  district 
court  in  proceedings  in  bankruptcy.  Langley 
V.  Perry,  (Oto,)  2  N.  B.  B.  180. 

14.  Leave  will  be  granted  to  file  a  peti- 
tion in  the  circuit  court  in  proper  cases ;  fur- 
ther proceedings  under  the  order  of  the  dia- 
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trict  court  to  be  suspended  in  the  meantime. 
In  re  Alexander,  (^Va.)  3  N.  B.  B.  6. 
[See  Appeals.] 

15.  The  decision  or  a  district  court,  sit- 
ting in  bankruptcy,  upon  an  application  to 
confirm  a  sale  made  of  a  bankrupt's  estate, 
is  not  a  matter  within  the  general  supervi- 
sory jurisdiction  conferred  by  section  2  of  the 
U.  S.  bankrupt  act  of  1867  upon  the  circuit 
court.  When  it  occurs  pending  the  proceed- 
ings that  the  assignee  or  creditor  is  driven 
,to  file  a  bill  in  equity  or  bring  an  action  at 
law,  the  circuit  court  has  no  supervisory 
jurisdiction  of  the  proceedings  had  therein ; 
nor  in  a  case  where  the  claim  of  a  supposed 
creditor  has  been  rejected  in  whole  or  in  part, 
nor  where  the  assignee  is  dissatisfied  with 
the  allowance  of  a  claim.  Such  cases  must 
be  commenced  upon  writ  of  error  or  appeal. 
Other  questions,  however,  arising  in  the 
district  court,  in  the  progress  of  a  case  in 
bankruptcy,  whether  of  legal  or  equitable 
cognizance,  fall  within  the  supervisory  juris- 
diction of  the  court,  and  may,  upon  bill,  pe- 
tition, or  other  proper  process,  of  any  party 
aggrieved,  be  heard  and  determined  in  the 
circuit  court  as  a  court  of  equity.  In  re 
York  &  Hoover,  (La.)  4  N.  B.  B.  156. 

16.  Such  petition  should  set  forth  in 
what  the  error  in  the  decision  or  judgment 
of  the  district  court  consists,  and  the  nature 
of  the  error,  for  the  information  of  the  appel- 
late court  and  as  notice  to  the  opposite 
party.  Littlefield  v.  Delaware  and  Hudson 
Canal  Co.  (ilfass.)  4  N.  B.  B.  77 ;  in  re 
Reed,  2  N.  B.B.2;  in  re  Craft,  3  N.  B. 
B.  14;  The  Baltimore,  8  Wall,  378. 

17.  Jurisdiction  is  given  to  the  circuit 
court  under  the  second  section  of  the  U.S. 
bankrupt  act  of  1867,  to  revise  all  rulings, 
orders  and  decrees  of  the  district  court ; 
the  word  "pending,"  as  used  in  that  sec- 
tion, being  intended  to  designate  the  par- 
ticular circuit  in  which  jurisdiction  shall  be 
exercised  and  not  the  state  of  the  matters 
to  be  revised.  A  delay  to  file  a  petitiop  for 
revision  in  the  circuit  court  from  May  12, 
1869,  to  June  13,  1869,  is  not  unreasonable 
in  the  absence  of  any  rule  ugon  the  subject  in 
that  court,  unless  such  delay  has  operated 
to  the  prejudice  of  the  opposite  party.  The 
circuit  court  has  jurisdiction  of  a  petition  to 
revise  the  decision  and  judgment  of  the  dis- 


trict court  refusing  to  grant  to  a  debtor  a 
certificate  of  discharge  from  his  debts  under 
said  bankrupt  act.  An  appeal  is  not  the 
proper  method  to  take  a  question  arising  in 
the  progress  of  a  case  in  bankruptcy  into 
the  circuit  court.  It  should  be  by  petition 
addressed  to  that  court,  stating  clearly  and 
specifically  the  point  or  question  decided  in 
the  district  court,  that  the  petitioner  is  ag- 
grieved thereby,  and  praying  the  circuit 
court  to  review  and  reverse  the  decision  of 
the  court  below.  In  re  Reed,  (Ohio,')  2  N. 
B.  B.  2. 


CLAIMS. 

1.  Against  bankrupt,  proof  of 

after  purchase.  Where  nearly  all  the 
debts  against  a  bankrupt  copartnership, 
composed  of  three  copartners,  have  been 
purchased  in  the  interest  of  two  of  the  co- 
partners, by  two  of  their  friends,  to  whom 
the  money  for  such  purchase  was  furnished 
by  those  partners,  the  third  partner  not  con- 
tributing to  such  purchase,  objects  to  the 
proof  of  the  purchased  claims  as  illegal,  al- 
though it  is  not  denied  but  that  they  had 
been  originally  bona  fide  claims  against  the 
copartnership.  Held,  that  a  decree  will  be 
entered  providing :  1.  For  the  payment  in 
full  by  the  assignees  of  the  unpaid  and 
unpurchased  proved  debts,  with  interest. 
2.  For  the  payment  into  court  of  the  amount 
of  the  unpaid  debts  which  have  not  been 
proved,  with  interest.  3.  For  the  payment 
of  the  commission  of  the  assignee,  and  the 
charge,  fees,  disbursements  and  expenses  of 
the  attorneys  and  counsel,  and  the  fees  of 
the  registrar  and  clerk,  for  the  payment  to 
the  two  purchasers,  friends  of  the  bank- 
rupt, of  the  amount  paid  out  by  them  in  the 
purchase  of  the  copartnership  debts,  together 
with  interest  on  such  sums.  4.  For  the 
transfer  of  the  remainder  of  the  estate  by 
the  assignee  to  the  bankrupts  jointly  by  pro- 
per instruments.  In  re  Lathrop  et  al.  (S. 
B.  N.  T.)  5  N.  B.  B.  43. 

2.  Against  insolvent's  estate.  All 
claims  against  an  insolvent  estate,  except 
claims  entitled  to  a  preference,  should  be 
presented  to  and  adjudicated  by  the  com- 
missioners of  insolvency,  when  no  suit  had 
been  commenced  upon  them  during  the  life, 
of  the  debtor,  and  when  the  estate  had  been 
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represented  to  be  insolvent  within  one  year 
after  administration  had  been  granted.  An 
action,  therefore,  so  commenced  within  one 
year,  not  founded  on  a  demand  entitled  to  a 
preference  and  not  otherwise  authorized  by 
Kev.  Stat.  c.  109,  sec.  28,  cannot  be  sus- 
tained. Any  person  to  a  lien  upon  a  house, 
building  or  land,  under  the  provisions  of 
Kev.  Stat.  c.  125,  sec.  37,  is  not  entitled  to 
a  preference  over  the  general  creditors,  when 
the  debtor  has  deceased  and  his  estate  has 
been  rendered  insolvent  within  one  year  from 
the  time  of  granting  administration.  Sever- 
ance V.  Hammatt,  28  Maine  M.  511. 

3.  Against  a  railroad  company 
for  damages.  A  claim  against  a  railroad 
corporation  for  injury  to  the  person  does  not 
pass  by  an  assignment  of  his  estate  under 
the  insolvent  laws  before  the  recovery  of 
judgment.  Stone  v.  Boston  and  Maine 
Bailroad,  7  Ch-ays,  (ilfass.)  539. 

4.  Appeal  on  rejected.  A  supposed 
creditor  who  takes  an  appeal  to  the  circuit 
court  from  the  decision  of  the  district  court 
rejecting  his  claim  in  whole  or  in  part,  shall, 
upon  entering  his  appeal  in  the  circuit  court, 
file  in  the  clerk's  office  thereof  a  statement 
in  writing  of  his  claim,  setting  forth  the 
same  substantially,  as  in  a.  declaration  for 
the  same  cause  of  action  at  law,  and  the 
assignee  shall  plead  or  answer  thereto  in 
like  manner,  and  like  proceedings  shall 
thereupon  be  had  in  the  pleadings,  trial  and 
determination  of  the  cause  as  in  an  action 
at  law  commenced  and  prosecuted  in  the 
usual  manner,  in  the  courts  of  the  United 
States,  except  that  no  execution  shall  be 
awarded  against  the  assignee  for  the  amount 
of  debt  found  due  to  the  creditor.  The 
final  judgment  of  the  court  shall  be  conclu- 
sive, and  the  list  of  debts  shall,  if  necessary, 
be  altered  to  conform  thereto.  The  party 
prevailing  in  the  suit  shall  be  entitled  to 
costs  against  the  adverse  party,  to  be  taxed 
and  recovered  as  in  suits  at  law ;  if  recov- 
ered against  the  assignee  they  shall  be  allowed 
out  of  the  estate.  Section  24  U.  S.  bank- 
rupt act,  1867. 

5.  Contingent.  In  all  cases  of  con- 
tingent debts  and  contingent  liabilities  con- 
tracted by  the  bankrupt  and  not  herein 
otherwise  provided  for,  the  creditor  may 
make  claim   therefor,  and  have  his  claim 


allowed,  with  the  right  to  share  in  the  divi- 
dend if  the  contingency  shall  happen  before 
the  order  for  the  final  dividend.  Section  19 
U.  S.  bankrupt  act,  1867. 

6.  Doubtful.  When  a  claim  is  pre- 
sented for  proof  before  the  election  of  the 
assignee,  and  the  judge  entertains  doubts 
of  its  validity,  or  of  the  right  of  the  creditor 
to  prove  it,  and  is  of  opinion  that  such 
validity  or  right  ought  to  be  investigated  by 
the  assignee,  he  may  postpone  the  proof  of 
the  claim  until  the  assignee  is  chosen.  Sec- 
tion 23  U.  S.  bankrupt  act,  1867. 

7.  Proof  of.  The  court  may,  on  the 
application  of  the  assignee,  or  of  any  cred- 
itor, or  of  the  bankrupt,  or  without  any 
application,  examine  upon  oath  the  bank- 
rupt, or  any  person  tendering  or  who  has 
made  proofs  of  claims,  and  may  summon 
any  person  capable  of  giving  evidence  con- 
cerning such  proof,  or  concerning  the  debt 
sought  to  be  proved,  and  shall  reject  all 
claims  not  duly  proved,  or  where  the  proof 
shows  the  claim  to  be  founded  in  fraud, 
illegality  or  mistake.  Section  22  U.  S. 
bankrupt  act,  1867. 

8.  Uncollectible.  If  at  any  time  there 
shall  be  in  the  hands  of  the  assignee  any 
outstanding  debts  or  other  property  due  or 
belonging  to  the  estate,  which  cannot  be 
collected  and  received  by  the  assignee  with- 
out unreasonable  or  inconvenient  delay  or 
expense,  the  assignee  may,  under  the  direc- 
tion of  the  court,  sell  or  assign  such  debts 
or  other  property  in  such  manner  as  the 
court  shall  order.  Section  28  U.  S.  bank- 
rupt act,  1867. 

9.  Not  due.  Claims  which  are  not  due 
may  be  made  the  grounds  on  which  to  base 
a  petition  in  bankruptcy.  Linn  v.  Smith,  4 
N.  B.  B.  12. 


CLAIMANT  OF  LAND  UNDER 
BANKRUPT'S  ASSIGNEE. 

1 .  On  claiming  lands  under  the  assignees 
of  a  bankrupt,  need  not  show  the  trading 
and  act  of  bankrup'tcy,  against  a  title  ad- 
verse to  the  bankrupt's.  Scott's  Lessee  v. 
Leather,  3  Tates'  Pa.  B.  184. 


CLERKS— COLLATERAL  SECURITY. 
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CLERKS. 

1.  Of  district  courts,  duties  of. 
The  clerks  of  the  several  district  courts  shall 
enter  upon  each  petition  in  bankruptcy  the 
day,  and  the  hour  of  the  day,  upon  which 
the  same  shall  be  filed;  and  shall  also  make 
a  similar  note  upon  every  subsequent  paper 
filed  with  them ;  and  the  papers  iii  each  case 
shall  be  kept  in  a  file  by  themselves.  No 
paper  shall  be  taken  from  the  files  for  any 
purpose  except  by  order  of  the  court.  Every 
paper  shall  have  indorsed  upon  it  a  brief 
statement  of  its  character.  The  clerks  shall 
keep  a  docket,  in  which  the  cases  shall  be 
entered  and  numbered  in  the  order  in  which 
they  are  commenced,  and  the  number  of  each 
case  shall  be  indorsed  on  every  paper.  The 
docket  shall  be  so  arranged  that  a  brief  mem- 
orandum of  every  proceeding  in  each  case 
shall  be  entered  therein,  in  a  manner  conve- 
nient for  reference,  and  shall  at  all  times  be 
open  for  public  inspection.  The  clerks  shall 
also  keep  separate  minute-books  for  the  re- 
cord of  proceedings  in  bankruptcy,  in  which 
shall  be  entered  a  minute  of  all  the  proceed- 
ings in  each  case,  either  of  the  court,  or  of 
a  register  of  the  court  under  their  respective 
dates.  General  order.  No.  1,  Sup.  Ct.  U. 
S. — In  bankruptcy. 

2.  A  Commissioner  in  bankruptcy  is  not 
bound  to  hear  a  person,  who,  although  a 
duly  admitted  solicitor  of  the  court,  does 
not  appear  as  the  solicitor  of  the  party  for 
whom  he  appears,  but  only  as  the  clerk  of 
such  solicitor.  Ex  parte  Broadhouse,  2  L. 
JR.,  Ch.  655  ;  36  L.  J.,  Bank.  29 ;  15  W.  B. 
126 ;  17  L.  T.,  N.  S.  126.     (Eng.) 

3.  B.  gave  notice  to  dispute  an  adjudica- 
tion which  had  been  made  against  him,  the 
notice  being  signed  by  D.  &  L.  as  his  soli- 
citors. When  the  validity  of  the  adjudica- 
tion came  on  for  argument  before  the  com- 
missioner, R.,  who  was  the  managing  clerk 
of  D.  &  L.,  and  who  was  himself  a  solicitor 
of  the  court,  appeared  for  the  bankrupt.  The 
commissioner,  however,  declined  to  hear 
him,  and,  although  the  bankrupt,  who  was 
in  court,  said  that  he  wished  R.  to  be  heard 
on  his  behalf,  the  commissioner  confirmed 
the  adjudication  with  costs  against  the  bank- 
rupt Held,  that  the  commissioner  was  right 
in  refusing  to  hear  R.,  so  long  as  he  appeared 
in  the  character  of  clerk  to  D.  &  L. ;  but 


that  the  bankrupt  ought  to  have  been  more 
fully  informed  of  the  position  in  which  he 
stood,  and  to  have  had  an  opportunity  of 
constituting  R.  his  solicitor,  if  he  desired  to 
do  so.  Ex:  parte  Broadhouse,  2  L.  R.,  Ch. 
655  ;  36  i.  J ,  Bank.  29  ;  15  W.  E.  126 ;  17 
L.  T.,  N.  S.  126.    (Eng.) 

4.  The  order,  form  No.  51,  is  to  have  the 
signature  of  the  clerk  and  seal  of  the  court. 
In  re  Bellamy,   (S.  D.  N.   T.)  N.  B.  B., 

Sup.  XXV. 

5.  Register  of  deeds  must  record  a  deed 
of  assignment  upon  a  certificate  of  the  clerk 
of  the  U.  S.  district  court  that  the  same  is 
a  copy  of  the  assignment  on  file  in  his  office, 
and  a  tender  to  the  recorder  or  county  clerk 
of  the  fees  allowed  by  the  laws  of  the  state. 
In  re  Neale,  (JV.  C.)  3  N.  B.  B.  43. 

6.  The  notices  to  creditors  under  form 
No.  52,  if  sent  by  mail  must  be  mailed  by 
the  clerk  for  which  he  has  his  fees  under 
general  order  30.  And  his  certificate  as  to 
the  mailing  of  the  notices  and  the  placing 
thereon  of  the  proper  postage  stamp  is  made 
evidence  of  the  fact  of  notice.  In  every 
case  where  a  petition  for  a  discharge  is  filed 
the  clerk  will  enter  a  special  order  referring 
it  to  the  register  in  charge  of  the  case.  In 
re  Bellamy,  (/S.  D.  N.  T.)  N.  B.  B.  Sup. 
xxi ;  id.  xxv. 

7.  The  clerk's  certificate  being  in  due 
form  under  the  seal  of  the  court  certifying 
that  true  copies  of  the  notice  annexed  to  said 
certificate  (in  which  the  day  fixed  for  the 
meeting  to  show  cause  is  correctly  recited) 
were  duly  mailed  to  each  creditor,  is  suffi- 
cient evidence,  although  the  post  mark  on 
the  back  of  one  of  the  notices  bears  date 
three  days  after  the  day  mentioned  in  the 
certificate.  In  re  Townsend,  (S.  S.  N.  Y.) 
1  N.  B.  B.  1. 

8.  The  original  deed  of  assignment  is  to 
be  recorded  by  the  clerk  who  has  no  author- 
ity to  make  out  and  charge  for  a  certified 
copy  of  it  unless  demanded  by  the  assignee. 
In  re  Alexander,  (^Texas,)  3  N.  B.  B.  20. 


COLLATERAL  SECURITY. 

1 .  A  debtor  by  book  account  assigned  to 
his  creditor  a  promissory  note  and  also  a 
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book  account,  with  an  agreement  under  seal 
that  in  case  the  same  could  not  be  recovered 
of  the  persons  indebted,  then  the  assignor  to 
pay  the  amount  with  charges  thereupon,  the 
assignor  agreeing  to  notify  the  counsel  of  the 
creditor  when  the  debtor  came  to  the  neigh- 
borhood, where  they  were  to  be  proceeded 
against,  which  information  he  never  gave. 
Held,  that  there  being  no  agreement  to  re- 
cord the  note  and  book  account  in  satisfac- 
tion of  the  original  indebtedness,  the  assign- 
ment was  but  a  collateral  security  ;  that  un- 
der the  5th  section  of  the  bankrupt  act,  the 
claim  of  the  creditor  on  the  said  contract  of 
guarantee  was  provable  against  the  estate  of 
the  debtor,  who  was  subsequently  discharged 
as  a  bankrupt,  and  that  tlie  debtor  was  con- 
sequently discharged  from  liability  to  the 
creditor.  Whether  a  note  or  bond  accepted 
in  satisfaction  of  the  original  claim,  is  for  the 
jury  to  decide  and  not  for  the  court,  as  a 
matter  of  law.  When  claims  transferred  to 
a  creditor  of  the  indebtedness  of  others  and 
there  is  no  agreement  to  receive  the  same  in 
satisfaction,  they  are  to  be  considered  as 
collateral  security  for  the  original  debt.  Re- 
marks on  cases  of  McMuUin  v.  Bank  of 
Penn  Township,  2  Barr.  343;  Cake  & 
Lewis,  8  Barr.  493;  Stone  &,  Miller,  4 
Harris,  16  Penn.  B.  450. 


COMMENCEMENT   OF   PRO- 
CEEDINGS. 

1 .  Upon  the  filing  of  a  petition  in  case  of 
voluntary  bankruptcy,  or  as  soon  as  any  ad- 
judication of  bankruptcy  is  made  upon  a  pe- 
tition filed  in  case  of  involuntary  bankruptcy, 
the  petition  shall  be  referred  to  one  of  the 
registers  in  such  manner  as  the  district 
court  shall  direct ;  and  the  petitioner  shall 
furnish  the  register  with  a  copy  of  the  pa- 
pers in  the  case,  and  thereafter  all  the  pro- 
ceedings required  by  the  act  shall  be  had 
before  him,  except  such  as  are  required  by 
the  act  to  be  had  in  the  district  court,  or  by 
special  order  of  the  district  judge,  unless 
some  other  register  is  directed  to  act  in  the 
case.  The  order  designating  the  register  to  act 
upon  any  petition  shall  name  a  day  upon 
which  the  bankrupt  shall  attend  before  the 
register,  from  which  date  he  shall  be  subject 
to  the  orders  of  the  court  in  all  matters  rela- 
ting to  his  bankruptcy,   and   maj    receive 


from  the  register  a  protection  against  an-est, 
to  continue  until  the  final  adjudication  on  his 
application  for  a  discliarge,  unless  suspended 
or  viicated  by  order  of  the  court.  A  copy 
of  the  order  shall  forthwith  be  sent  by  mail 
to  the  register,  or  be  delivered  to  him  per- 
sonally by  the  clerk  or  other  officer  of  the 
court.  General  Order  No.  4,  Sup.  Ct.  U. 
S. — In  hcmkruptcy. 

2.  The  time  of  filing  the  petition  to  be 
adjudicated  a  bankrupt,  is  the  time  of  the 
commencement  of  proceedings  in  bankruptcy. 
Semhle,  in  involuntary  cases  where  creditors 
file  petition  and  adjudication  follows,  the 
same  rule  applies.  In  re  Patterson,  (/S.  D. 
N.  r.)  N.B.  B.  Sup.  xxvii. 

3.  The  filing  of  the  petition  is  the  com- 
mencement of  proceedings  and  depositions 
may  be  taken  after  the  filing  as  in  many 
cases  it  is  essential  that  the  petitioner  should 
take  depositions  in  order  to  be  ready  for 
trial  upon  the  return  of  the  rule  to  show 
cause.    In  re  Deane,  {Mo.)  2  N.  B.  B.  29. 

4.  Evidence  of.  In  an  action  brought 
against  the  assignees  of  an  insolvent  debtor 
by  one  claiming  under  a  conveyance  alleged 
to  be  void  as  a  preference  made  by  the  debtor 
within  six  months  of  the  commencement  of 
the  proceedings  in  insolvency,  the  record  of 
the  proceedings  is  admissible  in  evidence  for 
the  defendant,  for  the  purpose  of  proving 
the  time  of  commencement  of  the  proceed- 
ings. Bartlettc.  Decreet,  4  Gray,  (ilfass.) 
111. 

5.  The  property  of  a  bankrupt  vests  in 
his  assignees  as  if  the  date  of  the  commence- 
ment of  proceedings,  and  no  payment  by 
or  to  the  bankrupt  subsequent  to  that  date 
is  valid  even  though  made  or  received  bona 
fideoT  without  notice.  Jw  re  Mays,  {Pa.) 
4  N.  B.  B.  147.  Hitchcock  v.  Sedgwick,  2 
Vernon,  156  ;  Wickersham  v.  Nicholson, 
14  S.  <&  B.  {Pa.  Bep.)  118  ;  in  re  Patterson, 
N.  B.  B.  Sup.  xxvii;  in  re  Rosenfield,  1  N. 
B.  B.  60. 

6.  And  he  it  further  enacted,  that  the 
filing  of  a  petition  for  adjudication  in  bank- 
ruptcy, either  by  a  debtor  in  bis  own  behalf, 
or  by  any  creditor  against  a  debtor,  upon 
which  an  order  may  be  issued  by  the  court, 
or  by  a  register,  in  the  manner  provided  by 
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section  four,  shall  be  deemed  and  taken  to 
be  the  commencement  of  proceedings  in 
bankruptcy  under  this  act.  Section  38  U.  S. 
bankrupt  act,  1867. 


COMMERCIAL  PAPER. 

1.  The  words  commercial  paper  in  the 
39ch  section  of  the  U.  S.  bankrupt  act  of 
1867,  include  not  merely  paper  given  by  a 
merchant  in  the  direct  course  of  his  business, 
but  all  paper  governed  by  the  rules  which 
have  their  origin  in  and  are  founded  upon 
the  custom  of  merchants.  In  re  Chandler, 
(^Mass.)  4  N.  B.  B.  66 ;  in  re  Lowenstein, 
2  N.  B.  B.  99 ;  in  re  The  McDermott  Patent 
Bolt  Manuf.  Co.  3  JV.  B.  B.  33  ;  Heinsheimer 
V.  Shea,  3  N.  B.  22.46 ;  in  re  Nickodemus,  3 
N.  B.  B.  55;  in  re  HoUis,  3  N.  B.  B.  82; 
in  re  Rogers,  unreported. 

2.  It  is  the  intention  of  the  35th  section 
of  the  U.  S.  bankrupt  law  of  1867,  to  make 
any  payment  or  preference  to  any  indorser 
or  other  surety  fraudulent  and  void.  The 
payment  of  a  note  held  by  a  bank  is  a  fraudu- 
lent preference  to  the  indorser,  if  the  bank 
is  ignorant  of  debtor's  insolvency.  Ahl,  Jr., 
et  al.  V.  Thorner,  QOhio,^  3  N.  B.  B.  29. 

3.  A  note  made  prior  to  the  emancipation 
proclamation,  a  portion  of  the  consideration 
of  which  was  slaves,  is  valid,  and  the  debt 
will  support  the  petition  of  a  creditor  to 
have  his  debtor  declared  a  bankrupt.  Mil- 
ler V.  Keyes,  (S.  Ca.')  3  N.  B.  B.  54. 

4.  A  trader,  who  meets  his  paper  gener- 
ally by  renewals  or  extensions,  cannot  be 
forced  into  bankruptcy  by  some  one  cred- 
itor, who  does  not  grant  the  desired  exten- 
sion or  renewal.  He  may,  however,  pro- 
ceed to  make  his  demand  by  common  law 
action,  and  will  be  permitted  to  retain  the 
advantage  acquired  by  his  diligence.  Doan^j. 
Compton  &  Doan,  (Jfass.)  2  JV.  B.  B.  182. 

5.  The  receipt  of  commercial  paper  is 
conditional  payment,  and  the  time  from 
which  the  act  of  such  payment  is  to  be 
counted,  runs  from  the  delivery  of  the  notes, 
not  the  date  when  the  payer  pays  the  money 
to  the  creditor,  who  has  received  the  same 
(i.  e.  the  notes)  from  his  debtor.  If  the 
payee  was  not  insolvent  at  the  time  he  de- 
livered the  commercial  paper  to  his  creditor, 


the  delivery  is  not  affected  by  the  subse- 
quent insolvency  of  the  payee,  and  the 
moneys  collected  thereon  are  the  property 
of  the  creditor  who  received  the  notes.  Xn 
re  Ouimette,  (^Oregon,')  3  N.  B.  B.  140. 

6.  Notes  which  are  on  a  footing  with  in- 
land bills  of  exchange,  under  state  law,  are 
commercial  paper  within  the  meaning  of  the 
U.  S.  bankrupt  act  of  1867.  Heinsheimer 
V.  Shea  et  al.  (la.)  3  N.  B.  B.  46. 

7.  All  business  paper,  which  by  the  law 
governing  the  contract,  has,  in  the  hands 
of  its  actual  holders,  the  qualities  and  inci- 
dents of  ordinary  negotiable  paper,  in  the 
sense  of  the  law  merchant,  is  commercial 
paper,  whether  really  given  by  the  trader  in 
the  usual  course  of  trade  or  not.  In  re 
Hollis  and  Kenney,  (MassO  3  N.  B.  B.  82. 

8.  When  negotiable  paper  is  deposited  as 
collateral  security,  it  is  a  pawn  or  pledge, 
vesting  special  property  in  the  pawnee. 
Garlick  v.  James,  12  Johns.  B.  145. 

9.  Definition  of.  It  is  to  be  presumed 
that  congress  used  the  term  commercial  pa- 
per in  the  U.  S.  bankrupt  act  of  1867,  in  its 
common  acceptation  rather  than  in  a  more 
restricted  sense.  In  re  Nickodemus,  (Mich.') 
3  N.  B.  B.  55  ;  citing  jm  re  Lowenstein,  2 
N.  B.  B.  99. 

10.  Notes  not  given  in  the  course  of  or 
in  connection  with  the  business  of  the  debt- 
ors as  merchants,  but  for  loans  of  money, 
are  not  commercial  paper.  In  re  Lowen- 
stein, (_S.  B.  N.  r.)  2  N.  B.  B.  99. 

1 1 .  Contra.  A  note  given  for  bor- 
rowed money  payable  one  day  after  date, 
and  a  due  bill  for  the  same  consideration,  the 
maker  being  a  corporation,  are  not  within 
the  meaning  of  the  U.  S.  bankrupt  act  of 
1867,  "  commercial  paper."  In  re  McDer- 
mott Patent  Bolt  Manufacturing  Co.  (8.  D. 
N.  r.)  3  JV.  B.  B.  33. 

13.  Of  maker.  "Where  a  note  was  given 
in  purchase  of  goods  and  for  advances  of 
money  to  the  indorser,  and  the  note  was  four- 
teen days  past  due.  Held,  that  as  the  goods 
were  not  sold  to  the  maker  it  was  not  his 
commercial  paper.  In  re  Rogers,  (S.  D. 
N.  Y.)    Unreported. 
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13.  Of  endorser  and  not  of 
maker.  Where  petition  alleges  that  goods 
were  sold  and  dehvered  to  a  payee,  and  not 
to  the  maker  of  a  note,  the  maker  cannot  be 
adjudicated  bankrupt  upon  the  simple  alle- 
gation of  suspension,  if  his  commercial  pa- 
per and  its  non-resumption  within  fourteen 
days  inasmuch  it  does  not  appear  that  the 
note  actually  was  the  maker's  commercial 
paper.  In  re  Rogers,  {S.  D.  N.  Y.')  Unre- 
ported. 

14.  Where  an  owner  of  real  estate  made 
his  promissory  note,  and  delivered  it  (with 
or  without  security  which  it  does  not  ap- 
pear) to  an  ofBcer  of  a  manufacturing  com- 
pany who  indorsed  the  note  with  his  own 
name,  and  also  as  vice  president  and  the 
note  goes  to  protest  and  payment  is  sus- 
pended for  a  period  of  fourteen  days,  an  ad- 
judication of  the  manufacturing  company  as 
a  bankrupt  will  be  made  in  favor  of  credit- 
ors who  received  the  note  from  the  officers 
of  the  company  in  the  usual  com-se  of  busi- 
ness. In  re  The  Manhattan  Engraving 
Company,  (iS.  D.  N.  Y.)  Unreported. 

15.  Where  commercial  paper  is  endorsed 
by  a  firm  in  its  firm  name  and  also  by  the 
individual  name  of  one  or  more  members  of 
the  firm  and  the  makers  of  the  note  become 
embarrassed  and  bankruptcy  ensues  to  the 
endorsers  of  the  note,  and  the  holders  ac- 
cept with  permission  of  court  40  per  cent, 
from  the  makers,  they  are  only  entitled  to 
dividends  against  the  endorsers  individually 
and  as  fii'm  to  an  amount  equal  to  their 
claim  after  deducting  40  per  cent,  received 
from  the  makers.  In  re  Howard,  Cole  &  Co. 
4  N.  B.  B.  185. 

16.  Suspension  of.  The  suspension 
of  payknent  Of  a  piece  of  commercial  paper 
when  there  is  a  defense  or  other  good  cause 
is  not  to  be  counted  an  act  of  bankruptcy, 
but  if  there  is  a  chronic  or  habitual  suspen- 
sion, although  not  continued  for  a  period  of 
fourteen  days,  the  non-payment  of  one 
piece  of  commercial  paper  for  that  period  will 
be  deemed  an  act  of  bankruptcy.  In  re 
Brown,  Waler  &  Co.  {E.  B.  Mo.)  Unre- 
ported. 

17.  Where  drafts  made  and  dated  at 
Neuremberg,  Bavaria,  drawn  or  purporting 
to  be  drawn  on  a  house  at  Leipzic,  accepted  by 


authorized  agents  in  the  United  States  by 
merely  writing  the  word  "  accepted,"  with 
date  and  drawee's  name  across  the  face  of 
the  draft  are  over  one  and  the  payment 
thereof  is  suspended  for  a  period  of  fourteen 
days,  the  drawee  haying  a  place  of  business 
in  the  United  States  (within  the  southern 
district  of  New  York,)  at  which  the  accept- 
ors were  executed,  will  be  ordered  to  show 
cause  why  he  shall  not  be  adjudicated  a 
bankrupt  upon  the  petition  of  the  maker  or 
owner  of  the  draft.  Geyer  v.  Bombard  & 
Beyrick,  (S   D.  N.  Y.)  Unreported. 

[Petition  in  this  case  filed  by  Audley  W. 
Gazzam  solicitor  for  E.  Geyer  of  Neurem- 
berg, Bavaria.  Proceedings  pending  at  date 
of  going  to  press.] 

18.  The  non-payment  of  a  single  piece  of 
commercial  paper  is  not  an  act  of  bank- 
ruptcy in  itself,  for  the  reason  that  there 
may  be  a  good  defence  to  the  payment  of  it, 
but  when  such  suspension  is  chronic  or 
there  is  an  inability  to  meet  and  pay  checks 
and  notes  as  they  mature,  then  that  is  such 
a  suspension  as  the  law  contemplates,  and 
even  though  there  may  be  but  a  single  piece 
of  paper  fourteen  days  past  due,  the  maker 
may  be  adjudged  bankrupt.  McLean  et  al. 
V.  Brown  et  al.  4  JV.  B.  B.  188. 

19.  A  suspension  of  payment  of  his 
commercial  paper  by  a  solvent  trader  and 
non-resumption  of  such  payment  within  a 
period  of  fourteen  days  is  per  se  fraudulent, 
and  is  an  act  of  bankruptcy.  Hardy, 
Blake  &  Co.  ■».  Bininger  &  Co.  (S.  B.  N. 
r.)  4  N.  B.  B.  77. 

20.  And  ie  it  further  enacted,  That  any 
persons  residing  and  owing  debts  as  afore- 
said, who,  after,  the  passsage  of  this  act, 
being  a  banker,  broker,  merchant,  trader, 
manufacturer  or  minor,  has  fraudulently 
stopped  payment  or  who  has  stopped  or  sus- 
pended and  not  resumed  payment  of  his 
commercial  paper  within  a  period  of  four- 
teen days,  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy,  and  subject  to 
the  conditions  hereinafter  prescribed,  shall 
be  adjudged  a  bankrupt,  on  the  petition  of 
one  or  more  of  his  creditors,  the  aggregate 
of  whose  debts  provable  under  this  act 
amount  to  at  least  two  hundred  and  fifty 
dollars,  provided  such  petition  is  brought 
within  six  months  after  the   act  of  bank- 
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ruptcy  shall  have  been  committed,  and  if 
such  person  shall  be  adjudged  a  bankrupt, 
the  assignee  may  recover  back  the  money 
or  other  property  so  paid,  conveyed,  sold, 
assigned  or  transferred  contrary  to  this  act ; 
provided,  the  person  receiving  such  pay- 
ment or  conveyance  had  reasonable  cause  to 
believe  that  a  fraud  on  this  act  was  intend- 
ed, and  that  the  debtor  vcas  insolvent ;  and 
such  creditor  shall  not  be  allowed  to  prove 
his  debt  in  bankruptcy.  Sec.  39  U.  S. 
bankrupt  act,  1867. 

2 1 .  The  allegation  of  stoppage  and  sus- 
pension of  payment  on  a  certain  day,  upon 
commercial  paper  which  was  made  and  dated 
within  six  months  next  preceding  the  actual 
filing  of  the  petition  connected  with  the  al- 
legation that  payment  of  the  commercial 
paper  (a  due  bill)  had  been  demanded  at  differ- 
ent times,  and  that  the  respondent  had  failed 
to  make  such  payment,  was  equivalent  to  an 
allegation  of  a  demand  for  payment  on  that 
day.  Order  of  adjudication  granted.  In  re 
Chappel,  4  N.  B.  B.  176. 

22.  In  a  mercantile  community  the  non- 
payment of  a  note  at  maturity  by  the  maker 
who  is  a  merchant  or  trader,  is  prima  facie 
evidence  of  insolvency,  and  warrants  a  de- 
cree in  bankruptcy.  In  an  agricultural 
country  the  rule  is  different  and  there  no 
man  is  suspected  of  being  insolvent  from  the 
fact  alone,  that  his  notes  are  not  paid  prompt- 
ly at  maturity.  Shafer  v.  Tritchery,  et  al.  4 
N.  B.  B.  179. 

23.  The  words  "  fourteen  days,"  as  used  in 
sec.  39  of  the  U.  S.  bankrupt  act  of  1867,  do 
not  necessarily  apply  to  the  case  of  a  fraudu- 
lent stoppage  of  payment  of  commercial  pa- 
per. When  a  man  declines  to  pay  solely  be- 
cause he  is  not  liable,  or  because  he  has  a 
valid  claim  or  off"-set  against  the  paper,  this 
is  not  a  stoppage  or  suspension  within  the 
meaning  of  the  bankrupt  law.  When  the 
paper  is  due  and  it  is  not  paid,  because  with- 
out adequate  legal  excuse  the  maker  will 
not  or  is  not  able  to  pay,  and  it  is  continued 
for  the  period  of  fourteen  days,  the  court 
has  held  that  this  constitutes  an  act  of  bank- 
ruptcy. In  re  Thompson  &  McOlallen,  (iZ- 
limis,^  3  N.  B.  B.  45. 

24.  The  stopping  of  the  payment  of  com- 
mercial paper  mentioned  in  sec.  39,  of  the 
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bankrupt  act  must  be  fraudulent,  and  must , 
continue  for  fourteen  days  in  order  to  be  an 
act  of  bankruptcy.  Such  suspension  or  non- 
resumption  is  fraudulent  (supposing  the  li- 
ability to  be  undisputed)  when  it  is  done  pur- 
posely, and  not  by  accident  or  mistake.  In 
re  HoUis,  {Mass.)  3  N.  B.  B.  82. 

25.  A  dissolution  of  a  copartnership  can- 
not be  set  up  to  disprove  an  act  of  bankrupt- 
cy, by  merchants  or  traders,  whose  paper 
has  remained  unpaid  for  fourteen  days.  It 
is  of  no  avail  that  when  a  firm  is  dissolved 
that  there  was  an  agreement  by  one  member 
that  he  should  assume  and  pay  all  the  firm 
obligations.  In  re  Weikert  &  Parker,  (iS'. 
D.  N.  r.)  3  N.  B.  B.  5. 

26.  The  non-payment  at  maturity  of  pro- 
missory notes  that  are  not  commercial  paper 
is  no  ground  for  an  adjudication  of  the  debt- 
ors as  bankrupts,  on  the  petition  by  a  credi- 
tor in  involuntary  bankruptcy.  Katzenberg 
V.  Lowenstein,  et  al.  (_S.  D.  N.  Y.)  2  N.  B. 
iJ.  99. 

27.  It  is  not  necessary  to  show  the  stop- 
page of  payment  to  have  been  fraudulent. 
The  view  of  the  act  which  presents  unform- 
ity  of  decision  is  that  a  suspension  of  pay- 
ment and  non-resumption  within  fourteen 
days  are  all  that  is  contemplated  by  that  pro- 
vision. In  re  Cowles,  (Minn.')  1  JV.  B.  B. 
42. 

28.  If  a  debtor  is  guilty  of  fraudulently 
suspending  the  payment  of  his  commercial 
paper,  proceedings  may  be  immediately  taken 
by  his  creditors  to  have  him  adjudged  a 
bankrupt  without  waiting  for  the  lapse  of 
fourteen  days.  The  U.  S.  bankrupt  act  of 
1867,  sec.  39,  provides  for  two  classes  of 
cases,  a  fraudulent  suspension  and  a  suspen- 
sion of  payment  for  fourteen  days  without 
resumption,  for  either  of  which  a  merchant 
or  trader  may  be  adjudged  a  bankrupt.  In 
re  Schoo,  (Mo.)  3  N.  B.  B.  52. 

29.  A  suspension  for  fourteen  days  of  his 
commercial  paper  by  a  trader  is  an  act  of 
bankruptcy  which  can  only  be  rebutted  by 
showing  a  resumption,  or  accident,  which 
prevented  such  resumption.  Where  noth- 
ing of  the  kind  is  claimed,  the  honest  tra- 
der is  entitled  to  the  fourteen  days  and  no 
more  in  which  to  meet  his  commercial  pa- 
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per.  Olaffln  &,  Co.  v.  Wells,  (2V".  D.  N.  Y.) 
N.  B.  B.  Sup.  xxxvii. 

30.  Suspension  of  payment  of  commer- 
cial paper  by  a  merchant  is  prima  facie  evi- 
dence of  fraud,  and  casts  the  burden  of  proof 
on  the  bankrupt ;  and  being  unexplained, 
decree  of  bankruptcy  adjudged  on  petition 
of  creditors.  In  re  Ballard  &  Parsons, 
(_Conn.)2N.B.  iJ.84. 

31.  Failure  on  the  part  of  the  banker, 
merchant  or  trader  to  honor  his  commercial 
paper  is  so  far  deem  ed  evidence  of  fraud  as 
to  necessitate  an  explanation  on  his  part 
disproving  insolvency  or  intention  of  fraud. 
Ileinsheimer  v.  Shea  et  al.,  (Indiana'),  3 
N.  B.  B.  47.  In  re  Smith,  {N.  V.  N.  Y.) 
SN.B.B.98. 

32.  A  merchant,  banker  or  trader,  who  in 
the  course  of  his  business  shall  execute 
notes,  bills  or  other  instruments,  which  cir- 
culate as  commercial  paper,  and  who  fails 
to  pay  the  same  within  fourteen  days  after 
maturity,  or  the  same  shall  become  due  and 
payable,  without  a  sufficient  excuse  for  such 
failure,  shall  be  deemed  to  have  fraudulently 
suspended  payment,  and  shall  be  declared  a 
bankrupt.  Davis  &  Green  v.  Armstrong, 
(Miss.')  3  JV.  J5.  iJ.  7. 

33.  Mere  stoppage  and  non-resumption 
of  payment  of  commercial  paper  for  fourteen 
days  is  not  sufficient  grounds  on  which  to 
have  a  debtor  declared  a  bankrupt,  nor  is 
fraud  inferable  therefrom.  Grilles  v.  Oone, 
et  al.  (S.  D.  JV.  Y.)  2  N.  B.  B.  10. 

34.  Contra.  Amendments  of  July  14th, 
1870,  to  TJ.  S.  bankrupt  act. 

35.  The  suspension  of  payment  of  com- 
mercial paper,  unless  fraudulent,  is  not  an 
act  of  bankruptcy.  In  re  W.  Leeds,  (S. 
D.  Pa.)  1  N.  B.  B.  138,  citing  in  re  Jersey 
City  Window  Glass  Co.  1  N.  B.  B.  113. 

36.  A  protested  note  on  which  a  bank- 
rupt was  principal  debtor  held  by  a  bank 
that  had  discounted  it  was  taken  up  by  a 
new  note  made  by  the  same  parties  and  ac- 
cepted by  the  bank  after  adjudication  of 
bankruptcy.  The  court  decided  that  the 
original  debt  was  thereby  extinguished,  and 
the  liability  ceased  to  be  a  claim  on  the  es- 
tate.    A  second  endorser  might  have  proved 


his  claim  on  the  original  note  before  ex- 
tinguishment, but  could  have  received  divi- 
dends only  on  the  amount  he  could  show 
that  he  had  personally  paid.  In  re  Mont- 
gomery, (S.  B.  N.  Y.)  3  N.B.  B.  108. 

37.  What  corporations  liable  for 
suspension  of.  Where  bankruptcy  pro- 
ceedings are  based  on  the  ninth  clause  of  the 
thirty-ninth  section  of  the  bankrupt  act  of 
eighteen  hundred  and  sixty-seven,  as  amen- 
ded, it  is  necessary  to  aver  and  prove  that 
the  debtor  was  either  a  banker,  broker,  mer- 
chant, manufacturer,  minor  or  trader,  and 
as  the  charter  of  the  Alabama  &  Chatta- 
nooga Rail  Eoad  Company  does  not  author- 
ize it  to  carry  on  either  of  these  pursuits,  it 
does  not  come  within  the  provisions  of  the 
ninth  clause  of  section  thirty-nine  as  amen- 
ded. As  the  petition  upon  which  the  adju- 
dication of  this  rail  road  company  was  made, 
did  not  allege  that  it  was  either  a  banker, 
broker,  merchant,  manufacturer,  minor  or 
trader,  and  as  no  proof  thereof  was  offered 
to  this  effect,  the  irresistible  conclusion  is, 
that  upon  that  petition,  this  railroad  com- 
pany should  not  have  been  adjudicated  a 
bankrupt  upon  the  petition  and  proofs  pre- 
sented to  the  court.  In  re  Alabama  &  Chat- 
anoogaE.  R.  Co.  5  N.  B.  B.  97. 


COMMITMENT. 

1 .  For  not  answering  questions. 
A  commitment  must  be  for  not  satisfactorily 
answering  a  material  question  ;  and  it  is  no\ 
sufficient  that  the  witness,  throughout  his 
examination,  was  unwilling  to  make  a  full 
disclosure.  Ex  parte  Baxter,  1 B.  <&  C.  673 ; 
IM.&B.  572.     (Eng.) 

2.  Where  a  witness  was  asked  questions 
as  to  when  and  where  he  last  saw  the  bank- 
rupt's wife.  It  was  held,  that  such  questions 
were  legal  and  material,  and  that  the  com- 
missioners were  justified  in  committing  him 
for  giving  unsatisfactory  answers  to  these 
questions.  The  true  criterion  by  which  to 
judge  of  the  propriety  of  a  commitment,  is 
to  consider  all  the  questions  and  answers  col- 
lectively, and  then  to  say  whether  the  whole 
examination  was  satisfactory  or  not.  Ex 
parte  Vogel,  2B.i^A.2l9.    (Eng.) 

3.  Where  a  bankrupt  was  arrested  by  the 
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messenger  on  a  summons,  without  a  warrant, 
which  summons  had  been  issued  by  the  com- 
missioners, on  the  ground  that  there  was 
reason  to  apprehend  that  the  bankrupt  after 
his  adjudication,  was  about  to  abscond.  And 
the  messenger  took  the  bankrupt  before  the 
commissioners,  who  proceeded  to  examine 
him,  and  put  him  this  question,  "  You  hav- 
ing five  months  ago  taken  away  1,500Z.  and 
now  accounting  only  for  &001.  of  it,  what 
account  do  you  now  give  of  the  rest  ?"  To 
which  the  bankrupt  having  answered,  "  I 
can  give  no  account ;"  the  commissioners 
committed  him  for  answering  unsatisfac- 
torily. The  court  on  the  petition  of  the 
bankrupt,  ordered  his  immediate  discharge. 
Ex  parte  James,  ZDeac.  518;  3  Jur.  538. 
(Eng.) 

4.  The  commissioners  cannot  commit  a 
bankrupt  for  misbehaviour  only,  or  any  act 
or  omission  not  comprised  in  the  statute 
giving  them  authority.  Miller  v.  Seare,  2 
W.  Bl.  1141.     (Eng.; 

5.  The  commissioners  may  compel  the 
production  of  books,  to  enable  them  to  read 
the  entries,  but  they  have  not  authprity  to 
commit  a  witness  for  refusing  to  read  an 
entry  in  the  book,  which  he  produces.  laac 
V.  Impsey,  10  B.  &  C.  442 ;  4  O.  <^  P.  120 ; 
bN.&M.  337;  S.  P.,  ex  parte  3  T.  J.  38. 
(Eng.) 

6.  On  his  examination  before  a  commis- 
sioner, the  bankrupt  in  answer  to  the  ques- 
tion "  Not  having  kept  any  books  of  account, 
does  your  memory  serve  you  as  how  the  1002. 
(the  proceeds  of  a  check  drawn  by  the 
bankrupt  payable  to  B.)  was  appropriated?" 
replied,  "  Not  now."  It  was  held,  that  the 
commissioner  was  justified  in  committing  the 
bankrupt  to  prison  for  not  fully  answering 
to  his  satisfaction.  Ex  parte  Bradbury,  14 
G.  B.  15  ;  2  C.  L.  B.  585  ;  18  Jur.  189  ; 
23  L.  J.,  C.  P.  25.     (Eng.) 

7.  To  justify  a  commitment  of  a  bank- 
rupt for  not  fully  answering  questions  to  the 
satisfaction  of  the  court,  the  examination  of 
the  bankrupt  should  be  full,  fair  and  search- 
ing, and  not  rambling  or  irrelevant,  but  lim- 
ited to  the  matters  "  relating  to  his  trade, 
dealings  or  estate,  or  which  may  tend  to  dis- 
close any  secret  grant,  conveyance  or  con- 
cealment of  his  lands,   tenements,   goods, 


money  or  debts."  Ex  parte  Legge,  1  B.  C. 
0.  163;  7  Jur.  415;  22  L.  J.,  Q.B.Zi5. 
(Eng.) 

8.  The  court  will  not  discharge  from 
custody  a  bankrupt  committed  for  not  an- 
swering questions  when  the  court  is  of  opin- 
ion that  the  story  contained  in  his  answers 
is  not  such  as  to  satisfy  a  reasonable  person 
of  its  truth.  Ex  parte  Lord,  16  M.  &  W. 
462;  11  Jur.  186;  16  L.  J.,  Exch.  118. 
(Eng.) 

9.  If  the  court  can  see  clearly  that  the 
commissioner  was  wrong  in  holding  that 
the  answers  were  not  satisfactory,  they  will 
order  the  bankrupt  to  be  discharged;  but 
they  are  always  slow  in  such  a  case  to  in- 
terfere with  the  discretion  of  the  commis- 
sioner, and  will  not  do  so  unless  satisfied 
that  he  is  wrong.  In  re  Ward,  Z  D.  &  L. 
756;  10  Jmt.  433;  15  L.  J.,  Q.  B.  233. 
(Eng.) 

10.  Where,  upon  his  examination  touch- 
ing the  disposition  of  his  property,  the 
bankrupt  swears  to  an  account  of  the  same, 
which  appears  to  be  incredible,  the  commis- 
sioners may  commit  him.  Ex  parte  Now- 
lan,  6  T.  B.  118.     (Eng.) 

11.  For  contempt  of  court.  An 

order  of  commitment  should  contain  an 
express  adjudication  that  a  contempt  had 
been  committed.  The  circulation  of  a  libel 
on  a  court  relating  to  a  matter  disposed  of 
by  an  order  still  in  minutes,  is  a  contempt 
for  which  the  court  may  commit.  Exparte 
Van  Sandan,  De  Gex,  55 ;  1  Ph.  650 ;  15 
L.  J.,  Bank,  13.     (Eng.) 

12.  A  commissioner  acting  in  the  prose- 
cution of  a  flat  may  commit  for  contempt  of 
court.  Watson  v.  Bodell,  14  M.  d;W.Zl; 
9  Jm.  626 ;  14  L.  J.,  Exch.  281.     (Eng.) 

13.  Where  a  party  took  forcible  posses- 
sion of  a  bankrupt's  effects  while  in  the 
custody  of  the  messenger,  but  finding  that 
he  had  done  wrong  gave  up  possession,  the 
court  on  a  petition  to  commit  him  for  con- 
tempt, only  ordered  him  to  pay  the  costs  of 
the  petition.  Ex  parte  Fletcher,  2  Mont. 
B.  &  B.  129.     (Eng,) 

14.  Where  an  order  was  had  for  the 
reason  that  it  contained  no  adjudication  of 
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a  contempt,  or  any  fact  found,  or  anything 
directed  to  be  done  by  the  plaintiff  to  clear 
himself,  the  warrant  which  referred  to  the 
order  was  illegal.  Green  ».  Elgie,  5  Q.  B.  99 ; 
n.  <&  M.  129  ;  8  Jur.  187;  14  L.  J.,  Q.  B. 
162.     (Eng.) 

15.  Where  a  party  comes  to  the  court 
praying  a  commitment  for  contempt,  he 
must  be  fully  prepared  to  support  his  case ; 
and  should  he  fail  in  any  particular,  the 
court  will  not  allow  him  further  time,  but 
will  dismiss  his  petition  with  costs.  JSx 
parte  Saunders,  5  Jur.  1202.     (Eng.) 

16.  Although  an  order  of  commitment 
should  contain  an  express  adjudication  that  a 
contempt  has  been  committed,  the  want  of 
an  express  adjudication  is  not  a  sufBcient 
ground  for  discharging  the  order;  and  such 
an  order  may  direct  the  party  committed  to 
pay  the  costs  of  the  party  complaining,  but 
not  his  costs,  charges  and  expenses.  Ex 
parte  Van  Sandan,  De  Gex,  303.     (Eng.) 

17.  "Warrant  of.  If  commissioners 
issue  a  warrant  to  apprehend  a  bankrupt, 
and  direct  the  warrant  "  To  J.  A.  &  W.  S., 
our  messengers  and  their  assistants,"  this 
warrant  does  not  justify  the  apprehension 
of  the  bankrupts  by  any  one  who  is  not  in 
the  presence,  actual  or  constructive,  of  J.  A. 
orW.  S.;  and  therefore  B.,  who  was  the 
assistant  of  W.  S.  in  his  business  of  a  sher- 
iff's officer,  is  not  justified  in  apprehending 
the  bankrupt  in  the  absence  of  W.  S.  and  J. 
A.,  although  B.  has  the  warrant  in  his  pos- 
session. Rex  V.  Whalley,  7  C.  (&  P.  245. 
(Eng.) 

1 8.  The  concluding  words  of  a  warrant 
of  commitment  must  be  so  limited  as  to 
have  direct  reference  to  the  offence  imputed 
in  the  preceding  part ;  and  therefore,  where 
a  commitment,  after  reciting  that  the  bank- 
rupt had  surrendered,  and  that  the  commis- 
sioners examined  him  touching  his  trade, 
and  caused  such  examination  to  be  reduced 
to  writing  and  read  over  to  him,  to  which 
examination  the  bankrupt  did  refuse  to  sign 
his  name  (not  having  a  reasonable  objection 
to  the  wording  thereof,  or  otherwise),  re- 
quired the  goaler  to  detain  the  bankrupt  in 
custody  until  such  time  as  he  should  submit 
himself,  and  full  answer  make  to  the  satis- 
faction of  the   commissioners,  to  all  such 


questions  as  should  be  put  to  him,  and  sign 
and  subscribe  to  such  examination  as  afore- 
said, it  was  held  to  be  void.  Ux  parte 
Leake,  9  B.(&  C.  234  iZG.d  J.  46.   (Eng.) 

19.  Where  it  appeared  by  affidavits,  on 
an  application  for  a  habeas  corpus,  that  the 
bankrupt  had  been  several  times  examined, 
but  no  part  of  'any  examination  was  set  out 
in  the  warrant  of  commitment,  it  was  held, 
that  no  defect  appeared  ;  it  not  being  neces- 
sary that  the  warrant  should  further  particu 
larize  the  objections,  and  the  examination 
themselves  not  being  brought  before  the 
court,  it  is  sufBcient  to  state  in  the  waixant 
that  the  answers  set  out  in  the  examination 
are  not  satisfactory  without  stating  which  of 
them  are  not.  jEx  parte  Dauncey,  4  Q.  B. 
668 ;  3  6f .  <:&  jO.  640 ;  7  Jur.  555  ;  12  i.  J., 
Q.  B.  239 ;  1  2).  <fe  £.  608 ;  12  M.  £  W. 
271;  8  Jur.  829;  13  L.  J.,  Exch.  165. 
(Eng.) 

20.  Since  the  substitution  of  a  declara- 
tion for  an  oath  in  bankruptcy,  it  is  illegal 
for  a  commissioner  to  examine  a  bankrupt 
upon  oath  ;  and  a  warrant  of  commitment 
stating  that  the  bankrupt  was  duly  sworn  is 
void.  In  re  Ramsden,  1  B.  C.  Bep.  133; 
ZD.t&L.  748  ;  10  Jur.  879  ;  15  L.  J.,  Q. 
B.  234.    (Eng.) 

2 1 .  A  warrant  directed  to  the  messenger 
of  the  court  and  to  his  assistants,  and  to  the 
governor  or  keeper  of  her  majesty's  goal  of 
the  castle  of  York,  is  sufficient  without 
naming  the  messenger.  Ex  parte  Lord,  16 
M.  &  W.  462;  11  Jur.  186;  16  L.  J., 
Exch.  118.     (Eng.) 

22.  Where  an  order  was  bad  for  the  rea- 
son that  it  contained  no  adjudication  of  a 
contempt,  or  any  fact  found,  or  anything  di- 
rected to  be  done  by  the  plaintifl'  to  clear 
himself,  the  warrant  which  referred  to  the 
order  was  illegal.  Green  v.  Elgie,  5  Q.  S. 
99  ;  Z).  c&  M.  129  ;  8  Jur.  187 ;  14  L.  J., 
Q.  B.  162.     (Eng.) 


COMMISSION   MERCHANT. 

1.  A  commission  merchant  acts  in  a  fidu- 
ciary character,  and  the  trust  attaches  to 
the  goods  consigned  to  him  for  sale  on  com- 
mission within  the  meaning  of  section  thirty- 
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three  of  the  U.  S.  bankrupt  act  of  1867. 
Lenke  v.  Booth,  (appeal  from  St.  Louis  cir- 
cuit court.)  5  N.  B.  M.  351. 

2.  Discharge  from  arrest.  A  bank- 
rupt will  not  be  discharged  from  arrest  for  a 
debt  contracted  in  a  fiduciary  capacity  as  a 
commission  merchant.  In  re  Kimball,  6 
Bl.  0.  a.  292;  s.  c.  N.  B.  B.  Sup.  xlii. 


COMMISSIONER. 

1.  Committing  bankrupt  for  not 
answering  questions.  Wheie,  upon 
his  examination  touching  the  disposition  of 
his  property,  the  bankrupt  swears  to  an  ac- 
count of  the  same  which  appears  to  be  in- 
credible, the  commissioner  may  commit  him. 
Ex  parte  Nowlan,  6  T.  B.  118.     (Eng.) 

2.  If  the  court  can  see  clearly  that  the 
commissioner  was  wrong  in  holding  that  the 
answers  were  not  satisfactory,  they  will  order 
the  bankrupt  to  be  discharged ;  but  they  are 
always  slow  in  such  a  case  to  interfere  with 
the  discretion  of  the  commissioner,  and  will 
not  do  so  unless  satisfied  that  he  is  wrong. 
In  re  Ward,  Z  D.  &  L.  756 ;  10  Jur.  433  ; 
15  L.  J.,  q.  B.  233.     (Eng.) 

3.  On  his  examination  before  a  commis- 
sioner, the  bankrupt  in  answer  to  the  ques- 
tion "  not  having  kept  any  books  of  account, 
does  your  memory  serve  you  as  to  how  the 
100?.  (the  proceeds  of  a  check  drawn  by  the 
bankrupt,  payable  to  B.)  was  appropriated," 
replied,  "not  now  ;"  it  was  held  that  the 
commissioner  was  justified  in  committing 
the  bankrupt  to  prison  for  not  fully  answer- 
ing to  his  satisfaction.  JSiB  parte  Bradbury, 
14  C.  B.  15 ;  2  C.  L.  B.  585 ;  18  Jm.  189 ; 
23  L.  J.,  C.  P.  25.     (Eng.) 

4.  The  commissioners  cannot  commit  a 
bankrupt  for  misbehavior  only,  or  any  act  or 
omission  not  comprised  in  the  statute  giving 
them  authority.  Miller  v.  Scare,  2  W.  Bl. 
1141.    (Eng.) 

5.  Where  a  bankrupt  was  arrested  by  the 
messenger  on  a  summons,  without  a  war- 
rant, which  summons  had  been  issued  by 
the  commissioners,  on  the  ground  that  there 
■was  reason  to  apprehend  that  the  bankrupt 
after  his  adjudication  was  about  to  abscond 
and  the  messenger  took  the  bankrupt  be- 


fore the  commissioners,  who  proceeded  to 
examine  him,  and  put  him  this  question, 
"  You  having  five  months  ago  taken  away 
1,500Z.  and  now  accounting  only  for  6001.  of 
it,  what  account  do  you  now  give  of  the  rest.'" 
To  which  the  bankrupt  having  answered,  "I 
can  give  no  account"  the  commissioners 
committed  him  for  answering  unsatisfactori- 
ly. The  court,  on  the  petition  of  the  bank- 
rupt, ordered  his  immediate  discharge.  Ex 
parte  James,  3  Beac.  518 ;  3  Jur.  538 
(Eng.) 

6.  Compelling  attendance  of  wit- 
nesses. Where  a  person,  summoned  and 
neglecting  to  attend  before  the  commissioner, 
was  arrested  under  a  warrant  issued  by  the 
commissioner,  it  was  held,  in  an  action  of 
false  imprisonment  against  the  solicitor  to 
the  flat,  who  had  applied  for  the  warrant, 
that  the  warrant  was  a  justification  to  him, 
though  the  commissioner  stated  at  the  time 
of  the  application,  that  he  was  in  doubt 
whether  the  warrant  ought  to  issue,  and  that 
the  parties  applying  must  take  it  on  their 
own  responsibility.  Cooper  v.  Harding,  7 
Q.  B.  928 ;  9  Jur.  777.     (Eng.) 

7.  The  operation  of  a  warrant  to  compel 
the  attendance  of  a  witness,  as  a  legal  cause 
of  detainer,  becomes  expended,  either  by  the 
party's  being  brought  before  the  commis- 
sioner, or  on  his  submitting,  and  that  the 
commissioner  had  no  jurisdiction  to  make  a 
subsequent  order  for  the  detention  of  the 
party  till  costs  were  paid.  Watson  v.  Bo- 
dell,  14  M.<6W.Z7;9  Jur.  626 ;  14  L.  J., 
Exch.  281. 

8.  Where  a  party,  who  has  been  duly 
summoned  to  attend  in  order  to  be  examined 
and  to  produce  a  deed,  fails  to  comply  with  the 
summons,  a  warrant  by  the  commissioner, 
directing  him  to  be  arrested  and  brought 
before  him  to  be  examined  and  produce  the 
document,  is  good,  although  the  document 
was  not  in  the  party's  possession,  and  over 
which  he  had  no  control.  And  if  a  witness 
finds  the  commissioners  engaged  in  other 
business  at  the  time  appointed  in  the  sum- 
mons, he  must  wait  till  they  are  ready  to 
examine  him  or  dispense  with  his  attend- 
ance. Wright  V.  Maude,  2  D.,  N.  S.  517  ; 
10  M.  &  W.  527 ;  6  Jur.  953 ;  12  L.  J., 
Exch.  22.    (Eng.) 


238 


COMMISSIONER. 


9.  A  commissioner  has  power  to  compel 
parties  to  appear  and  give  evidence  before 
him,  although  there  are  no  facts  in  dispute, 
and  the  difference  on  which  he  is  called  to 
adjudicate  turns  on  a  question  of  law.  Wat- 
son V.  Whitmore,  8  Jur.  964 ;  14  L.  J., 
Exch.  41.     (Eng.) 

1 0.  Examination  of  bankrupt  be- 
fore. A  commissioner  under  12  &  13  Vict. 
c.  106,  s.  162,  has  no  power  to  adjourn  the 
last  examination  of  a  bankrupt  sine  die,  un- 
less for  such  an  offence  as  under  24  &  25 
Vict.  c.  134,  s.  159,  would  disentitle  him  to 
a  discharge.  Ex  parte  Grummett,  10  Jur., 
N.  S.  738;  33  L.  J.,  Bank.  43 ,  12  W.  B. 
1018 ;  10  L.  J.,  N.  S.  680.     (Eng.) 

1 1 .  Where,  on  his  last  examination,  a 
bankrupt  stated  that  he  had  not  the  means 
of  verifying  the  first  item  in  his  cash  account 
dated  about  a  year  before  the  bankruptcy, 
by  any  earlier  cash  account,  although  he 
•ould  verify  it  by  other  means,  and  stated 
that  he  had  not  the  means  of  furnishing  any 
better  accounts,  the  register  acting  for  the 
commissioner  adjourned  the  examination 
sine  die,  with  liberty  to  apply  to  the  court 
again.  It  was  ordered,  on  appeal,  that  the 
bankrupt  should  be  at  liberty  to  go  before 
the  commissioner  and  give  such  further  ex- 
planation of  his  accounts  as  he  could.  Ex 
parte  Riley,  3  De  G.  d;  J.  469.     (Eng.) 

12.  Where  bankrupt  had  failed  to  ac- 
count for  the  loss  of  a  large  number  of  pounds 
to  their  estate,  and  in  their  examination  had 
stated  that  they  did  not  know  what  had  be- 
come of  the  amount,  it  was  held,  that  their 
last  examination  had  been  properly  adjourned 
sine  die.  Ex  parte  Brook,  8  L.  T.,  N.  S. 
375.     (Eng.) 

13.  A  commissioner  having  adjourned  the 
last  examination  of  a  bankrupt  sine  die,  on 
the  ground  of  the  bankruptcy  condition  of 
the  accounts,  the  assignees  were  ordered  to 
furnish  definite  objections,  and  this  was 
done,  but  on  the  matter  coming  up  again,  it 
was  found  that  there  was  no  statement  of 
the  particulars  in  which,  or  the  reasons  why, 
the  accounts  were  deemed  unsatisfactory ; 
and  the  matter  was  ordered  to  stand  over, 
with  leave  to  make  any  further  application 
to  the  commissioner.  Ex  parte  Quinn,  10 
L.  I.,  N.  8.  704.     (Eng.) 


14.  A  register,  as  deputy  commissioner, 
adjourned  a  meeting  for  the  last  examination 
of  a  bankrupt,  and  the  notice  of  adjournment 
recited  that  the  meeting  was  before  Mr. 
Commissioner  Eonblanque.  Notice  of  such 
adjournment  was  indorsed  on  the  order  of 
protection,  and  the  paper  was  given  to  the 
bankrupt.  It  was  held,  that  the  notice  of 
adjournment  was  not  properly  entitled,  the 
register  being  the  only  person  presiding,  and 
that  a  mere  memorandum  indorsed  on  the 
order  of  protection  was  not  such  a  notice  as 
the  statute  required  to  be  given  to  the  bank- 
rupt, informing  him  of  the  time  and  place 
for  the  finishing  of  his  last  examination,  the 
non-compliance  with  which  is  made  a  mis- 
demeanor by  such  statute.  Reg.  «.  Buck- 
well,  9  Cox,  G.  C.  333.     (Eng.) 

15.  Jurisdiction  of.  The  senior  com- 
missioner having  transacted  the  business  he- 
fore  him,  left  the  court  for  the  day ;  this 
was  held  an  unavoidable  absence  within  12 
&  13  Vict.  c.  106,  s.  20,  so  as  to  enable  a 
junior  commissioner,  present  in  court,  to 
act  for  the  senior  commissioner  in  the  mat- 
ter of  the  application.  Ex  parte  Sewell,  17 
Jur.  333  ;  22  L.  J.,  Banh.  29.    (Eng.) 

1 6.  Commis-sioners  authorized  to  act  in 
the  prosecutions  of  flats,  although  constitu- 
ted courts  of  record  as  they  possess  no  com- 
mon law  jurisdiction,  have  no  other  powers 
than  those  which  the  statutes  of  bankruptcy 
give,  or  which  are  necessary  incidents  to 
those  powers.  They  may  commit  for  con- 
tempt of  court  in  the  same  manner  as  any 
other  court  of  record.  Watson  v.  Bodell,  14 
M.<6W.37;9  Jur.  626 ;  14  L.  J.,  Exch. 
281.    (Eng.) 

1 7.  Commissioners  in  bankruptcy  are  li- 
able to  be  sued  in  trespass  for  false  impris- 
onment, if  they  arrest  in  a  case  where  they 
have  no  jurisdiction.  Wright  v.  Maude,  10 
M.  S  W.  527 ;  2  D.,  N.  8. 577 ;  6  Jur.  951; 
12  L.  J.,  Exch.  22.     (Eng.) 

18.  The  sale  of  a  bankrupt's  estate  is  a 
matter  peculiarly  within  the  discretion  of 
the  commissioner,  with  which  the  court  of 
appeals  will  not  interfere  upon  a  mere  doubt. 
Ex  parte  Ford,  5  Be  G.,  Mac.  &  G.  398; 
24  L.  J.,  Bank.  1.    (Eng.) 

19.  A  petition  was  allotted  by  ballot  to 
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commissioner  G.,  but  the  subsequent  pro- 
ceedings were  eitlier  before  commissioner  H. 
or  commissioner  F.,  and  the  summons  to 
surrender  required  the  bankrupt  to  appear 
on  a  day  named  before  commissioner  G., 
whereas  commissioner  G.  did  not  sit  on  that 
day.  Held,  on  an  indictment  under  12  & 
13  Vict.  c.  106,  s.  251,  against  the  bank- 
rupt for  not  surrendering,  that  one  commis- 
sioner might  sit  and  act  for  another,  and 
the  proceedings  were  therefore  valid.  Reg. 
V.  Gordon,  Bears  C.  G.  586  ;  2  Jur.,  N.  S. 
67  ;  25  S.  J.,  M.  C.  19.     (Eng.) 

20.  Where  a  district  commis.sioner  or- 
dered two  ex  parte  adjudications  against  two 
partners  to  be  annexed  to  a  subsequent  point 
adjudication  against  the  same  individuals, 
the  court,  on  appeal,  discharged  the  order  of 
commissioner.  Ex  parte  Haines,  3  De  G. 
<fe  /.  58  ;  4  Jur.,  N.  S.  1256 ;  27  L.  J.,  Bank. 
33.    (Eng.) 

21.  Where  a  mortgagee  submitted  the 
validity  of  his  security  to  the  jurisdiction 
of  a  commissioner,  and  an  application  of  the 
petitioning  creditor  to  set  it  aside.  Held, 
that  the  commissioner  in  deciding  the  ques- 
tion, acted  judicially,  and  not  as  an  arbitra- 
tor, and  that  his  decision  was  subject  to 
appeal.  Ex  parte  Bland,  6  De  G.,  Mac.  <& 
e.  757.    (Eng.) 

22.  Where  the  residence  of  a  party  ap- 
plying for  a  re-hearing  was  at  Buenos  Ayres, 
and  it  was  necessary  for  him  to  obtain  fur- 
ther evidence  in  support  of  his  case  than 
that  which  was  before  the  commissioner  on 
the  original  hearing,  notwithstanding  the 
twenty-one  days  limited  by  12  &  13  Vict, 
c.  106,  s.  12,  had  expired.  Held,  that  the 
commissioner  had  jurisdiction  to  rehear  the 
case,  there  being  no  laches  on  the  part  of  the 
applicant.  Ex  parte  Imbert,  \  Be  G.  S 
J.  152 ;  3  Jwr.,  N.  8.  801 ;  26  X.  J.,  Bank. 
65.    (Eng.) 

23.  Where  under  12  &  13  Vict.  c.  106. 
s.  223,  a  commissioner  adjudicated  a  tra- 
der, who  petitioned  under  s.  213,  to  be  a 
bankrupt,  he  must  state  in  the  order  of  ad- 
judication the  facts  giving  him  jurisdiction 
so  to  do  under  s.  223,  otherwise  the  order  of 
adjudication  was  void.  Lee  v.  Kowley,  8 
El.  &  Bl.  857 ;  4  Jur.,  N.  S.  583 ;  27  L. 
J.,  Q.  B.  193.    (Eng.) 


24.  Jurisdiction  of  deputy.  A  reg- 
istrar appointed  to  act  in  the  place  of  a  com- 
missioner under  17  &  18  Vict.  c.  119,  s.  6, 
has  no  jurisdiction  after  the  commissioner's 
death.  Ex  parte  Corles,  Z  Be  G.  c&  J.  484 ; 
5  Jwr.,  N.  S.  110 ;  28  L.  J.,  Bank.  15  ; 
7  N.  B.  220;  32  L.  J.  326.     (Eng.) 

25.  Of  insolvent  must  make  re- 
turn. It  is  the  duty  of  the  commissioners 
on  an  insolvent  estate  to  make  their  own  re- 
turn to  the  judge  of  probate.  Nelson  v. 
Woodbury,  1  Maine  B.  251. 

26.  B.  gave  notice  to  dispute  an  adjudi- 
cation which  had  been  made  against  him, 
the  notice  being  signed  by  D.  &  L.,  as  his 
solicitors.  When  the  validity  of  the  adju- 
dication came  on  for  argument  before  the 
commissioner,  R.,  who  was  the  managing 
clerk  forD.  &  L.,  and  who  was  himself  a  soli- 
citor of  the  court,  appeared  for  the  bankrupt. 
The  commissioner,  however,  declined  to 
hear  him,  and,  although  the  bankrupt,  who 
was  in  court,  said  that  he  wished  R.  to  be 
heard  on  his  behalf,  the  commissioner  con- 
firmed the  adjudication  with  cost  against  the 
bankrupt.  Held,  that  the  commissioner  was 
right  in  refusing  to  hear  R.,  so  long  as  he 
appeared  in  the  character  of  clerk  to  D.  & 
L. ;  but  that  the  bankrupt  ought  to  have 
been  more  fully  informed  of  the  position  in 
which  he  stood,  and  to  have  had  an  oppor- 
tunity of  constituting  R.  his  solicitor  if  he 
desired  to  do  so.  Ex  parte  Broadhouse,  2 
L.  B.,  Ch.  655 ;  36  L.  J.,  Bank.  29 ;  15 
W.  B.  126 ;  17  £.  T.,  N.  S.    (Eng.) 

27.  Separate  adjudications  against  part- 
ners in  a  firm  were  followed  by  an  adjudica- 
tion on  a  joint  petition  against  the  firm.  On 
the  application,  under  the  English  bank- 
ruptcy act  of  1861,  s.  88,  of  the  petitioning 
creditor  under  the  joint  adjudication,  the 
commissioner  impounded  the  proceedings 
under  the  separate  adjudications.  Held,  tha,t 
this  was  within  the  discretion  of  the  com- 
missioner. In  re  Evans,  ex  parte  Warren, 
36  L.  J.,  Bank.  15 ;  15  W.  B.  662.    (Eng.) 

28.  A  commissioner  in  bankruptcy  is  not 
bound  to  hear  a  person,  who,  although  a 
duly  admitted  solicitor  of  the  court,  does 
not  appear  as  the  solicitor  of  the  party  for 
whom  he  appears,  but  only  as  the  clerk  of 
such  solicitor.    Ex  parte  Broadhouse,  2  L. 
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JR.,  Ch.  655 ;  36  L.  J.,  Bank.  29 ;  15  W.  B. 
126;  17  L.  T.,  N.  S.  126.     (Bng.) 

29.  A  creditor  may  make  proof  of  his 
own  claim  before  a  United  States  commis- 
sioner, although  he  be  resident  in  the  dis- 
trict where  the  proceedings  are  pending.  In 
re  Sheppard,  (JV.  D.  N.  T.)  1  N.  B.  B. 
115. 

30.  A  commissioner  may  be  appointed 
by  a  register  with  leave  of  the  court  to  act 
in  his  place  for  certain  purposes.  In  re 
Sherwood,  (Pa.)  1  N.  B.  B.  74. 

31.  An  affidavit  before  a  U.  S.  commis- 
sioner is  not  a  compliance  with  the  22d  sec- 
tion of  the  U.  S.  bankrupt  law  of  1867.  (See 
new  act  of  July  27th,  1868.)  In  re  Bailey, 
CAla.')  2  N.  B.  B.  13. 

32.  Of  bankrupt.  The  court  will  not 
compel  commissioner  of  bankrupt  to  give  a 
certificate  of  conformity,  though  they  should 
differ  from  the  commissioners.  Respublica 
V.  Olarkson  et  ah,  1  Yates'  Pa.  B.  46. 

33.  Power  to  discharge.  The  com- 
missioner has  no  discretionary  power  to  re- 
fuse or  suspend  an  order  of  discharge,  unless 
the  bankrupt  has  been  guilVy  of  a  misde- 
meanor of  one  of  the  offences  specified  in 
the  statute.  Ex  parte  Undall,  8  Jur.,  N. 
S.  980;  3  L.  J.,  Bank.  87;  10  W.  B.  799; 
6  L.  T.,  N.  S.  732 ;  ex  parte  Glass,  31  L.  J., 
Bank.  73 ;  10  W.  B.  533 ;  6  L.  T.,  N.  S. 
407.     (Eng.) 

34.  "When  incompetent.  A  commis- 
sioner of  insolvency,  who,  as  assignee  of  A., 
an  insolvent  debtor,  has  a  claim  against  B., 
is  so  interested  in  B.'s  estate  that  he  has  not 
jurisdiction  to  act  as  commissioner  thereon. 
Blanchard  v.  Young,  11  Cush.  341. 


COMMISSIONER    OF  BANK- 
RUPTCY. 

1.  To  warrant  a  commission  of  bank- 
ruptcy there  must  be  a  trading,  a  debt  con- 
tracted, and  an  act  of  bankruptcy  subse- 
quent to  16th  Sept.  1785.  Persons  inter- 
ested may  contest  the  legality  of  the  peti- 
tioning creditor's  debts.  Jay's  lessee  v. 
Oossarts,  Yates'  Pa.  B.  50. 


COMMISSION. 

1.  Joint  or  separate.  Prior  to  12  and 
13  Vict.  c.  106,  s.  97,  if  a  joint  commission 
was  invalid  as  to  one  partner,  it  was  bad 
as  to  all.  Ex  parte  Martin,  15  Ves.  114. 
(Eng.) 

2.  Even  where  one  partner  is  an  infant  or 
a  lunatic,  there  cannot  be  a  joint  commission 
against  the  others;  separate  commission 
must  be  taken  out.  Ex  parte  Layton,  6  Ves. 
440;  S,  P.,  ex  parte  Henderson,  4  Ves.  163. 
(Eng.) 

9.  Quere,  where  a  fiat  issued  against 
an  infant  and  another,  could  be  annulled  as 
to  the  infant,  and  stand  good  as  to  the  other 
under  6  Geo.  4,  c.  16,  s.  16.  Ex  parte 
Watson,  3  Mont.  &  Ayr.  682;  3  Beae.  277. 
(Eng.) 

4.  Where  a  joint  fiat  issues  against  A. 
and  B.,  and  the  debt  is  separate,  it  is  void, 
and  the  subsequent  superseding  it  as  to  A. 
cannot  make  it  good  as  a  separate  flat  against 
B.  Ex  parte  Clarke,  1  JDeac.  &  Chit.  544. 
(Eng.) 

5.  Where  there  was  a  separate  com- 
mission against  one  of  three  partners,  and 
afterwards  a  commission  against  two  of  the 
firm,  the  first  commission  was  ordered  to  be 
superseded,  and  the  costs  paid  out  of  tho 
joint  estate.  Ex  parte  Smith,  1  Glyn  & 
J.  256.     (Eng.) 

6.  Quere,  as  to  the  validity  of  a  joint  flat 
where  one  of  the  bankrupts  is  attainted. 
Ex  parte  Addison,  3  Mont.  &  Ayr.  434 ; 
3  Deae.  54.    (Eng.) 

7.  A  separate  flat  was  annulled  in  favor 
of  a  subsequent  joint  one,  notwithstanding 
the  separate  estate  was  more  important  than 
the  joint  estate,  and  one  of  the  bankrupts  in- 
tended to  dispute  his  bankruptcy.  Ex  parte 
Burdikin,  2  Mont,  D.  <&  D.  187.    (Eng.) 

8.  A  separate  flat  was  issued  against  one 
of  a  firm  of  four,  trading  abroad.  Subse- 
quently a  flat  was  issued  against  two  of  the 
four,  who  were  resident  in  this  country.  A 
petition  was  presented  to  annul  the  separate 
in  favor  of  the  joint  fiat ;  but  an  affidavit 
being  filed,  that  there  were  no  joint  assets 
in  this  country,  except  such  as  were  subject 
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to  liens  for  more  than  they  were  worth,  the 
court  declined  to  interfere.  Ex  pm-te  Ren- 
wick,  12  Jur.  996.    (Bng.) 

9.  The  order  to  annul  a  separate  flat, 
in  favor  of  a  joint  one,  is  quite  of  course. 
Ex parteVemhaito^,  Mont.,  D,  &  B.  190. 
(Eng.) 

10.  Where  separate  fiats  are  annulled  to 
give  effect  to  a  joint  one,  the  petitioning 
creditor  will  not  be  made  to  pay  the  costs  of 
issuing  them,  merely  because  he  ought  to 
have  given  a  fuller  description  of  the  bank- 
rupt, if  it  was  one  not  likely  to  mislead,  and 
no  improper  motives  are  attributed  to  him. 
Ex  parte  Burdikin,  1  Mont.,  B.  &  B.  156. 
(Eng.) 

11.  Joint.  To  support  a  joint  commis- 
sion of  bankruptcy  there  must  be  separate  ac  ts 
of  bankruptcy  by  each  partner.  Allen  v. 
Hartley,  4  Bougl.  20.     (Bng.) 

12.  Where  one  of  three  partners  in  a 
banking  concern,  who  resided  at  the  place 
where  the  banking-house  was,  and  was  the 
only  person  who  transacted  business  the 
other  two  residing  at  a  distance  from  it, 
absented  himself  from  the  banking-house, 
shut  it  up  and  stopped  payment.  Held, 
that  this  was  not  evidence  of  a  joint  act  of 
bankruptcy  by  all  three.  Mills  v.  Bennett, 
2M.&  8  b^^;^  Base,  369.    (Eng.) 

13.  To  support  a.  To  support  a 
commission,  where  there  is  only  one  peti- 
tioning creditor,  there  must  be  a  debt  due 
to  him  separately,  for  which  he  could  main- 
tain an  action  in  his  own  name.  Therefore, 
one  of  two  obligees  is  not  by  himself  a 
good  petitioning  creditor  against  the  obligor. 
Buckland  v.  Newsome,  1  Taunt.  477; 
1  Camp.  474.    (Eng.) 

14.  The  debt  must  be  due  from  the 
bankrupt  in  his  own  right,  and  not  in  autre 
droit,  as  executor  or  otherwise.  Pattison  v. 
Banks,  Cowp.  540.     (Eng.) 

15.  A  bankrupt,  who  was  in  partner- 
ship with  P.,  borrowed  money  of  him  by 
way  of  personal  loan,  and  upon  the  dissolu- 
tion of  the  partnership  purchased  the  stock 
in  trade  for  a  stipulated  sum.  P.  made  out 
an  account,  entitled  "Mr.  H.  P.  (the  bank- 
rupt) in  account  with  H.  and  P."    Held, 

Gaz.  31 


that  P.  had  a  good  petitioning  creditor's 
debt,  notwithstanding  his  mode  of  entitling 
the  account.  Ex  parte  Richa,idsou,  3  Beae. 
(&  Chit.  244.     (Eng.) 


COMMON  CARRIER. 
1 .  A  claim  against  a  common  carrier  for 
the  loss  of  goods  entrusted  to  him  is  so  dis- 
charged by  a  discharge  under  the  bankrupt 
act  of  1841,  it  being  a  claim  arising  upon 
contract.  Campbell  v.  Perkins,  8  N.  Y. 
B.  430. 


COMPANIES. 

1.  Members  of.  Before  these  statutes 
holders  of  stock  in  public  companies  were 
not  liable  to  the  bankrupt  laws,  in  that 
character  merely.  Ex  parte  Bull,  15  Ves. 
357.     (Eng.) 

2.  A  member  of  a  banking  company  es- 
tablished under  7  Geo.  4,  c.  46,  cannot  be 
proceeded  against  in  bankruptcy  for  a 
debt  due  from  the  company,  no  judgment 
for  the  debt  having  been  recovered  against 
the  public  officer  of  the  company,  although 
the  company  may  have  ceased  to  carry  on 
business,  and  an  order  has  been  obtained  for 
winding  it  up  prior  to  such  proceedings. 
Dennison  v.  Tanner,  6  Exch.  242;  20  L. 
J.,Exch.  177.    (Bng.) 


COMPENSATION. 

1.  Where  a  bankrupt  had  under  a  general 
contract  rendered  partial  service  but  had 
not  completed  the  contract  prior  to  the  filing 
of  the  petition  but  subsequently  fulfilled 
the  same,  the  court  held  that  unless  the  con- 
tract for  payment  was  contingent  upon  full 
performace  of  the  services,  the  compensation 
would  be  apportioned  between  the  assignee 
and  the  bankrupt  in  proportion  to  the  value 
of  the  service  rendered  before  and  after  the 
bankruptcy.  In  re  Jones,  (Mo.)  4  N.  B. 
B.  114. 

2.  Compensation  to  an  assignee  of  a  debt- 
or's estate  on  an  assignment  made  prior  to 
the  debtor's  bankruptcy,  proceedings  will  be 
allowed  although  the  assignee  in  bankruptcy 
shall  recover  the  estate.  In  re  Randall  & 
Sunderland,  3  N.  B.  B.  134. 
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COMPLIANCE  WITH  THE 
STATUTE. 

1.  A  compliance  with  the  provisions  of 
the  statute  relative  to  voluntary  assign- 
ments made  pursuant  to  the  application  of 
an  insolvent  and  his  creditors,  is  a  condition 
precedent  to  the  discharge  of  an  insolvent 
debtor  from  his  debts.  The  people  ex  rel 
Stryker  v.  Stryker,  24  Barb.  649. 


COMPOSITION. 

1.  Consent  to.  A  creditor  who  has 
signified  his  assent  to  a  composition  between 
his  debtors  and  the  creditors  at  large  of 
such  debts,  cannot  subsequently  withdraw 
his  assent  without  the  consent  of  the  debtor, 
but  if  such  consent  be  given,  the  debtor  can- 
not afterwards  set  up  the  agreement  for  a 
composition  in  bar  of  an  action  for  the  re- 
covery of  the  original  demand.  Assent  to 
a  composition  may  be  made  as  well  by  sur- 
rendering debts  and  taking  composition 
notes  as  by  signing  and  sealing  composition 
deed.  A  composition  as  to  simple  contracts 
may  be  by  parol,  but  whether  to  effect 
debts  due  by  specialty,  it  should  not  be  un- 
der seal.  Qnere.  As  between  a  debtor 
and  creditor  on  accord  to  accept  a  less  sum 
than  the  whole  debt,  is  no  bar  though  satis- 
faction be  tendered ;  but  if  the  accord  ex- 
tend to  all  the  creditors  of  the  debtor  it  is 
otherwise.  Fellows  v.  Stephens,  24  Wen- 
dell, 294. 

2.  With  creditors.  Whenever  an  as- 
signee shall  make  application  to  the  court 
for  authority  to  submit  a  controversy  aris- 
ing in  the  settlement  of  demands  against  the 
bankrupt's  estate,  or  of  debts  due  to  it,  to 
the  determination  of  arbitrators,or  for  au- 
thority to  compound  and  settle  such  con- 
troversy by  agreement  with  the  other  party, 
the  subject-matter  of  the  controversy  and 
the  reasons  why  the  assignee  thinks  it 
proper  and  most  for  the  interst  of  the  cred- 
itors that  it  should  be  settled  by  arbitration 
or  otherwise,  shall  be  set  forth  clearly  and 
distinctly  in  the  application ;  and  the  court 
upon  examination  of  the  same,  may  immedi- 
ately proceed  to  take  testimony  and  make 
an  order  thereon,  or  may  direct  the  assignee 
to  give  notice  of  the  application  either  by 


pubUcation,  or  by  mail,  or  both,  to  the 
creditors  who  have  proved  their  claims,  to 
appear  and  show  cause,  on  a  day  to  be 
named  in  the  order  and  notice,  why  the  ap- 
plication should  not  be  granted,  and  may 
make  such  order  thereon  as  maybe  just  and 
proper.  General  Order  No.  20,  Siq>.  CU  U. 
S. — In  bankruptcy. 


COMPOUNDING  CLAIMS. 

1 .  Whenever  it  may  be  deemed  for  the 
benefit  of  the  estate  of  the  bankrupt  to  re- 
deem and  discharge  any  mortgage,  or  other 
pledge,  or  deposit,  or  lien  upon  any  prop- 
erty, real  or  personal,  or  to  relieve  said 
property  from  any  conditional  contract,  and 
to  tender  performance  of  the  conditions 
thereof  or  to  compound  any  debts,  or  other 
claims,  or  securities  due  or  belonging  to  the 
estate  of  the  bankrupt,  the  assignees  or  the 
bankrupt,  or  any  creditor  who  has  proved 
his  debt,  may  file  his  petition  therefor  in  the 
ofiBce  of  the  clerk  of  the  district  court,  and 
thereupon,  the  court  shall  appoint  a  suitable^ 
time  and  place  for  the  hearing  thereof,  no- 
tice of  which  shall  be  given  in  some  news- 
paper to  be  designated  by  the  court,  at  least 
ten  days  before  the  hearing,  so  that  all  cred- 
itors and  other  persons  interested  may  ap- 
pear and  show  cause,  if  any  they  have,  why 
an  order  should  not  be  passed  by  the  court 
upon  the  petition,  authorizing  such  act  on 
the  part  of  the  assignee.  General  Order 
No.  17  Slip.  Ct.  U.  S. — In  bankruptey. 

2.  An  order  to  the  effect  that  the  asiiig- 
nee  be  empowered  to  compromise  and  Ojm- 
pound  certain  debts  due  to  the  bankrupt  is 
not  warranted  by  either  section  43  of  Uiu 
IT.  S.  bankrupt  act  of  1867,  or  genera  or- 
der No.  17.  Jw  re Dibblee  (S.  D.  N.  i'.) 
3  N.  B.  B.  17. 


COMPROMISE. 

1 .  Where  there  is  no  fraudulent  intpntion 
a  dealer  although  insolvent  may  continue  to 
sell  his  stock  at  retail  while  endeavoring  to 
eflFect  if  possible  a  compromise  with  his 
creditors,  by  making  a  sale  of  his  stock, 
giving  to  the  creditors  part  cash  and  part. 
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notes  of  the  purchaser,  the  same  being  done 
in  pursuance  of  an  arrangement  made  with 
some  of  the  creditoi-s  directly,  and  others 
through  an  agent;  there  is  no  fraud  on  the  part 
of  the  debtor  if  any  agent  of  one  or  more  of 
the  creditors  exceed  his  authority  in  accept- 
ing the  compromise  and  the  debtor  is  igno- 
rant thereof.  Where  one  debtor  accepts  a 
certain  sum  as  a  compromise,  and  he  is 
not  led  to  believe  that  he  was  getting  as 
much  as  the  others  and  he  accepts  the  notes 
of  his  debtor's  purchaser  in  part  payment 
for  less  than  other  creditors,  he  cannot  be 
sustained  in  a  petition  against  the  debtor 
alleging  a  preference  thereby  under  the  U. 
S.  bankrupt  act  of  1867.  In  re  Hunger  & 
Champlin,(Jfic%o!»,)  4  N.  B.  R.  90 ;  cit- 
ing Langley«.  Perry,  2  N.'B.  B.180. 

2.  An  agreement  by  which  creditors  agree 
to  release  their  debtor  on  payment  of  a  cer- 
tain portion  of  their  several  debts  but  ex- 
pressly stipulate,  that  the  agreement  shall 
not  be  binding  unless  all  the  creditors  be- 
come parties  thereto,  is  ineffectual  if  the 
claim  of  one  creditor  is  paid  in  full,  and  he 
does  not  sign  the  agreement,  although  such 
payment  is  made  within  the  time  allowed 
for  signing.  Turner  v.  Comer,  6  Gray, 
{Mass.)  530. 

3.  Of  doubtful  debt  may  be  au- 
thorized by  bankruptcy  court.  The 

court  of  bankruptcy  has  jurisdiction  under 
the  50th  section  of  the  act  (June  3d,  1864,) 
to  authorize  the  receiver  of  a  national  bank 
to  compromise  a  doubtful  debt.  In  re  Piatt, 
1  Berr.  534;  see  2  Bright.  Big.  69. 

4.  Of  debts  by  bankrupt's  friend. 

Debts  proved  and  filed  with  the  register  may 
be  postponed  for  investigation  before  the  as- 
signee and  not  allowed  to  be  voted  upon  for 
assignee.  Efforts  by  bankrupt's  friend  to 
compromise  and  buy  up  his  debts  and  stop 
proceedings  in  bankruptcy,  and  -  no  fraud 
upon  the  bankrupt  act,  and  are  no  reason 
why  the  debts  should  be  postponed  and  not 
voted  upon  for  the"  election  of  an  assignee. 
Debts  proved  before  •  election  and  sold  and 
assigned  after  proof,  must  be  voted  upon  by 
the  actual  owner  and  not  by  the  original 
creditor,  and  the  owner  will  be  entitled  to 
only  one  vote.  In  re  Frank,  (2V.  D.  N.  F.) 
5  N.  B.  B.  194. 


COMPUTATION  OF  TIME. 

1 .  The  business  men  of  the  community  are 
required  to  keep  in  view  the  provisions  of 
the  banknipt  law,  and  those  provisions,  it  is 
to  be  assumed,  are  framed  and  phrased  with 
reference  to  the  needs  and  capacity  of  that 
class.  When,  therefore,  the  law  expressly 
says  that  when  a  particular  number  of  daj's 
is  named  "  for  any  purpose,"  the  same  will 
be  reckoned  "  exclusive  of  the  first  day." 
In  re  Sleere  &  Pooke,(iJ.  J.)  5  N.  B.  JJ.  161. 

S.  And  in  all  cases  in  which  any  particu- 
lar number  of  days  is  prescribed  by  this  act, 
or  shall  be  mentioned  in  any  rule  or  order 
of  court  or  general  order  which  shall  at  any 
time  be  made  under  this  act,  for  the  doing 
of  any  act,  or  for  any  other  purpose,  the 
same  shall  be  reckoned,  in  the  absence  of 
any  expression  to  the  contrary,  exclusive  of 
the  first  and  inclusive  of  the  last  day,  unless 
the  last  day  shall  fall  on  a  Sunday,  Christ- 
mas day,  or  any  day  appointed  by  the  Pre- 
sident of  the  United  States  as  a  day  of  pub- 
lic fast  or  thanksgiving,  or  on  the  fourth 
of  July,  in  which  case  the  time  shall  be 
reckoned  exclusive  of  that  day  also.  Section 
48  U.  8.  bankr^ptact,  1867. 
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1 .  And  be  it  further  enacted,  That  any 
person  residing  and  owing  debts  as  afore- 
said, who,  after  the  passage  of  this  act,  shall 
conceal  or  remove  any  of  his  property  to 
avoid  its  being  attached,  taken  or  seques- 
tered on  legal  process,  shall  be  deemed  to 
have  committed  an  act  of  bankruptcj',  and, 
subject  to  the  conditions  hereinafter  pre- 
scribed, shall  be  adjudged  a  bankrupt,  on 
the  petition  of  one  or  more  of  his  credit- 
ors, the  aggregate  of  whose  debts  provable 
under  this  act  amount  to  at  least  two  hun- 
dred and  fifty  dollars,  provided  such  pe- 
tition is  brought  within  six  months  after  the 
act  of  bankruptcy  shall  have  been  com- 
mitted. And  if  such  person  shall  be  ad- 
judged a  bankrupt,  the  assignee  may  recover 
back  the  money  or  other  property  so  paid, 
conveyed,  sold,  assigned,  or  transferred  con- 
trary to  this  act :  Provided,  the  person  re- 
ceiving such  payment  or  conveyance  had 
reasonable  cause  to  believe  that  a  fraud  on 
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this  act  was  intended  and  that  the  debtor 
was  insolvent.  And  such  creditor  shall  not 
be  allowed  to  prove  his  debt  in  bankruptcy. 
Section  39  TJ.  S.  bankrupt  act,  1867. 

2.  A  debtor  who  has  concealed  his  prop- 
erty in  order  to  defraud  his  creditors,  is  to 
be  regarded  as  insolvent,  although  he  may 
have  sufficient  property  in  money  to  pay  all 
his  debts ;  and  his  assignees  in  insolvency 
may  avoid  a  conveyance  thereafter  made  by 
him  by  way  of  preference  to  a  pre-existing 
creditor,  provided  the  latter  had  reasonable 
cause  to  believe  he  was  thus  insolvent.  Bar- 
tholomew V.  McKinstry,  6  Allen,  (ilfass.) 
567. 

3.  A  debtor  who  has  concealed  his  prop- 
erty in  order  to  defraud  his  creditors,  is  to 
be  regarded  as  insolvent,  although  he  may 
have  sufficient  property  in  money  to  pay  all 
his  debts.  Blake  «.  Sawin,  10  Allen,  (Mass.) 
340. 

4.  The  concealment  of  goods  to  prevent 
them  being  taken  in  execution,  to  be  within 
the  law,  must  be  an  actual,  not  a  construc- 
tive, concealment  of  them  by  the  bankrupt 
himself,  or  by  his  procurement,  while  they 
continue  in  his  intentions  his  own  goods. 
Livermore  v.  Bagley,  3  Mass.  487. 

5.  It  is  a  concealment  of  assets  for  the 
bankrupt  to  swear  he  has  no  property  when 
he  owns  an  interest  in  a  business  and  assists 
in  carrying  it  on,  although  such  business 
may  stand  in  the  name  of  the  wife,  who  re- 
ceived the  money  to  purchase  it  as  a  gift 
from  her  husband  in  fraud  of  his  creditors. 
In  re  Raihbone,  (S.  D.  N.  F.)  1  N.  JB.B. 
145. 

6.  Concealment  as  contemplated  by  the 
statute  must  be  wilful,  not  accidental,  as  a 
mere  omission  to  disclose  property.  In  re 
Sidle,  2  N.  B.  B.  77. 

7.  Property  conveyed  in  trust  in  fraud  of 
creditors  to  a  bankrupt  vests  the  title  in  him 
and  he  is  guilty  of  concealment  of  his  prop- 
erty if  he  fail  or  neglect  to  mention  it,  al- 
though the  creditors  of  the  grantor  might 
have  attacked  the  deed  as  fraudulent.  In  re 
O'Bannon,  2  N.  B.  B.  6. 

8.  Where  the  wife  of  a  bankrupt  had 
with  her  own  money  bought  out  the  interest 


of  a  retiring  member  of  an  insurance  bro^ 
ker's  firm,  which  employed  the  bankrupt 
ostensibly  as  a  clerk  at  a  percentage  of  profits 
in  lieu  of  salary,  and  the  shares  of  the  wife 
and  the  bankrupt  did  not  exceed  the  fair 
remuneration  of  the  bankrupt  for  his  ser- 
vices to  the  firm,  which  he  was  mainly  in- 
strumental in  building  up  and  conducting, 
and  the  annual  profits  whereof  was  $35,000, 
it  was  held  that  the  bankrupt  was  virtually 
a  partner  and  swore  falsely  that  he  had  no 
assets.  Discharge  refused.  J«  j-eEathbone 
2  N.  B.  B.  89;  s.  c.  1  L.  T.  B.  70. 

9.  A  bankrupt's  omission  to  disclose  his 
interest  in  personal  property  must  be  con- 
strued as  a  concealment  where,  owing  to  a 
sale,  it  had  apparently  changed  hands.  In 
re  Hussman,  QCy.')  2  i^.  B.  B.  140. 

10.  Where  a  specification  in  opposition 
to  the  discharge  of  a  bankrupt  is  that  the 
bankrupt  has  concealed  his  effects,  or  that 
he  has  sworn  falsely  in  his  affidavit  annexed 
to  his  inventory  of  debts,  it  must  be  shown 
that  the  acts  were  intentional  to  preclude  a 
discharge.    In  re  Wyatt,  2  N.  B.  B.  94. 

11.  A  creditor  may  set  up  a  fraudulent 
concealment  by  the  bankrupt  of  his  property 
against  his  certificate  of  discharge  in  what- 
ever court  he  may  plead  it.  Perkins  v.  Gay, 
{Ohio),  5N.B.B.  189. 

12.  Concealment  must  be  shown  to  be 
intentional  to  preclude  the  bankrupt's  right 
to  a  discharge.  There  can  in  law  be  no  con- 
cealment except  in  respect  to  assets  or  effects 
liable  to  the  bankrupt's  creditors.  In  re 
Wyatt,  (Ky.)  2  N.  B.  B.  94. 

1 3.  It  is  no  answer  to  a  charge  of  con- 
cealment that  the  property  belonged  of 
right  to  the  bankrupt's  assignees  under  an 
earlier  assignment  in  insolvency  under  state 
laws.    In  re  Beal,  (Mass.)  2  N.  B.  B.  179. 

14.  A  bankrupt  concealed  his  property 
in  the  hands  of  his  brother  by  alleging  that 
he  owed  him  money  for  lands  purchased  on 
his  brother's  account  in  the  west.  The 
examination  of  the  bankrupt  and  his  brothti" 
disclosed  the  fact  that  the  money  really  be- 
longed to  the  bankrupt,  and  the  court  de- 
cided that  the  discharge  must  be  refused. 
In  re  Goodridge,  (S.  D.  N.  Y.)  2  N.  S.  B. 
105. 
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15.  A  concealment  of  property  and 
books  from  a  person  entitled  to  their  pos- 
session is  not  the  less  a  concealment  be- 
cause he  knows  that  they  are  concealed, 
though  he  does  not  know  where.  In  re 
Beal,  (Mass.')  2  N.  B.  B.  178. 

16.  A  person  applying  for  the  benefit  of 
the  bankrupt  act  may  without  committing  a 
fraud  make  a  reasonable  compensation  to 
counsel  for  the  purpose  of  defraying  the  ex- 
penses of  his  discharge  otherwise  the  act 
could  be  of  no  avail  to  him,  and  when  he 
does  part  with  his  property  for  that  pur- 
pose, he  cannot  be  said  to  conceal  it,  if  he 
omits  to  set  forth  such  property  in  his 
petition.  He  has  nothing  which  he  can 
conceal.     Lyon  v.  Marshall,  11  Barb.  241. 

17.  In  support  of  a  charge  that  a  bank- 
rupt fraudulently  concealed  his  property 
from  his  assignee,  evidence  is  admissible 
that  the  notes  returned  by  the  bankrupt  on 
his  schedule  of  assets  were  against  insolvent 
persons.  Cook  v.  Moore,  11  Cush.  QMass.) 
213. 

18.  There  is  no  concealment  when  a 
debtor  makes  a  bona  fide  conversion  of  his 
property,  and  shows  good  faith  in  respect  to 
the^  case  of  the  money  obtained  therefor. 
Fox  V.  Eckstein,  (Md.)  i  N.  B.  B.  123. 

19.  Of  a  claim.  Where  a  person  took 
the  benefit  of  the  bankrupt  law  of  the 
United  States,  omitted  in  first  schedule  of 
property,  to  take  any  notice  of  a  claim 
which  he  had  against  the  Mexican  republic 
for  the  unlawful  seizure  of  the  cargo  of  a 
vessel,  filed  an  amended  schedule  in  which 
he  mentioned  the  claim  so  indistinctly  as  to 
give  no  information  of  its  value,  although 
he  was  then  prosecuting  it  before  the  board 
of  commissioners,  concealed  the  evidence  of 
the  property  so  that  the  assignee  in  bank- 
ruptcy reported  that  it  was  of  no  value, 
and  sold  the  whole  for  a  nominal  considera- 
tion to  the  sister  of  the  bankrupt,  who  af- 
terward transferred  it  to  him,  the  purchase 
was  fraudulent  under  the  4th  section  of  the 
bankrupt  law,  and  also  by  the  general  prin- 
ciples of  equity.  Clark  v,  Clark  ( U.  S.  S. 
Ct.\  17  How.  315. 

20.  By  bankrupt.  Attempted  con- 
cealment by  a  bankrupt  of  property,  al- 


though of  small  intrinsic  value,  and  prized 
by  him  for  the  sake  of  family  recollections 
and  associations,  was  a  sufficient  ground  for 
refusing  to  disturb,  in  his  favor,  a  suspension 
of  his  certificate  for  eighteen  months  with- 
out protection.  Ex  parte  Warwick,  6  Be 
a.,  Mac.  S  G.  749;  24  L.  J.,  Bank.  23. 
(Bng.) 

21.  The  certificate  of  a  bankrupt  who 
concealed  any  part  of  his  property  with  in- 
tent to  defraud  his  creditors,  was  void  by  5 
&  6  Vict.  122,  s.  38,  even  though  he  volun- 
tarily gave  it  up  before  the  granting  of  a 
certificate.  Courtioron  v.  Mennier,  6  JExcJi. 
74;  15  Jur.  275;  20  L.  J.,  Bxch.  104. 
CEng.) 

22.  By  wife.  If  the  wife  of  an  insolvent 
debtor  is  duly  charged  with  fraudulently 
concealing  property  which  belonged  to  her 
husband,  previous  to  his  insolvency,  it  is 
the  duty  of  the  judge  of  insolvency  under 
Gen.  Sts.  c.  118  s.  107,  to  examine  her  on 
oath,  touching  the  same.  Church  v.  Charte, 
9  Allen,  (Mass.)  573. 

23.  Examination  concerning.  One 
who  is  duly  charged  with  having  fraudulent- 
ly received,  concealed,  embezzled  and  con- 
veyed away  property  belonging  to  the  estate 
of  an  insolvent  debtor,  may  under  Gen.  Sts. 
c.  118  s.  107,  be  examined  in  the  court  of 
insolvency  in  oath,  touching  the  same,  and 
required  to  disclose  all  such  matters  as  may 
not  tend  to  criminate  him.  Sawen  v.  Mar- 
tin, 11  Allen,  (Mass.)  439. 

24.  Evidence  of.  It  is  not  a  valid 
objection  to  the  proceedings  in  the  federal 
courts,  that  the  assignee  set  forth  in  his 
petition,  on  an  order  to  sell,  that  "  he  had 
been  informed  "  that  the  bankrupt  had  an 
interest  in  the  premises,  knd  that  he  did  not 
expressly  aver  that  he  had  such  interest. 
Such  proceedings  were  not  evidence  of  the 
title  or  the  bankrupt  in  his  conversion  with 
other  competent  evidence,  were  circumstan- 
ces to  be  submitted  to  the  jury  with  ques- 
tions of  fraud  and  concealment  of  his  prop- 
erty.   Peterson  v.  Speer,  29  Perm.  B.  478. 

25.  To  arrest  legal  process.  And 
be  it  further  enacted,  that  any  persons  re- 
siding and  owing  debts  as  aforesaid,  who, 
after  the  passage  of  this  act,  shall  conceal 
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himself  to  avoid  the  service  of  legal  process 
in  any  action  for  the  recovery  of  a  debt  or 
demand  provable  under  this  act,  shall  be 
deemed  to  have  committed  an  act  of  bank- 
ruptcy, and  subject  to  the  conditions  here- 
inafter prescribed,  shall  be  adjudged  a  bank- 
rupt on  the  petition  of  one  or  more  of  his 
creditoi',s  the  aggregate  of  whose  debts  prov- 
able under  this  act,  amount  to  at  least  two 
hundred  and  fifty  dollars,  provided  such  pe- 
tition is  brought  within  six  months  after  the 
act  of  bankruptcy  shall  have  been  committed. 
Section  39  U.  S.  bankntpt  act,  1867. 

26.  Of  partnership,  when  dis- 
charge not  vitiated  by.  The  fact  that 
a  person  applying  to  be  discharged  as  a  bank- 
rupt concealed  his  relation  as  a  copartner 
with  another,  and  did  not  inventory  nor  give 
up  to  his  creditors  the  interest  balance  due 
or  assets  belonging  to  him  or  his  creditors 
on  a  settlement  with  his  partner  without 
an  J' proof  that  the  bankrupt  had  any  interest 
in  any  partnership  assets,  or  that  there  was 
anything  due  him  or  that  the  concealment 
was  wilful  or  fraudulent  does  not  amount  to 
a  fraud  which  will  vitiate  the  discharge. 
Dresser  v.  Brooks,  3  Barb.  429. 
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1 .  And  be  it  further  enacted,  that  any 
persons  residing  and  owing  debts  as  afore- 
said, who,  after  the  passage  of  the  act,  being 
bankrupt,  or  insolvent,  or  in  contemplation 
of  bankruptcy  or  insolvency  shall  make  any 
payment,  gift,  grant,  sale,  convey,  or  transfer 
of  money,  or  other  property,  estate,  rights 
or  credits,  or  give  any  warrant  to  confess 
judgment,  or  procure  or  suffer  his  proper- 
ty to  be  taken  in  legal  process,  with  intent 
to  give  a  preference  to  one  or  more  of  his 
creditors,  or  to  any  person  or  persons  who 
are  or  may  be  liable  for  him  as  indorsers, 
bail,  sureties,  or  otherwise,  or  with  the  in- 
tent by  such  disposition  of  his  property  to 
defeat  or  delay  the  operation  of  this  act, 
shall  be  deemed  to  have  committed  an  act 
of  bankruptcy,  and  subject  to  the  conditions 
hereinafter  prescribed,  shall  be  adjudged  a 
bankrupt,  on  the  petition  of  one  or  more  of 
his  creditors,  the  aggregate  of  whose  debts 
provable  under  this  act  amount  to  at  least 
two  hundred  and  fifty  dollars,  provided  such 


petition  is  brought  within  six  months  after 
the  act  of  bankruptcy  shall  have  been  com- 
mitted. And  if  such  person  shall  be  adjudg- 
ed a  bankrupt,  the  assignee  may  recover 
back  the  money  or  other  property  so  paid, 
conveyed,  sold,  assigned  or,  transferred  con- 
trary to  this  act.  Provided,  The  person  re- 
ceiving such  payment  or  conveyance  had 
reasonable  cause  to  believe  that  a  fraud  on 
this  act  was  intended,  and  that  the  debtor 
was  insolvent,  and  such  creditor  shall  not 
be  allowed  to  prove  his  debt  in  bankruptcy. 
Section  39  U.  S.  bankrv^t  act,  1867. 

2.  Where  a  creditor  of  an  insolvent  loaned 
him  money  to  pay  his  debts  and  took  a  con- 
fession of  judgment,  the  same  was  decided  to 
be  an  act  of  bankruptcy  on  the  part  of  the 
debtor,  and  the  creditor  by  taking  such  judg- 
ment forfeits  his  right  to  a  dividend  out  of 
the  bankrupt's  estate.  In  re  Colman,  (i\r. 
D.  N.  r.)  2  N.  B.  B.  172. 

3.  Giving  a  warrant  of  attorney  authoriz- 
ing a  confession  of  judgment  by  an  insolvent 
firm  that  had  reason  to  believe  that  they 
could  not  pay  their  debts  in  the  ordinary 
course  of  business,  operates  as  a  preference 
constituting  an  act  of  bankruptcy.  Camp- 
bell, assignee  v.  The  Traders'  National 
Bank  of  Chicago  et  at  {IIQ  3  N.  B.  B. 
124. 

4.  A  trader  being  insolvent  gave  his 
promissory  notes  to  a  creditor  for  balance 
due,  with  a  wariant  of  attorney  to  confess 
judgment  thereon.  The  court  held  tliatthe 
giving  of  these  notes  constituted  a  preference 
in  fraud  of  the  bankrupt  act  of  1867. 
Haughey  v.  Albin,  (07sio,)  2  N.  B.  B.  129. 

5.  A.  loaned  money  to  a  firm  to  assist 
them  in  carrying  on  their  business,  and 
sometime  afterwards  received  from  them  as 
security  a  judgment  note  with  a  warrant  of 
attorney  to  confess  judgment.  It  was  well 
understood  at  the  time  the  confession  of 
judgment  was  given  to  A.  that  the  firm 
could  not  refund  the  amount  without  seri- 
ously crippling  their  business.  The  n«te  was 
dated  February  23d,  1869,  payable  four 
months  .after  date,  but  judgment  was  not  en- 
tered up  until  May  9th,  1870.  Proceedings 
in  bankruptcy  were  commenced  by  the  credi- 
tors of  the  firm  June  6th,  1870,  and  the 
United    States  marshal  took  possession  of 
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the  stock  of  goods  levied  on  by  the  sheriff 
under  the  execution  in  favor  of  A.  and  sold 
it  pursuant  to  an  agreement  between  the 
two  parties.  A.  thereupon  presented  his  pe- 
tition praying  an  order  of  the  court  for  the 
payment  of  the  amount  of  his  execution  out 
of  the  proceeds  of  sale.  The  court  refused 
to  grant  the  prayer  of  the  petition  for  the 
reason  that  A.  had  reasonable  cause  to  be- 
lieve the  firm  was  insolvent  at  the  time  he 
entered  up  judgment  and  issued  execution. 
In  re  Terry  &  Cleaver,  QWis.')  4  N.  B.  B. 
33. 

6.  Where  a  judgment  was  obtained  on 
two  notes  given  before  insolvency,  and  a 
levy  on  such  judgment  was  made  subse-- 
quent  to  a  levy  on  judgment  obtained  on 
notes  with  confession  of  judgment  given 
subsequent  to  insolvency,  the  lien  of  the 
notes  given  prior  to  insolvency  was  held  to 
be  preserved,  but  as  to  the  judgment  on  the 
notes  given  subsequent  to  insolvency  with  a 
warrant  to  confess  judgment,  a  nullity,  and 
the  right  of  possession  of  property  levied  on 
is  in  the  assignee  and  not  the  sheriff. 
Haughey  v.  Albm,  (^S .  D.  N.  Y.)  2  N.  B. 
B.  129. 

7.  A  judgment  confessed  in  contempla- 
tion of  bankruptcy  between  the  date  of  the 
passage  of  bankrupt  act,  and  the  date  when 
it  is  to  go  into  operation,  is  not  void  as  to 
creditors,  though  it  may  prevent  the  party 
confessing  the  judgment  availing  himself  of 
the  bankrupt  law.  Reigart  v.  Small,  2  Penn. 
Beports,  487. 

8.  A  confession  of  judgment  at  the  in- 
stance of  the  plaintiff  to  secure  him  from  lia- 
biUties  contracted  for  the  defendant,  all  of 
which  became  due  four  months  before  the 
defendant  filed  his  petition  in  bankruptcy, 
is  valid  under  the  bankrupt  law  as  against 
subsequent  judgment  creditors.  Wilkinson's 
appeal,  4  Penn.  Beports,  284. 

9.  A  confession  of  judgment  is  an  act  of 
bankruptcy,  the  necessary  consequences  of 
which  is  to  prefer  the  creditor  or  creditors 
named  in  the  judgment  over  the  general 
body  of  creditors,  and  shows  the  intent  of 
the  debtor  to  prefer  one  creditor  over  another, 
although  such  intent  may  not  be  fraudulent. 
In  re  Sutherland,  ^Oregon,)  1 N.  B.  B.  140. 

10.  A  confession  of  judgment  by  a  debt- 


or to  one  of  his  creditors  will  be  valid  when 
there  is  no  suspicion  or  intimation  of  insol- 
vency, although  within  four  months  of  the 
date  of  giving  the  confession  of  judgment  the 
debtor  was  adjudged  a  bankrupt  upon  his 
own  petition.  Armstrong  v.  Rickey  Broth- 
ers, (07»o,)  2  N.  B.  B.  150. 

1 1 .  Where  there  is  no  evidence  to  show 
that  a  bankrupt  was  insolvent  at  the  time  of 
giving  a  judgment  bond,  or  that  the  credi- 
tor receiving  the  same  had  reasonable  cause 
to  believe  that  he  was  so,  the  subsequent 
entering  up  of  tlie  bond  by  the  creditor  will 
not  prevent  his  receiving  his  debt  in  full  out 
of  the  bankrupt's  estate.  In  re  J.  B. 
Wright,  (Ji.  J.-)  2- 2V".  B.  B.  155. 

12.  Where  a  creditor  had  received  a 
confession  of  judgment  from  his  debtor  well 
aware  of  his  insolvency,  and  attached  a  debt 
due  from  a  third  person  to  the  debtor,  the 
court  decided  that  the  assignee  was  entitled 
to  receive  the  amount  attached,  although 
$400  or  1500  had  been  absorbed  by  costs. 
Street  t).  Dawson,  (Md.')  2  Bait.  Trans 
369  ;  s.  c.  4  N.  B.  B.  60. 

13.  An  insolvent  debtor  commits  an  act 
of  bankruptcy  by  confessing  judgment  and 
permitting  his  property  to  be  taken  on  an 
execution  issued  thereupon,  which  will  de- 
lay the  operation  of  the  bankrupt  act.  In 
re  Craft,  (S.  D.  N.  Y.)  1  N.  B.  B.  89. 

1 4.  Renewing  a  note  not  yet  due  by  one 
or  more  maturing  earlier,  and  annexing 
thereto  a  warrant  to  confess  judgment  is  an 
act  of  bankruptcy.  Fitch  et  al.  v.  McGie, 
(  Wis.')  2  N.  B.  B.  164. 

15.  A  creditor,  who  knows  that  his 
debtor  cannot  pay  all  his  debts  in  the  ordi- 
nary course  of  his  business  and  has  reason- 
able cause  to  believe  his  debtor  to  be  insol- 
vent, will  not  be  allowed  to  secure  by  a  con- 
fession of  judgment  and  the  levy  of  execu- 
tion any  preference  over  other  creditors. 
Wilson  V.  Brinkman  etal.  {Uo.)  2  N.  B.B. 
149. 

16.  A  power  of  attorney  to  confess  a 
judgment  is  a  security  within  the  secured 
section  of  the  bankrupt  act,  5  Stat,  at 
Large,  442,  and  this  security  is  void  if  given 
by  the  debtor  in  contemplation  of  bankrupt- 
cy.    But  by  these  terms  is  meant  an  act  of 
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bankruptcy  on  an  application  by  himself  to 
be  decreed  a  bankrupt  and  not  a  new  state 
of  insolvency.  In  this  case  there  is  evi- 
dence enough  to  show  that  tlie  debtor  con- 
templated bankruptcy  when  the  power  of 
attorney  was  given.  Buckingham  v.  McLean, 
(U.S.  S.  CQ  U  How.  152. 

17.  By  warrant  attached  to  note. 
When  a  creditor  who  has  been  carrying  and 
renewing  a  note  enters  up  a  judgment  by 
virtue  of  the  warrant  of  attorney  attached 
and  issues  execution,  the  debtor  having 
three  days  previously  absconded,  leaving 
his  property  and  creditors  unprotected,  the 
business  community  and  newspapers  being 
in  speculation  as  to  his  departure  and  means 
and  the  creditor  having  come  to  the  conclu- 
sion that  "  there  was  something  wrong,"  and 
that  his  interests  as  well  as  those  of  the 
surety  on  the  note  require  that  judgment 
should  be  entered  up,  he  obtains  such  a 
preference  as  is  avoided  by  the  35th  and  39th 
seetions  of  the  bankrupt  act  of  1867.  Gol- 
sen  etal.  v.  Neihoff  et  al.  5  N.  B.  B.  56. 

18.  Under  coercion.  The  confession 
of  a  judgment  creditor  with  a  view  to  prefer 
him,  is  not  invalid  by  reason  of  the  provisions 
of  the  bankrupt  law,  if  it  be  not  voluntary, 
but  the  effect  of  measures  taken  by  the 
creditor  or  in  his  power  to  take ;  and  it  is 
incumbent  on  the  party  who  seeks  to  defeat 
the  transaction,  to  show  clearly  that  it  is 
voluntary.  Haldeman  v.  Michael,  6  W.  (& 
S.  Pa.  B.  128. 

19.  "Without  knowledge  or  rea- 
sonable cause.  Where  an  insolvent  gives 
warrants  to  creditors  to  enter  judgment 
against  him,  the  creditors  not  having  cause 
to  believe  him  insolvent,  the  judgments  will 
not  be  set  aside  as  void  but  they  may  be 
proved  together  with  legal  interest,  but  usu- 
rious interest  should  not  be  included. 
Shaffer  v.  Frichtery  &  Thomas,  (Jfrf.)  4  JV. 
B.  B.  179. 


CONFEDERATE  NOTES. 

1 .  A  debt,  the  consideration  of  which  was 
a  loan  of  Confederate  treasury  notes,  is  not 
provable  under  the  U.  S.  bankrupt  act  of 
1867.    In  re  Milner,  ((?«.)  1  N.  B.  B.  19. 


CONFLICT. 

1 .  Where  the  state  exemption  laws  are  in 
conflict  with  the  acts  of  congress  they  must 
yield.  Jn  re  Brown,  {Ga.)  3  N.B.  B.  60;  cit- 
ing Martin  ??.  Hunter,  1  IFfeea*.  304;  Gibbons 
V.  Ogden,  9  Wlieat.  195, 209;  Commonwealth 
V.  Kimball,  24  Pieh.  359;  United  States?;. 
Hart,  6  Peters,  G.  B.  390  ;  Homes  v.  Jcnni- 
son,  14  Peters,  540,  574. 


CONFORMITY. 

1.  Certificate  of.  An  involuntary 
bankrupt,  who  has  complied  with  all  the 
provisions  of  the  bankrupt  act,  can  apply  for 
and  receive  a  discharge  the  same  as  a  volun- 
tary bankrupt.  The  thirty-third  section  of 
the  bankrupt  act,  as  amended  July  27, 1868, 
and  July  14,  1870,  is  applicable  to  proceed- 
ings in  involuntary  bankruptcy.  An  insol- 
vent, although  having  assets,  and  those  as- 
sets having  been  duly  surrendered  to  the  as- 
signee, but  not  amounting  to  the  required 
fifty  per  cent,  of  the  claims  proven  against 
his  estate  is  not  entitled  to  a  certificate  of 
conformity,  unless  the  bankrupt  before,  on 
or  at  the  time  of  hearing  of  the  application  for 
discharge,  tender  or  file  the  assent  in  writing 
of  a  majority  in  number  and  value  of  his  cred- 
itors, to  whom  he  shall  have  become  liable 
as  principal  debtor,  and  who  shall  have 
proved  their  claims  as  required  by  section  33 
of  the  bankrupt  act  as  amended.  In  case 
any  involuntary  bankrupt  does  not  tender  or 
file  the  assent  of  his  creditors,  or  show  pay- 
ment of  his  debts  by  the  return  of  the  assig- 
nee, or  that  his  property  or  effects  equal  or 
will  pay  fifty  per  cent.,  so  as  to  comply  with 
the  requirements  of  section  33  of  the  bank- 
rupt act  as  amended,  the  certificate  of  con- 
formity cannot  be  granted.  In  re  Bunster, 
5  JV".  B.  B.  82. 

2.  A  certificate  of  conformity  under  6 
Geo.  4,  c.  16  s.  122,  was  invalid,  although 
allowed  by  the  lord  chancellor,  unless  the 
commissioners  certified  that  there  did  not 
appear  to  them  any  reason  to  doubt  the  truth 
as  well  as  the  fulness  of  the  discovery  of  the 
bankrupt's  estate.  Wagner  v.  Imbrie,  2  L. 
M.  <&  P.  510 ;  6  Exch.  882 ;  15  Jm.  803 ;  20 
L.  J.,  Exch.  416.     (Eng.) 
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CONGRESS. 

1 .  Power  of.  The  constitution  gives 
congress  full  power  over  the  subject  of  bank- 
ruptcies in  the  United  States  and  in  the  en- 
actment of  laws  on  this  subject,  congress  is 
not  limited  to  the  scope  or  details  of  the 
bankrupt  act  in  force  in  England  at  the  time 
of  the  formation  and  adoption  of  the  consti- 
tution ;  the  subject  is  committed  to  the  wis- 
dom and  discretion  of  the  legislature,  with 
the  one  qualification  that  its  laws  shall  be 
uniform  in  their  operation  throughout  the 
United  States.  In  re  Silverman,  4  N.  B. 
B.  173.    Also  see  Art.  I,  see.  8,  U.  S.  Con- 


CONSENT. 

1 .  To  discharge.  A  creditor's  assent 
to  the  discharge  of  an  insolvent  debtor  is 
valid,  although  signed  upon  the  back  of  the 
claim  before  it  was  proved;  so  also  a  creditor 
whose  claim  is  proved  in  part  for  his  own 
benefit  and  in  part  for  the  benefit  of  another 
person  may  sign  a  valid  assent  to  the  deb- 
tor's discharge,  so  far  as  that  portion  of  his 
claim  is  concerned  which  is  proved  for  his 
own  benefit  without  assenting  for  the  residue 
thereof.  Producers  Bank  v.  Farnum,  5  Al- 
len, (Mass.)  10. 

2.  Of  creditors.  Where  creditors, 
who  join  with  an  insolvent  debtor  in  a  peti- 
tion under  the  insolvent  laws  for  his  dis- 
charge, have  collateral  security  for  any  part 
of  the  debts  due  them,  and  neglect  to  sign  a 
declaration  that  they  relinquish  to  the  as- 
signees to  be  appointed,  such  security  for 
the  benefit  of  all  the  creditors,  they  cannot 
be  regarded  as  petitioners  on  account  of  the 
debts  so  secured ;  and  when,  after  rejecting 
such  debts,  less  than  two-thirds  in  amount  of 
the  creditors  of  the  insolvent-  as  shown  by 
the  petition  have  joined  in  signing  and  pre- 
senting it,  the  officer  to  whom  it  is  presented 
obtains  no  jurisdiction  to  grant  a  discharge. 
Morewood  v.  HoUister,  2  Selden,  (6  N.  T.) 
Bep.  309. 

3.  Irregularity  of.  The  omission  of 
judgment  creditors  on  signing  a  petition  for 
the  discharge  of  one  insolvent  debtor  to  add 
to  their  signature  a  declaration  that  they  re- 
linguish  their  judgments  to  the  assignee  to 
be  appointed  does  not  depress  the  prize  of 
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jurisdiction,  but  it  is  a  mere  irregularity, 
which  can  be  cured  by  attaching  such  re- 
linquishments to  the  petition  afterward.  In 
re  Phillips,  43  Swrl).  108. 

4.  Of  majority  of  creditors.  In  all 
proceedings  in  bankruptcy  commenced  after 
the  first  day  of  January,  1869,  no  discharge 
shall  be  grwited  to  a  debtor  whose  assests 
shall  not  be  equal  to  fifty  per  centum  of  the 
claims  proved  against  his  estate  upon  which 
he  shall  be  liable  as  the  principal  debtor,  un- 
less the  assent  in  writing  of  a  majority  in 
number  and  value  of  his  creditors  to  whom 
he  shall  have  become  liable  as  the  principal 
debtor,  and  who  shall  have  proved  their 
claims,  be  filed  in  the  case  at  or  before  the 
time  of  the  hearing  of  the  application  for 
discharge.  But  the  provisions  of  this  sec- 
tion shall  not  apply  to  those  debts  from 
which  the  bankrupt  seeks  a  discharge  which 
were  contracted  prior  to  the  first  day  of  Jan- 
uary 1869.  Section  33  U.  S.  bankrupt  act, 
1867. 


CONSIDERATION. 

1 .  A  debt  discharged  under  the  insolvent 
act  is  a  good  consideration  for  a  new  pro- 
mise. Erwin  v.  Saunders,  et  al.  1  Cowen, 
249. 

2.  Sufficiency  of.  One  cannot, 
against  creditors  of  an  insolvent,  make  title 
to  his  property,  as  a  purchaser  for  valuable 
consideration,  where  the  only  consideration, 
is  the  transfer  of  a  worthless  debt  of  a  third 
person  though  the  transaction  was  in  good 
faith  on  the  part  of  the  vendee,  without  any 
fraudulent  intent,  and  under  the  erroneous 
relief  that  the  property  obtained  was  equit- 
ably liable  to  the  payment  of  debt. 
Otherwise  where  the  consideration  is  the 
extinguishment  of  the  vendor's  own  debt, 
then  no  new  consideration  is  required  to 
give  the  vendee  the  rights  of  a  purchase  for 
value.  Seymour  v.  "Wilson,  19  Smith,  N. 
T.  B.  417. 

3.  Fraudulent  assignment.  The 
assignment  of  an  insolvent  in  trust  for 
creditors  is  not  void  by  reason  of  an 
express  exception  from  the  grant  of  a 
portion  of  his  property,  there  being  no 
reservation  ol  any  benefit  from  or  inter- 
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est  in  the  property  actually  assigned. 
Nor  is  it  void  for  expressly  withholding 
from  the  assignee  any  discretion  to  sell  the 
trust  property  on  credit,  and  requiring  it  to 
be  sold  only  for  cash.  Carpenter  v.  Under- 
wood, 19  Smith,  N.  Y.  B.  520. 

4.  A  declaration  of  a  discharged  bankrupt 
that  he  was  going  to  pay  the  particular  debt, 
which  was  the  course  of  action,  "  as  quick 
as  he  got  able,  and  that  he  was  going  to  pay 
all  honest  debts  except  some  in  the  city," 
though  expression  of  an  intention,  does  not 
constitute  an  engagement  to  pay,  which  is 
necessary  to  giye  legal  effect  to  the  moral 
obligation.  This  kind  of  evidence  has  been 
carried  further  to  avoid  the  statute  of  limi- 
tations than  it  ought  to  be,  to  avoid  a  bank- 
rupt's discharge.  Foxtheimer  v.  Keyser,  11 
Penn.  Seports,  364. 

5.  Of  blood  and  marriage.    The 

law  sanctions  a  conveyance  founded  upon 
the  consideration  of  blood  or  marriage 
merely.  The  legal  presumption,  therefore, 
is  that  such  a  conveyance  is  valid  and  not  a 
fraud  upon  the  right  of  any  one.  Parish  v. 
Murphree,  13  How.  92 ;  Sedgwick  v.  Place, 
5  N.  B.  B.  169. 

6.  A  promise  not  to  apply  for  costs  un- 
der 12  and  13  Vict.  c.  106,  84,  was  a  sufHci- 
ent  consideration  to  support  a  contract  to 
pay  the  amount  of  such  costs.  Brace  well 
®.  Williams,  2  £.  iJ.,  C.  P.  196;  12Jur., 
N.  S.  1004;  15  N.B.  130;  15  L.  T.,  N.  S. 
215.     (Eng.) 

7.  Original.  Where  the  original  con- 
sideration of  a  claim  passed  to  a  partnership, 
but  the  obligations  given  for  the  same  were 
executed  by  the  individual  members  of  the 
firm  as  such,  held,  that  the  cieditors  holding 
such  obligations  are  entitled  to  a  credit  out 
of  the  individual  estates.  In  re  Bucyrus 
Machine  Co.  (Ote,)  5  N.  B.  B.  303. 


CONSIGNOR  AND  CONSIGNEE. 

1.  A  firm  in  Ceylon,  employed  a  firm  in 
England  as  their  agents  and  factors,  the 
course  of  business  being  that  the  Ceylon 
firm  consigned  cargoes  to  the  English  firm 
for  sale  on  their  account,  and  drew  bills  on 
the  English  firm  against  the  consignments. 


Consignments  of  coffee  having  been  made  in 
this  manner  and  bills  accepted  by  the  Eng- 
lish firm  against  them,  the  English  firm 
pledged  the  coffee,  together  with  certain  se- 
curities of  their  own,  with  T.  their  broker, 
to  secure  a  large  debt  due  from  them  to  him. 
The  English  firm  became  insolvent  and  exe- 
cuted a  creditor's  deed  under  the  English 
bankruptcy  act  of  1861,  and  then  T.  sold  the 
coffee  (which  produced  more  than  sufficient 
to  pay  the  bills  drawn  against  it)  and  enough 
of  the  other  securities  to  satisfy  his  debt. 
Held,  that  the  Ceylon  firm  was  entitled  as 
against  the  English  firm  in  liquidation,  to 
have  the  remaining  securities  in  T.'s  hands 
marshaled  and  to  have  a  lien  thereon  for  the 
balance  due  to  them  upon  the  coffee  transac- 
tion. Ex  parte  AXston,  in,  re  Holland,  4  £. 
B.,  Ch.  168;  17  W.  B.  266;  19  L.  T.,  N. 
S.  240.     (Eng.) 

2.  If  the  consignee  of  goods  upon  discov- 
ering his  insolvency,  gives  notice  to  the 
wharfinger  not  to  deliver  the  consignment, 
the  goods  remain  in  the  consignor.  Bart- 
ram  V.  Farebrother,  4  Bing.  579;  1  M.  <&  P. 
515.     (Eng.) 


CONSIGNMENT. 

1 .  Creates  fidnciary  trust.  A  com- 
mission merchant  acts  in  a  fiduciary  char- 
acter, and  the  trust  attaches  to  the  goods 
consigned  to  him  for  sale  on  commission, 
within  the  meaning  of  section  thirty-three 
of  the  U.  S.  bankrupt  act  of  1867.  Leake  v. 
Booth,  (appeal  from  St.  Louis  circuit  court.) 

2.  The  clause  in  the  U.  S.  bankrupt  act 
of  1867,  concerning  any  pledge,  payment, 
conveyance,  etc.,  does  not  include  consign- 
ments which  do  not  change  the  title,  but  are 
merely  the  employment  of  an  agent.  Ham- 
mond V.  Crolidge,  {Mass.')  3  N.  B.  B.  71. 

3.  "WTien  intended  as  a  preference 
is  unlawful.  A  consignment  by  an  insol- 
vent debtor  of  goods  to  be  sold  for  him  or 
on  his  account  is  unlawful  under  Gen.  Sts. 
c.  118,  if  with  a  view  to  give  a  preference  he 
thereby  gives  authority  to  the  consignee  who 
has  a  claim  against  him,  and  has  reasonable 
cause  to  believe  him  insolvent  to  apply  the 
proceeds  of  the  sale  towards  payment  of 
the  claim.  Burpee  v.  Sparhawk,  97  Mass. 
Beports  342. 


CONSPIEACY— CONTRACT. 
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CONSPIRACY. 

1 .  Action  for.  Where  a  creditor  whose 
debt  was  not  yet  due  at  the  time  of  bringing 
the  action,  brought  a  suit  against  his  debtors 
and  two  other  persons  for  a  conspiracy  to 
enable  the  debtors  to  dispose  of  their  prop- 
erty fraudulently,  so  as  to  hinder  and  defeat 
the  creditors  in  the  collection  of  their  lawful 
demands  the  action  will  not  lie.  In  this 
case  the  creditor  by  suing  and  levying  an 
attachment  upon  the  property  of  the  debtor 
for  such  parts  of  the  debt  as  had  then  become 
due,  had  waived  the  alleged  fraud  in  the  con- 
tract of  sale  and  confirmed  the  sale.  Adler, 
et.  al.  V.  Fenton,  et.  ah  (JI.  8.  S.  CQ  24 
How.  407. 


CONSTITUTION     OF     UNITED 
STATES. 

1 .  The  constitution  of  the  United  States 
authorized  that  part  of  the  bankrupt  act  of 
1841,  which  provides  for  voluntary  bank- 
ruptcy. Thompson  v.  Alger,  12  Met.  {Mass.) 
429. 


CONTRACT. 

1 .  A  promise  not  to  apply  for  costs  under 
12  and  13  Vict.  c.  106,  s.  85,  was  a  sufficient 
consideration  to  support  a  contract  to  pay 
the  amount  of  such  costs.  Bracewell  v. 
Williams,  2  L.  B.,  C.  P.  196 ;  12  Jur.,  N. 
S.  1004;  15  W.  B.  130;  15  L.  T.,  N.  S. 
215.     (Bng.) 

2.  When  the  bankrupt  under  a  general 
contract  has  rendered  partial  service,  and 
subsequent  to  the  filing  of  his  petition  in 
bankruptcy  fulfilled  the  said  contract,  the 
compensation  will  be  apportioned  between 
the  assignee  and  the  bankrupt,  in  proportion 
to  the  value  of  the  services  rendered  before 
and  after  bankruptcy.  In  re  Jones,  {Mo.) 
4  N.  B.  B.  114. 

3.  Assignee's  rights  and  duties 
under  bankrupt  Where  a  contract 
for  the  sale  by  the  defendant  to  the  bank- 
rupt of  railway  shares  was  to  be  performed 
on  the  1st  July,  1835,  it  was  held,  that 
the  circumstance  of  the  assignees.having  suf- 
fered a  considerable  period  to  elapse  without 


requiring  the  contract  to  be  performed,  was 
evidence  whence  the  jury  might  infer  an 
abandonment.  In  such  a  case  the  assignees 
ought  to  make  their  election  within  a  rea- 
sonable time.  Lawrence  v.  Knowles,  7 
ScoU,  381 ;  5  Bing.  N.  C.  399.    (Eng.) 

4.  Assignees  can  only  take  bankrupt's 
contracts  subject  to  all  equities  that  would 
obtain  against  the  bankrupt  thereunder.  Ex 
parte  Herbert,  13  Ves.   188.     (Eng.) 

5.  Where  an  agreement  had  been  made 
between  a  trader  and  two  other  persons, 
that  the  trader  would  take  them  into  part- 
nership, for  a  fixed  number  of  years,  for  a 
certain  specified  sum  of  money,  payable  in 
instalments,  and  after  a  few  months,  the 
trader  failed,  and  become  a  bankrupt ;  it 
was  held,  that  the  assignees  had  a  right  to 
the  instalments,  as  they  respectfully  fell  due. 
Athurst  V.  Johnson,  1  Swans,  85.     (Eng.) 

6.  Where  an  official  assignee  of  a  stock 
exchange,  under  its  rules,  collected  the  dif- 
ferences in  favor  of  a  bankrupt,  who  had 
been  declared  a  defaulter,  on  illegal  contracts, 
which  in  form  were  for  the  sale  and  delivery 
of  stock,  and,  before  notice  of  an  act  of  bank- 
ruptcy, distributed,  among  members  thereof, 
to  whom  the  bankrupt  was  indebted  for 
differences,  the  whole  amount  collected,  ex- 
cept a  small  portion,  which  was  paid  over 
after  the  adjudication  in  bankruptcy,  under 
12  &  13  Vict.  c.  106,  s.  223,  to  the  treasurer 
of  a  fund  for  decayed  members,  according  to 
the  rules  of  the  stock  exchange,  it  was 
held  that  neither  the  bankrupt  nor  the  assig- 
nees could  maintain  an  action,  either  to 
enforce  the  contracts,  or  to  recover  the  sums 
so  received  and  paid.  Nicholson  v.  Gooch, 
5  El.  &  Bl.  999 ;  2  Jur.,  N.  S.  303 ;  25  L. 
J.,Q.B.m.    (Bng) 

7.  Where  certain  documents  with  a  writ- 
ten memorandum  containing  a  list  of  them, 
were  deposited,  as  security  for  an  advance 
agreed  to  be  made,  and  it  was  found,  that, 
by  accident,  one  of  the  documents  had  not 
been  brought,  and  the  lender,  notwithstand- 
ing advanced  the  money,  the  borrower  pro- 
mising to  forward  the  missing  document, 
it  was  held,  on  the  bankruptcy  of  the  bor- 
rower, that  the  assignees  were  not  bound  to 
give  the  document  up.  Ex  parte  Glyn,  6 
Jiw.  829.     (Eng.) 
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8.  A  trader  was  employed  to  do  works 
under  a  contract,  by  which,  if  he  became 
bankrupt  or  delayed  proceedings  on  the 
works,  his  employer  should  have  the  right, 
after  seven  days'  notice  to  him  to  proceed  to 
employ  others  to  do  the  work,  and  that 
the  advances  made  to  the  trader,  before  his 
default,  should  be  taken  as  full  payment,  and 
that  all  tools  and  materials  on  the  works 
should  become  the  property  of  the  employer. 
The  trader  delayed  to  proceed  with  the  works, 
and  on  the  11th  of  April,  was  served  by  his 
employer  with  notice  to  proceed.  On  the 
17th  of  April,  the  trader  committed  an  act 
of  banki'uptcy  ;  on  the  19th  of  April,  the  no- 
tice to  proceed  not  having  been  complied 
with,  his  employer  took  possession  of  the 
tools  and  materials,  afterwards  a  flat  issued 
against  the  trader.  Held,  in  an  action  of 
trover  by  the  assignees  against  the  employer 
for  the  tools  and  materials,  that  they  did  not 
become  the  property  of  the  employer  at  the 
expiration  of  the  seven  days'  notice,  because 
they  had  vested  in  his  assignees,  by  relation 
back,  on  the  17th  of  April  before  the  notice 
had  expired.  Rowch  v.  Great  Western 
Railway  Company,  i  P.  d:  D.  686 ;  1  Q. 
B.  51;  2  Railw.  Cas.  505 ;  5  Jur.  821. 
(Eng.) 

9.  Under  a  contract  with  a  railway  com- 
pany to  build  a  bridge,  R.  was  to  provide 
the  instruments  and  materials  ;  and  if  in  the 
opinion  of  the  company's  architect,  R.  did 
not  proceed  with  expedition,  the  company 
had  the  right,  on  seven  days'  notice,  to  hire 
other  parties  and  to  make  use  of  R.'s  instru- 
ments and  materials,  he  to  repay  all  addi- 
tional expenses.  The  company  were  also  to 
have  a  lien  on  the  instruments  and  materials 
on  the  company's  premises,  where  the  bridge 
was  to  be  built,  as  a  security  for  its  comple- 
tion, and  R.  was  to  execute  all  papers  that 
the  counsel  for  the  company  should  advise 
for  confirming  the  lien.  On  the  same  day 
that  the  flat  issued  against  R.  the  company 
took  possession  of  the  instruments  and  ma- 
terials, but  did  not  give  the  notice  provided 
for  by  the  contract,  till  the  following  day ; 
two  days  after  the  fiat,  they  commenced 
completing  the  bridge,  using  some  of  the 
materials  and  detaining  the  rest.  Held,  that 
the  agreement,  not  having  been  made  in  con- 
templation of  bankruptcy  was  lawful ;  that 
the  use  of  the  mstruments  and  materials  by 
the  company  prior  to  the  expiration  of  the 


seven  days'  notice,  was  a  conversion ;  that 
the  company  was  entitled  to  a  lien  on  all 
the  instruments  and  materials  uaed  in  the 
bulldingof  the  bridge  proper,  but  not  upon 
the  materials  of  a  temporary  railway  con- 
structed for  bringing  articles  to  the  bridge, 
nor  to  a  crane  at  the  end  of  such  temporary 
railway,  not  being  on  the  company's  land  j 
that  the  rights  of  the  company  were  not 
affected  by  the  fact  of  R.'s  possession  of  the 
instruments  or  materials,  or  of  other  of  tliem 
so  used  having  been  removed  without  objec- 
tion, nor  by  the  instruments  and  materials 
not  being  scheduled.  Hawthorne  v.  New- 
Castle  upon  Tyne,  and  North  Shields  Rail- 
way Company,  3  Q.  B.  734,  n  ;  2  Bailw. 
Cas.  288.     (Eng.) 

10.  A.  contracted  with  W.  to  build  a 
barge  by  the  5th  of  June,  and  hired  a  yard 
for  the  purpose  of  performing  the  work. 
The  work  however  was  not  completed  in 
June,  and  W.,  having  made  advances  to  A. 
to  an  amount  exceeding  the  value  of  the 
work  done,  it  was  agreed  in  writing,  that 
the  barge  should  be  a  security  in  W.'s  hands 
for  such  advances.  Held,  that  W.  was  en- 
titled to  a  lien  upon  the  barge,  subject  to 
the  right  of  the  assignees  to  complete  the 
contract.  Ex  parte  Watts,  9  Jw.,  N.  S. 
238 ;  32  L.  J.,  Bank.  35;  7  L.  T.,  N.  S. 
585.     (Eng.) 

11 .  A  firm  made  a  contract  to  deliver  a 
quantity  of  sleepers  to  the  defendants  and 
applied  to  them  for  an  advance  of  600Z.  on  a 
cargo  of  timber,  which  had  arrived,  and  was 
being  discharged  but  was  not  sawn  up  into 
sleepers,  and  which  they  stated  would  be 
sawn  up  in  a  day  or  two,  and  would  b> 
worth  9001.  The  defendants  advanced  the 
6002.  but  before  any  of  the  cargo  was  deliv- 
ered, one  of  the  firm  committed  an  act  of 
bankruptcy.  The  defendants  then  seized 
the  timber,  a  part  of  which  only  had  been 
sawn  into  sleepers .  The  assignees  of  the  firm 
brought  an  action  for  conversion.  Held, 
that  there  was  an  agreement  in  equity  that 
the  cargo  should  stand  charged  as  security 
for  the  6001. ;  and  that  the  property  did  not 
pass  to  the  assignees,  so  as  to  enable  them 
to  bring  im  action.  Langton  v.  Waring,  18 
C.  B.,  N.  8.  315  ;  13  W.  B.  347  •  11  L.  T., 
N.  8.  633.     (Eng.) 

12.  The  plaintiffs  and  defendants  entered 
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into  a  partnership  adventure  and  executed  a 
charter  party.  The  plaintiffs  being  indebted 
to  D.  &  C.  subsequently  deposited  the  char- 
ter party  with  them  as  security,  with  an  in- 
dorsement thereon  directing  the  defendants 
to  pay  the  amount  due  to  D.  (fc  Co.,  and 
notice  of  this  was  afterwards  given  to  the 
defendants.  Held,  that  the  ti'ansactions 
amounted  to  an  absolute  assignment  to  D.  & 
Co.  of  the  plaintiff's  interest  in  the  freight, 
so  as  to  prevent  it  vesting  in  their  assignees 
in  bankruptcy,  and  that  the  plaintiffs  were 
entitled  after  bankruptcy  to  recover  as  trus- 

,  tees  for  D.  &  Co.    Boyd  v.  Mangles,  3  Etxch. 

'387.     (Eng.) 

1 3.  A.  deposited  policies  of  insurance  be- 
longing to  him  as  a  security  for  a  debt  of 
800Z.  at  his  bankers,  who  were  in  advance 
to  him ;  B.  (a  creditor)  knowing  the  cir- 
cumstance, afterwards  at  the  request  of  A. 
expressly  undertook  to  take  the  policies  and 
settle  with  the  underwriters,  and  pay  in  the 
amount,  which  he  might  receive,  at  A.'s 
bankers,  to  his  account.  On  this  underta- 
king, the  policies  were  given  up  to  him,  and 
he  received  949Z.  on  them.  A.  becoming 
bankrupt,  and  being  indebted  to  B.  in  a  lar- 
ger sum  than  that  received,  he  refused  to 
pay  over  the  money,  and  claimed  to  set  off 
his  own  debt,  against  the  proceeds  of  the 
policies.  Held,  that  the  assignees  of  A. 
could  not  (even  with  the  assent  of  the  bank- 
ers) maintain  an  action  against  B.  for  the 
breach  of  his  undertaking.  Chalmer  v.  Page, 
SB.<&A.e>Q7.    (Eng.) 

14.  Damages  arising  on.  If  any 
bankrupt  shall  be  liable  for  unliquidated 
damages,  arising  out  of  any  contract  or  pro- 
mise, or  on  account  of  any  goods  or  chattels 
wrongfully  taken,  converted  or  withheld,  the 
court  may  cause  such  damages  to  be  as- 
sessed in  such  mode  as  it  may  deem  best 
and  the  sum  so  assessed,  may  be  proved 
against  the  estate.  No  other  debts  than  those 
above  specified  shall  be  proved  or  allowed 
against  the  estate.  Section  19  U.  S.  bank- 
rupt act,  1867. 

15.  Debt  barred  by  discharge.  An 
insolvent's  discharge  (discharging  the  debtor 
from  the  payment  of  all  his  debts)  is  an 
absolute  bar  to  a  recovery  upon  a  contract 
made  and  to  be  executed  within  this  state, 
although  the  creditor  be  a  non-resident,  and 


neither  united  in  the  petition  for  the  dis- 
charge or  accepted  a  dividend.  If  such 
discharge  be  granted  after  judgment  the 
contract,  as  the  debtor  in  such  a  case  has 
had  no  opportunity  to  plead  the  discharge, 
he  will  be  relieved  on  motion  and  a  per- 
petual stay  of  proceedings  on  the  judgment 
against  him  will  be  granted.  Parkinson  v. 
Scoville  et  al.  19  Wend.  150. 

16.  Distinct.  Where  there  are  two 
firms,  one  consisting  of  two  individuals  and 
the  other  of  the  same  two  individuals  and 
of  a  third,  and  they  have  mutual'  dealings 
and  draw  bills  on  each  other,  if  a  bank- 
ruptcy occurs,  the  holders  of  their  bills  will 
not  be  allowed  to  prove  under  both  bank- 
ruptcies. Goldsmith  v.  Cazenove,  7  H.  L. 
Cas.  78?;  5  Jur.,  N.  S.  1230;  29  L.  J., 
Bank.  17;  34  L.  T.  35;  s.  c.  ex  parte 
Goldsmid,  2  DeG.&J.&l;  2  Jur.,  N.  S. 
1106;  25  L.  J.,  Bank.  25 ;  afBrmed.  (Eng.) 

17.  This  rule  applies  to  cases  where  one 
of  the  firm  carries  on  business  in  England 
and  the  other  abroad,  and  to  cases  where 
the  firm  consists  of  more  than  one  person. 
Id. 

18.  A.  and  B.,  who  carried  on  business 
in  copartnership  assigned  their  partnership 
property  upon  trust  for  the  benefit  of  their 
creditors,  and  it  was  by  such  assignment 
provided  that  it  should  not  prejudice  or 
affect  the  rights  of  the  creditors  against  the 
separate  estates  of  A.  and  B.  Prior  to  the 
date  of  the  assignment,  A.  and  B.  had 
given  their  joint  and  several  promissory 
note  to  0.  for  1,500Z.,  and  C.  signed  the 
deed  of  assignment'  in  respect  of  a  sum  of 
2,7551.,  which  included  the  1,500Z.  A.  was 
afterwards  adjudged  bankrupt.  Held,  that 
C.  was  entitled  to  prove  against  the  separate 
estate  of  A.  for  the  amount  due  on  the 
promissory  note.  Ex  parte  Thornton,  3  De 
a.  &  J.  454;  5  Jwr..  N.  S.  212 ;  28  L.  J., 
Bank.  4 ;  7  TT.  iJ.  70 ;  32  L.  T.  153.   (Eng.) 

X 19.  A  holder  of  a  bill  of  exchange  drawn 
by  a  firm  upon  some  of  their  members,  cour- 
stituting  a  distinct  firm,  has  a  right  to  prove 
it  against  all  the  parties  according  to  their 
liabilities  upon  the  bill,  provided  he  was 
ignorant  of  their  partnership.  Ex  parte 
Adam,  2  Bose,  36 ;  1  Yes.  &  B.  493.  (Eng.) 
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20.  Three  parties  of  a  firm  of  six  car- 
ried on  a  distinct  trade  in  partnership,  and 
indorsed  a  promissory  note  made  by  the  six, 
which  was  discounted  by  a  person  who  be- 
lieved at  the  time  from  general  reputation 
that  the  three  were  partners  in  the  aggregate 
firm,  but  that  the  firms  were  distinct.  Held, 
not  a  case  for  double  proof.  Ex  parte  Hin- 
ton,  De  Gex,  550.     (Eng.) 

21.  The  holder  of  a  bill,  without  notice 
that  the  indorser  and  acceptors  were  mem- 
bers of  the  same  firm,  is  not  entitled  to  a 
double  proof.  Ex  parte  Moult,  1  Mont.  & 
Bligh,  28;  Deae.  <&  Chit.  419.     (Eng.) 

22.  In  bankruptcy  among  partners  con- 
cerned also  in  other  trades,  the  paper  of  one 
firm  being  given  to  the  creditors  of  another, 
proof  was  allowed  upon  both  estates.  Ex 
parte  Bonbonus,  8  Yes.  546.    (Eng.) 

23.  Where  joint  debts  were  paid  by  a 
bill  drawn  by  one  of  the  debtors  and  ac- 
cepted by  another  each  carrying  on  distinct 
trades,  proof  was  allowed  under  their  sepa- 
rate commissions  upon  the  bill.  Ex  parte 
Wansley,  2  Ves.  <&  B.  254;  1  Hose,  441. 
(Eng.) 

24.  A.,  being  indebted  to  B.,  gave  him  a 
check  upon  his  bankers  to  pay  him  in  a 
bill  of  three  months.  The  bankers  drew  a 
bill  for  the  amount  upon  their  correspond- 
ent in  London,  who  accepted  it.  The  draw- 
ees and  acceptors  became  bankrupt,  and  B. 
proved  and  received  a  dividend  under  both 
commissions.  Held,  that  B.  was  entitled 
to  prove  his  debt  also  under  A.'s  commis- 
sion. Ex  parte  Eathbone,  Buck,  215. 
(Eng.) 

25.  A  creditor  who,  knowing  the  part- 
nership of  the  parties,  took  a  bill  drawn  by 
all  and  indorsed  by  one,  is  not  entitled  to 
double  proof,  upon  the  ground  that  previ- 
ously to  taking  the  bill  he  required  and  had 
the  indorsement  of  the  one,  thereby  raised 
a  compact  for  double  security.  Ex  parte 
Bank  of  England,  2  Base,  82.     (Eng.) 

26.  Effect  of  bankruptcy  on.  The 
bankruptcy  of  a  person  who  has  agreed  to 
purchase,  does  not  discharge  the  contract. 
Brook  V.  Hewitt,  3  Ves.,  Jur.  255.     (Eng.) 

27.  For  payment  of  money  in 


another  state-  A  contract  made  by  a 
citizen  of  Massachusetts,  with  a  citizen  of 
this  state  for  the  payment  of  money,  is  not 
barred  by  a  discharge  under  the  insolvent 
laws  of  that  state.  Palmer  v.  Goodwin,  32 
Maine  Beports,  535. 

28.  How  affected  by  discharge. 
Where  the  parties  to  a  contract  were  all  cit- 
izens of  another  state,  it  was  holden  that  a 
discharge  of  the  debtors  under  an  insolvent 
law  of  such  state  was  a  good  bar  to  an 
action  upon  such  contract.  Walsh  v.  Far- 
rand,  13  Mass.  Bep.  19 

29.  Marriage.  Where,  by  a  marriage 
settlement,  the  trustees  covenanted  to  per- 
mit the  husband  to  receive,  during  his  life, 
the  dividends  arising  from  bank  stock  vested 
their  names  ;  if  the  husband  becomes  bank- 
rupt, and  the  trustees  authorize  a  third  per- 
son to  receive  the  dividends  and  pay  them 
over  to  the  bankrupt's  wife,  they  are  liable 
to  his  assignee  in  au  action  for  money  had 
and  'received.  Allen  v.  Impett,  2  Moore, 
240 ;  8  TauMt  263 ;  Holt,  641.     (Eng.) 

30.  By  a  marriage  settlement,  S.  cove- 
nanted to  cause  4,0002.  to  be  paid  to  his 
wife's  trustees  within  twelve  months  after 
his  own  decease,  in  trust  to  pay  her  the  in- 
terest for  her  life  in  case  she  survived  him, 
and  afterwards  the  principal  to  her  children; 
but  if  they  had  no  children,  to  the  survivor 
of  them,  S.  and  his  wife,  his  or  her  executors 
or  administrators.  Held,  that  this  was  a 
debt  on  a  contingency,  provable  under  a 
commission  against  S.  within  the  6  Geo.  4, 
c.  16,  s.  56,  and  that  the  valuation  should  be 
the  present  worth  of  4,0002.  payable  twelve 
months  after  the  death  of  the  bankrupt. 
Ex  parte  Tindall,  1  M.  (&  Scott,  607 ;  8 
Bing.  402 ;  1  Mont.  462 ;  1  Mont.  <&  Mae. 
415  ;  1  Deac.  S  Chit.  291.     (Eng.) 

31.  Ofcopartners,  discharge  when 
a  bar  to  one  and  not  another.  If » 
contract  is  made  between  two  citizens  of  the 
same  state,  within  the  state  one  of  whom 
afterwards  removes  therefrom  and  becomes 
a  citizen  of  another  state,  and  other  then  ob- 
tains in  the  first  state,  where  he  continues  to 
reside,  a  discharge  under  its  insolvent  law 
which  was  in  force  when  the  contract  was 
made,  the  discharge  is  a  bar  to  an  action 
against  him  on  the  contract.  Stoddard  v. 
Harrington,  100  Mass.  Beports,  87. 
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32.  Rights  of  assignees  -ander 
ship  building.  A  shipbuilder  and  manu- 
facturer of  steam  engines  for  ships  agreed 
with  the  plaintiff  to  build  a  screw  steamer 
for  him,  according  to  certain  specifications, 
for  a  fixed  sum  payable  in  instalments,  as 
provided  for  in  the  agreement.  The  build- 
ing of  the  ship  was  carried  on  under  the  su- 
perintendence of  the  plaintiff's  agent,  who, 
from  time  to  time,  rejected  materials  in- 
tended to  be  used,  and  had  others  substitu- 
ted in  their  place.  The  plaintiff  named  the 
ship  the  Brittaunia,  shortly  after  the  work 
was  begun,  and  by  that  name  she  was 
thenceforth  known  by  the  shipbuilder  and 
his  workmen.  Afterwards  the  plaintiff's 
name  was  punched  on  the  keel  at  his  re- 
quest, and  in  a  month  thereafter  the  ship- 
bijilder  became  embarrased  in  his  affairs  and 
was  pressed  by  the  plaintiff  to  make  an  as- 
signment to  him  of  the  ship,  engines  aijd 
other  fittings  then  in  preparation,  but  this 
he  refused  to  do,  although  he  acknowledged 
that  she  was  thp  property  of  the  plaintiff. 
Within  a  month  following  the  shipbuilder 
became  bankrupt.  Held,  afHrming  judg- 
ment of  the  queen's  bench,  that  the  property 
in  the  ship  passed  to  the  plaintiff,  as  she  ad- 
vanced in  her  progress ;  but,  (reversing  the 
judgment  of  the  queen's  bench,)  that  the 
property  in  the  materials  purchased  for,  and 
destined  to  form  part  of  the  ship,  but  which 
had  not  been  inspected  by  the  surveyor  and 
adjusted  to  the  ship,  did  not  pass.  Wood  «. 
Bell,  (in  error,)  6  El.  &  Bl.  355  ;  2  Jur., 
N.  S.  664 ;  25  L.  J.,  Q.  B.  321 ;  s.  c. 
5  m.  &  Bl.  772;  2  Jm:,  N.  S.  349;  25  L. 
T.,  q.  B.  148.     (Eng.) 

33.  Where  a  rudder  has  never  been  at- 
tached to  the  ship,  and  remains  unfinished 
and  in  the  possession  t)f  the  shipbuilder  at 
the  time  of  his  bankruptcy,  but  was  intended 
by  the  shipbuilder  to  form  a  part  of  the  ship 
when  completed,  and  tlje  purchaser  of  the 
«ihip  treats  it  as  her  rudder,  this  is  evidence 
for  the  jury  that  the  rudder  is  that  of  the 
■ihip,  and  the  property  of  the  purchaser. 
Goss  V.  Quinton,  4  Scott,  N.  B.  471 ;  3  M. 
i&  G.  825;  12  L.  J.,  C.  P.  173.     (Eng.) 

34.  A  shipbuilder  agreed  to  biiild  a  ship- 
for  the  defendant  upon  certain  terms  set  out 
in  the  agreement,  and  upon  his  failure  to  so 
complete  the  ship,  the  defendant  might  enter 


upon  and  take  possession  of  the  ship  (which 
was  to  be  then  deemed  the  property  of  the 
defendant),  and  "cause  the  works  thereby 
agreed  to  be  done  to  be  completed  by  any 
person  whom  he  should  think  fit  to  employ, 
using  such  of  the  materials  of"  the  ship 
builder  as  should  be  applicable  to  the  pur- 
pose. The  shipbuilder  having  failed  to  com- 
plete, the  defendant  under  the  agreement  en- 
tered and  took  possession  of  the  ship.  At 
the  time  there  was  in  the  ship  builder's 
yard  belonging  to  him  and  provided  by  him 
for  building  the  ship,  a  stock  of  timber ;  be- 
fore the  date  of  the  act  of  bankruptcy  by  the 
shipbuilder,  the  defendant  assorted  into 
lengths  all  the  timber  applicable  to  the  com- 
pletion of  the  ship,  and  he  removed  a  quan- 
tity of  it  within  the  frame  of  the  ship,  but 
none  of  it  was  actually  attached  to  the  ship 
till  after  the  act  of  bankruptcy,  though  all 
was  eventually  used  in  completing  the  ship. 
Held,  that  there  had  been  no  user  of  the 
timber  before  the  bankruptcy  of  the  ship 
builder  according  to  the  meaning  of  the  word 
"using"  in  the  contract,  and  that  the  de- 
fendant had  therefore  acquired  no  property 
in  the  timber,  but  that  the  same  passed  to 
and  vested  in  the  assignees  of  the  bankrupt. 
Baker  v.  Grey,  17  C.  B.  462 ;  2  Jur.,  N.  S. 
400 ;  25  L.  J.,  C.  P.  161.     (Eng.) 

35.  A.  contracted  with  B.  to  build  a  ship 
and  furnish  her  with  all  requirements  for 
sea,  the  price  to  be  paid  in  four  instalments, 
two  to  be  paid  at  certain  stages  in  the  pro- 
gress of  the  work,  and  the  others  when  the 
ship  was  completed  and  launched.  The  two 
first  instalments  were  paid  at  the  times 
agreed  on ;  when  the  hull  was  ready  for 
launching,  the  ship  was  measured  and  sur- 
veyed with  the  knowledge  of  the  builder; 
and  the  master,  who  had  been  previously  ap- 
pointed, entered  into  the  usual  bond  for  the 
delivery  of  the  register  at  the  custom  house  ; 
the  ship  was  then  registered  in  the  name  of 
the  purchaser  and  all  the  requirements  of 
the  registry  acts  followed.  The  builder  then 
received  the  third  instalment.  Before  the 
ship  was  launched,  the  purchaser  advertised 
for  freight,  chartered  her  for  a  voyage,  and 
hired  a  crew  with  the  knowledge  of  the 
builder.  The  ship  was  not  in  fact  launched, 
as  stated  in  the  register,  but  remained  in  the 
builder's  yard ;  and  his  men  were  at  work 
upon  her  until  the  3d  July.  Prom  the  early 
part  of  June  to  the  30th,  an  apprentice  of 
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the  master  was  employed  in  the  ship ;  and 
on  the  1st  of  July  his  bedding  was  put  on 
board.  On  the  30th  June,  the  builder  com- 
mitted an  act  of  bankruptcy,  and  on  the  8th 
of  July  a  commission  issued.  On  2d 
July  the  purchaser  took  possession  of  the 
ship  while  on  the  builder's  wharf,  and  re- 
moved a  rudder  and  cordage ;  on  the  4th  she 
was  launched  and  afterward  equipped  for 
sea  at  the  purchaser's  expense,  the  fourth 
instalment  remaining  unpaid.  Held,  that  as 
between  the  bankrupt  and  purchaser  there 
was  such  a  transfer  to,  and  general  owner- 
ship in  the  latter,  as  to  exclude  the  opera- 
tion of  21  Jac.  1,  c.  19,  s.  11,  and  bar  an 
action  of  trover  by  the  assignees ;  but  that 
the  assignees  were  entitled  to  the  portion  of 
the  fourth  instalment  over  and  above  ex- 
penses of  completing  the  vessel  for  sea,  ac- 
cording to  the  contract,  and  for  which  the 
bankrupt  would  have  had  a  lien  on  the  ship. 
Woods  V.  Russell,  1  B.  &  B.  587;  b  B.  & 
A.  942.     (Eng.) 

36.  Where  a  shipbuilder  agreed  with  P. 
to  build  him  a  ship  for  a  certain  sum  to  be 
paid  in  instalments  at  certain  fixed  periods 
in  the  progress  of  the  work,  and  under  the 
agreement  the  work  was  superintended  by 
P.'s  agent,  who  approved  the  materials  be- 
fore they  were  used.  Before  the  completion 
of  the  ship,  the  builder  became  bankrupt 
and  his  assignees  subsequently  completed  it; 
all  the  instalments  were  paid  or  tendered. 
P.  brought  action  in  trover  against  the  as- 
signees for  the  ship.  Held,  that,  by  virtue 
of  the  contract,  the  property  in  the  portion 
finished  at  the  time  of  the  first  instalment 
was  paid  vested  in  P.,  subject  to  the  right 
of  the  builder  to  retain  such  portion  for  the 
purpose  of  completing  the  ship  and  earning 
the  rest  of  the  consideration  ;  and  that  each 
material,  subsequently  added,  became,  as  it 
was  added,  the  property  of  P.,  as  the  general 
owner.  Clark  v.  Spence,  4,  A.  &  E.  U9,;  6 
J!V.  S  M.  399  ■,1H.(S!W.  760.     (Eng.) 

37.  A  shipbuilder  in  June,  1833,  entered 
into  the  following  agreement  "  particulars 
and  description  of  a  new  ship  now  about 
one  third  built  in  the  yard  of  the  ship- 
builder ;  "  then  followed  a  description  of  the 
dimensions  of  the  vessel,  her  tonnage,  tim- 
bers and  particulars  of  every  thing  she  was 
to  bo  built  of  and  supplied  with,  "for  1,7502. 


and  payment  as  follows  oppcsite  to  each  re- 
spective name."  This  agreement  was  signed 
by  the  builder  and  after  his  signature  fol- 
lowed these  words  :  "  We,  the  undersigned, 
engage  to  take  shares  in  the  before  mentioned 
vessel  as  set  opposite  to  our  respective  names, 
and  also  the  mode  of  payment."  The  agree- 
ment was  signed  by  several  persons  for  dif- 
ferent shares  at  divers  tunes,  and,  amongst 
the  rest  of  them,  by  the  plaintiff  for  one 
fourth  in  October,  1833.  Below  the  signa- 
tures was  written  the  following :  "14th  July, 
1833,  I  hereby  agree  to  accept  the  above 
price  and  mode  of  payment, "  signed  by  the 
builder.  The  plaintiff  payed  his  share  before 
the  bankruptcy  of  the  builder.  H.  was  a 
member  of  a  company  that  had  signed  for  a 
fourth  and  was  in  the  habit  of  examining 
the  work  on  the  ship  and  making  sugges- 
tions, which  were  acted  on,  and  the  builder 
told  the  foreman  to  act  under  H.'s  direction. 
At  the  time  of  the  builder's  bankruptcy,  the 
ship  was  in  an  unfinished  condition  on  stocks 
in  his  yard.  After  the  bankruptcy  some  of 
the  men  continued  to  work  upon  her  and 
received  their  pay  from  H.  Held,  that  under 
the  circumstances,  the  property  in  one  fourth 
of  the  vessel  did  not  pass  to  the  plaintiff. 
Laidler  v.  Burlinson,  2  M.  d;  W.  602. 
(Eng.) 

38.  On  the  12th  of  April,  1862,  B.  and 
B.,  shipbuilders,  to  secure  an  antecedent 
debt  and  a  present  advance  (amounting  to- 
gether to  500Z.)  and  also  future  advances  to 
be  made  by  S.,  by  deed  assigned  to  him  a 
certain  contract  to  build  a  vessel  for  F. 
upon  certain  terms  therein  mentioned.  The 
contract  was  dated  April  11th,  1862,  and  by 
the  assignment  it  was  declared  that,  subject 
to  F.'s  right,  S.  should  be  entitled  to  a  lien 
for  the  above  sums.  On  the  19th  May, 
1862,  the  agreement  of  the  11th  of  April, 
1862,  was  canceled;  and  by  a  memoran- 
dum of  the  20th  May,  1862,  B.  &  B.  con- 
tracted to  complete  the  vessel  for,  and  sell 
it  to  S.  for  1,150?.,  of  which  the  5002.  was 
to  be  taken  as  part  payment.  Neither  the 
assignment  of  the  12th  of  April  nor  the 
memorandum  of  the  20th  May,  1862,  was 
registered.  On  the  2d  June,  B.  &  B.  be- 
came bankrupts  and  the  ship  was  not  at  the 
time  finished.  Upon  an  action  by  S.  against 
the  assignees  of  B.  &  B.  to  be  declared 
entitled  to  a  lien  on  the  ship,  or  for  specific 
performance  under  the  agreement  of  May 
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20th,  1862,  it  was  held,  upon  appeal,  that 
no  registration  of  the  agreement  of  May 
20th,  was  necessary  under  17  &  18  Vict.  c. 
36,  and  that  the  ship  was  not  in  the  order 
and  disposition  of  the  bankrupts  as  reputed 
owners  at  the  time  of  the  bankruptcy ;  that 
the  lien  under  the  assignment  of  April  12th 
was  destroyed  either  by  the  cancellation  of 
the  agreement  with  F.,  or  by  the  fact  that 
the  500Z.  thereby  secured  was  mcr^d  into 
and  taken  as  part  payment  of  the  purchase 
money  under  the  instrument  of  May  20th  j 
but  that,  under  the  latter  agreement,  S.  was 
entitled  to  a  lien  on  the  unfinished  vessel  for 
the  500?.  actually  advanced.  Swainston  v. 
Clay,  32  L.  J.,  Chanc.  603;  11  W.M.BU, 
8  L.  T.,  N.  S.  563.    (Eng.) 

39.  Stock.  The  amount  due  for  dam- 
ages for  breach  of  a  covenant  to  replace 
stock  in  a  railway  company  on  a  given  day, 
is  provable  under  the  bankruptcy  of  the 
covenantor,  as  a  demand,  within  12  &  13 
Vict.  c.  106,  s.  165.  Betteley  v.  Stainsby, 
12  a.  B.,  N.  S.  377 ;  31  L.  J.,  G.  P.  307 ; 
6  L.  T.,  N.  8.  893;  9  Jur.,  N.  S.  440. 
(Eng.) 

40.  So  also  the  amount  of  damages  sus- 
tained by  a  breach  of  a  covenant  to  indem- 
nify against  the  payment  of  calls  on  mining 
shares  assigned  as  security  for  the  replace- 
ment of  such  stock.    Id. 

41.  But  the  discharge  of  an  insolvent 
under  the  1  &  2  Vict.  c.  110,  did  not  re- 
lease him  from  a  claim  for  unliquidated  dam- 
ages for  not  redelivering  mining  shares,  pur- 
suant to  k  contract  for  that  purpose.  Owen 
V.  Routh,  14  C.  B.  327  ;  18  Jm.  356;  23  i. 
J.,  C.  P.  105.    (Eng.) 

42.  'Validity  of  to  annul.  A.  having 
accepted  a  bill  of  exchange  drawn  upon  him 
by  B.  in  order  to  induce  B.  to  consent  to 
the  annulling  of  the  bankruptcy  of  a  friend 
of  A.,  and  having  been  compelled  to  pay  the 
bill  to  a  bona  fide  holder.  Held,  that  A. 
could  not  recover  back  the  amount  so  paid 
from  B.  "Watson  v.  Bennett,  12  W.  B.  1008. 
(Eng.) 

43.  Where  a  bankrupt  trader  com- 
pounded with  his  general  creditors  for  4s.  in 
the  pound,  but  gave  as  security  to  one  cred- 
itor his  I.  0.  U.  for  the  whole  debt,  in  order 
to  induce  him  to  concur  in  annulling  the 
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bankruptcy,  and  afterwards  in  consideration 
of  a  loan,  exchanged  the  I.  O.  U.  for  bills 
of  exchange,  which  he  accepted,  a  court  of 
equitj',  at  the  instance  of  the  trader,  de- 
clared the  bills  invalid.  Mare  ».  Warner,  3 
Gfiff.  100  ;  7  Jur.,  N.  S.  1228  ;  4  L.  T.,  N. 
S.  351 ;  S.  P.,  Mare  v.  Earle,  3  Giff.  108  ; 
7  Jur.,  N.  S.  1230 ;  4  L.  T.,  N.  8.  352 ;  24 
(&  25  Vkt.  c.  134,  ss.  166,  167.     (Eng.) 

44.  "When  valid  and  when  void 
Tinder  bankruptcy  laws.  Where  an 
assignment  of  goods  is  made,  under  which 
they  are  to  remain  in  the  possession  of  the 
assignor,  who  stipulates  not  to  do  any  act 
by  means  of  which  the  goods  assigned 
might  become  charged  or  alienated,  or 
whereby  the  assignment  might  become  in- 
effective, or  the  assignor  might  be  deprived 
of  the  goods.  Such  stipulation  is  not  illegal 
or  contrary  to  the  policy  of  the  bankrupt 
laws.  And  it  is  a  breach  of  such  stipula- 
tion for  the  assignor,  while  the  goods  are  in 
his  possession,  to  file  a  declaration  of  insol- 
vency, without  first  having  given  notice  to 
the  assignee  of  his  insolvency,  so  that  he 
might  remove  the  goods  from  the  order  and 
disposition  of  the  insolvent.  Hill  v.  Cow- 
dery,  I  H.  &  N.  360  ;  25  L.  J.,  Exch.  285. 
(Bug.) 

45.  "With  respect  to  discharge. 
24  &  25  Vict.  c.  134,  s.  166,  has  not  a  re- 
trospective operation.  Reed  v.  Wiggins,  13 
C  B.,  N.  8.  220 ;  32  L.  J.,  G.  P.  131 ;  11 
W.  B.  148 ;  7  L.  T.,  N.  8.  423.     (Eng.) 

46.  The  repeal  of  section  202  of  12  &  13 
Vict.  c.  106,  by  24  &  25  Vict.  c.  134,  does 
not  make  available,  even  in  the  hands  of  a 
bona  fide  holder  for  value  without  notice,  a 
negotiable  instrument  declared  void  by  the 
repealed  section,  where  the  indorsement  was 
made  and  the  instrument  became  due  after 
the  latter  act  went  into  operation.  Reeves 
V.  Hawkes,  6  L.  T.,  N.  8.  53.     (Eng.) 

47.  A  contract  or  security  made  or  given 
in  trust  for  a  creditor,  for  securing  the  pay- 
ment of  money  due  by  a  bankrupt,  as  a  con- 
sideration or  with  intent  to  persuade  him  to 
forbear  opposing  to  final  examination  of  the 
bankrupt,  was  not  rendered  void  by  12  &  13 
Vict.  c.  106,  s.  202.  Taylor  v.  Wilson,  5 
Exeh.  251;  U  Jur.  366;  19  L.  J.,  Exch. 
241.     (Eng.) 
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47.  A  security  given  by  a  bankrupt  to  a 
creditor  with  intent  to  persuade  such  credi- 
tor to  forbear  opposing  the  granting  of  the 
bankrupt's  certificate  was  only  void  as  be- 
tween the  immediate  parties  to  it,  under  12 
&  13  Vict.  c.  106,  s.  202  in  the  hands  of  a 
bona  fide  indorsee  for  value,  it  was  an  availa- 
ble instrument.  Goldsmid  v.  Hampton,  5 
C.  B.,  N.  /S.  94 ;  4  Jur.,  N.  S.  1108  ;  27  L. 
J.,  C.  P.  286.     (Eng.) 

49.  Where  one  creditor  signs  a  petition 
for  annulling  the  discharge  of  the  bankrupt, 
only  on  the  guarantee  of  the  defendant,  it 
was  held,  in  an  action  on  the  guarantee,  that 
the  same  was  not  in  contravention  of  12  & 
13  Vict.  c.  106  s.  268,  and  was  not  fraudu- 
lent. Smith  V.  Saltzman,  9  Exch.  535 ;  23 
L.  J.,  Exch.  177.    (Eng.) 


CONTRACTING  DEBTS  WITH- 
OUT MEANS  OF  PAYMENT. 

1 .  After  an  order  nisi  had  been  made  in  a 
divorce  suit,  dissolving  the  marriage,  and  or- 
dering the  correspondent  to  pay  damages 
and  costs,  the  correspondent  made  away 
with  his  property,  and  when  the  order  be- 
came absolute  he  was  utterly  without  means 
to  pay  them,  and  immediately  afterwards 
was  made  bankrupt  on  his  own  application. 
He  owed  only  one  other  debt  of  a  trifling 
amount  for  money  borrowed  some  years  be- 
fore. Held,  that  the  damages  and  costs 
were  not  a  debt  contracted  by  him  within 
the  meaning  of  the  English  bankruptcy  act 
of  1861,  s.  159,  and  that  he  could  not  be 
dealt  with  as  having  contracted  any  of  his 
debts  without  reasonable  expectation  of  be- 
ing able  to  pay'them.  Ex  parte  Clayton, 
in  re  Clayton,  5  L.  B.,  Ch.  13 ;  18  W.  B. 
55 ;  21  L.  T.,  N.  S.  342.     (Eng.) 

2.  The  acceptance  of  accommodation  bills 
is  a  contracting  of  debts,  and  if  done  without 
reasonable  or  probable  ground  of  expectation 
of  being  able  to  pay  the  same,  was  an  offence 
within  s.  159  of  the  English  bankruptcy  act 
of  1861.  Ex  parte  Mee,  1  L.  B.,  Ch.  337  ; 
35  L.  J.,  Bank.  41 ;  14  L.  T.,  N.  S.  318. 
(Eng.) 

3.  The  mere  fact  that  a  man  who  had  a 
fixed  income  had  exceeded  it,  and  so  incur- 
red debts,  was  not  sufficient  to  show  that 


he  could  not  have  had,  when  any  of  his  debts 
were  contracted,  any  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay 
the  same.  £'a;  ^arfe  Brandritt,  Jm  re  Cald- 
well, 16  W.  iJ.  66;  3  L.  B.,  Ch.26.  (Eng.) 

4.  Overdrawing  an  account  current  at  a 
banker's  by  a  person  in  insolvent  circum- 
stances, did  not  in  itself  amount  to  contract- 
ing a  debt  without  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay 
the  same.  Ex  parte  Harrison,  in  re  Bailie, 
2  L.  B.,  Ch.  195.     (Eng.) 

5.  Two  young  men  took  to  a  family  busi- 
ness of  calico  printing  which  was  at  the 
time  insolvent.  They  caried  it  on  upon  a 
large  scale  from  1864  to  June,  1867,  without 
taking  stock.  At  the  end  of  that  time  they 
took  stock,  and  found  that  the  result  of 
theii-  business  was  a  loss  of  10,000?.  for  the 
whole  period.  Upon  this  they  called  their 
creditors  together  and  became  bankrupt.  Up 
to  that  time  they  deposed  that  they  had  be- 
lieved they  were  carrying  on  business  at  a 
profit.  One  of  them,  however,  admitted  in 
January,  1867,  he  had  believed  the  firm  insol- 
vent. Fi'om  January  to  June,  the  excess  of 
liabilities  over  assets  had  increased  by 
4,000Z.,  and  many  debts  contracted  during 
that  period  chiefly  for  drugs  employed  in 
the  printing,  remained  upaid.  The  commis- 
sioner considered  that  the  bankrupts  had 
contracted  these  debts  without  reasonable 
expectation  of  being  able  to  pay  them,  and 
suspended  the  order  of  discharge  for  three 
months,  with  protection.  Held,  by  Lord 
Cairns,  L.  J.,  that  they  ought  to  have 
stopped  trading  sooner,  but  that  this  was 
not  a  punishable  ofience,  and  that  there  was 
not  sufficient  ground  for  holding  that  they 
had  contracted  debts  without  reasonable  ex- 
pectation of  being  able  to  pay  them.  Ex 
parte  Bailey,  in  re  Ainsworth,  3  L.  B.,  Ch. 
244;  16  W.  B.  291.    (Eng.) 


CONTRARY   TO    PROVISIONS 
OF  BANKRUPT  ACT. 

1 .  An  act  which  the  bankrupt  law  de- 
clares shall  be  prima  facie  evidence  of 
fraud,  must  be  deemed  to  be  contrary  to  its 
provisions  unless  the  presumption  be  re- 
pelled by  opposing  proof.  In  re  Kingsbury, 
3  N.  B.  B.  84. 
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CONTESTED  ADJUDICATIONS. 

1.  Costs  in.  In  cases  of  involuntary- 
bankruptcy,  where  the  debtor  resists  an 
adjudication,  and  the  court,  after  liearing, 
shall  adjudge  the  debtor  a  bankrupt,  the  pe- 
titioning creditor  shall  recover,  to  be  paid 
out  of  the  fund,  the  same  costs  that  are  al- 
lowed by  law  to  a  party  recovering  in  a  suit 
in  equity ;  and  in  case  the  petition  shall  be 
dismissed,  the  debtor  may  recover  like  costs 
from  the  petitioner.  General  Order  No. 
31.  Su^.  Ct.  U.  S. — In  bankruptcy. 


CONTESTED  CLAIMS. 

1 .  In  the  case  of  a  contested  claim  the 
district  court  has  jurisdiction  if  resort  be 
had  to  a  formal  bill  in  equity  or  other  ple- 
nary proceeding,  and  also  jurisdiction  to 
proceed  summarily.  Ex  parte  Chxisby,  (JJ. 
S.  S.  Ct.)  3  Howa/rd,  292. 


CONTESTING-  CREDITORS' 
CLAIMS. 

1 .  A  creditor  of  an  insolvent  debtor  who 
has  proved  his  claim  in  insolvency,  has  no 
right  in  his  own  name  to  contest  the  claims 
of  other  creditor's.  Freeland  v.  Mechanics' 
Bank,  16   Grays,  (_Mass.)  137. 


CONTESTING-  VALIDITY  OF 
DISCHARGE. 

1.  Always  provided.  That  any  cred- 
itor or  creditors  of  said  bankrupt,  whose 
debt  was  proved  or  provable  against  the 
estate  in  bankruptcy,  who  shall  see  fit  to 
contest  the  validity  of  said  discharge  on  the 
ground  that  it  was  fraudulently  obtained, 
may,  at  any  time  within  two  years  after  the 
date  thereof,  apply  to  the  court  which 
granted  it  to  set  aside  and  annul  the  same. 
Such  application  shall  be  in  writing,  shall 
specify  which,  in  particular,  of  the  several 
acts  mentioned  in  section  twenty-nine  it  is 
intended  to  give  evidence  of  against  the 
bankrupt,  setting  forth  the  grounds  of  avoid- 
ance, and  no  evidence  shall  be  admitted  as  to 
any  other  of  the  said  acts ;  but  said  applica- 
tion shall  be  subject  to  amendment  at  the 


discretion  of  the  court.  The  court  shall 
cause  reasonable  notice  of  said  application  to 
be  given  to  said  bankrupt,  and  order  him  to 
appear  and  answer  the  same  within  such 
time  as  to  the  court  shall  seem  fit  and  proper. 
If,  upon  the  hearing  of  said  parties,  the  court 
shall  find  that  the  fraudulent  acts,  or  any 
of  them,  set  forth  as  aforesaid  by  said  cred- 
itor or  creditors  against  the  bankrupt  are 
proved,  and  that  said  creditor  or  creditors 
had  no  knowledge  of  the  same  until  after 
the  granting  of  said  discharge,  judgment 
shall  be  given  in  said  creditor  or  creditors, 
and  the  discharge  of  said  bankrupt  shall  be 
set  aside  and  annulled.  But  if  said  court 
shall  find  that  said  fraudulent  acts,  and  all 
of  them,  set  forth  as  aforesaid,  are  not  proved, 
or  that  they  were  known  to  said  creditor  or 
creditors  before  the  granting  of  said  dis- 
charge, then  judgment  shall  be  rendered  in 
favor  of  the  bankrupt,  and  the  validity  of 
his  discharge  shall  not  be  affected  by  said 
proceedings.  Section  34  U.  S.  bankrupt 
act,  1867. 


CONTINGENT  CLAIM. 

1.  Not  discharged.  Where  the  only 
claim  against  a  bankrupt  at  the  time  of  filing 
his  petition  was  a  contingency  or  possibility 
that  a  claim  or  debt  might  exist,  it  could 
not  be  proved  as  a  claim  against  the  bank- 
rupt's effects,  and  is  not  discharged  by  his 
certificate.     Ellis  v.  Ham,  28  Me.  B.  385. 


CONTINGENT  DEBTS  AND 
LIABILITIES. 

1 .  In  January,  1866,  a  company  lent  a  sum 
in  consols,  to  be  deposited  by  the  promoters 
of  a  bill  then  before  parliament ;  and  the  two 
plaintiffs,  the  defendant  and  three  others,  en- 
tered into  an  undertaking  with  the  company, 
that,  if  the  bill  was  thrown  out  the  consols 
should  be  returned,  and  if  it  passed,  an 
equal  amount  of  stock  should  be  transferred 
to  the  company,  and  that  a  sum  in  the  na- 
ture of  interest  on  the  value  of  the  consols 
at  the  time  they  were  lent,  from  the  end  of 
six  months  to  the  date  of  the  transfer,  should 
be  paid  to  the  company.  In  April,  1866,  the 
defendant  was  adjudged  bankrupt ;  and  in 
July  he  obtained  his  order  of  discharge.  In 
August  the  bill  was  passed,  but  the  consols 
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were  not  transferred  to  the  company  tilJ 
May,  1867j  and  the  plaintiffs  were  compelled 
in  June,  1867,  to  pay  under  the  undertaking 
500Z.  as  interest.  An  action  having  heen 
brought  by  the  plaintiffs  to  recover  contribu- 
tion from  the  defendant  of  one-sixth  of  the 
500Z.,  the  defendant  pleaded  his  discharge. 
Held,  that  as  the  liability  under  the  under- 
taking depended  on  an  uncertain  event,  viz  : 
the  date  at  which  the  consols  should  be 
transferred,  the  amount  of  liability  was  not 
capable  of  being  ascertained ;  and  the  claim 
was  therefore  not  a  debt  provable  under  12 
and  13  Vict.  c.  106,  s.  178,  nor  under  24  and 
25  Vict.  c.  134,  s.  154 ;  and  the  defendant 
was  therefore  not  discharged.  Oary  v.  Daw- 
son, 4  L.  B.,  Q.  B.  568  ;  88  L.  J.,  Q.  B. 
300;  17  W.  B.  916;  21  L.  T.,  N.  S.  23. 
(Eng.) 

2.  A  defendant  having  transferred  to  the 
plaintiff's  name  shares  in  a  mine  conducted 
on  a  cost-book  principle  as  security  for  a 
debt,  covenanted  with  him  to  indemnify  him 
from  all  calls  which  might  be  made  upon 
such  shares  and  all  charges,  liabilities  and 
costs  that  might  attach  to  said  shares.  The 
defendant  became  bankrupt  and  the  plaintiff 
was  afterwards  compelled  to  pay  in  respect 
to  such  shares  certain  debts  of  the  mine 
which  accrued  before  the  bankruptcy.  Held, 
in  an  action  on  this  covenant  for  not  indem- 
nifying the  plaintiff  against  such  payment, 
that  the  defendant's  liability  was  not  to  pay 
money  upon  a  contingency  within  12  and 
13  Vict.  c.  106  s.  178,  nor  did  the  plain- 
tiff stand  in  the  position  of  surety  for  the 
defendant  within  the  meaning  of  s.  173; 
and  that,  therefore,  his  bankruptcy  was  no 
bar  to  the  action.  Betteley  v.  Stainsby,  36 
L.  J.,  C.  P.  293 ;  2  L.  B.,  C.  P.  568 ;  16  L. 
T.,  N.  S.  701 ;  15  W.  B.  1047.     (Eng.) 

3.  A  covenant  to  pay  recurring  premiums 
on  a  life  policy  is  an  absolute  covenant,  and 
does  not  constitute  a  liability  to  pay  money 
upon  a  contingency  within  12  and  13  Vict, 
c.  106  s.  178.  The  only  contingency  being 
that  of  the  continuance  of  the  life  assured, 
it  is  an  absolute  convenant  to  pay  not  upon, 
but  until  the  happening  of  a  certain  event 
so  that  the  contingency  specified  does  not 
create,  but  puts  an  end  to  the  liability.  The 
statute  contemplated  only  one  single  liability 
arising  upon  one  contingency,  and  that  can- 


not apply  to  a  liability  to  make  periodical 
payments,  nor  is  there  any  provision  in  the 
statute  which  gives  such  a  liability  the  char- 
acter of  an  annuity.  Mitcalfe  v.  Hans(^n,  1 
L.  B.,  H.  L.  Gas.  242;  35  L.  J.,  Q.  B.  225. 
(Eng.) 

4.  Contingent  debts  and  liabilities  speci- 
fied in  section  19  of  the  U.  S.  bankrupt  act 
of  1837,  cannot  be  regarded  as  liabilities  of  a 
principal  debtor  within  the  meaning  of  sec- 
tion 33  of  said  act,  until  they  have  under- 
gone some  other  change  than  merely  becom- 
ing absolute  and  fixed  in  contradistinction 
to  being  contingent.  In  re  Loder,  (S.  D. 
N.  r.)  4  N.  B.  B.  50. 

5.  The  uncertain  and  contingent  demands 
which  might  be  proved  under  the  U.  S.  bank- 
rupt act  of  1841,  did  not  include  demands 
whose  existence  depended  on  a  contingency, 
but  existing  demands  the  cause  of  action 
upon  which  depended  on  a  contingency. 
French  v.  Morse,  2  Crray,  (ilfass.)  111. 

6.  There  is  a  distinction  between  a  con- 
tingent demand  and  a  contingency  whether 
there  will  ever  be  a  demand.  The  former 
is  a  demand  which  might  have  been  proved 
under  the  late  bankrupt  law  of  the  United 
States  but  the  latter  not.  The  contingent 
or  uncertain  demands  provided  for  in  the 
bankrupt  act  are  those  contingent  demands 
which  were  in  existence  as  such,  and  in 
such  a  condition  that  their  value  might  be 
estimated  at  the  time  when  the  party  was 
decreed  a  bankrupt.  "Wordard  v.  Herbert, 
2-4  Me.  358. 

7.  The  liability  of  an  endorser  or  other 
surety  is  contingent  only ;  if,  therefore,  the 
principal  pays  the  debt  at  maturity,  so  that 
the  contingent  liability  of  the  surety  never 
becomes  fixed  in  the  absence  of  action  by 
the  surety  personally,  he  is  not  liable  to  pay 
to  the  assignee  the  money  paid  by  the  prin- 
cipal in  discharge  of  his  obligation.  The 
bankrupt  act  is  not  to  be  construed  as  sub- 
versive of  the  general  principle  of  the  law- 
merchant  or  of  the  general  law  of  contracts. 
Where  the  bankrupt  on  becoming  embar- 
rassed in  his  business  effected  a  compromise 
with  his  creditors  and  procured  an  exten- 
sion after  the  compromise,  and  he,  as  prin- 
cipal, and  two  parties  executed  theii  joint 
note  to  enable  him  to  procure  money  with 
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which  to  continue  his  business.  This  note 
the  bankrupt,  without  consultation  withhis 
sureties,  paid  at  maturity.  Being  unable  to 
carry  on  his  business,  proceedings  were  in- 
stituted against  him  and  he  was  adjudged  a 
banltrupt.  The  assignee  brought  suit  to 
compel  the  sureties  to  refund  the  amount 
paid  by  the  bankrupt  in  discharge  of  the 
note.  One  of  the  sureties  was  charged  with 
having  reasonable  cause  to  believe  that  the 
bankrupt  was  insolvent  at  the  time  he  paid 
the  note,  the  other  surety  had  not  this 
knowledge.  Under  the  instructions  of  the 
court  the  jury  found  a  verdict  against  the 
surety  with  knowledge  and  in  favor  of  the 
other  one.  Kintzing's  assignee,  v.  Laflin,  5 
N.B.B.  333. 

8.  The  defendant's  exposure  to  become 
indebted  to  the  plaintiff  was  so  contingent 
and  uncertain,  that  it  could  not  have  been 
proved  in  the  court  of  bankruptcy  as  a  claim 
against  the  bankrupt's  estate.  Dole  v. 
Warren,  32  Me.  B.  94. 


CONTEMPT. 

1.  A  bankrupt's  wife  maybe  punished 
for  contempt  under  section  7  of  the  U.  S. 
bankrupt  act  of  1867,  for  refusing  to  answer 
when  brought  before  the  register.  In  re 
Woolford,  (S.  D.  N.  T.)  3  N.E.  R.  113; 
in  reBeIlis&Milligan,X<S'.D.JV.r.)  3  N. 
B.B  165. 

2.  It  is  a  contempt  of  the  bankruptcy 
court  for  any  other  court  or  person  acting 
under  process  from  any  other  court  to  inter- 
fere with  property  once  in  the  custody  of 
the  bankruptcy  court.  Peck  v.  Jenness,  7 
How.  612,  625  ;  Williams  v.  Benedict,  8  id. 
107,  112 ;  Wiswall  v.  Sampson,  14  id.  52, 
66;  Peale  v.  Phipps,  id.  368,  374;  Taylors. 
Carry,  2  id.  583,  594  to  507 ;  Freeman  v. 
Howe,  24  id.  450 ;  Buck  v.  Colbath,  3  Wall. 
334. 

3.  A  bankrupt  is  guilty  of  contempt  of 
court  who  fails  to  pay  over  to  his  assignees 
money  returned  "cash  on  hand"  in  his 
schedule  of  assets.  In  re  Dresser,  (ilfe.)  3 
N.  B.  E.  138. 

4.  Where  a  bankrupt  had  been  alleged 
guilty  of  a  contempt  in  not  appearing  before 


the  county  judge,  the  United  States  district 
court  held  that  the  U.  S.  bankrupt  act  of 
1867  did  not  contemplate  a  stay  of  proceed- 
ings in  such  a  case,  and  therefore  granted 
an  order  modifying  the  injunction,  granted 
at  the  time  of  the  filing  of  the  petition,  re- 
stricting further  proceedings  before  the 
county  judge.  In  re  Hill,  (iV.  D.  N.  Y.) 
2  N.  B.  B.  53. 

5.  An  application  for  attachment  of  witr 
nesses  for  contempt  in  not  making  answers 
at  an  examination  under  a  commission  will 
be  refused  if  there  be  no  written  interroga- 
tories accompanying  the  commission,  so  that 
the  judge  can  determine  whether  the  ques- 
tions the  witnesses  refuse  to  answer  are 
pertinent  to  the  inquiry  or  not.  In  re  Gla- 
ser,  (S.  D.  N.  Y.)  2  JV.  B.  B.  129. 

6.  Where  a  defendant  in  a  suit  in  chan- 
cery had  rendered  himself  liable  to  a  con- 
viction for  a  criminal  contempt  for  violating 
an  injunction  issued  upon  a  judgment  credi- 
tor's bill,  and  was  afterwards  discharged 
under  the  bankrupt  act,  and  after  such  dis- 
charge was  prosecuted  by  attachment  for 
contempt ;  held,  that  such  discharge  was  not 
a  defence  against  the  attachment  proceeding. 
Held,  also  that  a  fine  to  the  amount  of  the 
complainant's  judgment  and  costs,  and  a  di- 
rection that  the  same  be  paid  to  the  com- 
plainant for  his  indemnity,  was  not  in  such 
a  case  improper.  Macy  v.  Jordan,  2  Denio, 
570. 

7.  No  judgment  can  be  rendered  against 
a  third  person  for  contempt  in  disobeying  an 
injunction  in  aid  of  the  writ  of  bankruptcy, 
without  proper  proceedings  taken  against  him 
distinct  from  those  against  the  bankrupt. 
Creditors  v.  Cozzens  &  Hall,  (Jfo.)  3  N.  B. 
B.7Z. 

8.  On  a  petition  by  an  assignee  in  bank- 
ruptcy to  have  a  mortgagee  adjudged  guilty 
of  contempt  for  violating  an  order  of  the 
United  States  district  court,  enjoining  him 
from  foreclosing  a  mortgage  or  from  prose- 
cuting an  action  thereon  or  from  taking  pos- 
session of  mortgaged  property,  when  the 
mortgagee  knew  of  the  making  of  such  or- 
der but  under  advice  of  counsel  evaded  ser- 
vice thereof  the  mortgagee  will  be  adjudged 
guilty  of  contempt  and  the  amount  of  fine 
will  be  held  open  until  the  actual  loss  and 
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cost  to  the  assignee  is  ascertained.  In  re 
Feeney,  (Me.')  4  N.  B.  B.  79  ;  citing  Hawkes 
V.  Bennett,  4  Page,  163  ;  Skip  v.  Harwood, 
3  Atkins,  545;  Osborne  v.  Tennant,  14 
Veseij,  136;  Kempton  v.  Eve,  2  Vand.  B. 
349 ;  Vansandan  v.  Rose,  2  Jac.  v.  Walk. 
266  ;  Hall  v.  Thomas,  et  al.  3  Edwards, 
Gh.  B.  237;  Waffle  v.  Vanderhuyden,  8 
Page,  45  ;  Haring  v.  Kauffman,  (iV.  J.)  2 
Beasley,  399. 

9.  By  assignee.  An  assignee  refu- 
sing or  unreasonably  neglecting  to  execute 
an  instrument  when  lawfully  required  by  the 
court,  or  disobeying  a  lawful  order  or  de- 
cree of  the  court  in  the  premises,  may  be 
punished  as  for  a  contempt  of  court.  Sec- 
tion 18  U.  S  bankrupt  act,  1867. 

30.  Committment  for.  When  an 
order  was  bad  for  the  reason  that  it  con- 
tained no  adjudication  of  a  contempt,  or  any 
fact  found,  or  anything  directed  to  be  done 
by  the  plaintiff  to  clear  himself,  the  warrant 
which  referred  to  the  order  was  illegal. 
Green  v.  Elgie,  5  Q.  B.  99;  D.  d;M.  129 ; 

8  Jur.  187 ;  14  L.  J.,  Q.  B.  192.     (Eng.) 

* 

1 1 .  A  commissioner  acting  in  the  prose- 
cution of  a  fiat  may  commit  tor  contempt  of 
court.    Watson  v.  Bodell,  14  M.  <&  W.  il ; 

9  Jur.  626 ;  14  L.  J.,  Exch.  281.     (Eng.) 

12.  Although  an  order  of  commitment 
should  contain  an  express  adjudication  that 
a  contempt  has  been  committed,  the  want 
of  an  express  adjudication  is  not  a  sufficient 
ground  for  discharging  the  order ;  and  such 
an  order  may  direct  the  party  committed  to 
pay  the  costs  of  the  party  complaining,  but 
not  his  costs  charges,  and  expresses.  Ex 
parte  Y&a  Sandan,  De  (?ea;,  303.     (Eng.) 

1 3.  An  order  of  commitment  should  con- 
tain an  express  adjudication  that  a  contempt 
had  been  committed.  The  circulation  of 
a  libel  on  a  court  relating  to  a  matter  dis- 
posed of  by  an  order  still  in  minutes,  is  a 
contempt  for  which  the  court  may  commit. 
Ex  parte  Van  Sandan,  De  Qex,  58 ;  1  Ph. 
650;  15 i.  J.,Bank.  13.  (Eng.) 

14.  Where  a  party  took  forcible  posses- 
sion of  the  bankrupt's  effects  whilst  in  the 
custody  of  the  messenger,  but  finding  that 


he  had  done  wrong  gave  up  possession,  the 
court,  on  a  petition  to  commit  him  for  con- 
tempt, only  ordered  him  to  pay  the  costs  of 
the  petition.  Ex  parte  Fletcher,  2  Mont. 
B.  £  D.  129.     (Eng.) 

15.  Where  a  party  comes  to  the  court 
praying  a  commitment  for  contempt,  he 
must  be  fully  prepared  to  support  his  case, 
and  should  he  fail  in  any  particular,  the 
court  will  not  allow  him  further  time  but 
will  dismiss  his  petition  with  costs.  Ex 
parte  Saunders,  5  Jur.  1202.    (Eng.) 


CONTEMPLATION  OF  BANK- 
RUPTCY AND  INSOLVEN- 
CY. 

1 .  If  a  creditor  in  his  petition  alleges  that 
his  debtor  commits  an  act  when  insolvent  or 
in  contemplation  of  insolvency,  he  must  spe- 
cifically set  forth  the  same  together  with 
proof  of  such  state  of  insolvency  or  of  sun- 
dry circumstances  sufBcient  to  show  a  con- 
templation of  insolvency.  In  re  Craft,  (S. 
B.N.  Y.')lN.B.B.ii9. 

2.  If  a  debtor  from  a  view  of  the  state  of 
things  which  surrounds  him,  contemplates 
that  his  firm  from  that  time  henceforth  will 
not  be  able  to  pay  their  debts,  as  such  debts 
shall  mature  in  the  ordinary  course  of  their 
business,  then  he  contemplates  insolvency, 
which  puts  the  firm  in  precisely  the  same 
predicament  as  though  it  were  actually  in- 
solvent by  the  language  of  the  act.  In  re 
Dibblee,  (S.  B.  N.  Y.)  2N.B.B.  185. 

3.  Contemplation  of  bankruptcy  means 
that  the  debtor  must  contemplate  the  com- 
mission of  what  was  declared  by  the  bank- 
rupt act  (1841)  to  be  an  act  of  bankruptcy, 
or  must  have  contemplated  an  application 
by  himself  to  be  decreed  a  bankrupt.  Buck- 
ingham V.  McLean,  13  JSmo.  150,  cited  inre 
Wright,  (N.  J.)  2  N.  B.  B.  155. 

4.  Where  an  insolvent  makes  an  assign- 
ment, and  four  days  thereafter  files  his  vol" 
untary  petition  in  bankruptcy,  the  bare  de- 
nial of  the  bankrupt  himself,  is  not  sufficient 
to  rebut  the  presumption  arising  from  the 
surrounding  circumstances  that  he  acted  in 
contemplation  of  becoming  a  bankrupt.  In 
»-eBroadhead,(S.  B.N.  T.)  2  N.N.M.93. 
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5.  If  an  insolvent  commits  an  act  of  bank- 
ruptcy, he  does  so  "  in  contemplation  of 
bankruptcy."  In  re  Goldschmidt,  (5".  D. 
N.  Y.)  3  N.  B.  B.  41. 

6.  Contemplation  of  bankruptcy  does  not 
mean  contemplation  of  insolvency.  Buck- 
ingham V.  McLean,  13  How.  150,  167. 

7.  Bankruptcy  is  a  particular  legal  status, 
to  be  ascertained  by  a  judicial  decree.  A 
person  might  contemplate  insolvency  and 
not  contemplate  bankruptcy.  In  re  Black 
&  Secor,  1  JV.  B.  B.  81 ;  s.  c.  1  i.  T.  B.  39. 

8.  A  debtor  may  commit  an  act  of  bank- 
ruptcy by  giving  a  preference  under  section 
39,  though  not  contemplating  bankruptcy  at 
the  time.    In  re  Locke,  2  N.  B.  B.  123. 

9.  Where  a  petitioner  averred  that  acts 
were  committed  by  the  bankrupt  in  con- 
templation of  bankruptcy  and  insolvency, 
and  evidence  of  insolvency  only  was  given. 
In  re  Haughton,  1  JV.  B.  B.  121. 

10.  A  trader  admitting  insolvency  by  his 
acts,  is  conclusively  presumed  to  contem- 
plate insolvency.  In  re  Waite,  1  N.  B. 
B.9A. 


CONTINUINa    INDEBTED- 
NESS. 

1.  Where  property  is  purchased  by  a 
person  in  debt  at  the  time  of  the  purchase, 
and  the  property  is  taken  in  the  name  of 
his  wife,  and  he  subsequently  becomes 
bankrupt,  held,  that  such  purchase  tends  to 
hinder  and  delay  creditors  and  is  void,  and 
the  property  is  subject  to  the  husband's 
debtors.  Keating  v.  Keefer,  (Mich.')  5  N. 
B.  B.  133.     In  re  Case,  JV.  Y.  Beports. 


CONTINUANCE    OF    PRO- 
CEEDINGS. 

1.  No  further  proceedings,  unless  the 
debtor  appear  and  consent  thereto,  shall  be 
had  until  proof  shall  have  been  given  to 
the  satisfaction  of  the  court,  of  such  service 
or  publication.  Section  40  U.  S.  bankrujpt 
act,  1867. 


CONTRIBUTION. 

1 .  A  discharge  of  one  of  two  joint  debt- 
ors under  the  insolvent  act,  before  payment 
by  his  creditor,  will  not  affect  the  claim  of 
the  creditor  for  contribution  against  the  dis-  • 
charged  debtor,  towards  the  payment  of  the 
debt  by  the  other,  made  subsequent  to  the 
insolvent  assignment.  Ransom  v.  Keyes,  9 
Cowen,  128. 


CONTROVERSIES. 

1.  Settlement  of.  He  may,  under 
the  direction  of  the  court,  submit  any  con- 
troversy arising  in  the  settlement  of  demands 
against  the  estate,  or  of  debts  due  to  it,  to 
the  determination  of  arbitrators,  to  be  cho- 
sen by  him  and  the  other  party  to  the  con- 
troversy, and  may  under  such  direction  com- 
pound and  settle  any  such  controversy  by 
agreement  with  the  other  party,  as  he  thinks 
proper,  and  most  for  the  interest  of  the  cred- 
itors.   Sec.  17  U.  S.  bankrupt  act,  1867. 


CONVEYANCE. 

1.  A  conveyance,  though  made  under 
pressure  from  a  creditor,  is  nevertheless  a 
preference  under  the  U.  S.  bankrupt  law  of 
1867.  In  re  Batchelder,  (Mass.)  3  JV.  B. 
U.  37. 

2.  The  conveyance  of  the  whole  of  the 
debtor's  property  to  one  creditor  to  secure  a 
pre-existing  debt,  is  fraudulent  and  void, 
and  the  party  must  be  presumed  to  have 
known  the  natural  consequences  of  his  own 
act,  and  the  intent  to  prefer  may  be  inferred 
from  the  fact  of  preference.  In  re  Bison, 
(Ark.)  4  JV.  B.  B.  114. 

3.  A  conveyance,  even  though  fraudulent, 
is  not  made  in  contemplation  of  bankruptcy 
or  insolvency  when  there  is  but  one  credi- 
tor who  has  security  for  his  debt  on  the 
property  conveyed.  Such  creditor,  seeking 
to  set  aside  the  fraudulent  conveyance,  must 
follow  his  remedy  into  a  state  court.  In  re 
Johann,  (Wis.)  4  JV.  B.  B.  143. 

4.  The  necessary  effect  of  a  conveyance  to 
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creditors  in  satisfaction  either  in  whole  or  in 
part  of  a  pre-existing  debt  by  one  who 
knows  that  he  is  insolvent,  is  a  preference  in 
fraud  of  the  U.  S.  bankrupt  act  of  1867,  and 
he  must  be  held  to  have  intended  this  as  a 
necessary  result  of  his  actions.  In  re  Mar- 
tin, (^Ark.}  4  N.  B.  B.  158. 

5.  Where  the  members  of  a  firm  which  is 
insolvent  make  a  convejance  of  all  their 
joint  personal  property  to  creditors,  who 
have  reasonable  cause  to  believe  the  firm  to 
be  insolvent,  and  within  four  months  there- 
after one  of  the  firm  is  adjudged  a  bankrupt 
on  his  own  petition,  the  conveyance  to  such 
creditors  by  all  the  partners  does  not  con- 
stitute a  preference  which  the  assignee  of  the 
bankrupt  pai-tner  can  avoid.  Forsaith  v. 
Merritt  et  al.  (^Mass.)  3  N.B.  E.  11. 

6.  A  conveyance  by  a  husband  to  his 
wife  of  property  which  forms  part  of  his  ap- 
parent capital,  after  he  became  insolvent, 
cannot  be  sustained.  In  re  Adams,  {Mass.') 
3  iV.  B.  B.  139. 

7.  Conveyances  not  made  within  '  six 
months  before  the  filing  of  a  petition  in 
bankruptcy  are  not  fraudulent  convey- 
ances within  the  meaning  of  section  29  of 
the  U.  S.  bankrupt  act  of  1867.  In  re 
Freeman,  (^S.  D.  N.  F.)  4  N.  B.  B.  17, 
citing  in  re  Goldschmidt,  3  N.  B.  B.  41. 

8.  The  conveyance  of  the  whole  of  the 
property  of  a  party  to  one  creditor  to  secure 
a  pre-existing  debt  is  fraudulent  and  void, 
and  the  party  must  be  presumed  to  have 
known  the  natural  consequence  of  his  own 
act,  and  the  intent  to  prefer  may  be  inferred 
from  the  fact  of  preference.  A  conveyance 
not  made  in  the  usual  and  ordinary  course 
of  business  of  a  debtor  is  prima  fade  fraud- 
ulent and  void.  Eison,  assignee  of  Heddens 
&  McDiarmid  v.  Knapp,  (_Ark.)  4  N.  B.  B. 
114. 

9.  Anterior  to  bankruptcy.  W. 
recovers  a  judgment  against  H.  in  the 
supreme  court  on  a  removal  from  Philadel- 
phia county,  and  H.  afterwards  sells  lands 
to  J.  in  Lancaster  county  and  then  becomes 
a  bankrupt,  then  lands  may  be  taken  on 
execution  at  the  suit  of  W.  on  a  testatimefi. 
fa.  The  bankrupt  laws  not  operating  on 
lands  conveyed  anterior  to  the  bankruptcy. 


"White's  executors  v.  Hamilton,  1  Yateg'  Fa. 
Bep.  183. 

10.  Bankrupt  compelled  to  make. 

A  petition  that  a  bankrupt  be  compelled  to 
convey  was  refused  until  he  could  have  an 
opportunity  of  trying  the  validity  of  the 
commission.  A  bankrupt  who  is  disputing 
the  commission  at  law  cannot,  although  non- 
suited be  compelled  to  convey.  Ex  parte 
Thomas,  1  Mont.  &  Mac.  64;  2  Glyn  &  J. 
278.    (Eng.) 

1 1 .  The  order  for  a  bankrupt  to  join  in 
the  conveyance  of  his  estate  is  quite  a  mat- 
ter of  course  unless  he  disputes  the  validity 
of  the  fiat.  Ex  parte  Bradstock,  1  Mont., 
D.  &  B.  118;  S.P.,  ex  parte  Brown,  3 
Mont.  &  Ayr.  2^2;  Beac^l^.    (Eng.) 

12.  By  assignee.  An  assignee  in 
bankruptcy  has  no  power  to  sell  and  convey 
the  property  of  the  bankrupt  without  an  or- 
der of  the  court.  The  obtaining  of  such  an 
order  is  a  substantial  requisition  of  the  stat- 
ute and  must  be  complied  with.  A  purchaser 
claiming  under  a  deed  executed  by  such 
assignee  must  aver  and  prove  an  order  of 
sale.  The  order  cannot  be  proved  by  recitals 
on  the  deed.  Such  recitals  are  only  evi- 
denceof  the  bankruptcy  and  the  appointment 
of  the  assignee,  and  the  consequent  convey- 
ance to  him.  Cleveland  v.  Boerum,  27  Barh 
252. 

13.  A  sale  and  conveyance  by  an  assig 
nee  in  bankruptcy  of  lands  held  adverse 
ly  at  the  time,  made  more  than  two  years 
after  the  decree  in  bankruptcy,  is  void,  and 
confers  upon  the  purchasers  no  title  to  the 
lands,  or  right  to  maintain  an  action  to  re- 
cover them.  After  the  power  of  the  assig- 
nee, to  recover  the  lands  has  expired,  a  deed 
from  him  will  not  revive  it  in  favor  of  his 
grantee.  A  title  to  real  estate,  acquired  un- 
der a  judicial  rule,  cannot  be  successfully 
assailed  on  the  ground  that  one  who  was  or- 
iginally a  defendant  on  the  suit,  claiming  an 
interest  or  a  lien  upon  the  land,  became  a 
bankrupt  or  an  insolvent  during  the  progress 
of  the  suit  and  his  assignee  was  not  made  a 
party.     Cleveland  v.  Boerum,  27  Barh.  252. 

14.  By  commissioner  of  copy- 
hold lands.  Where  a  copyhold  was  sold 
under  a  commission,  a  good  title  was  made 
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by  a  bargain  and  sale  by  the  commissioners 
to  the  purchaser.  Ex  parte  Howland,  4 
Madd:  483.     (Eng.) 

15.  Formerly  the  commissioners  might 
except  copyhold  estates  of  a  bankrupt  out 
of  the  bargain  and  sale  and  convey  them 
directly  to  the  purchaser.  Ex  parte  Har- 
vey, Buck,  493.     (Eng.) 

16.  A.  became  entitled  to  a  copyhold 
estate  on  the  death  of  his  mother  to  which 
she  had  been  admitted  by  copy  of  court  roll. 
Before  he  could  be  admitted  he  became  bank- 
rupt and  died  without  admittance.  The 
commissioners  and  assignees  under  the  com- 
mission executed  a  bargain  and  sale  to  B.  of 
the  copyhold  estate  to  which  he  was  duly 
admitted.  Seld,  that  he  took  a,  fee  simple 
conditional  at  common  law,  and  that  the 
commissioners  had  power  to  execute  a  con- 
veyance of  his  estate  by  bargain  and  sale 
pursuant  to  13  Bliz.  c.  11  s.  7;  1  Jac.  1  c. 
15  s.  17  and  21;  Jac.  c.  19,  s.  12  although 
the  bankrupt  died  before  the  bargain  and 
sale,  and  although  he  never  had  been  admit- 
ted tenant  of  the  manor.  Doe  d.  Spencer  v. 
Clark,  1 D.  ^  iJ.  44 ;  5  B.  <:&  ^ .  458.   (Eng.) 

17.  By  insolvent.  Until  assignment 
by  an  insolvent  debtor  petitioning  for  his 
discharge  the  property  inventoried  by  him 
remains  to  him,  and  his  interest  in  it  passes 
by  a  conveyance  voluntarily  made,  or  by 
operation  of  law,  notwithstanding  his  peti- 
tion.   Bailey  v.  Barton,  8  Wendell,  339. 

1 8.  Fraudulent.  Fraudulent  convey- 
ances, although  more  than  six  months  prior 
to  the  filing  of  the  petition  in  bankx-uptcy, 
and  even  prior  to  the  passage  of  the  bank- 
rupt act,  if  made  with  fraudulent  intent  and 
without  valuable  consideration,  are  void  as 
against  the  bankrupt's  assignee,  although  the 
conveyance  was  valid  between  the  parties  to 
it,  provided,  however,  that  the  action  is  not 
barred  by  the  statute  of  limitations.  Brad- 
shaw  «.  Klein,  {Ind.)  1  N.  B.  B.  146. 

19.  Deed  of  large  tracts  of  lands  made 
by  a  grantor  when  deeply  in  debt,  and  when 
suits  were  pending  against  him,  and  who 
shortly  afterwards  petitioned  for  the  benefit 
of  the  bankrupt  act,  the  possession  and  oc- 


cupation of  the  land  containing  the  same 
after  the  sale  as  before,  and  the  considera- 
tion money  one  half  of  the  actual  value ;  held 
to  be  fraudulent  and  void  as  against  credi- 
tors. Hudguis  V.  Kemp,  (JJ.  S.  S.  C.)  20 
How.  45. 

20.  Other.  An  assignment  by  a  ship- 
builder in  1857  of  an  unfinished  ship  in  his 
yard,  followed  by  his  bankruptcy  in  1858,  is 
not  a  fraudulent  assignment  as  against  his 
assignees.  Holderness  v.  Rankin,  6  Jur., 
N.  S.  903,  928 ;  29  L.  J".,  Chan.  753.  (Eng.) 

2 1 .  A  deed  for  the  transfer  of  a  trader's 
property  is  not  void  as  against  future  credi- 
tors, although  the  execution  of  it  is  an  act 
of  bankruptcy.  Oswald  v.  Thompson,  2 
Exch.  215  ;  17  L.  J.,  Exch.  234.     (Eng.) 

22.  To  bankrupt's  wife.  Where 
the  debtor  at  the  time  of  the  conveyance  of 
certain  real  estate  to  his  wife  was  indebted, 
although  not  to  the  full  amount  of  his  as- 
sets, and  subsequently  paid  that  indebted- 
ness as  it  matured  (in  the  course  of  business) 
by  contracting  other  indebtedness,  and  after- 
wards failed,  the  conveyance  to  his  wife  will 
be  set  aside  for  the  reason  that  the  convey- 
ance was  a  substraction  of  his  property 
which  should  have  been  kept  for  the  pay- 
ment of  his  indebtedness.  Antrim's  assig- 
nee V.  Kelly,  et  al.  (Mo.')  4  N.  B.  B.  189. 

23.  To  debtor's  child.  (Jwerj/,  wheth- 
er a  deed  made  without  a  valuable  consider- 
ation to  a  child  is  an  act  of  bankruptcy. 
Joy's  lessee  v.  Oossart  et  al.  2  Dallas, 
Penn.  Bep.  126. 

24.  When  and  when  not  fraudu- 
lent. In  order  to  show  that  a  conveyance 
of  property  by  an  insolvent  to  his  creditors 
was  not  a  voluntary  and  fraudulent  convey- 
ance, it  was  suflScienc  to  prove  that  it  was 
given  by  the  insolvent  in  consequence  of  a 
bona  fide  demand  made  on  him  by  a  cred- 
itor for  payment,  and  it  was  not  necessary 
to  give  evidence  of  any  more  direct  pressure 
upon  him  for  that  purpose.  Morgans.  Baker, 
4  ilf.  c&  ir.  349  :  1  H.d:H.i61;2  Jur., 
1068  ;  S.  P.  Arnell  v.  Bean,  1  M.  &  Scott, 
151 ;  8  Bing.  87.     (Eng.) 
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COPARTNER— COPARTNERSHIP. 


COPARTNER. 

1 .  Bankrupt.  After  bankruptcy  of  a 
partner,  he  cannot  be  joined  as  plaintiff  with 
his  copartner,  but  when  such  an  action  is 
brought  into  common  pleas  by  appeal  from 
a  magistrate,  the  assignee  may  be  substitu- 
ted. Merrill  v.  Tamany,  3  Penn.  Reports, 
433. 

2.  Bankruptcy  of  not  a  dissolu- 
tion of  copartnership.  The  bankruptcy 
of  a  copartner  does  not  necessarily  dissolve 
the  copartnership  of  which  he  may  be  a 
member  if  there  are  debts  due  by  that  co- 
partnership, even  though  it  does  not  appear 
that  there  are  assets.  In  re  Steere  & 
Pooke,  (iJ.  J.)  5  N.  B.  B.  161. 

3.  Death  of  after  commence- 
ment of  involuntary  proceedings. 
The  death  of  one  member  of  a  copartner- 
ship after  the  commencement  of  bankruptcy 
proceedings  does  not  abate  the  same  nor  can 
the  proceedings  be  dismissed  as  to-  deceased 
copartner.  In  re  Steere  &  Pooke,  (iJ.  J.) 
5  N.  B.  B.  161. 

4.  May  be  included  in  amend- 
ment to  petition.  A  bankrupt  may 
amend  his  petition  after  adj  udication,  so  as 
to  bring  in  his  copartner  in  order  to  procure 
a  discharge  from  debts.  In  re  Little,  1  N. 
£.  iJ-74j  s.  c.2£f.  186. 

5.  Proof  against.  A.  and  B.  dis- 
solved partnership  by  mutual  consent,  A. 
taking  the  assets  of  the  firm  and  agreeing 
to  pay  all  the  liabilities,  and  delivered  to  B. 
his  (A.'s)  note  in  payment  of  B.'s  supposed 
interest.  The  firm  at  the  time  was  actu- 
ally insolvent,  but  B.  continued  in  business 
for  some  months  after  the  dissolution,  dispo- 
sing of  the  stock,  paying  off  some  of  the  old 
indebtedness,  buying  new  stock  and  con- 
tracting new  debts  in  his  own  name.  On 
the  sixteenth  day  of  August,  1869,  A.  exe- 
cuted an  assignment  for  the  benefit  of  all  his 
creditors.  The  assignee  sold  the  stock  for 
a  large  sum  of  money.  Shortly  thereafter  A. 
was  adjudged  a  bankrupt.  The  trustee  paid 
the  money  received  from  the  sale  to  the  as- 
signee in  bankruptcy.  B.  had  in  the  mean- 
time been  adjudged  a  bankrupt  in  another 
state.     The   court    decided  upon  the  facts 


submitted,  that  all  of  the  creditors  who  had 
proved  their  claims  were  entitled  to  share 
pro  rata  in  the  distribution  of  the  bank- 
rupt's estate  whether  their  debts  were  orig- 
inally against  the  firm  of  A.  and  B.  or 
against  A.  individually.  In  re  Downing  & 
Emerson,  (i7.  S.  G.  C.)  5  N.  B.  B. 


COPARTNERSHIP. 

1.  Cannot  act  as  administrators. 
Letters  of  administration  are  a  trust.  They 
are  granted  by  the  probate  court  or  ordi- 
nary because  of  confidence  reposed  in  the 
grantee.  They  require  him  to  take  exclu- 
sive charge  of  the  personal  property  of  his 
intestate,  and  to  bring  to  its  administration 
his  own  personal  attention  and  judgment. 
He  has  no  right  to  allow  others  to  control  it 
or  to  share  in  its  administration.  If  he  does, 
he  exposes  it  to  unnecessary  hazards  and 
subjects  it  to  the  disposition  of  persons 
in  whom  the  oflicer  of  the  law  has  reposed 
no  confidence.  To  permit  a  mercantile  or  a 
bankrupt  firm,  of  which  the  administrator  is 
a  partner,  to  take  the  assets  of  the  dece- 
dent's estate  into  its  possession  and  to  share 
in  the  disposition  of  them  is  to  invite  misap- 
propriation and  loss.  A  firm  cannot  go  into 
the  business  of  managing  estates  in  this 
manner.  It  is  a  gross  breach  of  trust,  a  vio- 
lation of  legal  duty.  It  must  be,  there- 
fore, that  any  contract  which  has  for  its  ob- 
ject such  a  faithless  abandonment  of  the  du- 
ties of  an  administrator  cannot  be  enforced 
in  a  court  of  law.  Forsyth  v.  "Woods,  (i7. 
S.  S.  CO  5  N.  B.  B.  78. 

2.  Demand  of.  In  an  action  to  charge 
A.  upon  an  indorsement  of  "  B  &  Co."  on  a 
promissory  note,  he  denied  that  he  was  a 
member  of  such  a  firm,  but  B.  testified  for 
the  plaintiff  at  the  trial,  that  such  was  the 
style  of  a  partnership  between  himself  and 
A.  at  the  time  of  the  indorsement. 
Held,  that,  in  contradiction  it  was  comper 
tent  for  A.  to  prove  that,  in  proceedings  in 
insolvency  against  B.  individually,  B.  inclu- 
ded in  his  list  of  assets,  no  property  in  any 
firm  under  that  style,  and  inserted  in  his 
list  of  creditors  the  holders  of  similar  notes, 
and  that  claim  similar  to  that  in  contro- 
versy were  proved  against  B.'s  estates. 
Brigham  v.  Clark  et  al.  Mass.  Beports. 
430. 


COPARTNERSHIP  AND  INDIVIDUAL  DEBTS. 
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3.  Debts,  purchase  of.  Where  nearly- 
all  the  debts  against  a  bankrupt  copartner- 
ship, composed  of  three  copartners,  have 
been  purchased  in  the  interest  of  two  of  the 
copartners,  by  two  of  their  friends,  to  whom 
the  money  for  such  purchase  was  furnished 
by  those  partners,  the  third  partner,  not  con- 
tributing to  such  purchase,  objects  to  the 
proof  of  the  purchased  claims  as  illegal,  al- 
though it  is  not  denied  but  that  they  had 
been  originally  bona  fide  claims  against  the 
3opartnerAip.  Held,  that  a  decree  will  be 
entered,  providing,  first,  for  the  payment  in 
full  by  the  assignee  of  the  unpaid  and  un- 
purchased proved  debts,  with  interest ;  sec- 
ond, for  the  payment  into  court  of  the 
amount  of  the  unpaid  debts  ■which  have  not 
been  proved,  with  interest;  third,  for  the 
payment  of  the  commission  of  the  assignee, 
and  the  charge  fees,  disbursements  and  ex- 
penses of  their  attorneys  and  counsel  and 
the  fees  of  the  register  and  clerk ;  for  the 
payment  to  the  two  purchasers  (friends  of 
the  bankrupts)  of  the  amount  paid  out  by 
them  in  the  purchase  of  the  copartnership 
debts,  together  with  interest  on  such  sums ; 
fourth,  for  the  transfer  of  the  remainder  of 
the  estate  by  the  assignee  to  the  bankrupts 
jointly  by  proper  instruments.  In  re  Lathrop 
et  al  (-S.  D.  N.  F.)  5  N.  B.  B.  43. 

4.  Involtintary  petition  by.  A  peti- 
tion of  a  firm  for  the  adjudication  of  debt- 
ors as  bankrupts  must  be  signed  and  sworn 
to  by  a  member  of  the  petitioning  copart- 
nership. It  is  not  sufficient  that  it  be  signed 
in  the  firm  name  by  an  express  or  special 
agent  or  attorney,  and  sworn  to  by  him.  In 
re  Steere  &  Pooke,  (ij.  /.)  5  N.  B.  B.  161. 

5.  Proceedings  in  bankruptcy  by. 
A  proceeding  by  a  copartnership  under  seo^ 
tion  11  of  the  VS.  S.  bankrupt  act  of  1867, 
requires  no  act  of  bankruptcy  to  be  set 
forth,  but  only  an  averment  that  the  debtors 
are  unable  to  pay  all  their  debts  in  full  and 
are  willing  to  surrender  all  their  estate  for 
the  benefit  of  their  creditors  and  desire  to 
obtain  the  benefit  of  the  act,  for  the  filing 
of  such  petition  is  declared  in  itself  an  act 
of  bankruptcy.  In  re  Penn  et  al.  (iS.  D. 
N.  r.)  5  N.  B.  B.  30. 

6.  Proceedings  in.  In  case  one  or 
more  members  of  a  copartnership  refuse  to 


join  in  a  petition  to  have  the  firm  declared 
bankrupt,  the  parties  refusing  shall  be  en- 
titled to  resist  the  prayer  of  the  petition  in 
the  same  manner  as  if  the  petition  had  been 
filed  by  a  creditor  of  the  partnership,  and 
notice  of  the  filing  of  the  petition  shall  be 
given  to  him  in  the  same  manner  as  provided 
by  law  and  by  these  rules  in  the  case  of  a 
debtor  petitioned  against;  and  he  shall  have 
the  right  to  appear  at  the  time  fixed  by  the 
court  for  the  hearing  of  the  petition,  and  to 
make  proof,  if  he  can,  that  the  copartner- 
ship is  not  insolvent,  or  has  not  committed 
an  act  of  bankruptcy,  and  to  take  all  other 
defences  which  any  debtor  proceeded  against 
is  entitled  to  take  by  the  provisions  of  the 
act ;  and  in  case  an  adjudication  of  bank- 
ruptcy is  made  upon  the  petition,  such  co- 
partner shall  be  required  to  furnish  to  the 
marshal  as  messenger,  a  schedule  of  his 
debts  and  an  inventory  of  his  property  in 
the  same  manner  as  is  required  by  the  act  in 
cases  of  debtors  against  whom  adjudication 
of  bankruptcy  shall  be  made.  General 
Order  No.  18  Sup.  Gt.  U.  8.— In  bank- 
ruptcy. 


COPARTNERSHIP  AND  INDI- 
VIDUAL DEBTS. 

1.  Dividends  from,  costs.  Where 
two  firms  and  an  individual  partner  thereof 
are  the  makers  and  indorsers  of  a  note  and 
all  liable  as  such  previous  to  bankruptcy,  or 
their  liability  such  that  upon  non-payment 
and  protest  their  liability  can  become  fixed, 
and  one  of  the  fii-ms  and  the  individual 
partner  who  is  of  both  firms  are  adjudicated 
bankrupt,  then  a  creditor  holding  such  note 
may  prove  against  the  estates  of  the  firm 
and  also  against  the  individual  partner  who 
is  also  an  indorser,  and  will  be  entitled  to 
dividends  until  the  whole  amount  of  his 
claim  is  covered.  And  where  one  of  the- 
firms  which  was  not  bankrupt  had  effected 
a  compromise  whereby  they  were  only  to 
pay  40  per  cent,  of  their  debts,  which  com- 
promise was  with  the  approval  of  the  court, 
but  was  to  be  without  prejudice  to  the  rights 
of  the  creditors  as  against  the  other  firm  or 
any  of  the  individual  copartners.  But  in 
the  settlement  the  creditors  meant  to  sur- 
render and  in  law  did  yield  their  claims  to 
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that  extent  against  either  or  both  of  the 
funds  in  the  hands  of  the  assignees,  and  the 
firm  makers  of  the  note  became  subrogated 
to  the  rights  of  the  creditors  who  had  com- 
promised against  the  partnership  fund. 
These  creditors  have  relinquished  their  full 
claim  against  the  compromising  firm  and 
have  assumed  the  hazard  of  their  fidelity  to 
the  arrangement  made  with  them.  Then 
those  creditors  are  creditors  of  the  other 
firm  for  no  more  than  the  sixty  per  centum 
of  the  original  debt,  and  to  the  same  extent 
they  ought  to  be  permitted  to  prove  their 
demand  against  the  first  indorser  on  the 
note,  as  he  is  one  of  the  firm  of  bankrupts, 
but,  nevertheless,  a  separate  person  so  far  as 
his  indorsement  is  concerned.  In  re  How- 
ard, Cole  &  Co.  (Mrf.)  4  N.  B.  B.  185. 


COPYHOLD   LANDS. 

1.  Conveyance  by  commission- 
ers of.  Where  a  copyhold  was  sold  under 
a  commission,  a  good  title  was  made  by  a 
bargain  and  sale  by  the  commissioners  to 
the  purchaser.  Ex  parte  Holland,  4  Madd. 
483.     (Eng.) 

2.  Formerly  the  commissioners  might  ex- 
cept copyhold  estates  of  a  bankrupt  out  of 
the  bargain  and  sale,  and  convey  them 
directly  to  the  purchasers.  Ex  parte  Har- 
vey, Buclc,  493.     (Eng.) 

3.  A.  became  entitled  to  a  copyhold  es- 
tate on  the  death  of  his  mother,  to  which 
she  had  been  admitted  by  copy  of  court- 
roll.  Before  he  could  be  admitted,  he  be- 
came bankrupt,  and  shortly  afterwards 
died  without  admittance.  The  commis- 
sioners and  assignees  under  the  commis- 
sion executed  a  bargain  and  sale  to 
B.  of  the  copyhold  estate,  to  which  he 
was  duly  admitted.  Held,  that  he  took  a 
fee  simple  conditional  at  common  law ;  and 
that  the  commissioners  had  power  to  exe- 
cute a  valid  conveyance  of  his  estate  by 
bargain  and  sale,  pursuant  to  13  Eliz.  c.  11, 
s.  7;  1  Jac.  1,  c.  15,  s.  17,  and  21  Jac.  l,c. 
19,  s.  12,  although  the  bankrupt  died  before 
the  bargain  and  sale,  and  although  he  never 
had  been  admitted  tenant  of  the  manor. 
Doe  d.  Spencer  v.  Clark,  1  D.  t^  ij.  44 ;  5 
B.SA.45S.     (Eng.) 


4.  Sale  by  order  of  court.  The 
course,  under  24  and  25  Vict.  c.  134.  s.  114, 
read  together  with  sec.  212  of  12  &  13  Vict, 
c.  106,  is  for  the  assignees  to  apply  to  the 
court  upon  afBdavits  of  a,. bona  fide  offer  of 
sale  and  adequacy  of  price,  for  an  order  to 
direct  the  sale  of  the  property,  and  to  sanc- 
tion the  conditions.  It  should  also  appear 
that  the  purchase  money  has  been  paid  into 
the  bank.  In  re  Haines,  6  L.  T.,  N.  S. 
109.     (Eng.) 


CORPORATION. 

1.  Bank  officers  may  authorize  an  attor- 
ney to  prove  on  behalf  of  their  bank.  Ex 
parte  Eckroyd,  1  M.  D.  D.  555  ;  ex  parte 
Manager  of  Western  Bank  of  Scotland,  30 
L.  T.  173.     (Eng.) 

2.  A  corporation  cannot  be  declared 
bankrupt  because  it  has  suspended  and  not 
resumed  payment  of  its  commercial  paper 
for  the  space  of  fourteen  days  when  the 
commercial  paper  consisted  of  a  due  bill  and 
promissory  note  payable  on  demand  and 
given  for  money  loaned  to  the  corporation, 
for  the  reason  that  such  notes  of  hand  ara 
not  properly  commercial  paper  within  the 
meaning  of  the  act.  In  re  The  McDermott 
Patent  Bolt  Manufacturing  Company, 
(S.  2).  N.  r.)  3  N.  B.  B.  33. 

3.  A  limited  company  could  maintain  a 
petition  for  adjudication  under  s.  87  of  tht 
English  bankruptcy  act  of  1861,  and  the 
secretary  could  make  the  necessary  oath 
In  such  a  case  the  practice  is  for  the  peti 
tion  to  be  sealed  with  the  corporate  seal,  anfl 
signed  by  two  directors  and  the  secretary. 
In  re  Calthorp,  3  L.  B.,  Ch.2.52;  37  £ 
J.,  Bank.  17;  16  W.  JR.  446;  18  L.  T., 
N.  S.  166.     (Eng.) 

4.  The  qualified  liability  of  a  manufac- 
turing corporation  for  the  debts  of  the  cor- 
poration, under  St.  1808,  c.  65,  s.  6,  is  not  a 
debt  that  could  be  proved  against  the  estate 
of  an  insolvent  debtor  under  St.  1838,  c.  163. 
Kelton  V.  Philips,  3  Met.  (Jlfass.)  61. 

5.  A  corporation  created  for  the  purpose 
of  carrying  on  any  lawful  business  defined 
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by  its  charter  and  clothed  with  power  to  do 
so,  is  such  a  corporation  as  is  contemplated 
by  the  bankrupt  act  of  1867.  Rankin  & 
PuUin  V.  The  Florida,  Atlantic  &  G.  0.  R. 
B..  Co.  (^Fla.')  I  N.B.  R.196. 

6.  Assignees  of,  within  different 
districts.  Where  a  corporation  holding 
property  and  carrying  on  business  in  three 
several  states  is  adjudicated  bankrupt  and 
assignees  are  appointed  who  are  respectively 
citizens  of  two  states  in  which  proceedings 
in  bankruptcy  are  pending,  but  an  assignee 
is  not  appointed  who  resides  in'  the  third 
state  in  which  proceedings  in  bankruptcy  are 
also  pending.  Held,  that  as  three  assignees 
were  to  be  chosen  and  proceedings  were 
pending  in  three  different  districts,  it  ought  to 
have  been  so  arranged  that  each  of  the  dis- 
tricts could  have  an  assignee  within  it  a  resi- 
dent thereof,  and  that  in  the  district  in  which 
no  assignee  has  been  appointed  the  court 
there  declines  to  approve  the  election  of  as- 
signees. In  re  Boston,  Hartford  &  Erie 
Railroad,  QS.  D.  N.  F.)  5  JV.  B.  E.  233. 

7.  Bill  in  equity  by.  It  is  no  objec- 
tion to  the  maintenance  of  a  bill  in  equity 
by  an  insolvent  corporation  against  their  as- 
signees in  insolvency  and  purchasers  of  their 
real  estate  from  such  assignees,  to  vacate  the 
proceedings  in  insolvency,  that  one  of  their 
creditors  joins  as  a  plaintiif,  who  also  claims 
the  land  under  a  later  deed  from  the  corpo- 
ration. In  a  bill  in  equity  to  set  aside  pro- 
ceedings in  insolvency  there  need  not  be  an- 
nexed a  copy  of  the  record  of  the  proceed- 
ings. Cheshire  Iron  "Works  i;.  Gay,  3  Grays 
iMass.)  531. 

8.  Claims  against.  Claims  against  an 
insolvent  corporation  cannot  be  set  off 
against  the  claims  of  a  receiver,  in  an  action 
brought  by  him  in  the  interest  of  the  credit- 
ors of  such  corporation.  Osgood  v.  Ogden, 
4Keyes,  7. 

9.  Contra. — Railroad  corporations,  from 
their  character  as  branches  of  the  great  sys- 
tem of  internal  improvements,  do  not  come 
within  the  regime  of  the  U.  S.  bankrupt  act 
of  1867.  Opelousa  &  Great  Western  R.  R. 
Co.,  ex  pa/rte  Tucker,  (ia.)  3  N.  B.  B.  31. 

10.  Debts  due  by  a  stockholder 


to.  A  stockholder  of  an  insolvent  corpora- 
tion, who  has  been  compelled  to  pay  debts 
of  the  corporation  subsequently  to  the  com- 
mencement of  the  proceedings  in  insolvency, 
cannot  avail  himself  of  the  amount  so  paid 
by  him  in  defence  of  an  action  by  the  as- 
signee of  the  corporation  against  him  to  re- 
cover a  debt  due  to  the  corporation  from 
him.  In  an  action  by  the  assignee  of  an  in- 
solvent corporation  to  recover  a  debt,  the 
defendant  is  not  entitled  to  set  off  a  claim 
due  from  the  corporation  to  a  firm  of  which 
he  is  a  member.  How  v.  Snow  et  al.  3  Al- 
len,  (Mass.)  111. 

11.  Execution  against.  The  effect 
of  granting  a  stay  upon  a  judgment  against 
a  corporation,  before  the  return  of  an  execu- 
tion, or  setting  aside  an  execution  issued 
thereon,  the  stockholders  of  which  are  per- 
sonally liable,  will  be  to  discharge  a  person 
or  officer,  or  member  thereof,  where  such 
liability  must  be  predicated  of  such  judg- 
ment, and  thus  to  indirectly  accomplish 
what  the  bankrupt  law  has  declared  shall 
not  be  attained.  Hence  a  motion  on  the 
part  of  the  defendants  to  stay  proceedings 
after  judgment  must  be  denied.  Allen «.  The 
Soldiers'  Business  Messenger  and  Dispatch 
Company,  4  N.  B.  B.  176. 

12.  Liable  for  the  indorsement 
of  its  officers.  Where  an  owner  of  real 
estate  made  his  promissory  note  and  deliv- 
ered it  (with  or  without  security,  which  it 
does  not  appear)  to  an  officer  of  a  manufac- 
turing company,  who  indorsed  the  note  with 
his  own  name,  and  also  as  vice  president, 
and  the  note  goes  to  protest,  and  payment  is 
suspended  for  a  period  of  fourteen  days, 
an  adjudication  of  the  manufacturing  com- 
pany as  a  bankrupt  will  be  made  in  favor 
of  creditors  who  received  the  note  from  the 
officer  of  the  company  in  the  usual  course 
of  business.  In  re  Manhattan  Engraving 
Company,  (S.  B.  N.  Y.)  Unreported. 

13.  How  to  verify  claims.  Corpo- 
rations may  verify  their  claims  by  the  oath 
or  solemn  verification  of  their  president, 
cashier  or  treasurer.  Section  22  TJ.  S.  banh- 
rwpt  act,  1867. 

14.  Lien  on  stock.  A  corporation  has 
no  lien  on  the  shares  of  stock  of  one  of  its 
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members  who  becomes  insolvent  before  com- 
pleting his  contracts  and  agreements  made 
with  said  corporation,  for  conveying  land  to  it 
and  erecting  buildings  thereon,  though  it 
spent  money  in  finishing  the  buildings,  etc. 
Massachusetts  Iron  Company  v.  Hooper,  7 
Cush.  (^Mass.)  183. 

15.  May  be  declared  bankrupt. 
And  be  it  further  enacted.  That  the  provi- 
sions of  this  act  shall  apply  to  all  moneyed, 
business  or  commercial  corporations,  and 
joint  stock  companies ;  and  that  upon  the 
petition  of  any  ofBcer  of  any  such  corpora- 
tion or  company,  duly  authorized  by  a  vote 
of  a  majority  of  the  corporators  present  at 
any  legal  meeting  called  for  the  purpose,  or 
upon  the  petition  of  any  creditor  or  creditors 
of  such  corporation  or  company,  made  and 
presented  in  the  manner  hereinafter  provided 
in  respect  to  debtors,  the  like  procfedings 
shall  be  had  and  taken  as  are  hereinafter 
provided  in  the  case  of  debtors ;  and  all 
the  provisions  of  this  act  which  apply  to  the 
debtor,  or  set  forth  his  duties  in  regard  to 
furnishing  schedules  and  inventories,  execu- 
ting papers,  submitting  to  examinations,  dis- 
solving, making  over,  secreting,  concealing, 
conveying,  assigning,  or  paying  away  his 
money  or  property,  shall  in  like  manner  and 
with  like  force,  effect,  and  penalties,  apply 
to  each  and  every  officer  of  such  corporation 
or  company  in  relation  to  the  same  matters 
concerning  the  corporation  or  company,  and 
the  money  and  property  thereof;  all  pay- 
ments, conveyances,  and  assignments  de- 
clared fraudulent  and  void  by  this  act,  when 
made  by  a  debtor,  shall  in  like  manner,  and 
to  the  like  extent,  and  with  like  remedies, 
be  fraudulent  and  void  when  made  by  a  cor- 
poration or  company.  No  allowance  or  dis- 
charge shall  be  granted  to  any  coi'poration 
or  joint  stock  company,  or  to  any  person  or 
ofBcer  or  member  thereof.  Provided,  That 
whenever  any  corporation,  by  proceedings 
under  this  act  shall  be  declared  bankrupt, 
all  its  property  and  assets  shall  be  distribu- 
ted to  the  creditors  of  such  corporations  in 
the  manner  provided  in  this  act  in  respect 
to  natural  persons.  Section  37  U.  S.  bank- 
rupt act,  1867. 

1 6.  The  board  of  trustees  has  no  power 
to  authorize  the  secretary  to  file  a  petition 
in  bankruptcy  on  behalf  of  the  corporation 


they  represent  to  have  it  adjudicated  a  bank- 
rupt. This  can  only  be  done  by  the  holders 
of  a  majority  of  the  shares  of  the  capital 
stock,  giving  authority  so  to  do  at  a  legal 
meeting  called  for  that  express  purpose. 
Where  the  commencement  of  proceedings  is 
unauthorized  and  void,  no  subsequent  ratifi- 
cation by  the  corporation  can  make  the  pro- 
ceedings valid  and  an  order  must  be  made 
vacating  the  adjudication.  In  re  The  Lady 
Bryan  Mining  Co.,  4  JV.  B.  B.  46. 

17.  Unless  the  notes  or  obligations  of 
which  payment  has  been  suspended  fourteen 
days  are  commercial  paper,  as  intended  by 
section  39  U.  S.  bankrupt  act,  1867,  the  cor- 
poration making  the  same  cannot  be  declared 
bankrupt,  because  it  has  suspended  and  not 
resumed  payment  of  its  commercial  paper. 
In  re  McDermott  Patent  Bolt  Manufactur- 
ing Co.,  3  N.  B.  B.  83. 

18.  Where  an  order  was  made  by  the 
district  court  vacating  the  adjudication  of  a 
corporation  a  bankrupt,  because  the  pro- 
ceedings in  which  the  petition  was  filed  were 
informal  and  unauthorized,  on  an  applica- 
tion made  to  the  circuit  court  to  reverse 
such  order,  that  court  decided  that  the  order 
vacating  the  adjudication  was  correct,  hold- 
ing that  a  corporator  is  one  of  the  constitu- 
ents or  stockholders ;  that  although  the 
management  of  a  corporation  may  be  com- 
mitted to  a  board  of  trustees  by  the  laws  of 
a  state,  that  of  itself  does  not  authorize  them 
to  file  a  bankruptcy  petition  under  an  act  of 
congress  whereby  others  have  been  clothed 
with  the  requisite  power.  The  action  of  a 
board  is  not  the  action  of  the  corporation 
The  corporation  must  act  at  a  meeting  called 
for  the  purpose.  Subsequent  ratification  by 
the  stockholders  does  not  cause  the  defect 
of  a  want  of  jurisdiction  by  the  register  at 
the  commencement  of  the  proceedings.  In 
re  Lady  Bryan  Mining  Co.,  (^Nevada,')  4  N. 
B.  B.  131. 

19.  Railroad  corporations  may  be  de 
clared    bankrupt    under    the  proper    con- 
struction of  the  U.  S.  bankrupt  act  of  1867. 
Adams  v.  Boston,  Hartford  &  Erie  K.E.Co., 
(Moss.)  4  JV.  B.  B.  99. 

20.  Mortgage  by.  A  business  corpo- 
ration may  make  a  valid  mortgag?  of  goods, 
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but  if  part  of  the  goods  are  in  one  state  and 
part  in  another  the  mortgage  is  only  opera- 
tive against  creditors  in  that  state  in  which 
it  is  recorded.  In  re  The  Soldiers'  Busi- 
ness Messenger  and  Dispatch  Co.  (/S.  D. 
N.    r.)  2  N.  B.  JR.  162. 

21.  Officer,  involuiitary  petition 

by.  Where  the  president  of  a  corporation  to 
whom  the  corporation  was  indebted  for  ser- 
vices as  such  president  filed  his  petition  as  a 
creditor,  alleging  insolvency  and  the  com- 
mission of  one  or  more  acts  of  bankruptcy 
by  the  corporation,  an  order  to  show  cause 
why  the  corporation  should  not  be  adjudi- 
cated bankrupt  was  made,  and  on  demand 
trial  ordered.  In  re  Arnold  Manufacturing 
Co.  (Unreported.)  S.  D.  N.  Y. 

22.  Petition  against,  when  bad. 
When  petition  for  adjudication  in  bankruptcy 
against  a  corporation  does  not  allege  that  it 
was  either  a  banker,  broker,  merchant,  manu- 
facturer, miner  or  trader,  and  when  no  proof 
to  that  effect  is  offered,  no  adjudication 
upon  such  petition  should  be  made.  In  re 
Alabama  &  Chattanooga  R.  R.  Co.  5  N.B.  B. 
97. 

23.  Proof  of,  -what  required  under 
9th  clause  of  39th  section  of  bank- 
rupt act  as  amended.  It  is  necessary 
to  aver  and  prove  that  the  debtor  was  either 
a  banker,  broker,  merchant,  manufacturer, 
miner  or  trader,  and  where  the  charter  of  a 
corporation  does  not  authorize  it  to  carry  on 
cither  of  these  pursuits  it  does  not  come 
within  the  provisions  of  the  9  th  clause  of 
section  39  as  amended.  In  re  Alabama  & 
Chattanooga  R.  R.  Co.  5  N.  B.  B.  97. 

24.  Piano  manufacturing.  The 
same  definition  of  insolvency  which  applies 
to  ordinary  traders  is  applicable  also  to  a 
corporation  engaged  in  the  manufacture  and 
sale  of  pianos.  Hazelton  v.  Allen,  3  Aliens, 
iMass.)  114. 

25.  Subject  to  provisions  of  bank- 
rupt act.  A  corporation  created  for  the 
purpose  of  carrying  on  any  lawful  business 
defined  by  its  charter  and  clothed  with  the 
power  to  do  so  is  within  the  purview  of  the 
TJ.  S.  bankrupt  act  of  1867.  Rankin  v. 
Florida  Atlantic  and  G.  C.  R.  R.  Co.  1 N.  B. 
B.  191. 


26.  Special  stock  to  secure  loan 
to.  A  manufacturing  corporation  verbally 
agreed  with  a  person  who  had  lent  to  them 
about  ^32,000,  that  he  should  increase  his 
loan  to  840,000,  that  the  corporation  should 
issue  to  him  that  amount  of  special  stock, 
under  St.  1855,  c.  290,  redeemable  in  five 
years,  and  give  him  a  separate  agreement  to 
redeem  ^30,000  in  three  years,  and  that  their 
president  should  be  individually  liable.  The 
creditor  received  from  the  corporation  a  cer- 
tificate of  special  stock  to  the  amount  of 
$40,000,  redeemable  in  five  years,  and  enti- 
tled to  half  yearly  dividends.  A  written 
agreement  of  the  corporation  to  redeem 
$30,000.  of  it  in  three  years,  and  a  separate 
agreement  of  the  president  to  "  guaranty 
the  payment  to  him  of  the  $30,000  of  .spe- 
cial stock  mentioned  in  the  agreement  of  the 
corporation,"  and  afterwards  received  from 
the  corporation  in  cash  one  dividend  on  the 
special  stock  and  notes  of  the  corporation, 
indorsed  by  the  president  individually,  for 
subsequent  dividends.  Before  the  expira- 
tion of  the  three  years  the  corporation  and 
the  president  became  insolvent,  and  simul- 
taneously instituted  proceedings  in  insolven- 
cy. Held,  that  the  creditor  could  not  prove 
against  the  estate  of  either  any  claim  except 
on  the  notes  given  for  dividends.  Allen  v. 
Herrick,  15  Grays,  {Mass.")  274. 

27.  Sale  of  stock  without  notice. 
A  sale  in  good  faith  of  shares  in  the  stock 
of  a  manufacturing  corporation,  accompa- 
nied by  an  assignment  and  delivery  of  the 
certificate,  without  notice  to  the  corporation, 
is  invalid  as  against  a  subsequent  attachment 
and  sale  on  execution  against  the  seller. 
Blanchard  v.  Dedham  Gas  Light  Co.,  12 
Grays,  (^Mass.)  213. 

28.  Transfer  of  note,  etc.,  when 
void.  To  make  the  transfer  of  a  note  by  an 
insolvent  corporation  void  in  the  hands  of  a 
bona  fide  holder  for  value,  it  must  appear 
that  the  transfer  has  been  made,  not  only 
when  the  corporation  was  insolvent  or  con- 
templating insolvency,  but  also  with  intent 
of  giving  a  preference  to  a  particular  cred- 
itor, etc .  Marine  Bank  of  New  York  v.  Cle- 
ments, 4  Tiff.  33. 

29.  The  18th  section  of  the  act  incorpo- 
rating the  New  York  and  Erie  Railroad  com- 
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pany,  (Sess.  L.  1832,  p.  408,)  though  it  ex- 
pressly refers  to  and  adopts  the  provisions 
of  title  3,  chapter  18,  part  1,  of  the  Revised 
Statutes,  is  not  to  be  construed  as  exempt- 
ing the  company  from  the  provisions  con- 
tained in  title  4  of  the  same  chapter.  Ac- 
cordingly, if  such  company  assign  any  of  its 
property  in  contemplation  of  insolvency,  the 
assignment  will  be  void.  Bowen  et  al.  v. 
Lease,  sheriff,  etc.  5  Hill,  221. 

30.  Voting  for  choice  of  assig- 
nees. The  public  officer  of  a  company  may 
vote  by  attorney,  on  behalf  of  the  company, 
at  the  choice  of  assignees.  Ex  parte  Ack- 
royd,  1  Mont,  D.  &  D.  555.     (Eng.) 

31.  A  coporation  can  only  vote  by  an  at- 
torney specially  appointed  or  by  an  officer 
acting  under  a  general  power.  Griffith  & 
Holme^  English  Law  and  Practice  in  Bank- 
ruptcy, 824. 

32.  "Which  are  within  scope  of 

bankrupt  act.  It  seems  to  be  the  clear 
intent  of  the  37th  section  of  the  bankrupt 
act  to  bring  within  its  scope  all  corporations 
except  those  organized  for  religious,  charita- 
ble, literary,  educational,  municipal  or  po- 
litical purposes.  In  re  Alabama  &  Chatta- 
nooga R.  R.  Co.  5  JSr.  B.  B.  97. 

33.  A  corporation  carrying  on  and  pur- 
suing any  lawful  business  defined  and 
clothed  by  its  charter  with  power  to  do  so, 
is  clearly  a  business  corporation,  and  amen- 
able to  the  provisions  of  the  bankrupt  act, 
therefore  the  objection  to  the  adjudication 
of  a  railroad  company,  because  it  is  not  a 
moneyed  business,  a  commercial  corpora- 
tion, or  a  joint  stock  company,  is  not  well 
taken,  for  it  seems  to  be  the  clear  intent  of 
the  thirty-seventh  section  to  bring  within 
the  scope  of  the  bankrupt  act  all  corpora- 
tions, except  those  organized  for  religious, 
charitable,  literary,  educational,  municipal 
or  political  purposes.  In  re  Alabama  & 
Chattanooga  R.  R.  Co.  5  N.  B.  B.  97. 


COSTS. 

1 .  A  bill  in  equity  having  been  filed  in 
the  circuit  court  to  revise  and  review  an 
adjudication  of  involuntary  bankruptcy  in 


the  district  court,  the  costs  of  bill  wera 
allowed  out  of  the  estate,  the  adjudication 
being  sustained  upon  other  grounds  than 
those  in  the  court  below.  Farrin  v.  Craw- 
ford et  al.  iOhio,')  2  N.  B.  B.  181. 

2.  A  creditor  having  notice  of  the  insol- 
vency of  his  debtor  undertook  to  recover  his 
debt  by  attaching  money  in  the  hands  of 
third  parties  through  means  of  a  confession 
of  judgment  given  by  the  debtor,  who  was 
adjudged  a  bankrupt.  Some  ^400  was 
spent  in  costs,  attorneys'  fees,  etc.  The 
court  decided  that  the  creditor  must  refund 
the  whole  amount  attached  for  the  reason 
that  the  assignee  was  entitled  to  the  full 
amount  of  the  balance  due  to  the  bankrupt, 
and  that  the  creditor  attempted  to  secure 
the  money  illegally  and  in  violation  of  the 
provisions  of  the  35th  section  of  the  U.  S. 
bankrupt  act  of  1867.  Street  v.  Dawson, 
{Md.)  4  N.  B.  B.  60. 

3.  Petitioning  creditors  may  be  allowed 
counsel  fees  out  of  the  estate  of  the  bank- 
rupt. In  re  Waite  &  Crocker,  (Mass.)  2 
N.  B.  B.  146 ;  citing  in  re  Williams,  2N.B 
B.  28;  ex  parte  Piatt,  2  Wall.  453. 

4.  Where  a  register  has  custody  of 
property  under  a  special  order  of  the  court, 
and  superintends  sales  of  said  property,  he 
will  be  allowed  to  charge  five  dollars  per 
day  while  thus  engaged,  in  addition  to  com- 
missions for  custody  of  moneys  thus  re- 
ceived from  the  sales.  In  re  Loder,  (_S.  D. 
N.  r.)  2  N.  B.  B.  162. 

5.  The  register  may  be  allowed  two  dol- 
lars for  issuing  a  supplemental  warrant.  In 
re  Robinson,  2  N.  B.  B.  49. 

6.  The  register  cannot  charge  more  than 
three  dollars  where  he  attends  the  second, 
third,  and  final  meeting  all  in  the  same  day. 
In  re  Dean,  (Ky.')  1  N.  B.  B.  28  ;  in  re 
Robinson,  (5.  D.  N.  F.)  1  N.  B.  B.  49. 

7.  Costs  in  bankruptcy  are  left  by  the  act 
to  the  discretion  of  the  court,  and  the  dispo- 
sitions of  questions  arising  in  relation  to 
costs  should  be  disposed  of  on  equitable 
principles.     In  re  Dumont,  4  N.  B.  B.  4. 

8.  A  mere  affidavit  is  not  the  proof  which 
will  be  satisfactory  to  Ihe  court  as  to  the 
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debtor's  inability  to  pay  mor«  costs  than  lias 
been  deposited  with  the  clerk.  But  the 
judge  may,  even  where  he  would  have  re- 
fused a  prayer  if  unsupported  by  a  personal 
examination,  grant  an  oi'der  of  this  nature 
upon  being  satisfied  that  the  bankrupt's 
statement  of  his  inability  is  supported  by 
facts  brought  to  the  notice  of  the  court.  In 
re  Anderson,  2  N.  B.  B.  166;  in  re  Red  field, 

1  Bt.  535. 

9.  A  creditor's  petition  for  an  adjudica- 
tion of  bankruptcy  against  the  estate  of  the 
debtor,  is  the  same  as  a  creditor's  bill  against 
a  deceased  insolvent.  And  where  a  debtor 
is  declared  a  bankrupt  all  the  creditors  must 
contribute  pro  rata  to  the  expenses  of  the 
suit.  In  re  D.  Williams,  (S'.  C.)  2  N.  B.  B. 
28,  cited  in  re  Waite  &  Crocker,  (Jlfoss.)  2 
N.  B.  B.  146;  in  re  Schwab,  iS.  D.  N.  Y.) 

2  N.  B.  B.  155. 

10.  The  plaintiff  taking  the  benefit  of  the 
insolvent  act  pending  the  suit,  is  no  cause 
for  staying  the  proceedings  till  security  for 
costs  filed,  if  his  assignees  are  within  the  ju- 
risdiction of  the  court.  It  is  well  settled 
that  where  judgment  is  against  the  plaintiff' 
in  a  suit  carried  on  for  the  benefit  of  an  as- 
signee, the  latter  is  liable  for  the  costs. 
Schoolcraft  v.  Lathrop,  5  Cowen,  17. 

1 1 .  Petitioning  creditors  who  have  been 
put  to  any  extra  expense  in  having  their 
debtor  declared  a  bankrupt,  must  file  a  claim 
for  the  expenses  incurred  by  them  in  the  dis- 
trict court,  which  shall  allow  them  such  sum 
as  shall  appear  reasonable  under  the  circum- 
stances. In  re  Mittledorfer,  (Fa.)  3  N.  B. 
R.l;  citing  in  re  Schwab,  2  N.  B.  B.  155. 

12.  Where  creditors  in  a  petition  filed  in 
opposition  to  the  bankrupt's  discharge  fail  to 
support  it  with  sufficient  evidence,  it  will  be 
dismissed  with  costs.  In  re  Stetson,  (S.  D. 
N.  r.)  3  N.  B.  B.  179. 

13.  B.  gave  notice  to  dispute  an  adjudi- 
cation which  had  been  made  against  him, 
the  notice  being  signed  by  D.  &  L.  as  his  so- 
licitors. When  the  validity  of  the  adjudica- 
tion came  on  for  argument  before  the  com- 
missioner, R.,  who  was  the  managing  clerk 
of  D.  &  L.,  and  who  was  himself  a  solicitor 
of  the  court,  appeared  for  the  bankrupt. 
The   commissioner,   however,    declined    to 


hear  him,  and  although  the  bankrupt,  who 
was  in  court,  said  that  he  wished  R.  to  be 
heard  on  his  behalf,  the  commissioner  con- 
firmed the  adjudication  with  costs  against 
the  bankrupt.  Held,  that  the  commissioner 
was  right  in  refusing  to  hear  R.  so  long  as  he 
appeared  in  the  character  of  clerk  to  D.  & 
L. ;  but  that  the  bankrupt  ought  to  have 
been  more  fully  informed  of  the  position  in 
which  he  stood,  and  to  have  had  an  opportu- 
nity of  constituting  R.  his  solicitor  if  he  de- 
sired to  do  so.  Ex  parte  Broadhouse,  2  L. 
B.  Ch.  655  ;  36  L.  J..  Bank.  29;  15  W.  B. 
126;  17  L.  T.,  N.  8. 126.    (Eng.) 

14.  A  promise  not  to  apply  for  costs  un- 
der 12  &  13  Vict.  c.  106,  s.  85,  was  a  suf- 
ficient consideration  to  support  a  contract  to 
pay  the  amount  of  such  costs.  Bracewell 
V.  Williams,  2  L.  B.,  C.  P.  196 ;  12  Jur., 
N.  S.  1004;  15  W.  B.  130;  15  L.  T.,  N. 
S.  215.    (Eng.) 

15.  Where  a  creditor  has  taken  out  a 
summons  against  his  debtor,  under  12  So  13 
Vict.  c.  106,  s.  78,  and  filed  an  affidavit 
stating  the  debt  to  be  of  an  amount  which 
was  greater  than  the  amount  he  subsequent- 
ly recovered  by  action,  and  the  debtor  made 
it  appear  to  the  court  that  the  creditor  had 
no  reasonable  or  probable  cause  for  stating 
the  amount  at  that  mentioned  in  the  affida- 
vit, the  debtor  was  entitled  to  the  costs  of 
the  action,  and  the  court  had  no  discretion 
in  the  matter.  Falconar  v.  Mackenzie,  36 
L.  J.,  Eaxh.  222;  2L.  B.,  Exch.  248;  16 
L.T.,N.S.6S0.    (Eng.) 

1 6.  The  costs  of  a  successful  appeal  from 
an  order  of  a  commissioner  refusing  to  direct 
a  prosecution  could  not  be  ordered  to  be  paid 
out  of  the  chief  registrar's  fund ;  for  having 
been  incurred  before  a  prosecution  had  been 
directed,  they  were  not  "  expenses  incurred 
by  such  prosecutor  "  within  s.  223.  Ex 
parte  Stallard,  3  L.  B.,  Cft.408;  37  L.  J., 
Bank.  7;  16  W.  B.  469.     (Eng.) 

17.  Where  a  bankrupt  had  been  prose- 
cuted by  direction  of  the  court  of  bank- 
ruptcy, under  three  indictments,  in  two  of 
which  he  was  charged,  jointly  with  other 
persons,  with  conspiracy.  Held,  that  the 
costs  of  these  indictments  ought  to  be  al- 
lowed out  of  the  chief  registrar's  fund.  In 
re  Levi,  36  L.  J.,  Bank.  49 ;  3  L.  B.,  Ch. 
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493 ;  15  W.  B.  855;  16  L.  T.,  N.  S.  270. 
(Eng.) 

18.  When  the  plaintiff  takes  issue  upon 
a  plea  of  an  insolvent's  discharge  and  the 
issue  is  found  for  the  defendant,  the  plaintiff 
is  subject  to  the  costs  of  the  trial.  Lupton 
V.  Conklin,  1  Wend.  30. 

1 9.  Where  a  bankrupt  was  held  in  custo- 
dy of  the  sheriff  of  the  county  on  account 
of  judgment  against  him  for  costs,  the 
court  decided  that  having  been  declared  a 
bankrupt  there  was  no  authority  for  hold- 
ing him  for  the  debt.  In  re  Borst,  2  N.  B. 
B.  62. 

20.  It  is  the  duty  of  the  creditor's  assig- 
nees, and  not  of  the  individual  creditors,  to 
appear  and  oppose  the  passing  the  last  ex- 
amination; the  costs  of  the  appearance  of 
the  assignees  will  not  therefore  be  allowed. 
Ex  parte  Brook,  8  L.  T.,  N.  S.  375.  (Eng.) 

2 1 .  After  a  dividend  had  been  declared, 
a  party  entitled  in  respect  of  a  proof  re- 
quested the  assignees  by  letter  to  send  him 
the  amount  of  his  dividend  in  a  post  office 
order,  promising  to  send  a  receipt  by  return 
post.  The  assignees  sent  no  reply.  It  was 
held,  that  this  was  such  a  refusal  to  pay  the 
dividend  as  entitled  the  creditor  to  an  order 
upon  petition,  at  the  costs  of  the  assignees 
personally.  Ex  parte  Jackson,  3  Mont.,  D. 
&B.\.   (Eng.) 

22.  The  costs  of  filing  a  judge's  order 
for  judgment  against  a  trader  defendant  un- 
der the  English  bankrupt  act  shall  not  be 
allowed  unless  specially  ordered  by  the 
judge.  Beg.  Gen.,  Q.  B.,  C.  P.,  Exeh., 
H.  I.  16  Viet.  r.  28 ;  1  El.  &  Bl.  vii. 
(Bug.) 

23.  Where  there  had  been  no  audit  of 
the  assignees'  accounts,  and  large  sums  had 
been  received  by  them,  it  was  held,  that  the 
offtcial  assignee  acted  properly  in  calling  for 
an  audit,  although  twenty-five  years  had 
elapsed  since  any  steps  had  been  taken,  and 
no  creditor  made  any  complaint ;  but  the 
court  being  of  the  opinion  that  the  ofBcial 
assignee  might,  with  little  difficulty,  and  at 
a  small  expense,  have  satisfied  himself  that 
the  circumstances  did  not  render  it  incum- 


bent upon  him  to  continue  to  prosecute  & 
claim  against  the  creditor's  assignee,  he  was 
not  entitled  to  his  full  costs  as  against  the 
latter,  there  being  no  estate.  Ex  parte 
Shaw,  1  Be  Gex,  242.    (Eng.) 

24.  A  provisional  assignee  is  entitled  to 
charge  against  the  estate  of  an  insolvent,  all 
costs  and  charges  properly  incurred  by  him 
for  the  purpose  of  realising  or  administering 
the  estate,  but  it  is  not  justified  in  incurring 
costs  for  the  purpose  of  realising  the  estate 
at  any  time,  at  which  he  had  in  his  hands 
property  of  the  insolvent  sufficient  to  satisfy 
his  creditors  and  pay  the  costs  then  due.  Ex 
parte  Perkins,  11  Jur.,  N.  S.  895 ;  ZiL.J., 
Bank.  37 ;  13  W.  E.  1001 ;  12  L.  T.,  N.  S. 
784.    (Eng.) 

25.  Assignees.  An  assignee  charged 
with  fraud  and  mismanagement  was  allowed 
the  costs  of  defending  himself  and  the  ex- 
penses of  the  proceedings  out  of  the  estate, 
where  he  showed  he  had  acted  in  good  faith 
and  iimocent  of  the  charges  brought  against 
him.  In  re  Mallory,  (Nevada,)  4  N.  S.  JB. 
38. 

26.  Where  an  assignee  claimed  $15  for 
drafting  notice  and  acceptance  of  appoiut- 
ment  and  setting  aside  certificate  of  exemp- 
ted property  and  petition  for  order  of  sale, 
the  court  held  ^5  sufficient  for  these  services. 
J«re  TuUey,  3  Jtf".  B.  iJ.  19. 

27.  Where  the  assignee  has  charged  for 
writing  out  a  deed.  Same  not  allowed.  The 
assignee  should  only  charge  commission  on 
amount  of  debt  canceled.  In  re  Davenport, 
(Texas,)  3  N.  B.  B.  18. 

28.  Where  a  bankrupt  is  examined  at 
the  request  of  the  assignee,  the  costs  should 
come  out  of  the  assets  of  the  estate.  In  re 
Eidom,  (Texas,)  3  N.  B.  B.  39. 

29.  Where  no  assets  came  into  the  hands 
of  the  assignee  and  his  actual  disbursements 
have  been  paid  by  the  bankrupt,  the  assignee 
was  allowed  by  the  court  the  further  sum 
of  ^10.    In  re  Dean,  (Ey.)  1  N.  B.  B.  26. 

30.  Assignees'  costs  discussed.  In  re 
Davenport,  (Texas,)  3  iV.  B.  S.  18 ;  in  re 
Peges,  (Texas,)  3  N.  B.  B.  19;  in  «Tul- 
ley,  (Texas,)  id. 
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31.  Attorney,  coTinsel,  etc.  Whether 
a  fee  should  be  allowed  to  counsel  out  of  the 
bankrupt's  estate,  and  for  what  amount,  is 
determined  by  the  court  and  is  a  question 
addressed  to  its  equity.  In  re  Williams, 
(&  C.)  2N.B.B.  28. 

32.  Counsel  fees  will  not  be  allowed  to 
an  attorney,  who  appears  to  have  rendered 
services  at  the  request  of  one  only  of  two 
assignees  when  both  have  secured  the  ser- 
vices of  other  counsel.  In  re  N.  Y.  Mail 
Steamship  Co.,  2  N.  B.   B.  137. 

33.  A  bankrupt's  wife  is  entitled  to  wit- 
ness fees  for  attendance  and  travel  according 
to  the  third  section  of  the  fee  bill  act  of 
February,  1853.  Such  fees  must  be  ten- 
dered at  the  time  of  the  service  of  the  sum- 
mons or  subpoena.  In  cases  of  adjournment 
the  witness  must  be  paid  for  another  day's 
attendance  before  he  or  she  is  bound  to  at- 
tend.   In  re  Griffin,  1  N.  B.  It-  88. 

34.  A  charge  for  the  services  of  the  son 
of  one  of  the  assignees  as  their  attorney 
and  counsel  was  disallowed  where  it  ap- 
peared that  two  competent  and  eminent 
counsel  had  already  been  employed  by  the 
assignees.  As  a  rule  no  charges  for  pro- 
fessional services  of  counsel  can  be  allowed 
against  the  assets  in  the  hands  of  the  assig- 
nee for  services  rendered  prior  to  their  ap- 
pointment. In  re  N.  Y.  Mail  Steamship 
Co.  (_S.  B.  N.  r.)  2  J^.  B.  B.  137. 

35.  The  docket  fee  of  $20  is  taxable  in 
cases  of  involuntary  bankruptcy  where 
there  is  a  trial  by  jury.  And  in  those  vol- 
untary cases  where  the  court  is  authorized 
under  section  31  of  the  U.  S.  bankrupt  act 
of  1867,  to  direct  a  trial  upon  specifications 
of  objections  to  bankrupt's  discharge.  Gor- 
don, Millan  &  Co.  v.  Scott  &  Allen,  (^Pa.) 
2  N.  B.  B.  28. 

(See  Pbefbhence. 

36.  The  creditor  opposing  the  discharge 
of  a  bankupt  in  the  U.  S.  district  court 
creates  a  case  for  trial  on  the  docket  of  that 
court,  and  is  accompanied  with  the  usual 
incidents  of  such.  The  opposing  creditor 
becomes  plaintiff,  and  the  bankrupt  defend- 
ant, hence  an  attorney's  fee  becomes  a  proper 
charge  in  the  bill  of  costs.  Attorney  al- 
lowed $10.  In  re  Bidom,  {Texas,')  3  N.  B. 
JB.  39 


37.  Sankrupt.  A  bankrupt  cannot 
claim  witness  fees  where  he  is  ordered  to 
appear  and  submit  to  an  examination  on  the 
application  of  a  creditor.  In  re  McNair,  2 
N.  B.  B.  77 ;  in  re  O'Kell,  1  N.  B.  B.  52; 
s.  c.  PiUs.,  L.  J.  232;  s.  c.  1  L.  T.  B.  32 

38.  If  a  bankrupt  make  further  state- 
ments after  his  examination  by  the  creditor 
is  closed,  he  does  so  as  a  witness  on  his  own 
behalf  and  must  pay  the  expenses.  In  re 
Mealy,  IN.B.B.bl. 

39.  The  balance  of  money  deposited  for 
fees  is  not  to  be  returned  to  the  bankrupt, 
but  to  the  assignee  for  the  benefit  of 
creditors.    In  re  James,  2  N.  B.  B.  78. 

40.  Where  the  bankrupt  being  unable  to 
pay  more  costs  than  were  originally  deposi- 
ted, is  released  from  further  payment  of 
costs  by  the  court,  the  $50  deposited  will 
be  distributed  pi-o  rata,  to  the  register,  mar- 
shal and  clerk,  if  it  be  not  sufficient  to  pay 
all  the  costs.    Anon,  N.  B.  B.  Sup.  vi. 

41.  Barred  by  discharge.    Where 

a  judgment  for  costs  was  recovered  by  a 
sheriff,  in  an  action  in  the  case  against  him 
for  not  returning  an  execution,  and  the 
plaintiff  afterwards  petitioned  for  and  ob- 
tained discharge  under  the  bankrupt  act. 
Held,  that  the  judgment  was  a  debt  prova- 
ble under  the  act,  and  was  therefore  reached 
by  the  discharge.  Graham  et  al.  v.  Pier- 
son,  sheriff,  &c.  6  Hills,  247. 

43.  Bill  of,  recovery  of.  Where  a 
solicitor  persuaded  a  party  to  sue  out  a  fiat 
as  petitioning  creditor  (who  was  afterwards 
chosen  assignee,  upon  an  invalid  act  of 
bankruptcy,  which  was  concerted  between 
the  solicitor  and  the  bankrupt,  and  there  did 
not  appear  any  other  act  of  bankruptcy  tff 
support  the  flat,  the  court  refused  to  make 
an  order  on  the  assignee  to  pay  the  solici' 
tor's  bill  of  costs  up  to  the  choice  of  the  as- 
signees. Ex  parte  Woodward,  2  Mont., 
D.  <&D.2i9;  5  Jur.  733.     (Bng.) 

43.  A  bill  for  business  done  in  relation  to 
a  bankruptcy  after  the  choice  of  assignees  be- 
came due  to  a  solicitor,  the  last  item  in  which 
occurred  more  than  six  years  before  1844. 
In  1844,  a  sum  of  money  belonging  to  the 
bankrupt's  estate  came  into  the  hands  of  the 
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official  assignee.  The  solicitor  presented  a 
petition  that  his  bill  might  be  paid  by  the 
official  assignee  out  of  this  sum.  There  was 
no  imputation  on  the  conduct  of  the  solici- 
tor, and  the  delay  was  explained  to  the  sat- 
isfaction of  the  court.  Held,  that  the  statute 
of  limitations  did  not  apply  to  such  a  case, 
and  that  he  was  entitled  to  the  payment  of 
his  bill.  Ex  parte  Breelton,  1  De  Gex,  IIC; 
Jur.  96 ;  14  L.  J.,  Sank.  15.     (Eng.) 

44.  Creditors  and  debtors.  A 
writ  of  summons  having  been  issued  out  of 
the  exchequer  against  a  defendant,  a  sum- 
mons in  bankruptcy  was  afterwards  taken 
out  against  him  returnable  on  the  17th,  on 
which  day  an  order  was  made  by  a  commis- 
sioner under  12  &  13  Vict.  c.  106,  s.  85, 
that  the  cost  of  the  summons  should  abide 
the  event  of  the  action.  On  the  15th  of  Oc- 
tober, a  summons  was  taken  out  before  a 
judge,  returnable  on  the  17th,  for  staying 
proceedings  on  payment  of  the  debt  and 
costs,  and  an  order  for  the  purpose  was 
made  on  the  18th.  One  bill  having  been 
taxed  in  bankruptcy  and  the  other  in  the 
exchequer,  the  master  added  them  together, 
and  judgment  was  signed  for  the  amount. 
Held,  that  thejudgment  was  regular.  Webb 
V.  Hewlett,  2  L.  M.  <&  P.  4;  6  Exch.  107 ; 
20  i.  J.,  Exch.  144.    (Eng.) 

45.  A  defendant's  costs  are  to  be  de- 
ducted from  the  debt  or  damages  recovered 
by  the  plaintiff,  and  not  from  the  debt  or 
damages  and  the  plaintiff's  costs  added  to- 
gether. Deere  v.  Kirkhouse,  1  L.  M.  &  P. 
783 ;    20  L.  J.,  Q.  B.  195.     (Eng.) 

46.  Upon  an  application  by  a  defendant 
for  his  costs  the  commencement  of  the  ac- 
tion is  sufficiently  shown  by  the  statement 
of  the  writ  of  summons  in  the  issue  delivered 
by  the  plaintiff  without  any  express  aver- 
ment to  that  effect  upon  the  affidavits.    Id. 

47.  In  an  action,  the  defendants  pleaded 
the  general  issue  to  the  whole,  and  a  set-off 
as  to  part.  After  action  the  plaintiff  ob- 
tained a  summons  in  bankruptcy,  on  an  affi- 
davit made  by  him,  under  5  &  6  Vict.  c. 
122,  s.  11,  that  the  defendant  was°  indebted 
to  him  in  the  full  amount  for  which  the  ac- 
tion was  brought,  and  allowing  no  credit  for 
the  sum  sought  to  be  set-off.   The  defendant 


having  deposed  on  oath  that  he  had  a  good 
defence  to  the  whole  of  the  demand,  the 
summons  in  bankruptcy  was  dismissed  with 
costs.  The  cause  was  afterwards  tried  in 
trinity  vacation,  when,  the  plaintiff  having 
admitted  the  set  off,  a  verdict  was  rendered 
for  him  for  the  difference  between  it  and  his 
whole  demand.  The  judge  certified  for  im- 
mediate execution,  which  was  issued  on  the 
7th  of  August,  and  the  amount  levied  paid 
under  protest.  The  defendant,  on  the  20th 
of  November,  obtained  a  rule,  calling  on  the 
plaintiff  to  show  cause  on  the  last  day  of 
the  tenn  why  he  should  not  refund  the  dif- 
ference between  the  sum  paid  and  the  amount 
of  the  verdict,  and  to  pay  the  defendant  his 
costs  in  the  action.  Held,  that  the  applica- 
tion was  made  too  late.  Smith  v.  Temper- 
ley,  16  M.  &  W.  273;  4  iJ.  tt  L.  510;  11 
Jtw.  244  ;  16  L.  J.,  Exch.  105     (Eng.) 

48.  Creditors  are  entitled  to  the  costs 
made  in  bankruptcy  proceedings  where  the 
incumbrance  in  favor  of  any  other  creditor 
is  prima  fade  fraudulent,  and  so  appeai-s  on 
record,  even  though  it  should  afterwards  ap- 
pear that  the  mortgage  was  valid  as  to  the 
amount  actually  secured,  and  the  proceeds 
of  property  sold  under  such  security  is 
liable  for  creditor's  costs  in  bankruptcy.  The 
omission  of  a  secured  creditor  to  have  his 
mortgage  show  upon  its  face  that  it  is  valid 
is  such  an  omission  that  he  cannot  complain 
that  other  creditors  regard  it  as  it  appears 
on  its  face  prima  facie  fraudulent.  In  re 
Dumont,  4  N.  B.  B.  4. 

49.  When  a  bankrupt  is  examined  at  the 
request  of  a  creditor  the  latter  should  pay 
the  costs  of  the  proceedings.  In  re  Eidom, 
(STotos,)  2  N.  B.B.  39;  In  re  Lowenstein, 
(5.  D.  N.  r.)  2  N.  B.  B.  99. 

50.  Clerks,  registers  and  marshals  fees 
discussed.  In  re  Alexander,  {Texas,')  3  N. 
B.  B.  20. 

5 1 .  Default  in  payment  of.  A  de- 
fendant compromised  an  action  for  libel,  by 
agreeing  to  apologise,  and  pay  the  plaintiff's 
costs.  The  apology  was  made,  and  a  rule  of 
court  obtained,  ordering  the  defendant  to  pay 
the  cost.  On  default  made,  an  attachment 
issued,  and  he  was  committed.  While  in 
custody  he  became  bankrupt  and  obtained 
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his  certificate.  Held,  that  the  sum  named 
in  the  rule  of  the  court  was  a  debt  which 
might  have  been  proved  under  the  commis- 
sion, and  that  the  bankrupt  was  entitled 
to  be  discharged  out  of  custody.  Riley  v. 
Byrne,  2  B.  4  Ad.  779.    (Eng.) 

52.  Discontinuance  without.  The 
plaintiff  may,  in  assumpsit,  discontinue  with- 
out costs,  where  the  defendant,  after  suit 
brought,  is  discharged  under  the  insolvent 
act,  though  the  latter  stipulate  not  to  avail 
himself  of  his  discharge  as  a  defence  in  the 
suit.    Honeywell  v.  Bums,  8  Cow.  121. 

53.  Where  a  defendant,  after  suit 
brought,  obtained  a  decree  for  his  discharge 
as  a  bankrupt,  the  court  permitted  the  plain- 
tiff to  discontinue  without  costs,  though  a 
certificate  of  the  defendant's  discharge  had 
not  been  granted.  Park  etal.  v.  Moore  et  al. 
4  Hill,  592. 

54.  Due  a  bankrupt  attorney. 
Where  a  solicitor,  who  was  entitled  to 
costs,  assigned  the  same  to  K.,  who  gave 
notice  thereof  to  the  plaintiff  and  the  vari- 
ous solicitors  in  the  suit,  and  the  solicitor 
became  insolvent.  A  few  months  afterwards 
an  order  for  the  payment  of  the  costs  was 
made  and  the  ofiBcial  assignee  claimed  them, 
on  the  ground  that  they  were  in  the  solici- 
tor's order  and  disposition  at  the  time  of  his 
insolvency.  It  was  held,  that  the  costs 
were  not  in  the  order  and  disposition  of  the 
solicitor  at  the  date  of  the  vesting  order,  in- 
asmuch as  the  order  for  taxation  and  pay- 
ment was  not  made  until  after  that  time. 
Lord  V.  Colvin,  2  Drew.  &  Sm.  82 ;  10  W. 
B.  420;  6  L.  T.,  N.  S.  211.    (Eng.) 

55.  How  affected  by  discharge. 
When  an  action  pending  in  court  is  referred 
by  a  rule  of  court  to  arbitrators,  who  award 
costs  to  the  defendant,  but  before  the  award 
is  accepted  by  the  court  the  plaintiff  takes 
the  benefit  of  the  insolvent  law  and  obtains 
his  discharge,  the  discharge  does  not  bar  the 
defendant's  claim  for  the  costs  awarded. 
Mann  v.  Houghton,  7  Gush.  (_Mass.)  592. 

56.  Interlocutory.  Interlocutory  costs, 
payable  under  an  order  of  nisi  prius,  by  a 
defendant  previous  to  his  bankruptcy,  are 
provable,  and  therefore  the  certificate  is  a 


discharge  from  them,  although  an  attach- 
ment has  been  obtained  before  the  certificate 
is  allowed.  Jacobs  v.  Phillips,  2  D.  P.  C. 
716;  1  C,  M.  <&  B.  195 ;  7  Tyr.  652.  (Eng.) 

57.  In  contested  adjudications. 
In  cases  of  involuntary  bankruptcy,  where 
the  debtor  resists  an  adjudication,  and  the 
court,  after  hearing,  shall  adjudge  the  debt- 
or a  bankrupt,  the  petitioning  creditor  shall 
recover,  to  be  paid  out  of  the  fund,  the  same 
costs  that  are  allowed  by  law  to  a  party  re- 
covering in  a  suit  in  equity ;  and  in  case  the 
petition  shall  be  dismissed,  the  debtor  may 
recover  like  costs  from  the  petitioner.  Gen~ 
eral  Order  No.  31  Sup.  Ct.  U.  S. — In  Banh- 
ruptcy. 

58.  In  a  suit  dissolved  by  bank- 
ruptcy proceedings.  A  discharge  in 
bankruptcy  under  the  act  of  congress  of 
August  19,  1841,  may,  it  seems,  be  pleaded 
by  the  bankrupt  in  bar  to  any  suit  upon  a 
debt  or  claim  provable  against  him  under 
said  act.  When  thus  pleaded,  in  a  suit  com- 
menced prior  to  the  proceedings  in  bank- 
ruptcy, it  operates  to  disssolve  any  attach- 
ment that  may  have  been  made  in  the  suit. 
In  such  case  the  defendant  must  be  regarded 
as  the  prevailing  party,  and  he  is  entitled  to 
his  costs  from  the  time  he  pleaded,  and  pro- 
duced in  court  his  certificate  of  discharge  in 
bankruptcy.    Bowley  v.  Bowley,  41  Maine 

B.  542. 

59.  In  actions  by  and  against  as- 
signees. Where  the  assent  of  an  official 
assignee  has  been  given  to  bring  an  action  in 
his  name  jointly  with  that  of  the  trade  as- 
signee, for  the  recovery  of  part  of  the  bank- 
rupt's estate,  and  the  action  proving  unsuc- 
cessful, the  trade  assignee  having  paid  the 
costs  is  entitled  to  sue  the  official  assignee 
for  contribution.    Sevan  v.  Whitmore,  15 

C.  B.,  N.  S.  433 ;  affirmed  on  appeal,  19  G. 
B.,  N.  S.  763.     (Eng.) 

60.  An  action  was  brought  to  try  a  dis- 
puted point  by  direction  of  a  commissioner 
and  with  the  assent  of  the  creditors.  The 
action  failed  and  some  creditors  objected  to 
the  allowance  of  the  assignee's  costs,  on  the 
ground  that  the  commissioner  had  no  juris- 
diction to  order  the  action  to  be  brought,  as 
not  being  an  action  within  12  &  13  Vict.  c. 
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106,  s.  153,  but  the  lord's  justices  ordered 
the  costs  to  be  paid  out  of  the  bankrupt's 
estate,  on  the  ground  that  the  objection 
ought  to  have  been  made  earlier,  that  is,  be- 
fore the  result  of  the  action  was  known. 
Ex  parte  Edmonson,  31  L.  J.,  BanJc.  32;  « 
L.  T.,  N.  S.  234.     (Eng.) 

6 1 .  Where  the  official  assignee  joined  in 
retaining  an  attorney  in  an  action  brought 
against  him  and  the  creditor's  assignee,  he  is 
liable  for  the  costs  of  defending  such  action. 
Sydney  v.  Belcher,  2M.d;  Bob.  325.  (Eng.) 

62.  The  official  assignee  is  entitled  to  be 
indemnified  against  the  costs  of  an  action 
brought  in  his  name  without  his  authority. 
Laws  V.  Bott,  16  M.  S  W.  300 ;  16  L.  J., 
JExch.  279  ;  4  D.  (^  i.  559.     (Eng.) 

63.  In  subsequent  judgment  dis- 
charged. In  a  case  where  the  judgment 
obtained  after  commencement  of  bankruptcy 
is  founded  on  a  note,  bond  or  other  demand 
which  was  itself  a  debt  wheu  the  defendant's 
petition  in  banliruplcy  was  filed,  the  original 
debt  is  not  merged  in  nor  extinguished  by 
the  judgment  so  as  to  be  exempt  from  the 
operation  of  a  discharge  afterward  granted, 
and  the  costs  which  are  included  in  the 
judgment  are  accessorial  to  the  debt  and  are 
discharged  with  it.  The  bankrupt  act  was 
remedial,  and  should  receive  a  liberal  inter- 
pretation—one that  will  advance  and  carry 
out  instead  of  defeating  the  object  of  its  fra- 
mers.    Dresser  v.  Brooks,  3  Barb.  429. 

64.  Lien  for.  A  solicitor,  claiming  to 
have  a  lien  and  deed  of  a  bankrupt  for  pro- 
fessional business  done  for  him,  was  sum- 
moned to  attend  before  the  commissioner, 
acting  in  the  prosecution  of  the  first,  to  be 
examined  touching  the  estate  of  the  bank- 
rupt, and  to  produce  the  deed.  The  solici- 
tor obeyed  the  summons  and  produced  the 
deed,  when  the  commissioner,  being  of 
opinion  that  he  had  no  lien,  ordered  him  to 
deliver  up  the  deed  to  the  solicitor  of  the 
flat,  and,  on  his  declining  to  do  so,  unless 
his  lien  was  first  discharged,  directed  an 
officer  of  the  court  to  seize  the  deed.  Held, 
that  the  commissioner  in  making  such  order 
exceeded  his  jurisdiction.  Ex  parte  Lewel- 
lin,  8  Jur.  816.    (Eng.; 

65.  Where  a  claim  of  a  solicitor  to  a 


lien  on  a  deed  of  the  bankrupt  is  disputed, 
the  remedy  of  the  assignees  for  recovering 
the  deed  is  by  an  action  of  trover.     Id. 

66.  Assignees  have  no  higher  rights  with 
regard  to  deeds  belonging  to  a  bankrupt's 
estate,  on  which  a  solicitor  claims  a  lien  for 
costs,  than  the  bankrupt  himself  had.  Ex 
parte  Underwood,  9  Jur.  632.    (Eng.) 

67.  Where  a  solicitor  was  employed  by 
the  ti-ustees  under  a  trust-deed  in  the  prep- 
aration of  the  deed,  and  the  execution  of 
the  trusts,  and  the  trustees  were  afterwards 
chosen  assignees  under  a  subsequent  fiat 
issued  against  the  party  who  had  assigned 
his  effects  under  the  trust-deed.  Held,  that 
the  solicitor  could  not  retain  a  sum  which 
had  come  to  his  hands  since  the  bankruptcy, 
in  satisfaction  of  his  charges  relating  to  the 
tr  ust-deed .  Ex  parte  Dean,  2  Mont,  D.  <& 
D.  438.     (Eng.) 

68.  Traders,  before  their  bankruptcy, 
deposited  their  books  with  a  solicitor,  with 
a  view  to  his  effecting  for  them  a  compro- 
mise with  their  creditors.  Terms  were 
arranged  but  the  bankrupts  were  unable  to 
comply  with  them,  and  the  solicitor  refused 
to  act  further  in  the  matter.  Adjudication 
followed,  and  the  solicitor,  although  ordered 
to  deliver  up  to  the  ofiicial  assignees  the 
books  of  the  bankrupts  in  his  hands,  refused 
to  do  so,  alleging  a  lien  on  them  for  costs. 
A  commissioner  ordered  him  to  be  commit- 
ted for  contempt.  Held,  that  the  solicitor 
was  entitled  to  the  lien  he  claimed.  Ex 
parte  Jobert,  6  Jur.,  N.  S.  387.    (Eng.) 

69.  Where  a  partner  in  a  trading  firm 
which  had  become  bankrupt,  was  also  one 
of  a  firm  of  solicitors  whom  the  trading 
firm  had  employed  in  the  conduct  of  suits 
which  were  pending  at  the  time  of  the 
bankruptcy,  and  the  assignees,  having 
retained  other  solicitors,  are  not  entitled 
to  an  order  for  a  delivery  up  to  them 
of  the  papers  in  the  possession  of  the  solici- 
tors, subject  to  their  existing  lien.  In  re 
Moss,  1  L.  B.,  Eq.  345;  35  L.  J.,  Chane. 
564.     (Eng.) 

70.  Money  due  for.  Taxed  costs 
upon  a  judgment,  as  in  case  of  a  nonsuit 
under  a  rule  of  covirt,  do  not  constitute  a 
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good  petitioning  creditor's  debt,  such  costs 
being  recoverable  only  by  attachment,  in  the 
nature  of  execution.  Ex  parte  Stevenson,  1 
M.  &  M.  262. 

71.  An  order  of  the  divorce  court,  for 
the  payment  of  costs,  does  not  constitute  a 
petitioning  creditor's  debt  sufficient  for  the 
purpose  of  sustaining  a  bankruptcy  of  the 
person  against  whom  such  order  is  made. 
In  re  Miller,  11  W.  B.  374.     (Eng.) 

72.  Not  a  debt  until  taxed.  Where 
a  plaintiff  in  a  cause  has  nonsuited  in  1799 
and  ajudgment  of  nonsuit  entered  in  1800, 
and  the  plaintiff  obtained  his  discharge  in 
November,  1800,  and  the  costs  of  the  non- 
suit were  not  taxed  until  after  his  discharge, 
it  was  held  that  the  costs  were  not  a  debt 
until  taxation,  and  that  the  plaintiff  was 
not  therefore  discharged  from  the  costs. 
Cone  V.  Whitaker,  2  Johnson,  280. 

73.  Of  examination.  The  costs  of 
examination  of  witnesses  in  opposition  to 
the  discharge  of  a  bankrupt  must  be  paid 
by  the  party  applying  for  it.  In  re  Eidom, 
{Texas,)  3  JV.  B.  B.  39. 

74.  Of  commitment.  Where  a  party 
comes  to  the  court  praying  a  commitment 
for  contempt,  he  must  be  fully  prepared  to 
support  his  case,  and  should  he  fail  in  any 
particular  the  court  will  not  allow  him  fur- 
ther time,  but  will  dismiss  his  petition  with 
costs.  Ex  parte  Saunders,  5  Jitr.  1202. 
(Eng.) 

75.  Although  an  order  of  commitment 
should  contain  an  express  adjudication  that 
a  contempt  has  been  committed,  the  want 
of  an  express  adjudication  is  not  a  sufBcient 
ground  for  discharging  the  order,  and  such 
an  order  may  direct  the  party  committed  to 
pay  the  costs  of  the  party  complaining,  but 
not  his  costs,  charges  or  expenses.  Ex  parte 
Van  Sandan,  1  Be  Gex,  303.     (Eng.) 

76.  Where  a  party  took  forcible  posses- 
sion of  the  bankrupt's  effects  whilst  in  the 
custody  of  the  messenger,  but  finding  that  he 
had  done  wrong  gave  up  possession,  the 
court,  on  a  petition  to  commit  him  for  con- 
tempt, only  ordered  him  to  pay  the  costs  of 
the  petition.  Ex  parte  Eletcher,  2  Mont., 
D.  &  B.  129.    (Eng.) 


77.  On  staying  payment  of  divi- 
dend. Whore  the  creditor  of  a  bankrupt 
after  attending  to  prove,  and  being  pre- 
vented from  doing  so  by  other  business  in 
court,  became  insolvent,  and  the  title  of  his 
assignee  was  not  complete  in  time  to  enable 
the  assignee  to  prove,  it  was  held  that  he 
must,  nevertheless,  pay  the  costs  of  his  pe- 
tition to  stay  the  dividend,  and  of  the  requi- 
site sitting  to  receive  his  proof,  and  retain 
them  out  of  the  insolvent  estate.  Ex  parte 
Hughes,  Be  Gex,  387.     (Eng.) 

78.  On  petition  to  compel  assig- 
nees to  elect  to  take  lease.  The  court 
cannot  make  the  assignees  pay  the  costs  nor 
direct  their  payment  to  the  lessor  out  of  the 
bankrupt's  estate,  on  a  petitioh  by  him  to 
compel  the  assignees  to  elect  or  decline  the 
lease.  Ex  parte  Bright,  2  Glyn.  d;  J.  79. 
(Eng.) 

79.  On  surrender  by  bankrupt. 

The  court,  upon  petition,  will  permit  a 
bankrupt  to  surrender,  where  he  was  abroad 
at  the  time  the  fiat  was  issued  and  was  not 
informed  of  its  existence  till  after  the  time 
for  surrendering  had  passed;  and  he  will 
also  be  allowed  his  costs  out  of  the  estate. 
Ex  parte  Harrison,  6  tTitr.  1093 ;  12  L.  J., 
Bank.  27.    (Eng.) 

80.  Where,  on  account  of  his  embarrass- 
ments, left  England  and  consequently  did 
not  hear  of  the  fiat  till  after  the  time  for 
surrendering  had  passed,  he  was  not  allowed 
his  costs  on  petition  for  leave  to  surrender. 
Ex  parte  Perry,  Be  Gex,  377;  11  Jur.  48. 
(Eng.)  ' 

81.  Where  a  flat  was  issued  in  January, 
and  in  November  the  bankrupt  petitioned 
for  leave  to  surrender,  stating  that  he  left 
England  thirteen  months  before  on  account 
of  family  disagreements,  and  in  the  belief 
that  he  left  enough  to  pay  his  creditors,  and 
that  he  had  lately  returned  to  this  country. 
The  assignees  appeared  but  did  not  oppose 
the  petition,  and  the  order  was  made  and 
costs  directed  to  be  paid  out  of  the  estate. 
After  this  the  bankrupt  stated  to  the  com- 
missioner that  he  left  England  on  account 
of  pecuniary  embarrassments  and  took  away 
goods  with  him.  The  assignees  petitioned 
that  the  former  order  might  be  set  aside,  but 
the  petition  was  dismissed  with  costs.    Ex 
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parte  Pennell,  3  Be  G.  d-  S.  555 ;  13  Jw. 
165;  18  L.  J.,  Bank.  7.     (Eng.) 

82.  On  appeal.  The  court  of  appeal 
has  jurisdiction  to  order  one  respondent  to 
pay  the  costs  incurred  by  his  co-respondent. 
In  re  Wollheira,  11  W.  B.  128.     (Eng.) 

83.  Petitioning  creditor.    In  inyol- 

untary  cases  of  bankruptcy,  the  petitioning 
creditors  will  be  reimbursed  out  of  the  estate 
for  the  expense  of  declaring  their  debtor 
a  bankrupt,  though  the  amount  of  fees  to 
counsel,  if  any,  must  be  determined  by  the 
court.  In  re  Williams,  (S.  C.)  2  N.  B.  R. 
28. 

84.  Petitioning  creditors  may  be  allowed 
$20  for  solicitor's  fee ;  but  services  rendered 
before  the  appointment  of  an  assignee,  can- 
not be  paid  out  of  the  estate.  In  re  The  N. 
Y.  Mail  Steamship  Co.  (S.  D.  N.  Y.)  2  N. 
B.  B.  137. 

85.  Register.  Register's  bill  of  costs 
discussed.  In  re  Robinson,  (S.  D.  N.  T.} 
1  N.  B.  B.  49;  citing  in  re  Dean,  (fiy.')  1 
N.  B.  B.  26. 

86.  An  order  which  the  "  general  orders '' 
require  to  be  entered  of  course  in  every  case 
cannot  be  termed  a  special  order.  Examin- 
ing papers  and  making  a  report  to  the  court 
is  such  a  special  service  as  will  permit  the 
register  to  charge  five  dollars  a  day.  In  re 
Dean,  {Ky.^  1  N.  B.  B.  26. 

87.  The  order  made  on  a  petition  for  final 
discharge  as  regards  the  register,  requires 
such  special  service  as  entitles  him  to  five 
dollars  per  day.  In  re  Robinson,  (S.  D.  N. 
r.)  1  N.  B.  B.  50. 

88.  The  register  must  be  paid  by  the 
party  for  whom  the  service  is  rendered. 
The  cross  examination  of  a  witness  is  a  ser- 
vice rendered  for  and  required  by  the  party 
who  desires  such  cross  examination,  and  he 
shall  pay  the  costs  of  the  same.  Scofield  v. 
Morehead,  (S.  B.  N.  Y.)  2  N.  B.  B.  1. 

89.  It  is  not  contemplated  that  the  regis- 
ter should  be  paid  the  whole  amount  of  the 
fifty  dollars,  in  cases  where  half  or  probably 
not  the  quarter  of  that  should  be  earned  by 
the  fee  bill.  Where  the  bankrupt  is  relieved 
by  the  coui't  from  making  further  payment,  j 


if  the  fifty  dollar  deposit  will  not  pay  all  the 
fees,  it  will  be  distributed  pro  rata  to  the 
register,  marshal  and  clerk.  Anon.  {Wis.) 
N.  B.  B.  Sup.  vi. 

90.  If  any  balance  of  the  fifty  dollar 
deposit  remains  in  the  hands  of  the  register 
at  the  close  of  a  case  in  bankruptcy  it  should 
be  paid  to  the  assignee.  Anon.  JV.  B.  B. 
Sup.  xxvii. 

9 1 .  Registers  must  make  their  charges  in 
accordance  with  the  law,  and  cannot  claim 
the  fifty  dollars  deposited  as  security  unless 
their  fees  amount  to  that  sum.  In  re  Sher- 
wood, {Fa.y  1  JV.  B.  B.  74;  a,  c.  1  L.  T.  B. 
s.  c.  25  L.  Int.  76. 

92.  Security  for.  Where  a  plaintiff 
commenced  an  actiou  on  the  case  for  negli- 
gence, and  after  issue  joined  obtained  a  dis- 
charge as  a  bankrupt.  Held,  that  he  could 
not  be  obliged  to  file  security  for  costs. 
Coryell  v.  Davis,  5  Hill,  559. 

93.  Sheriff.  A  sheriff  is  entitled  to 
poundage  on  a  levy  at  the  time  ho  makes 
the  levy.  In  re  Black  &  Secor,  {S.  D.  N. 
Y.}  2  N.B.B.  64. 

94.  Where  property  seized  on  an  execu- 
tion by  the  sheriff  remains  in  his  custody 
for  a  length  of  time,  and  is  finally  turned 
over  to  a  trustee,  the  sheriff  will  be  entitled 
to  be  paid  the  cost  of  taking  care  of  the 
property.  In  re  Williams,  {Corm.)  2  N. 
B.  B.  79. 

95.  Taxing  bill  of.  The  bills  of  costs 
of  solicitors,  with  respect  to  any  proceed- 
ings or  employment  in  matters  of  bank- 
ruptcy are  in  the  court  of  bankruptcy 
in  London,  and  in  the  several  district  courts 
of  bankruptcy,  to  be  taxed,  settled  and 
allowed  according  to  the  schedules  an- 
nexed to  Reg.  Gen.  Bank.,  May  19,  1855.  1 
Jur.,  N.  S.  229 ;  24  L.  J.,  JV.  S.,  App.  1. 
xiii.     (Eng.) 

96.  One  of  three  co-assignees,  who,  in 
opposition  to  the  wish  of  his  co-assignees, 
proceeded  to  tax  the  next  solicitor's  bill, 
and  succeeded  in  taxing  off  one-sixth  of 
the  amount,  is  entitled  to  his  extra  costs 
incurred  in  so  doing,  by  being  obliged  to 
employ  a  solicitor  for  himself.    Ex  parte 
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Fosbrooke,  1  Mont.,  D.  S  D.  533 ;  5  Jur. 
370.     (Eng.) 

97.  Upon  a  taxation  under  6  and  7  Vict.  c. 
73,  s.  37,  assignees  of  a  bankrupt  solicitor 
are  personally  liable  for  the  costs  of  taxa- 
tion of  a  bill  of  costs  delivered  by  them, 
when  more  than  one-sixth  is  taken  off.  In 
re  Peers,  21  Beav.  520.    (Eng.) 

08.  The  solicitor  to  the  fiat  haying  deliv- 
ered his  bill  of  costs,  and  retained  the 
amount  of  it  before  the  end  of  1850,  was 
discharged  in  July,  1851.  No  application 
for  taxation  was  made  before  October,  1852. 
Held,  that  it  was  not  consistent  with  safety 
or  propriety  to  direct  taxation  in  a  sum- 
mary way,  even  if  the  court  have  jurisdic- 
tion to  do  so.  Ex  parte  Pembertou,  2  De 
G.,  Mac.  &  a.  960 ;  22  L.  J.,  Bank.  176. 
(Eng.) 

99.  The  solicitors  of  the  assignees  of  a 
bankrupt  had  their  bills  of  costs  taxed  in 
1851,  by  the  registrar  of  a  district  court  of 
bankruptcy.  The  taxation  was  made  ex 
parte,  without  notice  to  the  assignees.  In 
1853  the  assignee  and  several  of  the  credit- 
ors applied  to  the  district  court  for  a  retaxa- 
tion  of  the  bills  that  bad  not  been  paid. 
Held,  that  such  relaxation  ought  to  be  or- 
dered. Ex  parte  Bateman,  18  Jim:  455;  23 
L.  J.,  Bank.  8.    (Eng.) 

100.  To  the  clerk  of  the  court. 
For  each  notice  required  to  be  sent  by  mail, 
when  signed  by  the  clerk,  ten  cents  ;  the 
postage  to  be  prepaid  by  the  party  required 
to  give  such  notice. 

101.  To  the  clerk  and  register. — 
For  every  copy  of  any  paper  in  proceed- 
ings in  bankruptcy,  twenty-five  cents  for 
certifying  the  same,  and  in  addition  thereto, 
ten  cents  for  each  folio  of  100  words. 

102.  To  the  register.  For  every 
order  made  where  notice  is  required  to  be 
given,  and  for  certifying  copy  of  the  same 
to  the  clerk,  one  dollar.  For  every  certifi- 
cate of  question  to  be  certified  to  the  dis- 
trict judge  under  the  4th  and  6th  sections 
of  the  act,  one  dollar.  For  every  proof  of 
debt,  twenty-five  cents ;  and  where  testi- 
mony is  taken,  the  fees  prescribed  by  law 
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may  be  added.  In  cases  where  the  debtor 
has  no  means,  and  makes  proof  to  the  sat- 
isfaction of  the  court  that  he  is  unable  to 
pay  the  costs  prescribed  by  the  act,  and 
these  orders,  the  judge,  in  his  discretion, 
may  direct  that  the  fees  and  costs  therein 
shall  not  exceed  the  sum  required  by  the 
act  to  be  deposited  with  the  clerk. 

103.  Under  non-imprisonment 
act.  Where  proceedings  instituted  under 
the  third  section  of  the  non-imprisonment 
act,  (Sess.  L.  1831,  396)  are  dismissed,  the 
costs,  fees  and  expenses  for  which  the  plain- 
tiff  is  liable  to  the  defendant  can  in  no  case 
be  taxed  a  sum  exceeding  ten  dollars.  Van 
Hovenburgh  v.  Case,  4  Hill,  541. 

104.  Upon  petition  to  compel 
assignee  to  take  lease.  An  equitable 
mortgage  of  a  lease,  served  with  a  copy  of 
a  petition  by  a  landlord,  under  6  Geo.  4,  c. 
16,  s.  75,  is  entitled  to  have  his  costs  for  ap- 
pearing paid  by  the  petition.  Ex  pa/rte 
Banbury,  7  Jur.  660 ;  12  L.  J.,  Bank.  43 ; 
S.  P.,  ex  parte  Hopston,  2  Mont.,  D.  &  D. 
347 ;  5  Jm.  804.    (Eng.) 

105.  "Watchman.  The  sum  paid  a 
keeper  to  watch  property  should  not  exceed 
two  dollars  and  fifty  cents  per  day.  The 
word  "  expenses  "  means  an  expenditure  or 
payment,  and  cannot  be  allowed  under  sec. 
47,  unless  it  is  affirmatively  shown  that  such 
expenses  were  necessary,  reasonable  aiul 
actually  paid.  In  re  Lowenstein,  3  N.  B. 
ii.  65. 

106.  "Witness.  If  a  witness  resides 
within  a  reasonable  distance,  eind  returns 
home  upon  an  adjournment,  he  is  not  bound 
to  come  a  second  time,  unless  his  travel  fees 
for  going  and  returning  are  paid  to  him.  In 
re  Griffin,  1  N.  B.  2J.  83. 

107.  The  bankrupt's  wife  is  not  bound 
to  attend  before  the  register  to  be  examined, 
unless  she  is  paid  or  tendered  the  fees  for 
travel  and  attendance  to  which  any  other 
witness  is  entitled.  In  re  Van  Tuyl,  2  N, 
B.  B.  25. 

108.  "What  vest  in  assignees. 
Where  a  solicitor,  who  has  simply  at  the 
time  a  personal  remedy  against  his  client  for 
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costs  in  an  administration  suit,  makes  an 
equitable  assignment  of  the  costs  to  A.  for 
money  advanced,  and  gives  notice  of  such 
assignment  to  his  clients  and  the  defendant, 
who  represented  the  estate  under  the  ad- 
ministration. Afterwards  an  order  was 
made  that  the  fund  be  brought  into  court, 
and  after  paying  certain  charges,  the  same 
should  be  applied  in  payment  of  the  solici- 
tor's costs.  The  money  was  so  paid  into 
court,  but  there  was  not  enough  over  to  pay 
any  part  of  the  costs,  and  the  solicitors  after- 
wards became  bankrupt,  and  A.  did  not  ob- 
tain any  stop  order ;  it  was  held  on  the  trial 
that  the  costs  passed  to  the  assignees  of  the 
bankrupt  (see  23  Beav.  391 ;  3  Jur.,  N.  S. 
403 ;  26  L.  J.,  Chanc.  288),  but  upon  ap- 
peal, the  court  decided  that  there  was  no 
negligence  on  A.'s  part,  as  the  notices  served 
before  the  payment  of  the  money  into  court 
prevented  the  costs  from  being  in  the  order 
and  disposition  of  the  bankrupt  with  the 
consent  of  the  true  owner,-  and  that,  there- 
fore, they  did  not  pass  to  and  vest  in  his  as- 
signees, but  belongs  to  A.  Day  v.  Day,  I 
Be  G.  (&  J.  144 ;  3  Jur.,  N.  S.  782 ;  26  L. 
J.,  Chanc.  585.     (Eng.) 

109.  "When  party  to  pay,  of  en- 
tire proceedings.  Where  adjudication 
is  made  on  defective  petition  and  proofs,  by 
default,  on  reversal,  the  petitioning  creditor 
will  be  adj  udged  to  pay  the  costs  of  the  en- 
tire proceedings.  In  re  Alabama  &  Chatta- 
nooga R.  B.  Co.  5  N.  B.  B.  97. 

110.  In  assumpsit  and  plea  of  the  gen- 
eral issue  with  a  discharge  under  the  act  to 
abolish  imprisonment  for  debt,  &c.  issue  and 
trial  on  both  pleas,  verdict  for  plaintiff  on 
the  first  and  for  defendant  on  the  second 
plea,  judgment  was  ordered  for  the  defend- 
ant for  the  costs  of  the  second  plea  and  try- 
ing the  issue  thereon.  Germain  v.  Dakin,  1 
Cowen,  207. 

111.  One  who  owes  an  autre  droit,  in 
good  faith  though  without  proper  grounds, 
may  discontinue  without  costs,  e.  g.  the  as- 
signee of  an  insolvent  debtor.  Reedy  v. 
Seely  4  Cowen,  548 

112.  The  assignees  under  an  assign- 
ment declared  void  as  against  creditors  are 
chargeable  with  costs.  Webb.  v.  Daggett, 
2  Barb. 


1 1 3.  A  plaintiff  in  an  action  obtained  a 
judge's  order  for  payment  of  the  debt  and 
cost  on  a  particular  day,  in  default  of  which 
he  was  to  be  at  liberty  to  sign  judgment; 
but  the  defendant  not  being  able  to  pay  the 
debt  at  the  time  specified,the  plaintiff  extend- 
ed the  time  of  payment,  before  the  expiration 
of  which  the  defendant  became  bankrupt,  and 
the  costs  were  not  taxed  until  after  his 
bankruptcy.  Held,  that  the  plaintiff  could 
prove  for  the  amount  of  the  taxed  costs 
as  well  as  for  the  principal  sum.  Ex  parte 
Ferris,  2  Mont.,  D.  &  D.  746 ;  6  Jw.  1070. 
(Eng.) 

114.  Where  a  bill  of  exchange  was  dis- 
honored by  the  acceptor,  and  actions  were 
brought  by  the  holder  against  the  drawer  as 
well  as  the  acceptor,  and  the  former  became 
bankrupt  after  judgment  signed  and  a  refer- 
once  to  the  master  to  see  what  was  due 
and  to  tax  costs,  and  afterwards  tiie  accept- 
or paid  the  amount  due  on  the  bill.  Rdd, 
that  the  holder  could  not  prove  for  the  costs. 
Ex  parte  Cocks,  Be  Gex,  466 ;  11  Jur.  270. 
(Eng.) 

1 15.  A  defendant  having  been  convicted 
on  an  indictment  for  a  nuisance,  which  had 
been  removed  by  certiorari,  upon  his  .^nd 
two  sureties  entering  hito  recognizances, 
judgment  was  respited  by  a  rule  of  court, 
drawn  up  by  consent,  by  which  it  was  re- 
ferred to  the  master  to  tax  the  costs.  In 
February,  1852,  the  costs  were  taxed  at 
2211.  16s.  IVd.  In  May,  the  defendant 
became  bankrupt,  and  the  prosecutor 
proved  for  that  amount.  The  defendant 
was  afterwards  brought  up  for  judgment, 
a  side-bar  rule  for  the  taxation  of  costs  was 
drawn  up ;  the  costs  were  taxed  under  5 
and  6  W.  and  M.  c.  11,  s.  3,  at  243i.;  and 
the  side-bar  rule  having  been  obtained  for  an 
attachment  against  the  defendant  for  non 
payment  of  that  sum,  and  against  him  and 
his  bail  for  estreating  the  recognizances,  the 
court  discharged  the  rule  as  against  the  de- 
fendants, but  made  it  absolute  against  the 
bail.  Bey  v.  Hills,  2  El.  S  Bl.  176;  17 
Jur.  814  ;  22  L.  J.,  Q.  B.  322.    (Eng.) 

116.  Two  creditors  had  entered  up  judg- 
ment against  a  trader  on  a  warrant  of  attor- 
ney, but  had  not  registered  it  according  to 
1  and  2  Vict.  c.  110.  They  attended  a 
meeting  fo^  investigating  the  affairs  of  the 
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trader,  and  were  informed  by  a  solicitor, 
who  attended  on  behalf  of  the  general  cred- 
itors, that  he  had  in  his  pocket  the  means  of 
preventing  them  from  obtaining  any  prefer- 
ence. The  solicitor  had  with  him  at  the 
time  a  declaration  of  insolvency  which  he 
had  previously  obtained  from  the  trader. 
Having  made  this  statement,  he  inquired  (as 
he  deposed)  of  the  judgment  creditors 
whether  they  intended  to  seek  any  prefer- 
ence by  means  of  their  judgment,  and  re- 
ceived an  answer  from  them  in  the  negative, 
but  he  purposely  abstained  from  mentioning 
registration.  On  the  investigation  taking 
place,  it  had  appeared  that  the  trader  had 
freehold  property  of  considerable  value,  and 
the  further  investigation  was  adjourned  to 
an  appointed  day.  The  solicitor  forbore  to 
file  the  declaration  of  insolvency,  but  the 
judgment  creditors  registered  their  judg- 
ment a  few  days  after  that  of  the  meeting. 
On  the  trader  becoming  bankrupt  some 
months  afterwards,  held,  that  the  judg- 
ment creditors  had  not  precluded  themselves 
from  registering  their  judgments  and  that 
the  promise  made  by  them  (if  any)  was  nu- 
dum pactum,  and  one  in  which  they  had 
been  diawn,  and  not  a  representation  acted 
upon  by  another  party  by  which  they  were 
equitably  bound.  Ex  parte  Boyle,  3  Be  G., 
Mac.  (&  C?.  515 ;  17  /wr.  979 ;  22  L.  J., 
Bank.  28.    (Eng.) 

117.  C.  having  instituted  a  suit  in  the 
ecclesiastical  court  against  his  wife  for  a 
divorce,  upon  the  ground  of  adultery,  subse- 
quently became  bankrupt,  and  abandoned 
the  suit.  Held,  that  the  costs  incurred  up 
to  the  bankruptcy  by  the  wife's  protector 
constituted  a  debt  provable  on  O.'s  separate 
estate.  Ex  parte  Moore,  1  De  Oex,  173;  9 
Jur.  604;  14  L.  J.,  Bank.  19.     (Eng.) 

118.  A.  brought  an  action  against  B. 
for  the  balance  of  an  account  current.  A 
verdict  was  taken  by  consent  for  100,OOOZ., 
subject  to  a  reference  to  an  arbitrator  who 
was  to  have  power  to  direct  a  verdict  to  be 
entered  for  either  party.  After  six  years 
the  arbitrator  made  an  award  in  A.'s  favor 
for  11,0002.  Four  days  after  the  award  was 
made,  and  before  judgment  had  been  signed 
and  costs  taxed,  B.  committed  an  act  of 
bankruptcy  and  gave  notice  of  it  to  A.  A. 
caused  judgment  to  be  entered  up.     B.  was 


adjudged  bankrupt,  and  A.  claimed  to  prove 
for  the  sum  awarded,  with  interest  and 
costs.  fleZrf,  that  A.  was  entitled  to  prove 
for  the  debt,  interest  and  costs,  as  a  liquida- 
ted sum,  though  judgment  had  not  been 
signed  until  after  notice  of  the  act  of  bank- 
ruptcy ;  for  that  the  award  must  not  only 
be  referred  to  and  considered  as  standing  in 
place  of  the  verdict,  but  as  something  more, 
and  therefore  as  establiiihing  a  provable  debt, 
until  it  was  shown  that  it  could  be  set  aside 
at  law,  Exparte  Thomthwaite,  1  Bank. 
&Ins.  B.  254;  18  Jur.  760;  23  L.  J.,  Bank. 
22.     (Eng.) 

119.  A  defendant's  costs,  where  although 
the  verdict  is  given  before,  the  judgment  is 
not  obtained  until  after  the  plaintiff  has  be- 
come bankrupt,  are  not  provable  under  such 
bankruptcy.  Oxlade  v.  North  Eastern  Rail- 
way company,  83  L.  J.,  C.  P.  171.  (Eng.) 

1 20.  A  bankrupt  is  discharged  by  his 
certificate  from  interlocutory  costs,  ordered 
by  the  court  at  nisi  prius  to  be  paid  by  him 
on  a  trial  in  a  cause  in  which  he  was  defend- 
ant, being  postponed  at  his  instance  on  ac- 
count of  the  absence  of  a  material  witness, 
where  such  costs  were  taxed  before  the 
bankruptcy.  Jacob  v.  Phillips,  1  C,  M.  <& 
B.  195 ,21).  P.  C.  716 ;  4   Tyr.      (Eng.) 

121.  If  a  plaintiff  becomes  a  bankrupt 
after  he  is  nonsuited,  and  before  the  taxa- 
tion of  costs,  the  costs  of  the  nonsuit  are  a 
debt  provable  under  the  commissioner. 
Hurst  V.  Mead,  5  T.  B.  305.     (Eng.) 

122.  So,  if  he  becomes  bankrupt  before 
judgment  of  nonsuit  signed.  Watts  v.  Hart, 
IB.  (6  P.  134.    (Eng.) 

123.  Where,  after  a  recovery  in  eject- 
ment, and  before  an  action  for  mesne  profits, 
the  defendant  became  bankrupt,  and  the  jury 
did  not  include  the  costs  of  the  ejectment 
in  their  verdict  on  executing  a  writ  of  in- 
quiry in  the  action  for  mesne  profits,  the 
court  refused  to  set  aside  the  inquisition, 
because  the  plaintiff  might  have  proved  the 
coats  as  a  debt  under  the  defendant's  com- 
mission of  bankruptcy.  Gulliver  v.  Drink- 
water,  2  r.  B.  261.     (Eng.) 

124.  The  costs  incurred  upon  the  peti- 
tions of  bankrupts  for  their  discharge  may 
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be  paid  out  of  the  funds  in  the  hands  of  the 
assignee  belonging  to  the  estate  of  the  said 
bankrupts.  In  re  Olds,  et  al.  (Mich.')  4  N. 
B.  B.  37. 

125.  A  motion  for  a  stay  of  proceedings 
was  denied  without  costs  to  either  party 
where  the  point  of  law  was  doubtful  and 
somewhat  (obscure)  }  Hoyt  et  al.  v.  Frcel 
et  al.  (iV.  r.)  4  N.  B.  B.  34. 

126.  A  register  cannot  claim  five  dollars 
where  an  adjournment  is  had,  for  the  reason 
that  one  of  the  parties  fails  to  appear  on  the 
day  fixed  for  the  examination  of  the  bank- 
rupt. In  re  Clark,  (JS.  D.  N.  T.)  N.  B.  B. 
Sup.  xli. 

127.  When  assignee  to  pay.  Where 
an  assignee  connived  at  the  insertion  of  a 
fictitious  debt  in  a  bankrupt's  balance  sheet 
attended  with  other  circumstances  of  fraud, 
he  was  ordered  to  be  removed,  and  to  pay 
the  costs  of  tlie  petition,  and  of  his  removal, 
together  with  the  costs  of  a  new  choice. 
Hx  parte  Perryer,  1  Mont.,  D.  &  D.  276. 
(Eng.) 

1 28.  Where  a  creditor's  assignee  omit- 
ted to  render  accounts  within  the  time  pre- 
scribed by  24  &  25  Vict.  c.  134,  s.  129,  and 
to  attend  two  meetings  appointed  for  the  ex- 
amination of  the  bankrupt,  it  was  held  that 
these  were  sufficient  grounds  for  his  removal, 
and  that  he  should  pay  the  costs  of  one  of 
the  adjournments  occasioned  by  his  absence. 
Ex  parte  Rawlings,  9  Jur.,  N.  S.  1183 ;  12 
W.B.3;9L.  T.,  N.  S.  275.    (Eng.) 

129.  When  a  creditor's  assignee,  ap- 
pointed at  a  first  meeting,  declines  to  act, 
the  court  will  forthwith  remove  him,  re- 
serving the  question  of  the  payment  of  the 
costs  occasioned  by  such  removal.  In  re 
Sapp,  13  W.  B.  352.     (Eng.) 


COUNSEL. 

[See  Attoenet.] 

1.  Fee  of,  when  allowed.  Where  a 
debtor  in  good  faith  resists  an  adjudication 
of  bankruptcy  but  is  finally  adjudged  a 
a  bankrupt  and  thus  loses  control  of  his 
property,   a  moderate   counsel  fee  will  be 


allowed  to  his  attorney  out  of  his  estate.  A 
fee  for  securing  proper  exemptions  to  the 
bankrupt  where  the  assignee  refuses  to  com- 
ply with  the  law  in  this  respect,  is  also 
properly  payable  to  bankrupt's  counsel  out 
of  the  assets.  In  re  Comstock  &  Young, 
(Mich.')  5  jy.  B.  B. 

2.  Where  counsel  for  petitioning  credi- 
tors obtains  an  adjudication  and  performs 
other  services  incident  to  the  bankruptcy 
proceedings,  but  it  does  not  appear  that  he 
has  in  any  way  recovered  property  fraudu- 
lently conveyed  or  possessed  of  the  creditors 
and  the  assets  of  the  estate  amount  to 
about  the  sum  of  fifteen  thousand  dollars, 
an  allowance  of  one  thousand  dollars  made 
to  the  counsel  for  petitioning  creditors  by 
the  register  before  whom  the  proceedings 
are  pending  is  "  too  extravagant,"  and  will 
not  be  confirmed  unless  assented  to  by  the 
assignee,  the  bankrupt  and  all  the  creditors 
who  have  proved  their  debts.  In  re  Sanger 
&  Scott,  (S.  2>.  N.  r.)  5  N.  B.  B.  54. 

3.  Fees  of,  for  assignee.  Where  the 

register  is  called  on  by  the  assignee  in  bank- 
ruptcy to  certify  as  to  what  sum  he  deems 
right  to  be  paid  to  the  counsel  for  the  assig- 
nees, and  he  signifies  8350  as  the  utmost 
limit  he  should  be  allowed  for  such  services, 
but  prefers  to  certify  the  question  to  the 
judge  because  counsel  feels  aggrieved  at  the 
inadtquateness  of  the  allowance,  the  ruling 
of  the  court  sustains  the  decision  of  the  reg- 
ister and  pronounces  the  sum  sufficient  un- 
der the  circumstances.  In  re  Warshing  & 
Warshing,  (S.  D.  N.  T.)  5  N.  B.  B.  350. 


COUNTY  COURT. 

1.  Before  the  English  bankrupt- 
cy act  of  1 869.  When  a  debtor  petitions 
for  adjudication  in  the  county  court,  it  is  not 
necessary  that  he  should  wait  till  he  has  as- 
certained with  absolute  certainty  the  amount 
of  his  debts;  it  is  sufficient  if  he  makes 
a  bona  fide  estimate  of  the  probable  amount. 
And  if  the  debts  should  turn  out  to  exceed 
'SOOl.  the  bankruptcy  will  not  be  annulled 
if  he  took  reasonable  pains  to  ascertain  their 
true  amount.  JUx  parte  Rose,  4  L.  B-,  Ch. 
648;  20  L.  T.,  N.  S.  688;  17  W.  B.  938. 
(Eng.) 
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2.  Jurisdiction  of.  Where  the  regis- 
ter of  a  county  court  of  the  district  in  which 
a  debtor  is  in  goal,  upon  being  satisfied  that 
his  debts  do  not  exceed  3002.,  has  made  an 
order  of  adjudication  in  bankruptcj',  and 
directed  that  it  shall  be  prosecuted  in  the 
county  court  for  the  district  in  which  the 
debtor  had  resided  for  the  previous  six 
months,  the  latter  court  has  jurisdiction, 
notwithstanding  it  should  turn  out  that  the 
debts  in  fact  exceed  300i!.  In  re  Harrison, 
IH.SrO.  819;  9  Jur.,  N.  S.  338 ;  32  £.  J., 
Exch.  159;  11  W.  B.  467;  7  L.  T.  829. 
(Eng.) 

3.  The  24  &  25  Vict.  c.  134,  s.  94,  does 
not  apply  to  a  prisoner  presenting  a  petition 
in  forma  pauperis,  and  owing  debts  exceed- 
ing 3002.  In  re  Ooombes,  S  B.  Sr  S.  296 ;  9 
Jwr.,  N.  S.  572;  32  L.  J.,  Q.  B.  65 ;  11  W. 
B.  114;  7  L.  T.,  N.  S.  379.    (Eng.) 

4.  Therefore,  when  in  such  a  case  a  judge 
of  a  county  court  of  the  district  in  which  a 
bankrupt  was  in  prison,  adjudicated  him 
bankrupt,  and  transferred  the  proceedings 
to  the  county  court  of  the  district  in  which 
the  bankrupt  had  resided  for  six  months 
next  before  the  filing  of  the  petition.  Seld, 
that  the  judge  of  the  latter  county  court 
was  right  in  refusing  to  entertain  the  case. 
Id. 


COURT  OF  ERRORS. 

1.  Practice  in.  Where  a  defendant  in 
?rror  against  whom  the  plaintiffs  brought  a 
suit  in  the  court  below  to  recover  an  alleged 
debt  arising  upon  contract  was  discharged  as 
a  bankrupt,  during  the  pendency  of  the  writ 
of  error,  the  court  gave  the  plaintiffs  leave 
to  discontinue  without  costs.  Labron  & 
Ives  V.  Worain,  5  Hill,  373. 


COURT    HAVING-    REVISORY 
JURISDICTION. 

1.  May  call  for  additional  evi- 
dence. This  court  has  jurisdiction  lo  revise 
and  correct  the  decisions  of  a  judge  of  insol- 
vency as  to  matters  of  fact ;  and  in  the  exer- 
cise of  this  jurisdiction  is  not  limited  to  the 
evidence  which  was  before  him,  but  may  al- 
low the  parties  to  introduce  other  evidence. 
Lancaster  v.  Choate,  5  Allen,  (^Mass.')  530. 


COVENANT. 

1.  In  deed  discharged  by  certifi- 
cate. A  covenant  for  quiet  enjoyment  con- 
tained in  a  deed  is  discharged  by  a  certifi- 
cate in  bankruptcy  where  the  breach  hap- 
pens after  the  filing  of  the  petition  upon 
which  the  certificate  is  granted.  Jemison 
V.  Blowers,  5  Barb.  686. 

2.  Not  to  release  no  defense 
against  lessee's  assignee.  A  lessee's 
covenant  not  to  lease  or  underlet,  nor  per- 
mit any  person  to  occupy  the  premises  with- 
out the  consent  of  the  lessor,  affords  no 
defense  to  the  lessee  in  an  action  to  recover 
the  premises  by  one  holding  an  assignment 
from  the  lessee's  assignee  appointed  in  vol- 
untary proceedings  in  insolvency.  Bemis  v. 
Wilder,  100  Mass.  Beports,  446. 

3.  To  pay  on  recovery.  A  covenant 
by  0.  that  A.  shall  pay  what  B.  recovers 
against  him  in  a  suit  to  be  brought,  and  for 
which  payment  C.  binds  himself,  his  heirs, 
etc.,  is  not  discharged  by  the  bankruptcy 
and  certificate  of  A.  Bond  v.  Gardiner,  4 
Burney  Pa.  Beports,  269. 


COWKEEPERS. 
1.  A  farmer,  who  was  under  covenant 
with  his  landlord  to  consume  the  whole  of 
the  turnips  and  other  roots  upon  his  farm, 
kept  cows  as  part  of  his  stock,  the  milk  from 
which,  beyond  what  was  consumed  by  him- 
self and  family,  he  was  in  the  habit  of  sell- 
ing, and  for  that  purpose  he  daily  sent  a  man 
to  sell  and  deliver  the  milk,  some  of  the  pur- 
chasers being  regular,  and  some  chance  cus- 
tomers ;  if  he  had  not  sold  the  milk  he  would 
have  sustained  a  loss  by  keeping  so  many 
cows  upon  the  farm ;  but  keeping  cows  to 
the  extent  he  did,  and  selling  their  milk,  was 
a  husbandlike  and  profitable  way  of  using  the 
farm ;  is  not  a  cowkeepeer.  Bell  v.  Young, 
15  C.  B.  254;  1  Jwr.,  N.  S.  167 ;  24  L.  J., 
C.  P.  66;  S.  P.  ex  parte  Deming,  1  De  Qex, 
398;  11  Jm.  92;  L.  J.,  Bank.  3.     (Eng.) 


COVERTURE. 
1 .  In  all  cases  where  the  trade  of  a  mar- 
ried woman  is  not  under  the  control  of  her 
husband,  and  he  is  not  answerable, for  the 
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debts  contracteJ  by  her,  or,  in  other  words, 
in  all  cases  where  in  actions  against  her  upon 
her  contracts,  a  plea  of  cc^erture  will  be  no 
answer ;  she  is  subject  to  the  bankrupt  law 
as  fully  as  a  femme  sole.  Ex  parte  Mear,  2 
Bro.  266. 

2.  A  femme  covert  engaged  in  trade  must 
do  so  in  accordance  with  the  statute  of  the 
state.  Not  having  done  so,  and  being  inca- 
pacitated to  make  contracts,  she  may  avail 
herself  of  her  coverture  to  defeat  debt  in 
bankruptcy.  In  re  Slicter,  (ilfiwn.)  2  N. 
B.  B.  107. 


CREDrBILITY. 

1.  Destroyed  by  conviction  of 
forgery.  Where  an  insolvent  debtor,  pre- 
vious to  his  imprisonment  on  a  ca.  sa.  in  the 
county  jail,  had  been  convicted  of  forgery, 
and  under  his  sentence  had  served  out  his 
term  of  imprisonment  in  the  state  prison, 
never  having  been  pardoned.  Seld,  that  he 
was  thereby  disqualified  from  making  an 
affidavit  to  his  petition  for  his  discharge 
from  imprisonment  under  the  insolvent  laws. 
People  ex  rel.  Lord  v.  Robertson,  ante,  90. 


CREDITS  AND  DEBTS,  MU- 
TUAL. 

1.  That  in  all  cases  of  mutual  debts  or 
mutual  credits  between  the  parties,  the  ac- 
count between  them  shall  be  stated,  and  one 
debt  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid,  but  no  set-off 
shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate.  Provided,  That 
no  set-off  shall  be  allowed  in  favor  of  any 
debtor  to  the  bankrupt  of  a  claim  purchased 
by  or  transferred  to  him  after  the  filing  of 
the  petition.  Section  20  U.  S.  bankrupt  act, 
1867. 


CREDIT. 
1 .  Not  expired  before  the  statute. 

Goods  sold,  payable  for  by  the  custom  of 
the  trade,  two  months  after  the  sale,  did  not 
create  a  debt  to  support  a  commission,  until 
the  time  of  credit  had  elapsed.  Ex  parte 
JRoberts,  1  Madd.  72;  2  Rose,  378.   (Eng.) 


2.  Nor  was  a  debt  for  goods  sold  upon 
an  agreement  to  be  paid  for  by  a  present  bill, 
payable  at  a  future  day.  Hoskins  v.  Du- 
peroy,  9  East.  498  ;  6  Esp.  58 ;  Hurbert  v. 
Brown,  Clarke,  54.     (Eng.) 

3.  Where  goods  were  sold,  to  be  paid  for 
by  a  bill  at  four  months,  and  no  bill  was 
given,  there  was  not  a  good  petitioning  cred- 
itor's debt  arising  from  this  sale  for  the  sel- 
ler to  support  a  commission  against  the  pur- 
chaser, till  the  four  months  had  expired. 
Cothay  v.  Murray,  1  Camp.  235.    (Eng.) 

4>  Upon  a  sale  of  goods  at  six  or  nine 
months'  credit,  the  pvirchaser,  by  not  pay- 
ing at  the  end  of  six  months,  makes  elec- 
tion to  take  credit  for  the  nine  months,  and 
there  was  no  debt  to  support  a  commission 
till  the  nine  months  were  expired.  Price  v. 
Nixon,  5  Taunt.  338 ;  2  Bose,  438.    (Eng.) 

5.  If  a  party  agrees  to  take  a  work  which 
is  to  be  pubhshed  in  eighteen  month.s,  at  in- 
tervals of  two  months,  the  debt  due  for  the 
numbers  delivered  is  sufficient.  Mayor  v. 
Payne,  3  Bing.  285 ;  11  Moore,  2;  2  C.  S 
P.  91.    (Eng.) 

6.  A  debt  for  money  lent  on  mortgage, 
payable  after  six  months'  notice,  such  notice 
not  to  expire  before  a  certain  day,  is  a  good 
petitioning  creditor's  debt,  without  any  no- 
tice given,  and  more  than  six  months  before 
that  day.  Hill  v.  Harris,  M.  £  M.  448. 
(Eng.) 

7.  Obtaining  goods  on.  An  insolvent 
obtained  goods  on  credit  from  various  par- 
ties with  the  intent  to  defraud  under  the 
false  color  and  pretence  of  carrying  on  busi- 
ness and  dealing  in  the  ordinary  course  of 
trade.  On  a  hearing  before  a  commissioner 
he  was  held  to  bail  in  the  sum  of  f  5,000. 
United  States  v.  Geary,  4  N.  B.  B.  175. 


CREDITORS. 

1 .  Before  the  English  bankruptcy  act  of 
1869,  when  a  petitioning  creditor  failed  to 
proceed  and  to  obtain  an  adjudication  on  a 
petition  against  a  non -trader,  it  was  not 
competent  for  another  creditor  to  apply  for 
an  adjudication  upon  that  petition.    In  re 
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Bristow,  3  L.  B.,  Ch.  247  ;  37  L.  J.,  Bank. 
9;  18  i.  T.,  N.  S.  222;  16  W.  B.  385. 
(Eng.) 

2.  The  qualification  of  a  creditor  who 
may  file  an  involuntary  petition  is  defined 
to  be  one  who  owes  debts  provable  under 
this  act  to  the  amount  of  $250.  U.  S. 
bankrupt  law,  1867,  s.  39. 

3.  Petitioning  creditors'  claims  must 
amount  to  $250  to  be  sufficient  to  establish 
their  right  to  be  iu  court  as  petitioners  to 
an  involuntary  bankruptcy  proceeding.  The 
fact  that  the  notes  representing  such  claims 
were  given  for  negroes  prior  to  the  time 
the  emancipation  proclamation  took  efiect, 
will  not  be  permitted  to  invalidate  their 
claims.  Such  note  or  notes  were  perfectly 
valid.   Miller  v.  Keyes,  3  N.  B.  B.,  54. 

4.  Where  two  creditors  whose  claims 
singly  did  not  amount  to  $250,  filed  a  peti- 
tion to  have  their  debtor  declared  a  bank- 
rupt, and  the  bankrupt  paid  into  court  the 
full  amount  due  one  of  them,  in  pursuance 
of  a  tender  made  the  day  before,  the  court 
held  that  such  payment  did  not  thereby  de- 
feat the  petition,  it  being  improper  for  one 
creditor  to  receive  payment  in  full  at  the 
expense  of  the  other  creditors,  the  debtor 
being  insolvent.  In  re  Williams  &  Wil- 
liams, 3  N.  B.  B.  74. 

5.  Although  creditors  may  be  credulous 
enough  to  have  believed  their  debtor  solvent 
at  the  time  of  making  a  conveyance,  where 
there  was  reasonable  cause  from  facts  and 
circumstances  existing  at  the  time  of  the 
execution  of  the  same,  sufficient  to  satisfy 
prudent  men  of  the  insolvency  of  the  debtor, 
the  conveyance  should  be  declared  void. 
Chadbum  et  al.  v.  Cole  et  at  3  N.  B.  B. 
100. 

6.  A  creditor  whose  debt  is  not  yet  due, 
may  petition  to  have  his  debtor  declared  a 
bankrupt.  Phelps  v.  Classen,  3  N.  B.  B. 
32. 

7.  A  creditor  aware  of  his  debtor's  insol- 
vency, cannot,  by  collusion  with  him,  or  by 
a  race  of  diligence,  obtain  a  preference  to 
the  injury  of  other  creditors.  In  re  Kings- 
bury et  al.  (JN.  D.  N.  T.)  3  N.  B.  B.  84. 


8.  When  a  creditor  has  reasonable  cause 
to  believe  his  debtor  insolvent,  and  purchases 
goods  of  him,  the  transaction  is  void,  espe- 
cially so  if  the  debtor  make  the  sale  with 
a  view  of  giving  a  preference ;  and  the  as- 
signee in  bankruptcy  of  such  insolvent  may 
recover  the  value  of  the  goods  from  such 
creditor.  In  re  McDonough,  (Missov/ri,')  3 
JV.  B.  B.  53. 

9.  Creditors  having  reasonable  cause  to 
believe  a  debtor  insolvent,  and  accepting 
chattel  mortgages  from  him  to  secure  their 
debts,  thereby  participating  in  such  a  fraud 
on  the  act  as  to  found  a  proceeding  against 
the  debtor  in  involuntary  bankruptcy,  will 
not  be  permitted  to  relinquish  their  intended 
preferences  and  claims  to  prove  their  debts 
under  the  23d  or  any  other  section  of  the 
bankrupt  act  of  1807.  In  re  Princeton, 
(Wisconsin,')  1  N.  B.  B.  178. 

10.  Where  property  is  assigned  to  credi- 
tors with  fraudulent  preference,  the  value  of 
the  property  exempt  from  execution  must 
be  deducted  and  judgment  entered  up  lor  the 
remainder  in  favor  of  the  assignee  in  bank- 
ruptcy. Grow  v.  Ballard  &  Hall,  (^Cal.)  2 
N.  B.  B.  69. 

1 1.  Joint  creditors,  not  partners,  cannot 
vote  separately.  In  re  Purvis,  (Md.)  N.  B. 
B.  Sup.  XXXV. 

12.  Where  a  debtor,  a  member  of  a  late 
firm,  files  his  individual  petition  in  bank- 
ruptcy, all  his  creditors  can  prove  their 
claims,  whether  individual  or  partnership. 
In  re  Frear,  (S.  D.  N.  T.)  1  JV.  B.  B. 
201. 

13.  Where  there  is  a  joint  fund  the  joint 
creditors  take  it,  and  where  there  is  a  sepa- 
rate fund  the  separate  creditors  take  it,  the 
27th  section  of  the  TJ.  S.  bankrupt  act  of 
1867,  providing  that  when  the  creditors  who 
are  entitled  to  share  in  the  distribution  have 
been  determined,  they  shall  take  pro  rata. 
In  re  Byrne,  (Pa.)  1  N.  B.  B.  122. 

14.  A  creditor  taking  a  mortgage  upon 
real  and  personal  estate,  being  well  aware  at 
the  time  that  the  debtor  has  no  money  to 
pay  the  debt  long  overdue,  must  be  pre- 
sumed to  have  knowledge  of  the  insolvency 
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and  is  guilty  of  taking  a  preference  in  fraud 
of  the  act,  and  the  security  so  obtained  is 
void.  In  re  Graham,  et  al.  (N.  D.  N.  T.) 
3  N.  B.  B.  93  ;  Haughey  v.  Albin,  2  N.  B. 
B.  129  ;  Foster  v.  Hackley,  ibid,  131 ;  Grow 
V.  Ballard,  ibid,  69;  Whiter.  Raftery,  3  N. 
B.  B.  53  ;  Ahl  et  al.  v.  Thorner,  iMd,  29. 

15.  A  creditor  or  his  attorney  has  the 
right  to  serve  notice  on  the  register  to  the 
eflect  that  before  receiving  proofs  of  claim,  to 
which  he  objects,  he  should  have  an  oppor- 
tunity to  investigate  into  and  show  cause 
why  the  objectionable  claim  should  not  be 
proved.  In  re  Smith,  (S.  D.  N.  Y.)  1  N- 
B.  B.  25. 

1 6.  Partnership  creditors  will  be  entitled 
to  be  paid  pari  passu  with  the  individual 
creditors,  where  the  assets  are  individual 
only,  though  mainly  consisting  of  goods 
purchased  by  the  bankrupt  from  the  part- 
nership on  its  dissolution  prior  to  the  bank- 
ruptcy. In  re  Jewett,  (JM.)  1  N.  B.  B. 
130. 

17.  Creditors  have  a  right  to  prove  notes 
deposited  with  them  as  collaterals.  Bailey 
V.  Nichols,  et  al.  iOhio,')  2  N.  B.  B.  151. 

18.  If  any  surplus  assets  remain  after 
payment  of  debts  proved,  they  should  be  ap- 
plied and  distributed  pro  rata  amougst  the 
bankrupt's  creditors  whose  names  appear  in 
his  schedule,  although  they  may  have  failed 
to  make  proper  proof  of  their  claims.  In  re 
James,  in  re  Haynes,  (_Was7iington,  D.  C) 
2  N.  B.  B.  78. 

1 9.  Contra. — After  holding  the  assets  in 
his  possession  for  a  reasonable  time,  subject 
to  creditor's  claims,  the  assignee  may  be  or- 
dered to  pay  same  over  to  the  bankrupt.  It 
is  not  the  duty  of  the  assignee  to  hunt  up 
and  pay  supposed-  creditors.  In  re  Hoyt, 
(Miss.)  3  N.  B.  B.  13. 

20.  A  creditor  of  a  debt  which  is  prov- 
able in  bankruptcy,  who  has  commenced  a 
suit  in  a  state  court  for  the  recovery  of  his 
debt,  may  be  enjoined  to  stay  all  proceed- 
ings in  such  suit,  whether  such  debt  be  one 
to  which  the  bankrupt's  discharge  would  be 
a  bar  or  not,  until  a  determination  is  had  as 
to  the  bankrupt's  right  to  a  discharge.  In  re 
Rosenberg,  (S.  D.  N.  T.)  2  N.  B.  B.  81. 


2 1 .  A  creditor  whose  name  does  not  ap- 
pear upon  the  debtor's  schedules  and  who 
has  had  no  notice,  is  not  concluded  by  the 
bankrupt's  discharge.  Barnes  v.  Moore, 
(^Ohio,')  2  N.  B.  B.  174. 

22.  Any  creditor,  after  his  claim  has 
been  duly  proven  and  admitted,  has  the 
right  to  ask  that  the  petitioner  be  com- 
pelled to  amend  any  defect  in  his  petition 
or  schedule,  In  re  Jones,  (  Ya.")  2  N.  B. 
iJ.  20. 

23.  A  creditor  may  refuse  to  be  exam- 
ined in  relation  to  a  question  of  usury  upon 
the  debt  for  which  the  judgment  was  ren- 
dered. Hurt  &  Calloway  v.  Harding, {Va.) 
4  N.B.B.  10. 

24.  Bill  in  state  court  proceed- 
ings. Where  creditors'  bills  are  filed  and  a 
receiver  appointed  who  obtains  possession  of 
the  property,  his  rights  will  prevail  over  the 
claims  of  an  assignee  in  bankruptcy.  Sedg- 
wick V.  Menck,  6  Bl.  C.  C.  156. 

25.  Bill,  lien  of.  Thejien  upon  a  debt- 
or's property  and  rights  in  action  created 
by  an  execution  returned  unsatisfied,  and 
the  commencement  of  a  suit  by  judgment 
creditor's  bill,  is  not  divested  by  a  sub- 
sequent discharge  in  bankruptcy.  Sem- 
ble,  that  the  judgment  remains  on  foot, 
notwithstanding  the  discharge  so  far  as  it 
may  be  necessary  to  uphold  proceedings  to 
enforce  the  lien.  Macy  v.  Jordan,  2  Benio, 
570. 

26.  Brought  in  by  amendment. 
Where  a  bankrupt  (after  an  assignee  has 
been  chosen)  with  leave  has  amended  his 
schedules  so  as  to  include  a  new  creditor,  it 
is  not  necessary  to  call  a  new  meeting  of 
creditors  for  the  purpose  of  choosing  an 
assignee.  This  would  be  contrary  to  the 
spirit  and  intent  of  the  bankrupt  act.  The 
new  creditor  should  receive  full  notice  of 
the  state  of  the  case,  and  be  has  an  oppor- 
tunity under  the  U.  S.  supreme  court  orders 
to  petition  for  the  removal  of  the  assignee 
for  cause.  In  re  Carson,  (S.  D.  N.  T.)  5 
N.  B.  B. 

27.  Consent  of  to  discharge.   See 
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28.  Composition,  by.  Whenever  an 
assignee  shall  make  application  to  the  court 
for  authority  to  submit  a  controversy  arising 
in  the  settlement  of  demands  against  the 
bankrupt's  estate,  or  of  debts  due  to  it  to 
the  determination  of  arbitrators,  or  for  au- 
thority to  compound  and  settle  such  contro- 
versy by  agreement  with  the  other  party, 
the  subject-matter  of  the  controversy  and 
the  reasons  why  the  assignee  thinks  it 
proper  and  most  for  the  interest  of  the 
creditors  that  it  should  be  settled  by  arbi- 
tration or  otherwise  shall  be  set  forth  clearly 
and  distinctly  in  the  application;  and  the 
court  upon  examination  of  the  same  may 
immediately  proceed  to  take  testimony  and 
make  an  order  thereon,  or  may  direct  the 
assignee  to  give  notice  of  the  application, 
either  by  publication,  or  by  mail,  or  both,  to 
the  creditors  who  have  proved  their  claims, 
to  appear  and  show  cause,  on  the  day  to  be 
named  in  the  order  and  notice,  why  the  ap- 
plication should  not  be  granted,  and  may 
make  such  order  thereon  as  may  be  just 
and  proper.  General  Order  No.  20  Sup. 
Gt.  U.  S. — In  Bankruptcy. 

29.  Death  of  petitioning.  Where  a 
petitioning  creditor  died  after  issuing  the 
commission  and  before  adjudication,  it  was 
ordered  that  the  commissioner  should  be  at 
liberty  to  adjudicate  upon  the  deposition  of 
his  executors.  Ex  parte  Tanner,  1  Mont, 
(i  Mae.  292;  S.  P.,  ex  parte  Win  wood,  1 
Glyt^<&J.2h2.    (Eng.) 

30.  Debts  not  due.  The  39, 19  &  32 
sections  of  the  TJ.  S.  bankrupt  act  of  1867, 
are  wholly  unambiguous,  and,  literally  con- 
strued, authorize  a  creditor  whose  debt  is 
not  due  to  become  a  petitioner  and  force 
his  debtor  into  bankruptcy.  Linn  v.  Smith, 
^Michigan,)  4  N.  B.  B.  12. 

31.  Elements  of  preference.  Where 
the  debtor  when  insolvent  suffered  his  prop- 
erty to  be  taken  on  legal  process  on  behalf 
of  creditors,  with  the  intent  to  give  them 
preference,  and  if  they  had  at  the  time  rea- 
sonable cause  to  believe  that  he  was  insol- 
vent, and  that  the  transaction  was  in 
fraud  of  the  provisions  of  the  bankrupt  act, 
and  the  transaction  took  place  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  it  was  a  fraud  on  the  act.  for 
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the  debtor  to  give,  and  for  the  creditors  to 
accept,  of  the  preference  with  the  intent  to 
prefer.  The  insolvency,  the  intent  to  pre- 
fer and  the  doing  and  suffering  the  thing 
which  works  the  preference  are  the  elements 
on  the  part  of  the  debtor.  The  elements  on 
the  part  of  the  creditor  are  the  receiving,  or 
being  benefited  by  such  thing,  reasonable 
cause  to  believe  that  a  preference  is  in- 
tended. These  six  elements  must  co-exist, 
but  nothing  else  is  necessary  to  make  the 
transaction  void  if  challenged  by  the 
assignee  in  bankruptcy  in  due  time.  Kohl- 
saat  V.  Hoguet,e<  al.  (_8.  B.  N.  F.)  5  N. 
B.  B.  159. 

32.  Election  of,  in  what  cases. 
A  petitioning  creditor  under  a  first  commis- 
sion, which  was  separate  against  one  of 
three  partners,  being  a  joint  creditor,  was 
entitled  to  his  election  under  a  second  com- 
mission, which  was  joint  against  two  of  the 
firm,  to  prove  against  the  joint  or  separate 
estate.  Ex  parte  Smith,  1  Glyn.  &  J.  256. 
(Eng.) 

33.  A  joint  creditor  sued  out  two  sepa- 
rate commissions ;  under  one  he  proved 
against  the  joint  estate  and  received  a  divi- 
dend, at  which  time  he  was  ignorant  of  his 
right  to«prove  against  the  separate  estate  of 
the  other.  Held,  that  he  had  not  conclu- 
sively elected  to  prove  as  a  joint  creditor, 
but  that  refunding  the  dividend  with  inter- 
est, he  might  prove  as  a  separate  creditor. 
Ex  parte  Bolton,  Buck,  7.    (Eng.) 

34.  A.  employed  B.  and  C.  as  his  stack* 
brokers,  and  for  the  more  convenient  trans- 
fer, allowed  stock  belonging  to  him  to  stand 
in  the  name  of  B.  alone.  B.,  without  the 
consent  or  knowledge  of  A.,  sold  his  stock, 
and  paid  the  produce  into  the  partnership 
funds  of  B.  and  C;  B.  and  C.  afterwards 
having  become  bankrupts.  Held,  that  A. 
was  entitled  to  prove  against  the  separate 
estate  of  B.,  or  against  the  joint  estate,  as 
he  should  think  proper.  Ex  parte  Turner, 
Mont.  &  Mae.  255.     (Eng.) 

35.  By  deed,  the  stock  and  effects  of  a 
partnership  were  assigned  to  the  continu- 
ing partner,  who  covenanted  to  pay  the 
joint  debts;  the  partners  become  bankrupt; 
Held,  that  the  joint  creditors  not  having 
previously  to  the  bankruptcy  accepted  the 
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continuing  partner  as  their  sole  debtor^  had 
not  an  election  to  prove  against  the  separate 
estate  of  the  continuing  partner.  Ex  parte 
Freeman,  Buck,  471.    (Bng.) 

36.  Eligibility  of.  See  Assignee. 

37.  "When  to  be  made.  A  creditor 
under  a  joint  and  several  bond  may  prove 
against  both  joint  and  separate  estate,  but 
must  make  his  election  before  a  dividend. 
Ex  parte  Bentley,  2  Cox,  288.     (Eng.) 

38.  A  creditor  who  has  a  right  to  elect 
between  joint  and  separate  estate,  must  make 
his  election  before  a  dividend  is  declared  of 
the  estate  against  which  he  has  proved. 
His  election  is  gone  if  he  does  not  act  in 
the  character  in  which  he  has  proved.  Ex 
parte  Husband,  5  Madd,  419 ;  2  Glyn.  &  J. 
4.    (Eng.) 

39.  And  electing  to  go  against  the  joint 
estate  he  has  no  preference  to  the  other 
creditors  upon  surplus  of  the  separate  estate 
beyond  separate  debts.  Ex  parte  Be  van, 
10  Ves.  107.     (Eng.) 

40.  A  creditor  holding  bills  of  A.  &  B., 
secretly  partners,  using  the  one  his  name  and 
drawer,  and  the  other  as  acceptor,  proved 
them  first  against  the  separate  estate  of  A., 
under  a  separate  flat,  then  also  against  the 
joint  estate  of  A.  and  B.;  then  he  received 
a  dividend  out  of  the  separate  estate,  it 
being  at  that  time  intimated  to  him  that  one 
proof  must  be  expunged.  Subsequently, 
one  proof  was  expunged  accordingly.  Held, 
that  by  receiving  the  dividend  he  had  not 
made  his  election  to  abide  by  his  separate 
proof,  but  on  refunding  the  dividend  he 
might  elect  to  come  in  under  the  joint  fiat. 
Ex  parte  Law,  3  Beac.  541 ;  1  Mont.  & 
Chit.  111.    (Eng.) 

41.  By  articles  of  partnership  entered 
into  in  May,  1843,  between  A.  and  B.,  as 
solicitors,  it  was  agreed  that  on  the  death 
of  either,  the  surviving  partner  should  dur- 
ing the  joint  lives  of  himself  and  the  widow 
of  the  deceased  partner,  pay  to  the  appointee 
of  the  deceased  partner  an  annuity  of  200?^., 
or  one-fourth  part  of  the  profits  of  the 
business,  according  as  the  surviving  partner 
should  elect.  In  August,  1843,  A.,  on  his 
marriage  with  H.,  made  an  appointment  in 
her  favor  of  an  annuity  of  2002.,  or  at  B.'s 


election  of  one-fourth  part  of  the  profits  of  B. 
in  the  business.  The  partnership  between 
A.  and  B.  continued  until  A.'s  death,  in 
September,  1851.  B.  then  conducted  the 
business  alone  until  his  bankruptcy  in  1586, 
but  he  did  not  in  the  interval  between  the 
death  of  A.  and  his  own  bankruptcy  make 
any  payment  either  in  respect  of  the  annuity 
of  2001.,  or  of  one-fourth  part  of  the  profits 
of  his  business,  nor  did  he  make  any  elec- 
tion between  the  two ;  his  assignees  in  bank- 
ruptcy, however,  elected  if  obliged  to  elect 
to  pay  to  H.  one-fourth  part  of  the  profits. 
At  the  death  of  A.  the  partnership  was 
indebted  to  difierent  persons  to  an  amount 
exceeding  such  one-fourth  part  of  the  profits, 
and  those  debts  had  been  paid  off  by  B. 
prior  to  his  bankruptcy.  Held,  first  that 
the  assignees  of  B.  were  entititled  to  elect. 
Ex  parte  Harper,  1  De  G.  (&  J.,  180;  Jtir., 
N.  S.  724;  26  L.  J.,  Bank,  74.     (Eng.) 

42.  Held,  secondly,  that  they  were  enti- 
tled to  set  off'  against  the  profits  of  the  busi- 
ness payable  to  H.,  the  amount  of  debts  due 
from  the  partnership  at  A.'s  death.  The 
debts  so  paid  by  B.  having  exceeded  the 
amount  of  profits  payable  to  H.,  no  proof 
on  her  behalf  was  admitted.    Id. 

43.  A  creditor  brought  an  action  against 
one  of  three  joint  debtors,  two  of  whom 
were  out  of  the  jurisdiction  and  obtained 
judgment.  The  creditors  afterwards  issued 
a  fiat  against  the  debtor  against  whom  he 
had  so  recovered.  Distinct  accounts  "were 
directed  to  be  kept  of  the  joint  estate  of  the 
three  debtors.  The  creditor  endeavored  to 
transfer  his  proof  from  the  separate  to  the 
joint  estate,  but  was  refused  permission  by 
commissioner.  Upon  an  appeal,  the  cred- 
itor agreeing  to  abandon  or  withdraw  proof 
made  against  the  separate  estate,  the  court 
declared  he  was  entitled  to  make  such  proof 
as  he  would  be  entitled  to  make  if  the  action 
had  not  been  brought,  and  the  judgment 
had  not  been  obtained.  Ex  parte  Jones,  15 
Jur.  214 ;  20  L.  J.,  Bank.  35.     (Eng.) 

44.  Joint  creditors  who  have  proved  un- 
der a  separate  fiat,  are  entitled  to  receive  a 
dividend  on  their  proofs  out  of  the  surplus 
of  the  separate  estate,  before  the  separate 
creditors  are  paid  interest  on  their  debts. 
Ex  parte  Wood,  2  Mont,  D.  &I>.  283  ;  5 
Jur.  1115.    (Eng.) 
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45.  A  joint  and  separate  creditor  who 
has  proved  against  the  joint  estate  is  not 
permitted  without  special  grounds  to  retire 
from  his  proof;  and  prove  against  the  sepa- 
rate estate.  Ex  parte  Dixon^  2  Mont.,  2).  <& 
J3.312.    (Kng.) 

46.  Where  a  large  number  of  creditors 
had  a  right  of  election  to  prove  against  the 
joint  or  separate  estate,  and  tlie  estates  were 
not  so  ascertained  as  to  enable  the  creditors 
to  elect,  a  temporary  order  was  made  that 
no  large  dividend  should  be  declared  of  the 
one  than  of  the  other  estate.  Ex  parte  Ar- 
boime.  Be  Gex,  359..    (Eng.) 

47.  The  rule,  that  a  joint  creditor  suing 
out  a  separate  flat  should  receive  dividends 
on  his  joint  debt  out  of  the  separate  estate 
pari  passu  with  the  separate  creditors,  ap- 
plies to  a  case  where,  beside  the  joint  debt, 
there  is  due  to  the  joint  creditor  from  the 
bankrupt  a  separate  debt  of  sufficient 
amount  to  support  a  flat.  Bunnett  v. 
Blake,  2  Mont.,  D.  S  B.  357;  6  Jur.  331. 
(Eng.) 

48.  If  A.  and  B.,  joint  traders,  become 
bankrupt,  and  there  are  joint  and  separate 
commissions  taken  out  against  them,  and  A. 
and  B.,  before  the  bankruptcy,  become 
jointly  and  severally  bound  to  C,  0.  may 
choose  under  which  commission  he  will 
come,  but  he  cannot  come  in  under  both.  Ex 
parte  Rowlandson,  3  P.  Wms.  405.  (Eng.) 

49.  First  meeting  of.  At  the  meet- 
ing held  in  pursuance  of  the  notice,  one  of 
the  registers  of  the  court  shall  preside  and 
the  messenger  shall  make  return  of  the  war- 
ant  and  of  his  doings  thereon.  And  if  it  ap- 
peal's that  the  notice  to  the  creditors  has  not 
been  given  as  required  in  the  warrant,  the 
meeting  shall  forthwith  be  adjourned  and  a 
new  notice  given  as  required.  If  the  debtor 
dies  after  the  issuing  of  the  warrant  the  pro- 
ceedings may  be  continued  and  concluded  in 
like  manner,  as  if  he  had  lived.  Sec.  12 
U.  S.  bankrupt  act,  1867. 

50.  Having  a  pledge.  A  creditor 
having  a  pledge  for  his  debt  cannot  be  re- 
quired to  surrender  it  until  his  liability  or 
debt  is  discharged.  In  re  Buse,  (_Mo.)  3  N. 
B.  B.  52. 


51.  Holding  security.  When  a, 
creditor  has  a  mortgage  or  pledge  of  real  or 
personal  property  of  the  bankrupt,  or  a  lien 
thereon  for  securing  the  payment  of  a  debt 
owing  to  him  from  the  bankrupt,  he  shall  be 
admitted  as  a  creditor  only  for  the  balance 
of  the  debt  after  deducting  the  value  of 
such  property  to  be  ascertained  by  agree- 
ment between  him  and  the  assignee,  or  by  a 
sale  thereof  to  be  made  in  such  manner  as 
the  court  shall  direct.  Sec.  20  U.  S. 
bankrupt  act,  1867. 

52.  Informality  of.  Objection  to  the 
informality  of  a  creditors'  petition  should  be 
taken  at  the  first  hearing,  but  will  be  enter- 
tained at  any  time  previous  to  trial.  In  re 
Steere  &  Pooke,  (iS.  I.)  5  N.  B.  B.  161. 

53.  Meaning  of.  The  phrase  in  the  6th 
section,  "  any  creditor  or  creditors  who  shall 
claim  any  debt  or  demand  under  the  bank- 
ruptcy," does  not  mean  only  such  creditors 
who  come  in  and  prove  their  debts,  but  all 
creditors  who  have  a  present  subsisting 
claim  upon  the  bankrupt's  estate  whether 
they  have  a  security  or  mortgage  therefor  or 
not.  Ex  parte  Christy,  (U.  S.  S.  C.)  3 
How.  292. 

54.  May  act  by  attorney.  Any 
creditor  may  act  at  all  meetings  by  his  duly 
constituted  attorney  the  same  as  though 
personally  present.  Sec.  23  U.  S.  bankrupt 
act,  1867. 

55.  Meetings.  Whenever  any  bank- 
rupt shall  apply  for  his  discharge,  within 
three  months  from  the  date  of  his  being 
adjudged  a  bankrupt '  under  the  provisions 
of  the  29th  section  of  the  act,  the  court  may 
direct  that  the  second  and  third  meetings  of 
creditors  of  said  bankrupt,  required  by  the 
27th  and  28th  sections  of  said  act,  shall  be 
had  on  the  day  which  may  be  fixed  in  the 
order  of  notice  for  the  creditors  to  appear 
and  show  cause  why  a  discharge  should  not 
be  granted  such  bankrupt;  and  the  notices 
of  such  meeting  shall  be  sufficient  if  it  be 
added  to  the  notice  to  show  cause,  that  the 
second  and  third  meetings  of  said  creditors 
shall  be  had  before  the  register  on  the  same 
day  that  cause  may  be  shown  against  the 
discharge,  or  upon  some  previous  day  or 
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days.    General  Order  No.  25,  Sup.  Ct.  U. 
S.  — In  Bankrupted/. 

[In  the  southern  district  of  New  York, 
second  and  third  meetings  are  required  only 
where  there  are  assets.     1  N.  B.  R.  26.] 

56.  Non  appearance.  A  creditor 
■who  does  not  appear  upon  the  return  day 
of  the  order  to  show  cause  why  dischai^e 
should  not  be  granted  has  no  standing  in 
court,  and  cannot  subsequently  file  specifi- 
cations against  bankrupts'  discharge.  It  is 
not  necessary  to  state,  in  specifications,  that 
the  persons  named  to  whom  fraudulent  pay- 
ments are  stated  to  have  been  made,  were 
creditors  of  the  bankrupt.  False  swearing, 
if  alleged,  must  be  charged  to  have  been 
wilful.  The  strictness  of  common  law 
pleading  is  not  required  in  creditors'  specifi- 
cations, but  the  bankrupt  is  entitled  to  such 
particularity  of  statement  as  will  give  him 
reasonable  notice  of  what  is  expected  to  be 
proven  against  him.  In  re  Smith  &  Bick- 
ford,  5  N.  B.  B.  20. 

57.  Notice  to.  That  a  warrant  in 
bankruptcy  has  been  issued  against  the 
estate  of  the  debtor.  That  the  payment  of 
any  debt  or  the  delivery  of  any  property 
belonging  to  such  debtor  to  him  or  for  his 
use,  and  the  transfer  of  any  property  by  him 
are  forbidden  by  law.  That  a  meeting  of 
the  creditors  of  the  debtor,  giving  the  man- 
ner, residences  and  amounts,  so  far  as 
known,  to  prove  their  debts,  and  choose  one 
or  more  assignees  of  his  estate,  will  be  held 
at  a  court  of  bankruptcy,  to  be  holden  at  a 
time  and  place  designated  in  the  warrant 
not  less  than  ten  nor  more  than  ninety  days 
after  the  issuing  of  the  same.  Sec.  11  U. 
S.  bankrupt  act,  1867. 

58.  Other  than  petitioning  cred- 
itors. If  the  petitioning  creditor  shall  not 
appear  and  proceed  on  the  return  day,  or 
adjourned  day,  the  court  may,  upon  the 
petition  of  any  other  creditor,  to  the  re- 
quired amount,  proceed  to  adjudicate  on 
such  petition,  without  requiring  a  new  ser- 
vice or  publication  of  notice  to  the  debtor. 
Sec.  42  U.  S.  bankrupt  act,  1867. 

59.  Other  than  petitioning  inter- 
ference of.  One  claiming  to  be  a  creditor 
of  an  alleged  bankrupt  can  have  no  concern 


in  the  matter  before  adjudication.  Hence 
he  cannot,  at  this  stage  of  the  proceedings, 
move  that  all  proceeding  in  bankruptcy  in 
this  court  in  the  matter  of  the  said  debtors 
be  perpetually  stayed,  or  that  said  petitions 
and  proceedings  be  dismissed.  The  ques- 
tions at  issue  on  the  petitions  for  adjudica- 
tion in  the  United  States  district  court,  and 
the  denials  of  bankruptcy  by  the  debtors, 
are  questions  solely  between  snch  petition- 
ing creditors  and  the  debtors  with  which  no 
outside  party,  sustaining  merely  the  rela- 
tions of  a  person  who  claims  to  be  a  creditor, 
can  be  permitted  to  interfere.  In  re  Bostoni 
Hartford  and  Erie  E.R.  Co.,  5  N.  B.  E.  232. 

60.  Petition.  Under  the  U.  S.  bank- 
rupt law  of  1867,  if  the  debt  of  the  peti- 
tioning creditor  is  not  valid,  any  other  cred- 
itor may,  by  leave  of  the  court,  be  made  a 
party  to  the  proceeding,  and  the  petition 
may  be  brought  to  a  final  hearing  on  the 
merits.  Moore  v.  The  National  Exchange 
Bank  of  Columbus,  ^Ohio,')  1  N.  B.  B.  123. 

6 1 .  When  a  petition  is  filed  against  an 
alleged  bankrupt,  and  the  same  does  not 
contain  allegations  which  are  sufficiently 
distinct,  he  may  decline  to  answer  on  that 
ground,  and  ask  that  they  be  made  more 
definite,  or  be  stricken  out  of  the  petition. 
In  re  Randall  &  Sunderland,  (^Oregon,')  3  JV. 
JS.  B.  4. 

62.  Where  the  allegations  in  the  credit- 
ors petition  are  not  sustained  by  the  evidence 
it  will  be  dismissed  with  costs.  In  re  Low- 
enstein,  (S.  D.  N.  T.)  2  N.  B.  B.  99. 

63.  A  member  of  a  firm  will  be  allowed 
to  set  up  as  a  defence  to  a  creditors  petition, 
that  he  is  endeavoring  to  obtain  an  extension 
of  time  from  his  creditors.  Hence  a  credit- 
or, who  refuses  to  give  his  consent  to  such 
extension  will  not  be  allowed  to  defeat  the 
debtors  honest  efforts  to  continue  in  busi- 
ness, especially  where  there  is  reasonable 
ground  for  believing  that  with  indulgence  he 
will  pay  his  creditors  in  full.  In  re  Doan, 
etal.(_Mo.)2N.B.B.lS2. 

64.  A  creditor  whose  bill  of  exchange 
has  been  accepted  by  the  debtor  and  which 
the  creditor  has  taken  up  after  an  act  of 
bankruptcy  has  been  committed  by  the  ac- 
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ceptor  but  before  adjudication,  has  a  debt 
suflScient  on  which  to  base  a  petition  for  ad- 
judication against  the  acceptor.  In  re  Cyras, 
6  L.  B^  Ch.  177. 

65.  Amendments  to  creditors'  petition 
covering  alleged  acts  of  bankruptcy,  which 
occurred  more  than  six  months  previous  to 
filing  the  petition  for  adjudication  of  bank- 
ruptcy, will  not  be  allowed.  In  re  Reed,  et 
al.  iN.  D.  N.  r.)  1  N.  B.  B.  137. 

66.  Where  creditors  have  filed  a  peti- 
tion for  the  adjudication  of  a  debtor  and  he 
Subsequently  flies  a  voluntary  petition,  the 
proceedings  on  the  debtor's  petition  will  be 
stayed  to  await  the  determination  of  credit- 
ors petition.  In  re  Stewart,  (Texas,')  3  N. 
B.B.28. 

67.  Petition  cannot  be  signed 
and  verified  by  special  attorney.  A 
creditors'  petition  must  be  signed  and  sworn 
to  by  one  of  the  firm  which  is  the  creditor 
and  not  by  a  special  attorney.  In  re  Steere 
&  Pooke,  (B.  J.)5JV.B.a.l61.  Contra, 
Gayer©.  Bombard  &  Beyrick,  (_S.  D. N.  T.) 

68.  Petition,  where  it  must  be 
filed.  A  creditor's  petition  must  be  filed  in 
the  district  in  which  the  bankrupt  resides  or 
carries  on  business.  In  re  Magie,  2  Bt. 
369  ;  s.  c.  1 N.  B.  B.  153  ;  in  re  Fogerty,  5 
A.  L.  Eev.  163 ;  s.  c.  4  N.  B.  B.  148 ;  in 
re  Leland  Brothers,  5  N.  B.  B.  932.. 

69.  Preferred  contrary  to  act. 
No  person  who  has  received  any  preference 
contrary  to  the  provisions  of  this  act  shall 
vote  for  or  be  eligible  as  assignee.  Section 
18  U.  S.  bankrupt  act,  1867. 

70.  Right  of  to  examine  bank- 
rupt. Although  the  time,  manner  and 
course  of  the  examination  are  to  be  regula- 
ted so  as  to  protect  the  bankrupt  from  op- 
pression, mere  delay  aud  unnecessary  an- 
noyance (in  re  Gilbert,  3  N.  B.  B.  37),  the 
bankrupt  in  asking  from  the  court  or  having 
the  privilege  to  ask  for  a  discharge,  must  be 
subjected  to  the  requirements  precedent 
thereto,  one  of  which  is  a  thorough  exami- 
nation by  every  creditor  who  desires  to  avail 
himself  of  his  rights  under  the  statute.  In 
re  Vogel,  (S.  D.  N.  T.)  5  2V".  B.  B.  393. 


71.  Share  shall  be  pro  rata.  That 
all  creditors  whose  debts  are  duly  proved 
and  allowed  shall  be  entitled  to  share  in  the 
bankrupt's  property  and  estate  pro  rata, 
without  any  priority  or  preference  whatever, 
except  that  wages  due  fr*n  him  to  any  ope- 
rative, or  clerk,  or  house  servant,  to  an 
amount  not  exceeding  fifty  dollars,  for  labor 
performed  within  six  months  next  preceding 
the  adjudication  of  bankruptcy,  shall  be  en- 
titled to  priority,  and  shall  be  first  paid  in 
full.      Section  27  U.  S.  bankrupt  act,  1867. 

73.  Second  meeting.  And  the  as- 
signee shall  then  report  and  exhibit  to  the 
court  and  to  the  creditors  just  and  true  ac- 
counts of  all  his  receipts  and  payments,  veri- 
fied by  his  oath.  And  he  shall  also  produce 
and  file  vouchers  for  all  payments  for  which 
vouchers  shall  be  required  by  any  rule  of 
the  court.  He  shall  also  submit  the  schedule 
of  the  bankrupt's  creditors  and  property  as 
amended,  duly  verified  by  the  bankrupt,  and 
a  statement  of  the  whole  estate  of  the  bank- 
rupt, as  then  ascertained,  of  the  property 
recovered  and  of  the  pi-operty  outstanding, 
specifying  the  cause  of  its  being  outstanding, 
also  what  debts  or  claims  are  yet  undeter- 
mined, and  stating  what  sums  remains  in 
his  hands.  Sec.  27  U.  S.  bankrupt  act, 
1867. 

73.  Secured.  The  U.  S.  district  court 
in  bankruptcy,  will  not  take  notice  of  the  pe- 
tition of  the  only  creditor  whose  debt  is  se- 
cured on  real  estate.  He  must  seek  the  state 
court  for  the  collection  of  his  debt.  In  re 
Johann,  (Wis.)  4  J^.  B.  B.  143;  citing 
Shawhan  v.  Wherritt,  7  How.  27. 

74.  The  U.  S.  district  court  cannot  pre- 
sume, in  the  absence  of  evidence,  that  a  cred- 
itor, who  had  full  security  for  his  debt,  sold 
the  same  for  less  than  its  value.  In  re 
Boutelle,  (N.  H.)  2  JV.  B.  B.  51. 

75.  Where  security  on  property  for  a 
debt  is  retained  by  the  creditor,  he  holds  the 
same  as  a  set-off  ^ro  tanto,  and  may  come  in 
pari  passu  with  other  creditors  for  any  bal- 
ance over  and  above  such  security.  Where 
a  claim  against  a  bankrupt  has  been  paid  in 
part  by  the  bankrupt  or  any  other  party,  the 
balance  only  is  provable  against  the  bank- 
rupt's estate.    Where  mortgage  security  has 
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been  given  by  some  one  other  than  the  bank- 
rupt, the  claimant  may  be  admitted  as  a  cre- 
ditor for  the  whole  of  his  debt ;  such  secu- 
rity can  only  affect  the  proof  of  the  claim 
after  foreclosure,  and  the  title  has  vested  in 
the  mortgagees  of  Ifhe  mortgaged  estate.  In 
re  Cram,  {Maine,')  1  N.  B.  E.  132. 

76.  A  secured  creditor  seeking  to  prove 
his  debt  before  the  choice  of  an  assignee, 
must  abandon  his  security.  After  tlie  ap- 
pointment of  an  assignee  he  will  be  permit- 
ted to  do  so  when  he  has  complied  with  the 
terms  of  section  20  of  the  U.  8.  bankrupt  act 
of  1867.  In  re  High  &  Hubbard,  {Mich.) 
3  N.  B.  B.  46. 

77.  If  a  creditor  has  a  lien,  either  specific 
or  general,  and  he  wishes  to  protect  it,  he 
must  disclose  its  particular  character  that  it 
may  legally  and  according  to  its  priority  or 
dignity  be  ascertained  and  liquidated.  In  re 
Bridgman,  {Georgia,)  1  JV.  B.  B.  59. 

78.  A  creditor  proving  his  claim  and 
omitting  to  mention  a  lien  or  security  which 
he  holds  for  the  same  debt,  will  be  held  to 
have  waived  the  lien  and  relinquished  the 
security  to  the  assignee.  Stewart  v.  Isidor 
et  al.  1  N.  B.  B.  129. 

79.  A  creditor  having  security  may  prove 
his  claim  to  the  amount  exceeding  the  value 
thereof,  and  may  vote  as  creditor  (in  respect 
to  the  overplus  proved  by  him)  upon  the 
choice  of  an  assignee.  In  re  Bolton,  {S. 
D.N.  T.)1N.B.B.BZ. 

80.  The  payment  of  a  judgment  or  de- 
cree which  has  been  obtained  by  an  assignee 
of  a  bankrupt  against  a  prefijrred  creditor, 
who  had  reasonable  cause  to  believe  that  he 
had  accepted  a  preference  contrary  to  the 
provisions  of  the  bankrupt  act,  is  not  a  sur- 
render within  the  meaning  of  sec.  23  of  said 
act,  and  such  secured  creditor  will  not  be 
permitted  to  prove  his  debt  after  the  recove- 
ry by  the  a.ssignee  as  aforesaid.  Tonkin  v. 
TrewnTtha.,  4tN.B.B.  13. 

81.  Secured  creditors  are  entitled  to  div- 
idends upon  their  whole  debt  without  de- 
ducting the  securities  held  by  them  or  the 
proceeds.  Jervis  v.  Smith,  3  N.  B.  B. 
147. 


82.  A  creditor,  who  has  a  lien  upon 
the  property  of  his  debtors  by  virtue  of  a 
judgment,  execution  and  levy,  or  is  secured 
by  garnishment,  filing  a  petition  for  adjudi- 
cation of  bankruptcy  without  reference  to 
such  lien  or  security,  thereby  waives  and 
relinquishes  the  same,  and  stands  before  the 
court  as  an  unsecured  creditor.  In  re  Bloss, 
{Mich.)  4  N.  B.  B.  37 ;  citing  Stewart  v. 
Isidor,  1  JV".  B.  B.  129. 

83.  Third  meeting.  And  after  the 
third  meeting  of  creditors  no  further  meet- 
ing shall  be  called  unless  ordered  by  the 
court.    Section  28  U.  S.  bankrupt  act,  1867. 

84.  "With  knowledge.  A  creditor  ob- 
taining a  judgment  against  his  debtor  with 
knowledge  of  his  insolvency  will  be  com- 
pelled to  refund  the  money  received  by  him 
on  an  execution  issued  on  said  judgment, 
and  he  will  be  denied  the  right  to  prove  his 
debt  in  bankruptcy.  In  re  Davidson,  3  N. 
B.  B.  106. 

85.  "With  preference,  proof  of. 
Any  person  who,  after  the  approval  of  this 
act,  shall  have  accepted  any  preference,  hav- 
ing reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary  to 
any  provision  of  this  act,  shall  not  prove  the 
debt  or  claim  on  account  of  which  the  pre- 
ference was  made  or  given,  nor  shall  he  re- 
ceive any  dividend  therefrom  until  he  shall 
first  have  surrendered  to  the  assignee  all 
property,  money,  benefit  or  advantage  re- 
ceived by  him  under  such  preference.  Sec- 
tion 23  U.  S.  bankrupt  act,  1867. 

86.  "WTien  to  consult  counsel.  It 
is  within  the  discretion  of  the  commissioner 
in  insolvency  to  refuse  to  allow  a  creditor 
examined  before  him  viva  voce,  upon  oath, 
as  to  a  claim  offered  for  proof  against  the 
estate  of  an  insolvent  debtor,  to  consult  with 
counsel  as  to  his  answers ;  and  the  decision 
of  the  commissioner  cannot  be  revised  by 
this  court  upon  a  summary  petition,  unless, 
perhaps,  in  a  matter  essentially  affecting  the 
rights  of  one  of  the  parties.  Peabody  v. 
Harmon,  3  Gray,  {Mass.)  113. 

87.  Who  have  proved  their  claim. 
All  creditors  whose  debts  are  duly  proved 
and  allowed  shall  bo  entitled  to  share  in  tha 
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bankrupt's  property  and  estate  pro  fata, 
without  any  priority  or  preference  whatever, 
except  that  wages  due  from  him  to  any 
operative,  or  clerk,  or  house  servant,  to  an 
amount  not  exceeding  fifty  dollars,  for  labor 
performed  within  six  months  next  preced- 
ing the  adjudication  of  bankruptcy,  shall  be 
entitled  to  priority,  and  shall  be  first  paid 
in  full.  Section  27  U.  S.  bankrupt  act,  1867. 

88.  "Who  are  parties  to  petition. 
There  is  no  party  to  a  creditor's  petition 
except  the  petitioning  creditor  and  the  bank- 
rupt. An  injunction  maybe  served  under 
it  on  any  person  or  any  number  of  persons, 
but  such  service  does  not  make  them  parties 
to  the  proceedings.  Any  one  served,  may 
himself  upon  motion  or  by  petition,  have  a 
wrongful  injunction  dissolved,  but  he  would 
obtain  no  right  to  control  or  vacate  the  adju- 
dication, that  being  a  matter  in  which  he 
shall  not  be  permitted  to  interfere.  No  one 
has  a  right  to  contest  an  adjudication  and 
pray  for  its  vacation  without  some  priority 
of  interest.  Karr  v.  Whittaker,  (Terera.)  5 
N.  B.  B.  123. 

89.  "Who  can  and  who  cannot 
vote  for  assignee.  An  executor  of  a  will 
was  declared  bankrupt.  Under  the  will  he 
took  both  real  and  personal  estate  in  trust 
for  the  testator's  widow,  for  her  life,  with 
remainder  to  her  infant  child.  He  frq,udu- 
lently  misapplied  the  trust  property,  and 
under  the  bankruptcy  the  widow  was  ad- 
mitted to  prove  against  his  estate.  On  the 
choice  of  assignees  she  applied  for  leave  to 
vote.  It  was  held,  that  she  was  sufficiently 
interested  to  be  entitled  to  vote.  Ex  parte 
Oadwalder,  31  L.  J.,  Bank.  66 ;  6  i.  T.,  N. 
S.  485.     (Eng.) 

90.  A  creditor  who  has  assigned  his  debt 
may  vote  in  the  choice  of  assignee.  In  re 
Hart,  1  Fonh.,  N.  E.  57.     (Eng.) 

91.  Where  one  of  several  trustees  of  a 
charitable  society  became  bankrupt,  and 
proof  of  the  amount  due  from  him  to  the 
charity  was  ofiered  by  his  co-trustees,  and, 
the  commissioner  refusing  to  admit  the 
proof  without  an  order  of  the  court,  an  or- 
der was  obtained,  and  the  debt  proved ;  it 
was  held,  that  the  co-trustees  were  not 
creditors  entitled  to  vote  for  the  assignee ; 
and  they  being  the  only  persons  who  voted, 


the  choice  was  set  aside  and  a  new  one 
directed.  Ex  parte  Eowe,  1  De  Gex,  111; 
14  L.  J.,  Bank.  17.    (Eng.) 

92.  "Wife  petitioning  as.  WTiere  a 
wife  is  a  creditor  of  her  husband  as  to 
claims  belonging  to  her  separate  estate  and 
other  creditors  are  obtaining  preferences,  de- 
nounced fraudulent  by  the  bankrupt  act,, 
she  may  petition  a  bankruptcy  court  for  the 
adjudication  of  her  husband  and  he  will  be. 
adjudicated  on  her  petition  accompanied  with 
the  usual  depositions  as  to  claim  and  as  to 
acts  of  bankruptcy.  In  re  Overton,  (^N".  D. 
N.  r.)  5  N.  B.  B.  366. 


CRIMINAL  PROCESS. 

1.  A  commitment  under  4  &  5  Will.  4,  c. 
76,  ss.  78,  99,  for  recovery  of  the  penalty 
imposed  by  43  Eliz.  c.  2,  s.  7,  for  disobeying 
the  order  of  justices  to  maintain  a,  relative 
was  in  the  nature  of  a  criminal  process,  and 
therefore  a  bankrupt  in  custody  under  it  was 
»ot  entitled  to  protection  under  12  &  13 
Vict.  c.  106,  s.  112.  Bancroft  v.  Mitchell, 
%B.&S.  558 ;  36  L.  J.,  Q.  B.  257 ;  2  L. 
B.,  Q.  B.  549 ;  16  L.  T.,  N.  S.  558  ;  15  W. 
B.  1132. 

2.  A  debtor  was  convicted  under  25  &  26 
Vict.  c.  68,  s.  6,  for  violation  of  copyright 
in  engravings,  and  sentenced  to  pay  a  fine, 
and  in  default  was  imprisoned.  After  the 
conviction  he  executed  a  deed  of  composi- 
tion with  his  creditors  which  was  duly  reg- 
istered. He  then  applied  for  discharge  from 
prison.  Held,  that  the  process  under  which 
he  was  arrested  was  of  a  ci-iminal  nature, 
and  not  for  a  debt,  and  that  he  was  not  en- 
titled to  his  discharge.  Ex  parte  Graves, 
16  W.  B.  993 ;  19  L.  T.,  N.  S.  241 ;  3  L. 
B.,  Ch.  642.    (Eng.) 


CRIMINAL    PROSECUTIONS 
AG-AINST  BANKRUPTS. 

1 .  Order  for.  In  cases  of  mere  suspi- 
cion or  conjecture  prosecutions  are  not  to  be 
ordered;  the  court  should  be  satisfied  that 
there  is  sufficient  evidence  to  establish  the 
guilt  of  the  bankrupts.  Ex  parte  Still,  9 
Jur.,  N.S.7;  32  L.  J.,  Bank.  12.    (Eng.) 
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2,  Where  a  bankrupt  had  been  guilty 
of  acts,  which  amounted  to  a  misdemeanor 
by  24  &  25  Vict.  c.  134,  s.  221,  and  the 
commissioner  granted  him  an  order  of  dis- 
charge with  a  suspension  of  twelve  months, 
on  appeal,  the  court  considered  that  the 
commissioner  had  jurisdiction  to  direct  a 
prosecution  before  a  court  of  criminal  jus- 
tice, and  that  it  was  not  incumbent  on 
him,  with  or  without  a  jury,  to  try  the 
case  himself,  and  they  discharged  the 
order  and  directed  prosecution  by  the  as- 
signees at  the  next  assizes.  Subsequently, 
friends  of  the  bankrupt  subscribed  money 
in  order  to  provide  a  dividend,  if  the  order 
by  the  court  should  be  discharged.  The 
court  discharged  their  order  and  permitted 
the  money  to  be  accepted  by  the  assignees. 
Ex  parte  Dobson,  in  re  "Wilson,  S2  L. 
J.,  Bank.  1;  8  Jur.,  N.  S.  1220  j  11  W. 
B.  100,  330;  7  L.  T.,  N.  S.  4A4,  815. 
(Eng.) 

3.  Where  before  the  appointment  of 
assignee  and  on  the  ex  parte  application  of 
the  petitioning  creditors,  the  commissioner 
made  an  order  stating  that  there  were 
reasonable  grounds  for  supposing  that  the 
bankrupt  had  been  guilty  of  some  one  or 
more  of  the  offences  set  forth  in  24  &  25 
Vict.  c.  134,  s.  221,  and  directing  that  he 
should  be  criminally  prosecuted,  and  that 
the  petitioning  creditors  be  the  prosecutors ; 
it  was  held  that  the  order  was  not  void 
for  the  reason  that  the  bankrupt  had  no 
opportunity  of  explanation,  or  that  the 
order  omitted  the  specific  offenses  charged. 
In  re  Levi,  11  Jur.,  N.  S.  97 ;  34  L.  J., 
Bank.  23 ;  13  W.  B.  209 ;  11  L.  T.,  N.  S. 
527.     (Eng.) 


CURTESY. 

1.  A  bankrupt,  after  obtaining  his  certi- 
ficate of  discharge,  became  entitled  to  an 
estate  by  the  curtesy,  but  at  the  date  of  his 
discharge  his  wife  was  only  tenant  in  fee  in 
remainder  expectant  upon  a  life  interest. 
The  assignees  claimed  the  benefit  of  the  hus- 
band's estate.  Held,  that  until  the  estate, 
subject  to  the  curtesy,  became  vested  in  the 
wife  in  possession,  the  husband  had  no  in- 


choate or  transmissible  interest  which  could 
pass  to  the  assignees.  Gibbens  v.  Eyden, 
17  W.  M.  481 ;  38  X.  J.,  Chanc.  377 ;  20  i 
r.,  N.  S.,  516.    (Eng.) 


CUSTODY. 

1.  Discharge  from.  A  debtor  who 
is  in  custody  in  consequence  of  a  surrender 
by  his  bail,  is  not  entitled  to  a  discharge 
by  virtue  of  a  provisional  discharge  from 
the  commissioners  of  insolvents  under  the 
act  of  13th  March,  1812.  The  Common- 
wealth V.  Oornman,  4  Burney's  Pa.  B.  483. 


DAMAG-ES. 

1 .  A  claim  for  damages  by  reason  of  the 
detention  and  loss  of  a  seasonable  market 
for  the  goods,  unsustained  by  the  evidence, 
will  not  be  allowed.  In  re  Feeney,  (ilfe.) 
4  N.  B.  B.  69. 


2.  Claims  for  unliquidated  damages  are 
not  to  be  included  in  a  bankrupt's  schedules 
until  the  amount  has  been  fixed  by  assess- 
ment by  the  U.  S.  district  court.  In  re 
Clough,  (S.  D.  N.  r.)  2  N.  B.  B.  59. 

3.  S.  153,  24  &  25  Vict.  c.  134,  is  limited 
to  cases  where  there  is  a  cause  of  action 
actually  accrued,  or  a  demand  enforcible 
against  the  bankrupt  at  the  time  of  adjudi- 
cation. Ex  parte  Mendel.  1  De  G.,  J.  If  S. 
330;  10  Jur.,  N.  S.  189;  33  L.  J.,  Bank. 
14;  12  W.B.  451;  9  L.  T.,  N.  S.,  793. 
(Eng.) 

4.  Therefore,  a  claim  in  respect  of  a  con- 
tract made  in  July  to  deliver  a  quantity  of 
oil  at  a  certain  price,  in  the  course  of  the 
following  month  of  January,  is  not  one  in 
respect  of  which  a  creditor  is  entitled  to 
prove  under  a  trust-deed,  dated  the  30th 
January,  for  unliquidated  damages,  inas- 
much as,  at  the  date  of  the  deed,  and  until 
the  end  of  the  month,  there  had  been  no 
breach  of  the  contract.    Id. 

5.  A  liability  in  respect  of  a  breach  of 
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oovenajits  for  title,  contained  in  a  purchase- 
deed,  arises  immediately  upon  the  execution 
of  the  deed ;  therefore,  where  the  bankrupt- 
cy of  the  vendor  occurred  after  the  execu- 
tion of  the  purchase  deed,  but  before  the 
amount  of  damage  sustained  by  the  purchase 
was  ascertained,  the  latter  is  entitled  to 
prove  for  the  amount.  Ex  parte  JBlmes,  33 
L.  J.,  Bank.  23  ;  12  W.  B.  778 ;  10  L.  T., 
N.  S.  314.    (Eng.) 

6.  A.,  a  solicitor,  mortgaged  lands  to  his 
client,  B.,  for  1,000J.,  and  sent  him  a  parcel 
of  deeds  purporting  to  comprise  the  deeds 
of  the  mortgaged  property,  but  retained 
those  relating  to  a  part.  That  part  he  af- 
terwards sold  to  C.  for  600i!.  and  entered 
into  covenants  for  title.  A.  absconded,  and 
was  afterwards  made  bankrupt.  C.  then 
discovered  the  prior  mortgage,  and  B.  also, 
for  the  first  time,  discovered  that  the  deeds 
were  missing,  and  were  in  C.'s  possession. 
B.  filed  a  bill  against  C,  and  obtained  a  de- 
cree that  0.  should  redeem  him  or  be  fore- 
closed. C.  appeared,  but  the  decree  was 
aflBrmed.  0.  paid  off  the  mortgage,  interest, 
and  costs,  and  tendered  a  proof  in  A.'s  bank- 
ruptcy for  the  amount.  Held,  that  he  was 
entitled  to  prove  for  the  principal  and  inter- 
est, and  for  the  costs  of  the  suit  except  those 
of  the  rehearing.    Id. 

7.  A.  contracted  to  sell  to  B.  a  cargo,  de- 
liverable at  a  port  to  be  moved  by  the  buyer 
on  or  before  the  ship's  arrival  at  a  port  of 
call ;  demurrage  by  neglect  of  buyer  in  giv- 
ing sailing  orders  to  be  paid  by  him.  Upon 
the  arrival  of  the  ship  being  notified  by  A., 
B.  stated  that  the  buyer  could  not  meet  his 
engagements,  and  three  days  afterwards  B. 
executed  a  deed  of  assignment.  A.  subse- 
quently sold  the  cargo  at  a  loss,  and  sought 
to  prove  against  B.'s  estate  for  the  difference. 
Held,  that  the  neglect  of  B.  to  name  a  port 
of  delivery,  and  the  statements  of  his  inabil- 
ity to  meet  his  engagements,  did  not  amount 
to  a  breach  of  the  contract  at  the  date  of 
the  deed,  as  the  time  for  the  performance  of 
the  contract  to  accept  the  cargo,  i.  e.,  the 
arrival  of  the  ship  at  her  port  of  delivery 
had  not  then  arrived,  and  proof  for  damages 
for  breach  of  contract,  refused  accordingly, 
but  proof  for  demurrage  incurred  before  the 
act  of  bankruptcy  was  allowed.  Ex  parte 
Halliday,  2   De  G.,  J.  &  8.  312 ;   11  Jur., 

Gaz.  38 


N.  S.  817  ;  23  W.  B.  905  ;  12  L.  T.,  N.  8. 
624.     (Eng.) 

8.  W.  &  Co.,  who  were  iron  brokers, 
contracted  to  purshase,  on  behalf  of  B.,  iron. 
According  to  the  custom  of  the  trade,  the 
names  of  the  brokers  only  appeared  in  the 
contract  as  the  buyers.  B.  became  bank- 
rupt before  the  day  appointed  by  the  con- 
tract for  the  payment  of  the  purchase  mon- 
ey, and  the  assignees  having  refused  to  ac- 
cept the  iron,  the  brokers  resold  it,  and 
sought  to  prove  against  the  estate  of  the 
bankrupt  for  the  difference  between  the 
amount  paid  for  the  iron  and  the  sum  it  re- 
alised on  resale.  Held,  that  no  proof  could 
be  made  under  the  above  section,  because  at 
the  time  of  the  adjudication,  the  bankrupt 
was  not  liable  for  any  demand  for  damages, 
or  in  the  nature  of  damages.  Ex  parte 
Kempson,  1  Jur.,  N.  8.  165 ;  34  L.  J., 
Bank.  21 ;  13  W.  B.  418 ;  11  L.  T.,  N.  8. 
723.     (Eng.) 

9.  Assessing.  Application  for  an 
award  of  damages  under  s.  153,  24  and  25 
Vict.  c.  134,  see  ex  parte  Crowther,  9  L. 
T.,N.  8.249.     (Eng.) 

10.  Before  this  enactment.  By  a 
charter  party  between  A.,  charterer,  and  B., 
owner,  it  was  agreed  that  a  ship  of  310  tons 
burden  should  proceed  to  Ichaboe,  and  there 
take  in  from  A  a  full  cargo  of  guano  and 
other  merchandise,  and  therewith  laden, 
should  return  and  discharge  her  cargo,  for 
which  A.  agreed  to  pay  freight  at  the  rate  of 
4Z.  10s.  for  every  ton  delivered,  and  agreed 
to  provide  a  full  cargo ;  and  A.  and  B.  mu- 
tually bound  themselves  in  penalty  of  1,800?. 
for  the  performance  of  the  contract.  A.  hav- 
ing committed  a  breach  by  not  providing  a 
cargo,  and  a  fiat  in  bankruptcy  having  sub- 
sequently issued  against  him.  Held,  that 
any  claim  which  B.  might  have  against  A. 
for  such  breach  of  contract  was  in  the  na- 
ture of  unliquidated  damages,  and  was  not 
therefore  provable  as  a  debt  or  demand  un- 
der the  flat.  Wooley  v.  Smith,  i  D.  <6  L. 
469;  3  C.  B.  610;  11  Jur.  310;  16  L.  J., 
0.  P.  81.    (Eng.) 

11 .  If  the  damages  be  contingent  and 
uncertain,  they  cannot  be  proved  under  a 
commission,  therefore  a  right  of  action  on  a 
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breach  of  covenant,  not  secured  by  a  penalty, 
and  when  the  damages  to  be  recovered  are 
uncertain,  is  not  barred  by  the  certificate  of 
the  defendant,  who  became  a  bankrupt  after 
the  covenant  was  broken.  Bannister  v. 
Scott,  6  T.  B.  489 ;  Parker  v.  Norton,  6  T. 
a.  695.    (Eng.) 

12.  A  bankrupt  undertook  to  supply  a 
creditor  who  was  under  pecuniary  engage- 
ments for  him,  with  five  pieces  of  cloth  per 
week,  or  to  forfeit  and  pay  101.  per  piece  as 
liquidated  penalty  for  every  piece  deficient. 
The  bankrupt  made  such  frequent  default  in 
the  regular  supply  of  the  cloth  that  he  in- 
curred penalties  to  the  amount  of  3,870^, 
which  the  creditor  claimed  to  prove,  al- 
though no  specific  damage  was  alleged  to 
have  been  sustained  by  him  by  the  non-perfor- 
mance of  the  agreement,  and  the  only  bal- 
ance really  due  to  him  was  481.  18s.  6d. 
Held,  that  this  was  a  claim  for  unliquidated 
damages,  founded  on  a  penalty,  and  was 
therefore  not  the  subject  of  proof.  Ex 
parte  McLean,  2  Mont,  D.  &  D.  564 ;  6 
Jm.  609.    (Eng.) 

13.  If  a  trader  agreed  to  purchase 
goods,  to  be  delivered  on  a  future  day, 
which  had  not  arrived  when  the  commission 
issued,  the  difference  between  the  value  of 
the  goods  and  the  purchase  money  was  not 
provable.  Boorman  v.  Nash,  9  B.  <&  C. 
145.     (Eng.) 

14.  Non-fulfilment.  "Where  a  per- 
son had  contracted  for  a  certain  quantity  of 
oil,  to  be  delivered  to  him  at  a  future  day  at 
a  certain  price,  became  bankrupt  before  that 
day  arrived,  and  obtained  his  certificate. 
Held,  that  he  was  nevertheless  liable  to  an 
action  for  not  accepting  and  paying  for  the 
oil,  and  that  the  proper  measure  of  damage 
was  the  difference  between  the  price  which 
he  had  contracted  to  pay  for  the  oil  and  the 
market  price  at  the  time  when  the  contract 
was  broken.  Bowman  v.  Nash,  9  B.  S  C. 
145.     (Eng.) 

15.  Damages  arising  from  a  breach  of 
contract  to  accept  goods  at  a  certain  price  on 
a  certam  day  were  not  provable.  Green  v. 
Brickwell,  5  N.  S  P.  6Zi;  8  A.  &  JH.  70 ; 
IW.W.S  H.  504.     (Eng.^ 


16.  If  a.person  undertakes,  with  A.  to 
settle  with  certain  bankers  a  balance  due  to 
them  on  an  acceptance  of  A.'s,  but  he  neg- 
lects to  take  up  the  bill,  and  he  gives  to  A. 
a  new  undertaking  to  deliver  up  to  him  his 
acceptance  within  a  month,  or  gives  him  a 
bond  of  indemnity,  but  does  not  perform 
either,  and  the  bankers  sue  A.,  and  pending 
a  rule  for  anew  trial,  the  person  becomes  a 
bankrupt,  the  certificate  is  not  a  law  to  an 
action  by  A.  Tallopti.  Ebers,  1  B.  &  Ad. 
698.    (Eng.) 

17.  A  collateral,  independent  and  ex- 
press covenant,  by  the  assignee  of  a  lessee  to 
indemnity  the  lessor,  was  not  discharged  by 
the  assignee's  becoming  bankrupt.  Mayor 
V.  Steward,  4  Burr.  2439.     (Eng.) 

18.  When  B.  sold  a  ship  to  A.,  with  a 
covenant  that  he  had  a  good  title,  though  in 
fact  he  had  none,  and  B  afterwards  became 
a  bankrupt,  and  A.  sustained  damage  by 
paying  the  value  of  the  ship  to  the  true 
owner.  Held,  in  an  action  on  the  covenant 
by  A.  against  B.,  stating  the  special  damage, 
that  B.'s  certificate  was  no  bar.  Hammond 
V.  Toulmin,  7  I.  B.  612.     (Eng.) 

19.  A  sum  covenanted  by  a  husband  to 
be  paid  when  demanded  by  the  trustees  on 
the  request  of  the  wife,  is,  if  demanded  be- 
fore the  bankruptcy,  provable.  Ex  parte 
Brenchley,  2  Glyn.  <&  J.  174.     (Eng.) 

20.  Evidence.  If  a  sale  of  goods  is 
made  by  a  debtor,  which,  though  not  fraud- 
ulent at  common  law,  is  in  violation  of  our 
insolvent  laws,  and  the  goods  are  attached 
by  a  creditor  while  in  the  hands  of  the  pur- 
chaser, and  are  held  until  the  institution  of 
proceedings  in  insolvency  and  the  choice  of 
an  assignee,  and  are  then  delivered  to  the  as- 
signee, these  facts  may  be  shown  in  mitiga- 
tion of  damages  in  an  action  brought  by  the 
purchaser  against  the  attaching  creditor. 
Leggott  V.  Baker,  13  Alkn,  {Mass.')  470. 

21.  In    actions    by    assignees. 

Where  goods  belonging  to  a  bankrupt  were 
seized  by  the  sheriff,  who,  after  keeping  them 
for  a  considerable  period,  and  after  trover 
brought  against  him  by  the  assignees,  he  de- 
livered up  the  goods  to  them,  it  was  held, 
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that  the  assignees  were  not  entitled  to  pro- 
ceed in  the  action,  and  to  recover  as  dama- 
ges a  quarter's  rent  which  had  been  paid  for 
the  house  where  the  goods  were  kept  whilst 
in  the  possession  of  the  sheriff,  or  the  costs 
of  keeping  their  messenger  on  the  premises 
during  the  same  period.  Moon  v.  Raphael, 
2  Scott,  489 ;  2  Sing.  N.  C.  310 ;  7  C.  P. 
115 ;  1  Hodges,  289.     (Eng.) 

22.  Where  goods  were  seized  under  a,fl. 
fa.  issued  upon  a  judgment  on  a  warrant  of 
of  attorney,  after  an  act  of  bankruptcy  com- 
mitted by  the  debtor,  against  whom  a  flat 
issued  before  the  goods  were  sold.  The  as- 
signees gave  the  sherifF  notice  not  to  sell, 
and  he  brought  the  parties  before  a  judge  by 
an  interpleader  order.  The  judge  directed 
that  the  goods  should  be  sold  and  the  money 
brought  into  court  to  abide  the  event  of  an 
-issue  to  be  tried  between  the  execution  cre- 
ditor and  the  assignees  ;  the  latter  made  no 
objection  and  did  not  suggest  any  other  way 
of  selling  the  goods,  which  were  accordingly 
sold  by  the  sheriff's  auctioneer.  The  exe- 
cution creditor  subsequently  abandoned  all 
claim  to  the  goods,  and  the  proceeds  of  the 
sale  were  paid  out  of  court  to  the  assignees ; 
it  was  held,  that  the  assignees  were  not  en- 
titled, as  a  matter  of  law,  to  recover  in  tro- 
ver against  the  execution  creditor  the  differ- 
ence between  the  proceeds  of  the  sale  and 
the  value  of  the  goods  at  the  time  of  the 
seizure;  and  that  it  was  no  misdirection  for  the 
judge  to  direct  the  jury,  that  if  they  thought 
that  the  sale  was  hona  fide  they  might  con- 
sider the  produce  of  it  as  the  measure  of 
damages.  Whitmore  v.  Black,  13  M.  &  W. 
507  i^B.&L.  445.     (Eng.) 

23.  Liquidated.  Sawmill  proprietors, 
employed  by  a  timber  merchant  to  saw  tim- 
ber for  him,  agreed  to  keep  it  insured  from 
damage  by  fire,  and  to  pay  him  the  value  of 
it  if  the  timber  was  burned.  A  fire  having 
taken  place  the  timber  was  burned,  and  its 
quantity  and  quality  were  not  in  dispute, 
but  the  price  had  not  been  agreed  upon  before 
the  sawyers  became  bankrupt.  Held,  that 
the  value  of  the  timber  constituted  a  prov- 
able debt.  Ex  parte  Bateman,  8  De  G. 
Mae.  (&  a.  263 ;  2  Jm.,  N.  8.  265  ;  25  L. 
J.,  Bank.  19 ;  S.  P.,  ex  parte  Harrison,  3 


Jur.,  N.  S.  228;  26  L.  J.,  Bank.  30;  24 
&  25  Vict.  c.  134,  s.  153.     (Eng.) 

24.  Where  a  creditor  has  a  debt  which 
is  capable  of  being  ascertained  without  the 
intervention  of  a  jury,  and  the  debtor  be- 
comes a  bankrupt,  it  may  be  proved  under 
the  commission.  Utterson  v.  Venion,  3  T. 
jB.  539.    (Eng.) 

25.  Proof  was  allowed  on  promissory 
notes  given  for  liquidated  damages,  by  com- 
promise of  an  action  for  seduction  per  quod 
servitium  amisit.  Ex  parte  Mumford,  15 
Ves.  289.     (Eng.) 

26.  Unascertained.  If  any  bankrupt 
shall  be  liable  for  unliquidated  damages 
arising  out  of  any  contract  or  promise,  or  on 
account  of  any  goods  or  chattels  wrongfully 
taken,  converted  or  withheld,  the  court  may 
cause  such  damage  to  be  assessed  in  such 
mode  as  it  may  deem  best,  and  the  sum  so 
assessed  may  be  proved  against  the  estate. 
No  debts  other  than  those  above  specified 
shall  be  proved  or  allowed  against  the  estate. 
Section  19  U.  S.  bankrupt  act,  1867. 

27.  In  respect  of  torts.  Bankruptcy  is 
no  bar  to  an  action  of  trover,  though  the  con- 
version happened  before  the  bankruptcy;  and 
where  a  plaintiff  has  an  election  to  bring  tro- 
ver or  assumpsit,  he  may  bring  the  former 
though  the  bankruptcy  would  be  a  bar  to 
the  latter.  Parker  v.  Norton,  6  T.  B.  695. 
(Eng.) 

28.  In  a  case  of  fraud  by  a  bankrupt,  a 
party  is  not  bound  to  prove  his  debt  under 
the  commission,  but  he  may  waive  the  con- 
tract and  sue  for  the  tort.  Parker  v.  Cool, 
2M.<&P.  150  ;  5  Bing.  63.     (Eng.) 

29.  Bankruptcy  and  certificate  are  no 
bar  to  an  action  in  tort  against  a  broker  for 
selling  out  stock  contrary  to  orders.    Id. 

30.  If  the  owner  of  bank  stock  gives  to  a 
stock  br'oker  power  of  attorney  to  sell,  with 
orders  not  to  sell  without  directions,  and 
the  broker  sells  the  stock  without  the 
knowledge  of  the  owner  and  conceals  the 
sale  till  a  commission  issues  against  him, 
his  certificate  is  not  a  bar  to  an  action  in 
tort.    Id. 
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DEATH. 

1.  After  filing  of  involuntary  pe- 
tition. The  death  of  a  member  of  copart- 
nership after  the  commencement  of  bank- 
ruptcy proceedings,  does  not  abate  the  pro- 
ceedings, nor  can  they  be  dismissed  even  as 
against  the  deceased  partner,  without  a  vio- 
lation of  the  twelfth  section  of  the  bankrupt 
law.  In  re  Steere  &  Pooke,  (B.  /.)  5  N. 
B.  B.  161. 


DEBTS  AND  LIABILITIES. 

1 .  The  drawer  of  bills  of  exchange  who 
takes  them  up  after  the  commission  of  an 
act  of  bankruptcy  by  the  acceptor,  they 
being  at  the  time  of  the  act  of  bankruptcy 
in  the  hands  of  holders  for  value,  has  a  good 
debt  upon  which  to  found  a  petition  for  ad- 
judication against  the  acceptor.  Ex  parte 
Cyrus,  in  re  Broadbridge,  18  W.  B.  155. 
(Eng.) 

2.  Before  the  English  bankruptcy  act  of 
1869,  a  decree  of  a  court  of  equity  for  the 
payment  of  a  sum  of  money,  was  not  a  debt 
upon  which  an  adjudication  could  be  sup- 
ported. Ex  parte  Blencowe,  1  L.  B.,  Ch. 
393 ;  liJur.,  N.  8.  366  ;  35  L.  J.,  Bank. 
18 ;  14  W.  B.  623 ;  14  L.  T.,  N.  S.  389. 
(Eng.) 

3.  The  90th  section  of  the  English  bank- 
i;uptcy  act  of  1861,  which  enacted  that  the 
debt  of  the  petitioning  creditor  of  a  non- 
trader  must  be  a  debt  contracted  after  the 
passing  of  the  act,  is  to  be  construed  as  a 
remedial  enactment ;  and  no  debt  will  sup- 
port an  adjudication  against  a  non- trader 
unless  contracted  at  a  time  when  he  might 
have  known  that  he  thereby  subjected  him- 
self to  the  bankruptcy  laws,  i.  e.,  after  the 
passing  oi  the  act.  Williams  v.  Harding,  1 
L.  B.,  H.  L.  Gas.  9  ;  12  Jur.,  N.  S.  657  ; 
35  L.  J.,  Bank.  25  ;  14  W.  B.  503 ;  14  L. 
T.,  N.  S.n^.    (Eng.) 

4.  Involuntary  proceedings  may  be  insti- 
tuted against  a  debtor,  although  the  debt  is 
not  yet  due,  if  it  is  a  provable  debt.  In  re 
Alexander,  (Mass.')  4  N.  B.  B.  45 ;  citing 
Barton  v.  Tower,  5  L.  B.  214. 

5.  Affidavit  of.     A.  filed  an  affidavit 


of  debt  in  the  bankruptcy  court  against  B ., 
under  5  &  6  Vict.  e.  122,  s.  11,  and  filed  a 
notice  requiring  immediate  payment  of  the 
same.  On  the  same  day  he  also  served  a 
copy  of  the  writ  of  summons  upon  B.,  in- 
dorsed with  the  amount  of  the  debt,  and  21. 
2s.  costs.  B.,  having  afterwards  signed  an 
admission  of  the  debt,  paid  the  same.  The 
court  refused  to  stay  the  proceedings  in  the 
action,  holding  that  A.  might  proceed  by 
action  and  under  the  statute  at  the  same 
time,  and  that  the  proceedings  in  the  former 
could  only  be  stayed  upon  payment  of  costs. 
Covington  v.  Hogarth,  2  D.  S  L.  619 ;  8 
ScoU,  N.  B.  725;  1  M.  <&  G.  1013;  9  Jur. 
88.     (Eng.) 

6.  In  making  the  affidavit  of  debt  the 
creditor  ought  to  deduct  any  sum  due  to  his 
debtor  arising  out  of  the  transaction  on 
which  his  demand  is  founded;  and  when 
there  are  mutual  accounts  and  clear  set-off, 
which  he  knows  must  be  deducted  from  the 
amount  of  his  demand.  Marshall  v.  Shail 
and,  15  Q.  B.  1051 ;  15  Jw.  168 ;  20  L.  J., 
Q.B.3.    (Eng.) 

7.  Where  two  firms  had  one  partner  com- 
inon  to  both,  a  debt  from  one  firm  to  the 
other  cannot  be  made  the  subject  of  a  notice 
for  the  purpose  of  creating  an  act  of  bank- 
ruptcy, the  statute  requiring  such  debt  to  be 
recoverable  at  law.  Ex  parte  Johnson,  2 
Mont,  D.  &  B.  678.    (Eng.) 

8.  An  assignor  of  a  debt  cannot,  withou  t 
the  assignee,  proceed  against  the  debtor  by 
trade  debtor  summons.  Ex  parte  Taylor, 
ZI)eG.&  J.  480;  5  Jur.,  N.  S.  527 ;  28 
L.  J.,  Bank.  9  ;  7  IF.  iJ.  273.     (Eng.) 

9.  A  creditor  after  notice  of  a  petition 
for  arrangement  may  proceed  by  trade  debt- 
or summons,  but  does  so  at  his  peril,  and 
may  have  to  pay  the  costs  of  annulling  an 
adjudication  obtained  by  him.  Ex  parte 
Arnold,  i  Be  G.  &  J.  478 ;  5  Jur.,  N.  S. 
398  ;  28  L.  J.,  Bank.  11 ;  7  W.  N.  174 ;  32 
L.  T.  268.     (Eng.) 

1 0.  Where  a  public  company  proceeds,  it 
must  be  proved  the  same  person  was  duly 
authorized  to  demand  payment  of  the  debt. 
Ex  parte  Gratton,  2  Mont.,  D.  d-  D.  401 ; 
see  24  <&  25  Ykt.  c.  134,  s.  92.     (Eng.) 
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1 1 .  Amount  of  petitioning  cred- 
itors. A  debt  of  1501.,  or  upwards,  of 
■which  a  part  was  due  to  several  persons  as 
partners,  was  sufficient,  under  6  Geo..  4,  c. 
16,  s.  15,  to  support  a  fiat  in  bankruptcy. 
Doe  d.  Lloyd  v.  Ingleby,  14  M.  d;  W.  19 ; 
14  £.  /.,  Exch.  246.    (Eng.) 

13.  Arising  from  awards.'  A  sum 
awarded  by  arbitrators  may  constitute  a 
good  petitioning  creditor's  debt.  Dawe  v. 
Holdsworth,    Peake,  64.     (Eng.) 

1 3.  If  the  award  is  not  bad  on  the  face 
of  it.  Ex  parte  Lowndes,  1  Mont.  24. 
(Eng.) 

14.  Or  the  submission  void.  Autram  v. 
Chace,  15  East.  209;  1  Rose,  344.     (Eng.) 

15.  Arising  out  of  equitable 
rights.  A  commission  cannot  be  taken  out 
upon  an  equitable  debt.  Ex  parte  Sutton, 
11  Ves.  163;  S.  P.,  ex  parte  -Hawthorn,  1 
Mont.  133.    (Eng.) 

1 6.  Therefore  a  claim  founded  on  a  de- 
cree of  a  court  of  equity,  for  interest  in  a 
suit  for  a  specific  performance  of  an  agree- 
ment is  not  sufficient.  Carpenter  v.  Thorn- 
ton, ZB.  <&  A.  52.    (Eng.) 

17.  Nor  is  a  claim  arising  out  of  an 
equitable  mortgage'  a  good  debt.  Ex  parte 
Yonge,  3  Ves.  &B.  31 ;  2  Bose,  40.  (Eng.) 

18.  A  decree  of  a  court  of  equity  for  the 
payment  of  money,  is  not  a  debt  upon  which 
an  adjudication  can  be  .supported.  Ex  parte 
Blencowe,  12  Jur.,  N.  S.  366.     (Eng.) 

19.  By  and  against  infants.  An 
infant  paid,  by  means  of  borrowed  money,  a 
premium  on  entering  into  partnership,  and 
before  he  became  of  age  disaffirmed  the  con- 
tract. Held,  that  he  could  not  have  recov- 
ered back  the  premium  had  his  partners 
remained  solvent,  and  therefore  he  could 
not  prove  for  it  under  their  bankruptcy. 
Ex  parte  Taylor,  8  Be  G.,  Mac.  <&  G.  254; 
2  Jwr.,  N.  S.  220;  25  L.  J.,  Bank.  35. 
(Eng.) 

20.  Where  an  infant  had  obtained  a  loan 
on  a  representation  which  he  knew  to  be 
false,  that  he  was  of  age,  held,  that  a  proof 
for  the  loan  was  properly  admitted  in  bank- 


ruptcy. Ex  parte  Unity  Joint  Stock  Mu- 
tual Banking  Association,  in  re  King,  3  De  G. 
(&  J.  63 ;  4  Jur.,  N.  S.  1257 ;  L.  J.,  Bank. 
33.    (Eng.) 

21.  Where  an  ordinary  proof  had  been 
at  first  admitted  in  such  case,  without  the 
circumstances  of  the  bankrupt's  infancy 
and  of  the  fraudulent  representations  hav- 
ing been  adverted  to,  held,  that  the  ques- 
tion ought  not  to  be  brought  before  the 
court  in  the  first  instance  on  appeal  frv.m  an 
order  expunging  the  proof.    Id. 

22.  By  friendly  societies  and 
savings  banks.  The  treasurer  of  a 
friendly  society  having  a  debt  due  to  him 
from  a  person  who  offered  a  security,  took  a 
security  in  the  name  of  the  society,  and  re- 
tained the  amount  of  bis  debt  out  of  the 
society's  moneys  in  his  hands.  Some  time 
afterwards  he  became  a  bankrupt,  having  in 
the  meanwhile  debited  himself  annually  in 
his  accounts  with  the  society  with  the  in- 
terest of  the  amount  for  which  the  society 
was  taken.  The  security  proved  insufficient, 
and  was  not  of  the  description,  and  taken  in 
the  manner  required  by  the  friendly  societies' 
act;  that  the  omission  on  the  part  of  the 
society  to  take  steps  for  setting  aside  the 
transaction  and  calling  in  the  money  before 
the  bankruptcy  did  not  deprive  it  of  the  stat- 
utory right  to  be  paid  in  full  before  the  oth- 
er creditors.  Ex  parte  Bruge,  1  Mont.,  D.  & 
J).  540;  5  Jur.  346.     (Eng.) 

23.  By  the  rules  of  a  friendly  society  it 
was  provided,  that  the  treasurer  retaining 
upwards  of  10?.  more  than  ten  days  after  he 
was  required  to  pay  it  over  should  be  ex- 
cluded from  the  society ;  and  that  a  particular 
firm  should  be  the  bankers  of  the  society, 
with  power  for  a  general  meeting  to  appoint 
other  bankers.  Held,  that  the  bankers  for 
the  time  being  were  not  officers,  so  as  upon 
their  bankruptcy  to  entitle  the  society  to 
payment  in  full.  Ex  parte  Harris,  1  De 
Gex,  162 ;  14  L.  J.,  Bank.  25.     (Eng.) 

24.  The  trustees  of  a  friendly  society 
were  in  the  habit  of  paying  money  into  the 
bank  of  W.  &  Co.  at  N.,  in  order  that  W.  & 
Co.  might  at  once  transmit  it  to  their  Lon- 
don bankers,  to  be  paid  by  them  into  the 
Bank  of  England,  a  sum  was  paid  into  the 
bank  of  W.  &  Co.  for  the  above  purpose ; 
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but  before  it  was  transmitted  to  London,  W. 
&  Co.  became  bankrupt.  Held,  that  W.  & 
Co.  had  not  moneys  in  their  hands  by  virtue 
of  their  ofBce  or  employment,  within  the 
4  &  5  Will.  4,  c.  40,  s.  12.  Ex  parte  Whip- 
hum,  3  Mont.,  D.  &  B.  564;  8  Jv/r.  204;  13 
L.  J.,  Bank.  8.     (Eng.) 

25.  By  the  rules  of  a  friendly  society,  it 
was  provided  that  there  should  be  appointed 
a  treasurer  or  treasurers,  in  whose  hands 
should  be  deposited  all  the  cash  belonging  to 
the  society,  until  the  same  should  be  placed 
out  at  interest ;  and  that  as  soon  as  a  sufS- 
cient  sum  should  be  collected  it  should  (af- 
ter leaving  in  the  club  box  a  sufficient  sum 
to  pay  the  sick  and  other  expenses  of  the 
societ}')  be  deposited  in  the  hands  of  the 
treasurer  or  treasurers  of  the  society,  and 
that  the  clerk  and  two  stewards  should  take 
the  same  to  the  bank.  No  formal  appoint- 
ment of  treasurer  was  made,  but  the  mon- 
eys of  the  society  were  paid  into  a  bank. 
Held,  that  the  bankers  were  not  employed 
as  officers  of  the  society,  so  as  to  entitle  the 
society  upon  their  bankrutcy  to  payment  in 
full.  Ex  parte  Oxford,  1  He  G.,  Mac.  db  G. 
483;  16  Jm.  851;  21  £.  J.,  Banlc.  31. 
(Eng.) 

26.  If  money  is  intrusted  to  the  treasu- 
rer of  a  friendly  society,  for  which  he  is  to 
pay  interest,  and  another  sum  for  which  he 
is  not  to  pay  interest,  and  he  enters  into  a 
statutable  bond,  as  treasurer,  for  the  whole 
sum,  the  society,  upon  the  bankruptcy  of 
the  treasurer,  is  entitled  to  full  payment 
within  the  4  &  5  Will.  4,  c.  40,  s.  12,  and  no 
part  is  to  be  treated  as  a  loan  to  him  in  his 
private  character.  Ex  parte  Ray,  1  Mont. 
&  cut.  50 ;  3  Heac.  537.     (Eng.) 

27.  A  benefit  building  society,  estab- 
lished under  6  &  7  Will.  4,  c.  32,  is  not  en- 
titled, on  the  bankruptcy  of  its  treasurer,  to 
priority  over  the  other  creditors.  Ex  parte 
Bailey,  5  De  G.,  Mac.  &  G.  380-;  18  Jur. 
988 ;  23  L.  J.,  Bank.  36.     (Eng.) 

28.  A  savings  bank,  not  within  9  Geo.  4, 
c.  92,  is  not  entitled  to  the  benefit  given  by 
3  &  4  Will.  4,  c.  14,  s.  28.  Ex  parte  Haynes, 
3  Mont.,  D.  &  D.  663;  8  Jur.  791;  13  L. 
J.,  Bank.  12.     (Eng.) 

29.  The  certificate  of  the  barrister  ap- 


pointed under  the  act,  that  the  rules  of  the 
savings  bank  are  in  conformity  with  the  act 
is  not  conclusive  evidence  of  the  fact.    Id. 

30.  Where  a  joint  flat  issues  against  the 
treasurer  of  a  savings'  bank,  and  his  copart- 
ner in  trade,  the  trustees  can  claim  only  a 
priority  of  payment  of  any  debt  owing  by 
him  out  of  his  separate  estate,  and  have  no 
claim  whatever  against  the  joint  estate,  al- 
though the  separate  estate  may  prove  insuf- 
ficient to  satisfy  the  debt.  Ex  parte  Ap- 
pach,  1  Mont.,  B.  &  B.  83.    (Eng.) 

31.  A  firm  was,  from  1816,  down  to  the 
time  of  their  bankruptcy,  employed  by  a 
savings'  bank,  carried  on  under  9  Geo.  4,  c. 
92,  and  3  and  4  Will.  4,  c.  14,  as  the  bank- 
ers of  the  institution,  the  account  of  which 
with  the  firm  was  headed  in  the  books  of 
the  latter—"  Dr.—  Savings'  Bank,  Cr."  In 
1818,  L.,  one  of  the  bankrupts,  became  a 
partner  in  the  firm,  and  was  soon  afterwards 
appointed  to  the  office  of  treasurer  to  the 
savings'  bank  ;  but  upon  that  event  no  alter- 
ation was  made  in  the  books  of  the  firm, 
and  the  payments  and  receipts  between  the 
savings'  bank  and  the  firm  were  continued 
to  be  made  in  the  names  of  the  trustees  of 
the  savings'  bank,  and  in  the  manner  usual 
between  bankers  and  their  customers.  Cer- 
tain monthly  returns,  however,  which  the 
trustees  of  the  savings'  bank,  in  pursuance 
of  9  Geo.  4,  c.  92,  were  in  the  habit  of  mak- 
ing to  the  commissioners  for  the  reduction 
of  the  national  debt,  for  many  years  con- 
tained acknowledgments  by  L.  in  the  follow- 
ing terms  :  "  Remaining  in  my  hands,  — I. 
J.  L.,  Treasurer."  The  sum  for  which  the 
last  of  such  acknowledgments  was  signed, 
together  with  the  interest  allowed  upon  it 
by  the  firm,  being  in  the  bank  at  the  time 
of  the  bankruptcy.  Held,  that  the  trustees 
of  the  savings'  bank  were  entitled  to  be  paid 
in  full  out  of  the  separate  estate  of  L.,  the 
whole  of  such  sum  and  interest  in  priority 
to  the  other  creditors  of  L.  Ex  parte  Red- 
dell,  3  Mont,  D.  C&  D.  80 ;  7  Jur.  21 ;  12 
L.  J.,  Bank.  19.     (Eng.) 

82.  A  linendraper  was  appointed  actuary 
and  cashier  of  a  savings'  bank,  the  rules  of 
which  provided  that  one  or  more  members 
of  the  committee  should  attend  at  the 
cashier's  shop  to  receive  the  deposits.     The 
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committee  failed  to  attend,  and  permitted 
the  deposits  to  be  received  by  the  cashier. 
Held,  upon  liis  bankruptcy,  that  there  were 
not  moneys  in  his  hands,  by  virtue  of  his 
ofiice,  and  could  not  be  claimed  in  full  by 
the  savings'  bank.  Ex  parte  Fleet,  4  De 
G.  c&  S.  52 ;  14  Jur.  685 ;  19  L.  J.,  Bank. 
10.     (Eng.) 

33.  Compounded  for.  Where  a  com- 
position was  made  between  a  debtor  and  his 
creditors  to  pay  them  9s.  in  the  pound,  by 
four  instalments,  with  a  proviso  that,  in 
case  the  composition  should  not  be  duly 
paid  them,  the  release  should  be  null  and 
void;  and  the  debtor  paid  three  instalments, 
and  become  bankrupt  before  the  time  for 
payment  of  the  fourth.  Held,  that  the 
creditors  were  not  remitted  to  their  original 
debt,  but  entitled  to  a  proof  only  for  the 
amount  of  the  remaining  instalments.  Ex 
^arte  Pede,  1  Ease,  435;  S.  P.,  ex  parte 
Vere,  1  Bose,  281.     (Eng.) 

34.  By  a  deed  of  composition  entered 
into  by  the  bankrupt  with  his  creditors, 
dated  September  5,  1831,  he  agreed  to  pay 
them  10s.  in  the  pound,  by  two  instruments 
of  5s.  each ;  in  consideration  of  which  the 
creditors  covenanted  to  release  him  from 
his  debts  as  soon  as  both  instalments  were 
paid.  This  deed  was  executed  by  the  major 
part  of  the  creditors  after  the  payment  of 
the  first  instalment.  On  the  31st  of  October, 
1831,  a  commission  issued  on  the  act  of 
bankruptcy  committed  in  June,  1831.  Held, 
that  the  creditors  who  had  received  the  first 
instalments  were  entitled  to  prove  for  the 
residue  of  their  debts  without  refunding  the 
amount  of  the  instalments.  Ex  parte  Wood, 
2  Deac.  (&  Chit.  508.     (Eng.) 

35.  An  insolvent  compounded  with  her 
creditors  for  13s.  M.  in  the  pound,  but  prom- 
ised to  pay  one  of  her  creditors  the  whole 
of  his  debt,  in  order  to  induce  him  to  sign 
the  composition  deed.  After  paying  him  in 
full,  she  contracted  a  new  debt  with  him, 
and  then  became  bankrupt.  Held,  that  the 
payments  made  to  the  creditor  above  the 
composition  of  13s.  &d.  in  the  pound,  were 
fraudulent  and  void,  and  the  creditor  could 
not  prove  for  the  amount  of  his  fresh  debt 
contracted  with  the  bankrupt,  without  first 
deducting  these  payments.  ExparteyHai- 
ton,  3  Beac.  <&  Chit.  688.    (Eng.) 


36.  A  creditor  having  agreed  to  accept  a 
composition  for  his  debt,  took  bills  for  the 
amount  of  the  composition,  and  a  bond  was 
also  signed  to  him  as  part  security  for  the 
composition.  The  composition  deed  con- 
tained a  clause  that  in  default  in  payment 
of  the  instalments,  the  composition  should 
fall  to  the  ground.  Default  was  made,  and 
subsequently  a  fiat  issued.  Held,  that  the 
creditor  might  prove  the  balance  of  the 
original  debt,  and  also  retain  the  bond.  Ex 
parte  Reay,  4  Deac.  <&  Chit.  525 ;  2  Mont. 
<&  Ayr.  33.     (Eng.) 

37.  A  debtor  in  1831,  agreed  with  his 
creditor  to  pay  him  a  composition  of  5s.  in 
the  pound  upon  the  amount  of  his  debt  by 
instalments.  The  first  instalment  was  paid 
when  the  creditor  agreed  to  give  the  debtor 
a  release  in  full  on  his  paying  the  balance  of 
the  composition.  The  debtor  made  default 
in  payment  of  the  balance,  but  in  February, 
1839,  being  pressed  for  the  payment  of  the 
demand  of  the  creditor  he  made  a  payment 
of  lOOZ.  in  part  of  the  balance  of  the  com- 
position, and  required  a  receipt  as  for  a  com- 
position of  5s.  in  the  pound  upon  the  bal- 
ance of  account  owing  bj'  him.  The  cred- 
itor acknowledged  the  payment  of  the  lOOZ., 
but  declined  signing  a  receipt  in  this  form. 
In  September,  1839,  the  debtor  became 
bankrupt.  Held,  that  the  agreement  for 
the  composition  did  not  preclude  the  cred- 
itor from  proving  for  the  balance  of  the  orig- 
inal debt.  Ex  parte  Bateson,  1  Mont.,  D. 
(«D.  289.    (Eng.) 

38.  A  firm  of  three  partners  agreed  to 
make  advances  to  a  consignor  upon  certain 
terms  as  to  commission,  and  as  to  a  lien 
upon  the  terms  of  the  shipments  which 
were  to  be  made  through  them.  They 
accepted  on  the  faith  of  the  agreement  bills 
drawn  on  them  by  the  consignor,  and  on 
one  of  those  bills  approaching  maturity 
they  requested  the  holders  to  give  them  an 
extension  of  time,  which  the  latter  agreed 
to  do  on  having  the  acceptance  of  a  distinct 
firm  of  six  in  which  the  three  were  also 
partners.  A  bill  was  accordingly  drawn  by 
the  three  accepted  on  behalf  of  the  six,  and 
indorsed  by  the  consignor  to  whose  credit 
it  was  carried  by  the  holders  of  the  former 
bill.  Afterwards  the  holders  were  parties 
to  an  arrangement  between  the  consignor 
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and  his  creditors,  whereby  they  released 
the  consignor  and  the  shipments  from  all 
liability  in  respect  of  the  bills.  Held,  that 
they  thereby  discharged  the  firm  of  six. 
Ex  parte  Webster,  1  De  Gex,  414;  11  Jii/r. 
175.    (Eng.) 

39.  A  testator,  iincle  to  the  bankrupt, 
foi-gave  him  a  debt  of  6001.,  on  condition 
that  he  paid  his  sister  601.  a  year;  if  he 
failed  in  punctual  payment  his  executrix  to 
call  in  the  money.  This  is  a  debt  provable 
under  the  commission.  Ex  parte  English, 
2  Bro.  C.  G.  610.     (Eng.) 

40.  Consideration  and  origin  of. 
A.  died  intestate  and  insolvent,  having  ab- 
stained from  making  a  provision  by  will  for 
his  daughters,  in  consequence  of  a  promise 
from  his  son  to  pay  an  annuity  of  50?.  to 
each  of  them  while  single,  and  5001.  to  each 
upon  her  marriage;  but  it  did  not  appear 
what  the  nature  or  amount  of  the  provision 
was  which  A.  abstained  from  making. 
Held,  upon  the  bankruptcy  of  the  son,  that 
this  promise,  though  morally  was  not 
legally  binding  upon  the  son,  and  that  it  did 
not  constitute  a  debt  provable  under  the 
tiat.    ExparteUniie,  6  Jur.  1095.    (Eng.) 

41.  A.  being  a  creditor  of  B.,  B.  and 
C.  entered  into  partnership,  and  by  verbal 
agreement  among  the  parties  A.  was  treated 
as  the  creditor  of  B.  and  C.  Such  an  agree- 
ment is  not  impeached  or  affected  by  the 
statute  of  frauds.  On  the  bankruptcy  of  B. 
and  C,  A.'s  debt  is  provable  against  their 
joint  estate.  Ex  parte  Lane,  De  Gex,  300; 
10  Jtir.  382 ;  16  L.  J.,  Bank.  4.     (Eng.) 

42.  When  parties  jointly  indebted  enter 
into  a  covenant  by  which  they  promise  on 
demand  jointly  and  severally  to  pay,  but 
expressly  stipulate  that  the  demand  shall  be 
in  writing,  and  sent  by  post  to  a  particular 
place,  and  no  demand  is  made  previously  to 
the  bankruptcy,  the  debt  is  not  provable 
against  the  separate  estate  of  the  respective 
parties.  Ex  parte  Flintoff,  3  Mont.,  D.  & 
Z).  726;8  jMr.  766.    (Eng.) 

43.  Debts  contracted  prior  to 
Jan.  1,  1869.  In  all  proceedings  in 
bankruptcy  commenced  after  the  first  day 
of  January,  eighteen  hundred  and  sixty- 
nine,  no  discharge  sh.ill  be  granted  to  a 


debtor  whose  assets  shall  not  be  equal  to 
fifty  per  centum  of  the  claims  proved  against 
his  estate,  upon  which  he  shall  be  liable  as 
the  principal  debtor,  unless  the  assent  in 
writing  of  a  majority  in  number  and  value 
of  his  creditors  to  whom  he  shall  have 
become  liable  as  the  principal  debtor,  and 
who  shall  have  proved  their  claims,  be  filed 
in  the  case  at  or  before  the  time  of  the  hear- 
ing of  the  application  for  discharge.  But 
the  provisions  of  this  section  shall  not  apply 
to  those  debts  from  which  the  bankrupt 
seeks  a  discharge,  which  were  contracted 
prior  to  the  first  day  of  January,  eighteen 
hundred  and  sixty-nine.  Section  33  U.  S, 
bankrupt  act,  1867. 

44.  When  the  assets  of  a  bankrupt,  after 
the  payment  of  valid  liens,  do  not  equal  fifty 
per  cent,  of  the  claims  proved  against  him 
contracted  subsequently  to  January  1,  1869, 
on  which  he  was  liable  as  principal  debtor, 
and  he  fails  or  neglects  to  file  the  consent  of  a 
majority  in  number  and  amount  of  those 
creditors,  he  can  only  be  discharged  from 
debts  contracted  prior  to  January  1st,  1869. 
In  re  Graham,  5  iV.  B.  B.  155. 

45.  Contracted  subsequent  to 
discharge.  A  discharge  under  the  act  for 
giving  relief  in  cases  of  insolvency,  (1  B-  L. 
464,  5,  s.  9,)  passed  April  12,  1813,  is  a  bar 
to  an  action  on  a  contract  made  in  this  state 
subsequent  to  that  day.  Raymond  v.  Mer- 
chant, 3  Cowen,  147. 

46.  Contracted  subsequent  to 
filing  petition.  A  discharge  under  the 
act  for  giving  relief  in  cases  of  insolvency, 
does  not  affect  debts  which  are  contracted 
after  the  time  of  presenting  the  petition. 
McNeilly  v.  Richardson,  4  Cowen,  607. 

47.  Contracting  without  expec- 
tation of  paying.  A  bUl  accepted  for 
the  accommodation  of  another  person  may 
constitute  a  debt  contracted  without  any 
reasonable  or  probable  ground  of  expecta- 
tion of  being  able  to  pay  the  same.  Ex  parte 
Mee,  1  L.  B.  337.     (Eng.) 

48.  Where  a  bankrupt  accepted  accom- 
modation bills  without  consideration,  to  an 
amount  far  beyond  his  means  or  expecta- 
tion, for  a  firm  in  large  business,  to  whom 
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he  was  under  considerable  obligation,  and 
whom  he  believed  to  be  perfectly  solvent, 
it  3vas  held,  that  his  conduct  amounted  to 
a  contracting  of  debts  without  reasonable 
or  probable  ground  of  expectation  of  being 
able  to  pay  the  same,  and  his  order  of  dis- 
charge was  absolutely  refused.  Sx  parte 
Barker,  33  L.  J.,  Bank.  13  ;  12  W,  B.  321 ; 
9  L.  T.,  N.  S.  672.    (Eng.) 

49.  A  bankrupt,  who  pays  his  relations 
from  time  to  time  a  portion  of  the  debts  due 
to  them  with  interest  thereon,  and  during 
the  same  period  receives  from  them  in  ad- 
vance more  than  he  pays,  whilst  his  indebt- 
edness to  his  other  creditors  is  constantly 
increasing,  is  not  guilty  of  contracting  debts 
without  a  reasonable  or  probable  ground  of 
expectation  of  being  able  to  pay  them.  In 
re  Eyley,  14  L.  T.,  N.  S.  707.    (Eng.) 

50.  Where  a  bankrupt  had  obtained 
goods  on  credit  while  insolvent,  and  soon 
afterwards  sold  them  for  less  than  tie  cost 
price,  it  was  held,  that  he  was  not  to  be  con- 
sidered to  have  contracted  a  debt  without 
any  reasonable  or  probable  ground  or  ex- 
pectation of  being  able  to  pay  the  same.  In 
re  Marks,  1  L.  B.  334;  35  L.  J.,  Bank.  16. 
(Eng.) 

51.  Contingent,  what  are.  A  cus- 
tomer of  a  banking  firm,  whose  practice  it 
was  to  receive  deposits  at  their  banking 
house  of  boxes  of  securities  belong  to  their 
customers,  for  safe  custody,  lent  part  of  the 
securities  contained  in  this  box  to  the  firm, 
upon  an  undertaking  to  replace  them  in  three 
months,  or  sooner  if  required ;  and  he  after- 
wards lent  other  part  of  such  securities  to 
W.,  one  of  the  partners  in  the  firm,  on  his 
own  separate  account,  other  securities  being 
on  both  occasions  deposited  by  the  borrow- 
ers, according  to  agreement,  in  pledge  for 
those  which  were  borrowed.  After  the  ex- 
piration of  three  months  from  the  time  of 
the  first  loan,  the  firm,  with  the  consent  of 
the  customer,  deposited  other  securities  in 
the  box,  in  exchange  for  those  first  pledged, 
and  afterwards  became  bankrupt,  when  it 
appeared  that  the  customer  had  been  regu- 
larly credited  in  the  books  of  the  firm  with 
interest  on  all  the  securities  borrowed,  but 
that  W.  had,  without  the  knowledge  either 
of   his    copartners  or    the    customer,   ab- 

Gaz.  39 


stracted  the  securities  pledged  by  himself 
on  the  second  loan,  and  had  applied  the  pro- 
ceeds to  his  own  individual  use.  Held,  that 
the  value  of  the  securities  lent  to  the  firm 
was  not  a  contingent  debt  within  6  Geo.  4, 
e.  16,  s.  56,  and  that,  as  there  had  been  no 
demand  for  their  replacement  before  the 
bankruptcy,  the  customer  had  no  provable 
debt  in  respect  thereof,  either  against  the 
joint  estate  or  any  of  the  separate  estates. 
Ex  parte  Eyre,  1  Ph.  227 ;  3  Mont.,  B.  & 
Z>.  12 ;  7  Jur.  162 ;  12  L.  J.,  Ghana.  266. 
(Eng.) 

52.  A.  agreed  to  sell  to  B.,  for  4,000i.,  a 
ship  employed  on  a  distant  voyage,  when 
she  should  arrive  at  her  port  of  discharge 
in  the  United  Kingdom  ;  and  B.  agreed, 
within  one  month  after  her  arrival,  or  within 
such  future  time  as  should  be  necessary  for 
effecting  the  repairs  and  discharging  the 
cargo,  on  the  execution  of  a  bill  of  sale  of 
the  vessel,  to  deliver  to  A.  two  promissory 
notes  for  the  amount  of  the  purchase  money ; 
in  default  of  which  A.  might  sell  the  ship 
and  keep  the  proceeds  in  part  of  the  pur- 
chase money,  B.  undertaking  to  pay  to  A. 
any  deficiency  within  one  calendar  month 
after  such  sale ;  and  in  case  the  vessel  should 
be  lost,  the  agreement  was  to  be  void.  On 
the  27th  of  March  the  ship  arrived,  before 
which  time  B.  became  bankrupt.  On  the 
3lBt  of  March  A.  gave  notice  of  her  arrival 
to  the  assignees,  who  declined  to  complete 
the  contract,  and  A.  sold  the  ship  for  2,833i!. 
SelA,  that  this  agreement  amounted  to  a 
contract  on  the  part  of  B.  to  pay  a  certain 
sum  on  a  contingency,  liable  to  be  reduced 
on  another  contingency;  and  that  A.  could 
prove  for  the  balance  of  the  4,000Z.  after  de- 
ducting the  amount  of  the  proceeds  of  the 
ship.  Ex  parte  Harrison,  3  Mont,  D.  &  B. 
350;  10  Jm>-.  166.     (Eng.) 

53.  A  covenant  by  sureties  that  the  prin- 
cipal debtor  would  pay  a  debt  by  three 
yearly  instalments,  is,  on  the  principal  debt- 
or becoming  bankrupt  after  payment  of  the 
first  and  before  the  time  for  payment  of  the 
second  instalment,  a  contingent  liability  pro- 
perly the  subject  of  a  claim  under  12  and  13 
Vict.  c.  106,  s.  178.  Ex  parte  Banvis,  6 
Be  G.,  Mac.  &  G.  762;  2  Jur.,  N.  8.  5 ; 
25  L.  J.,  Bank.  10.    (Eng.) 

54.  Where  a  defendant  to  an  action  foi 
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injury  to  property  caused  by  an  explosion 
to  his  steam  engine,  consented  at  the  trial 
to  an  order  of  reference,  and  the  award  was 
not  made  till  after  his  bankruptcy.  Held, 
that  the  defendant  had  not  before  the  bank- 
ruptcy contracted  a  liability  to  pay  money 
upon  a  contingency  within  12  and  13  Vfct. 
c.  106,  s.  178.  Ex  parte  Todd,  6  Be  G., 
Mac.  &  G.  744;  1  Jw.,  N.  S.  897  ;  24  L. 
J.,  Bank.  20.     (Eng.) 

55.  Ten  years  ago  A.  let  to  B.,  as  tenant, 
from  year  to  year,  premises  adjoining  other 
premises  occupied  by  B.  About  seven  years 
ago  A.  permitted  B.  to  make  a  communica- 
tion through  the  party  wall,  and  to  make 
alterations,  upon  condition  that  B.  should, 
at  the  termination  of  his  tenancy,  restore 
the  premises  to  their  original  state.  In 
April,  1855,  B.  became  bankrupt,  and,  on 
the  17th  of  May,  B.  gave  notice  to  A.  that 
he  would  deliver  up  possession  of  the  pre- 
mises, the  assignees  having  declined  to  take 
them.  Held,  that  the  damages  resulting 
from  the  non-compliance  with  the  conditions 
upon  which  the  permission  to  alter  was 
given,  did  not  constitute  a  liability  to  pay 
money  upon  a  contingency  within  12  and  13 
Vict.  c.  106,  s.  178.  Maples  v.  Pepper,  18 
a  B.  177;  2  Jur.,  N.  S.  739;  25  L.  J.,  0. 
P.  243.    (Eng.) 

56.  A  demand  arising  upon  an  under- 
taking which  creates  a  liability  to  pay  money 
at  several  different  periods,  if  several  contin- 
gencies shall  happen  at  those  several  periods, 
is  not  a  demand  provable  under  12  and  13 
Vict.  c.  106,  s.  178.  "Warburg  v.  Tucker,  5 
El.  (b  Bl.  384 ;  1  Jiw.,  N.  8.  271 ;  24  L. 
J.,  Q.  B.  317 ;  s.  c.  16  C.  B.  418,  n. ;  Young 
V.  Winter,  16  C.  B.  401 ;  1  Jwr.,  N.  S.  960 ; 
24  L.  J.,  a.  P.  214.     (Eng.) 

57.  In  July,  1850,  B.  gave  C.  a  guaran- 
tee (continuing)  for  200Z.  for  goods  to  be 
supplied  to  D.,  with  a  stipulation  that  a  se- 
curity should  subsist  "  until  C.  received  a 
notice  in  writing  to  the  contrary."  Goods 
were  supplied  to  D.  upon  the  faith  of  his 
guarantee,  and  a  balance,  exceeding  2001. 
was  due  in  respect  thereof.  In  June,  1853, 
B.  became  bankrupt,  and  duly  obtained  his 
certificate.  Seld,  that  B.'s  liability  upon 
his  guarantee  was  not  a  contingent  liability 
within  12  &  13  Vict.  c.  106,  s.  178,  and  con- 


sequently that  his  certificate  was  no  bar  to 
a  claim  in  respect  of  goods  supplied  to  D. 
after  the  bankruptcy  of  B.  Boyd  v.Bobins, 
5  C.  B.,  N.  S.  597  ;  5  Jur.,  N.  S.  915 ;  28 
L.  J.,  C.  P.  73 ;  7  W.  B.  78.     (Eng.) 

58.  The  liability  of  one  of  two  makers  of 
a  promissory  note,  who  have  signed  as  sure- 
ties for  a  third  maker,  to  contribution,  upon 
the  contingency  of  the  co-surety,  paying  the 
note  in  default  of  the  principals,  is,  before 
the  note  arrives  at  maturity,  a  liability  to  pay 
money  upon  a  contingency  which  shall  not 
have  happended  within  12  &  13  Vict.  c.  106, 
s.  178,  and  the  demand  in  respect  of  such 
liability  is,  therefore,  provable  under  that 
section,  against  the  estate  of  the  bankrupt 
co-surety,  when  the  contingency  has  hap- 
pened. Adkins  v.  Farrington,  5  H.  &  N. 
588;  29  L.  J.,  Exch.  345 ;  2  L.  T-,  N.  S.  287. 
(Eng.) 

59.  By  a  deed  of  separation  between  hus- 
band and  wife,  the  husband  covenanted  that 
he  would  every  year  during  the  joint  lives  of 
himself  and  his  wife,  pay  to  a  trustee  for 
her,  to  her  separate  use,  such  sum  as,  to- 
gether with  the  dividends  arid  interest  or 
other  income  to  arise  from  948i.  6s.  4<i. 
three  per  cent,  annuities,  or  from  other 
funds  settled  or  which  might  be  settled  to 
her  separate  use,  and  which  might  be  receiv- 
ed by  her,  would  make  one  clear  annuity  of 
2001.,  such  annuity  to  commence  from  the 
11th  of  January,  1854,  and  to  be  paid  by 
four  even  and  quarterly  payments.  Provi- 
ded, That  if  he  and  his  wife  should  at  any 
time  thereafter  cohabit  as  man  and  wife, 
that  thenceforth  the  annuity  should  cease. 
On  the  29th  of  September,  1854,  and  while 
he  and  his  wife  continued  to  live  separate, 
he  became  bankrupt.  Held,  that  the  annual 
sum  so  covenanted  to  be  paid  for  the  sepa- 
rate use  of  his  wife,  was  not  a  debt  payable 
upon  a  contingency  within  s.  177,  of  12  & 
13  Vict.  c.  106,  or  a  liability  to  pay  money 
upon  a  contingency  within  s.  178,  and  con- 
sequently his  certificate  was  no  bar  to  an 
action  for  the  recovery  of  the  quartely  pay- 
ment, which  became  due  after  the  bankrupt- 
cy. Parker  v.  Ince,  4  H.  <^  iV^.  53  ;  28  L. 
J.,  Exch.  189  -,7  W.S.  291 ;  32  L.  T.  279. 
(Eng.) 

60.  A  surety  entered  into  a  bond  in  a 
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penal  sum,  -with  the  concTition,  that  if  he 
should  pay  to  the  plaintiff  such  costs  as  he 
should  in  due  course  of  law  be  liable  to  pay- 
in  case  the  verdict  should  pass  for  the  de- 
fendant, in  an  action  pending,  which  had 
been  brought  by  C.  in  the  name  of  the  plain- 
tiff, such  costs  to  be  first  taxed  in  the  usual 
manner,  the  bond  was  to  be  void.  The  ac- 
tion mentioned  in  the  condition  was  a  scire 
facias  on  a  judgment  obtained  by  the  plain- 
tiff, and  which  had  been  assigned  to  C.  by 
H.,  since  deceased,  of  whom  the  plaintiff 
was  executor.  The  action  was  tried  at  the 
spring  assizes,  in  1848,  when  a  verdict  was 
found  for  the  defendants.  In  Easter  term  a 
rule  nisi  for  a  new  trial  was  obtained.  On 
the  14th  day  of  November  following,  a  flat 
issued  against  the  defendant.  In  Hilary 
term,  1849,  the  rule  for  the  new  trial  was 
discharged.  On  the  29th  of  May  the  de- 
fendant obtained  his  certificate,  and  on  the 
22d  of  August  the  costs  were  taxed.  Held, 
that,  at  the  time  the  fiat  issued,  the  defend- 
ant's liability  under  the  bond  was  a  mere 
contingent  liability,  and  not  a  contingent 
debt,  within  6  Geo.  4,  c.  16iS.56,and  there- 
fore the  plaintifi''s  claim  for  the  costs  was 
not  barred  by  the  certificate.  Hawkin  v. 
Bennett,  8  Exch.  107 ;  21  L.  J.,  Exch.  326. 
(Eng.) 

6 1 .  The  liability  to  pay  calls  on  the  shares 
of  a  company  is  not  a  liability  to  pay  money 
upon  a  contingency  within  12  &  13  Vict.  c. 
106,  s.  178 ;  a  discharge,  therefore,  under 
that  act,  is  no  bar  to  an  action  by  the  com- 
pany for  calls  made  subsequently  to  the  act 
of  bankruptcy.  General  Discount  Company 
V.  Stokes,  17  C.  B.,  N.  S.  765;  34  L.  J., 
C  P.  25 ;  10  Jur.,  N.  S.  1205  ;  13  W.  B. 
138 ;  11  L.  T.,  N.  S.  423.    (Eng.) 

62.  B.  &  Co.  employed  Messrs.  W.,  who 
were  metal  brokers,  to  purchase  iron  for 
them,  to  be  delivered  and  paid  for  at  a  fu- 
ture day.  Messrs.  W.,  as  the  custom  of 
the  trade  was,  entered  into  contract  for  the 
purchase  of  the  iron,  without  disclosing 
the  names  of  their  principals.  Before  the 
day  of  delivery  and  payment  arrived,  and 
adjudication  against  B.  &  Co.  took  place, 
and  the  assignees  having  declined  to  com- 
plete the  contract,  Messrs.  W.  completed 
the  purchase  on  their  own  account,  and  re- 
sold the  iron  at  a  loss,  and  carried  in  a 


proof  against  the  bankrupt  estate  for  the 
amount  of  the  loss  so  sustained.  Held, 
that  the  claim  could  not  be  supported  either 
as  a  liability  to  pay  money  on  a  contingency 
under  12  and  13  Vict.  c.  106,  s.  178,  or  as  a 
debt  payable  upon  a  contingency,  under  s. 
177,  nor  could  it  be  sustained  as  a  demand 
in  the  nature  of  damages  to  which  the  bank- 
rupts were  liable  at  the  time  of  the  adjudi- 
cation, under  24  and  25  Vict.  c.  134,  s.  153, 
and  the  proof  was  therefore  disallowed.  Ex 
parte  Kempson,  34  L.  J.,  Bank.  21 ;  11 
Jur.,  N.  S.  105;  13  W.  B.  418 ;  11  L.  T., 
N.S.  72&.    (Eng.) 

63.  An  administration  bond,  forfeited 
before  the  bankruptcy  of  the  administrator, 
is  not  provable  under  12  and  13  Vict.  c.  106, 
s.  178,  and  consequently  a  certificate  under 
that  act  is  no  bar  to  an  action  on  the  bond. 
Marchman  v.  Brookes,  1H.  &  C.  908 ;  9  L. 
T.,N.S.  726.    (Eng.) 

64.  Discharged  by  statute  of  lim- 
itations and  otherwise.  After  a  com- 
mission has  issued,  the  statute  of  limita- 
tions does  not  affect  debts  not  previously 
barred.  Ex  parte  Kose,  2  Glyn.  <&  J.  46, 
330.    (Eng.) 

65.  A.  &  B.  made  a  joint  promissory 
note,  ten  years  after  the  date  of  which  B. 
executed  an  assignment  of  his  property  in 
trust  for  his  creditors,  under  which  a  divi- 
dend was  paid  to  the  holder  of  the  note.  A. 
became  bankrupt.  Held,  that  the  payment 
of  the  dividend  under  B.'s  assignment  being 
after  the  statute  of  limitations  had  already 
run,  did  not  revive  the  debt  as  against  A., 
so  as  to  enable  the  holder  to  prove  on  the 
note  under  the  fiat  against  A.  Ex  parte 
Woodward,  3  Beac.  294.     (Eng.) 

66.  If  a  debt  which  is  barred  under  a 
commission  is  revived  prior  to  a  second,  it 
is  provable  under  the  latter.  Alberts  v. 
Morgan,  2  Esp.  736.    (Eng.) 

67.  A  debt  due  on  a  bill  from  which  the 
drawer  has  been  discharged  by  want  of  no- 
tice, is  not  provable  under  a  commission 
issued  against  him.  Ex  parte  Rohde,  1 
Mont,  d)  Mac.  431;  s.  c.  nom.  Rohde  v. 
Proctor,  6  J),  d!  B.  510;  i  B.  ,6  C.  517. 
(Eng.) 
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68.  A  creditor,  having,  before  the  bank- 
ruptcy of  his  debtor,  taken  him  in  execu- 
tion, died  shortly  before  the  ispuing  of  the 
jQatj  and  the  bankrupt,  eight  months  after 
the  issuing  of  the  flat,  obtained  a  judge's 
order  for  his  discharge,  on  the  ground  that 
the  action  abated  by  the  death  of  the  plain- 
tiff, the  plaintiff's  executrix  interfering  in 
no  way  whatever  to  oppose  the  discharge. 
Held,  that  the  discharge  was  not  an  extin- 
guishment of  the  debt,  and  that  the  execu- 
trix could  prove.  Ex  parte  Goodman,  3 
Deac.  631  j  1  Mmt.  &  Chit.  151.    (Eng.) 

69.  A  creditor,  whose  debt  is  inserted  by 
his  debtor  in  his  schedule,  on  taking  the 
benefit  of  the  insolvent  act,  may  prove  for 
the  balance  due  to  him  under  a  subsequeAt 
fiat  in  bankruptcy  issued  against  his  debtor, 
and  is  entitled  to  receive  dividends  pari 
passu  with  the  other  creditors  of  the  bank- 
rupt, without  any  reference  to  the  sources 
from  which  the  whole  divisible  fund  is  de- 
rived. Ex  parte  Fenwick,  2  Deac.  27. 
(E°g.) 

70.  Proof  under  the  bankruptcy  of  one 
joint  debtor,  after  receiving  a  composition 
from  the  other,  was  expunged,  the  release  to 
one  being  a  release  to  both.  Ex  parte  Sla- 
ter, 6  Ves.  146.     (ijug.) 

71.  A  bill  of  exchange  was  given  by  a 
bankrupt  to  a  creditor,  in  consideration  of 
an  advance  of  money  made  more  than  six 
years  before  the  bill  was  given.  Five  years 
after  propf  was  inade  upon  the  bill  and 
dividends  had  been  received  upon  it,  the 
commissioners  ordered  the  proof  to  be  ex- 
punged, on  the  ground  that  the  bill  was  not 
such  an  acknowledgment  in  writing  of  the 
debt  as  took  the  case  out  of  the  statute  of 
limitations.  Held,  that  the  bill  was  suffi- 
cient for  that  purpose,  and,  consequently 
that  the  prqof  must  be  restored.  Ex  parte 
"Wilson,  I  Mont.,  D.  <&.  B.  586.    (Eng.) 

72.  A  debtor,  in  1831,  agreed  with  his 
creditor  to  pay  him  a  composition  of  five 
shillings  in  the  pound  upon  the  amount  of 
his  debt,  by  instalments.  The  first  instal- 
ment was  paid,  when  the  creditor  agreed  to 
give  the  debtor  a  release  in  full,  on  his  pay- 
ing the  bjilapce  of  the  composition.  The 
debtor  made    default  in  payment  of   the 


balance ;  but  ro  Tebruary,  1839,  being  presK- 
ed  for  the  payment  of  the  demand  of  the 
creditor,  he  made  a  payment  of  lOOZ.,  in 
part  of  the  balance  of  the  composition,  and 
required  a  receipt  as  for  a  composition  of 
five  shillings  in  the  pound  upon  the  balance 
of  account  owing  by  him.  The  creditor 
acknowledged  the  payment  of  the  lOOi.,  but 
declined  signing  a  receipt  in  this  form.  In 
September,  1839,  the  debtor  became  bank- 
rupt. Held,  that  the  agreement  for  the  com- 
position did  not  preclude  the  creditor  from 
proving  for  the  balance  of  the  original  debt, 
and  that  it  was  not  barred  by  the  statute  of 
limitations.  Ex  parte  Baterson,  \Mont.,  D. 
<^X).289.    (Eng.) 

73.  A  debtor,  one  of  whose  debts  had  been 
contracted  more  than  six  years,  had  joined 
in  executing  a  deed  of  inspectorship,  reciting 
that  he  was  indebted  to  several  persons,  and 
assigning  his  business  and  effects  to  inspec- 
tors who  were  to  realize  and  pay  his  credi 
tors  by  instalments.  The  deed  provided 
that  if  the  debtor  should  be  adjudicated  a 
bankrupt,  or  if  execution  should  issue 
against  him  (which  event-  happened)  the  in 
specters  might  declare  the  deed  at  an  end, 
and  the  creditors  might  sue  for  their  debts, 
any  instalments  that  had  been  paid  being 
taken  as  part  payment.  A  schedule  of  the 
debts  verified  by  the  debtor's  affidavit  was 
filed,  and  a  small  dividend  paid  under  the 
deed  to  the  creditors.  A  proof  being  ten- 
dered for  the  debt  on  the  debtor's  subse- 
quent bankruptcy.  Held,  that  neither  the 
execution  of  the  deed,  nor  the  filing  of  the 
schedule,  nor  the  payment  of  the  dividend, 
was  sufficient  to  take  the  ease  out  of  the 
St^itute  of  limitations,  and  that  the  proof 
must  be  rejected.  Ex  parte  Topping,  34 
L.  J.,  Bank.  44 ;  13  W.  B.  1025 ;  12  L.  T., 
N..S.m,    (Eng.) 

74.  A  sequestration  in  foreign  country 
does  not  suspend  the  running  of  time  pre- 
scribed by  the  statute  of  limitations;  and 
therefore  a  creditor  under  a  Scotch  seques-. 
tration  issued  in  1836  was  not  allowed  to 
prove  his  debt  against  the  estate  of  his  debt- 
or, who  had  subsequently  set  up  business  in 
London,  had  become  embarrassed,  and  filed 
a  petition  in  bankruptcy  in  1860.  Ex  parte 
Kidd,  7  Jur.,  N.  8.  613 ;  4  L.  T.,  N.  S. 
344.     (Eng.) 
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75»  Discharge  of.  An  overseer  is  dis- 
charged by  his  bankruptcy  from  a  debt  due 
in  respect  to  a  sum  of  money  in  his  hands 
as  overseer  at  the  time  of  his  bankruptcy. 
Where,  therefore^  an  overseer  had  become 
bankrupt,  and  upon  the  auditing  of  his  ac- 
counts there  was  found  to  be  a  balance 
against  him.  Held,  that  he  could  not  on 
non-paynlent  be  committed  to  gaol  under  7 
&  8  Vict.  c.  101,  s.  32,  and  4  &  5  Will.  4,  c. 
76,  s.  99.  Reg.  v.  Martin,  in  re  James,  19 
L.  T.,  N.  S.  733  ;  17  W.  B.  442;  38  L.  J., 
M.  C.  73 ;  4  L.  E.,  Q.  B.  285.    (Bug.) 

76.  Due  state,  not  discharged.  A 
discharge  under  the  act  to  abolish  imprison- 
ment for  debt,  etc.,  (sess.  42,  ch  .101,)  does 
not  extend  to  a  debt  due  to  the  people  of 
this  state.  Nor,  semble,  does  any  insolvent 
or  bankrupt  law,  unless  the  people  are 
named  in  it.  The  people  have  succeeded  to 
the  rights  of  the  king,  the  former  sovereign 
of  this  state.  They  are  not,  therefore, 
bound  by  general  words  in  a  statute  restric- 
tion of  prerogation,  without  being  expressly 
named,  e.  g.  the  insolvent  laws.  The  People 
1i.  Herkimer,  4  Cowen,  345. 

77.  Due  foreign  bankrupt.  Where, 
after  bankruptcy  in  England  and  before 
payment  to  the  assignees,  money  owing  to  the 
bankrupt  out  of  England  has  been  attached 
bona  fide,  the  assignees  cannot  recover  the 
debt.  Walker  v.  Gibbs,  1  Yates  Pa.  B. 
255. 

78.  Due  to  insolvent.  A  person  dis- 
charged as  an  insolvent  debtor  cannot  main- 
tain an  action  in  his  own  name  for  a  debt 
previously  due.  Young  v.  Willing  6t  al.  2 
Dallas  Pa.  E.  276. 

79.  Due  on  judgirient.  A  plaintiff, 
in  an  action  for  a  breach  of  promise  of  mai:- 
riage,  having  recovered  above  lOOZ.  damages 
against  a  trader,  who,  between  verdict  and 
judgment,  committed  an  act  of  bankruptcy. 
Held,  that  the  debt  due  upon  the  judgment 
after  it  was  entered  up,  was  not  a  good  peti- 
tioning creditor's  debt.  Ex  parte  Ohails,  14 
East.  197;  1  Eose,  372;  16  Ves.  256;  Briss 
V.  Gilbert,  2M.<1^S.  70.     (Bng.) 

80.  It  is  no  objection  to  a  domiiiission, 
TVhen  the  petitioning  creditor's  debt  is  On  a 


judgment,  that,  prior  to  presenting  a  peti- 
tion for  a  commission,  the  petitioning  credi- 
tor had  not  relinquished  his  judgment.  Bry- 
ant V.  Withers,  2  Base,  8 ;  2  M.  li:  S.  12S ; 
(Eng.) 

81.  A  debt  for  money  lent,  due  to  a  cred- 
itor at  the  time  when  an  act  of  bankruptcy 
is  committed  by  the  debtor,  is  sufficient  to 
support  a  commission  against  him,  though 
afterwards,  and  before  petitioning  for  such 
commission,  the  creditor  obtains  judgment 
against  him  for  a  sum  of  money  including 
such  debt.     Id. 

82.  A  judgment  creditor,  who  has  taken 
his  debtor  in  execution,  cannot  afterwards 
sue  out  a  Commission  against  him  upon  the 
same  debt.  Cohen  v.  Cunningham,  8  T.  B. 
123.    (Eng.) 

83.  A  judginent  debt  is  a  good  debt  on 
which  to  found  a  petition  in  bankruptcy,  al- 
though the  debtor  has  been  taken  in  execu- 
tion under  a  ea.  sa.,  and  subsequently  and 
before  the  date  of  the  petition  discharged 
from  custody  under  the  insolvent  debtor's 
act,  1  &  2  Vict.  c.  110,  and  the  debt  duly 
inserted  in  the  schedule.  Watson  v.  Hum- 
phrey, 10  Exch.  784;  24  L.  J.,  Exch.  190; 
3  C.  L.  B.  1048 ;  S.  P.,  in  re  Watson,  2 
Bank.  &  Ins.  E.  51.    (Bng.) 

84.  Effects  of  discharge  on.  A 
party  having  become  security  for  another 
person  to  the  plaintiffs,  became  insolvent 
and  obtained  his  discharge.  In  the  list  of 
creditors  in  his  schedule  he  described  the 
plaintiffs  as  Birchring  and  Parmeter,  brew- 
ers, Runham,  Norfolk,  their  names  and  de- 
scriptions being  Bircham  &  Parmeter,  brew- 
ers, Reepham,  Norfolk.  Runham  is  a  small 
village  thirty-five  miles  distant  from  Reep- 
ham and  in  another  post  delivery.  The 
plamtiffs  never  received  any  notice  whatso- 
ever of  the  insolvency.  It  was  held,  that 
the  inaccuracy  was  substantial  misdescrip- 
tion; and  therefore  there  was  no  full  and 
true  descriptioft  of  the  plaintiffs  in  the 
schedules  as  required  by  the  act,  and  that 
the  debtor  was  not  discharged  from  the 
debt.  Bircham  v.  Walker,  1  L.  T.,  JSf.  S. 
191.    (Eng.) 

85.  The  discharge  is  of  no  avail  to  the 
plaintiff  in  an  action  against  a  set-off,  unless 
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he  explains  the  difference  between  the 
amount  of  the  debt  inserted  in  his  schedules 
and  the  amount  claimed  as  set-off.  Maile  v. 
Bays,  2D.d;L.  964 ;  9  Jur.  1108  ;  14  L.  J., 
^Q.  B.  231.     (Eng.) 

86.  A  party  who  owed  another  two  dis- 
tinct debts  was  discharged  as  an  insolvent 
debtor,  having  inserted  only  one  of  those 
debts  in  his  schedule.  It  was  held,  that  he 
was  not  discharged  from  the  other  debt,  and 
might  be  sued  for  it.  Leonard  v.  Baker,  15 
M.  &  W.  302 ;  10  Jur.  226 ;  15  L.  J.,  Exch. 
177;  S.  P.,  Tyres  v.  Stunt,  7  Scott,  349. 
(Eng.) 

87.  An  insolvent  debtor  inserted  a  cred- 
itor in  his  schedule,  but,  by  mistake  and 
without  fraud,  stated  the  debt  to  be  Zl., 
whereas  in  fact,  it  was  11.  It  was  held, 
that  inasmuch  as  the  creditor  was  thereby 
deprived  of  notice  to  be  given  to  creditors 
for  bl.  and  upwards  under  I  &  2  Vic.  c.  110, 
s.  71,  this  was  not  a  case  within  the  pro- 
tection of  the  3rd  section,  and  the  debtor's 
discharge  was  no  bar  to  an  action  for  this 
debt.  Hoyles  v.  Blore,  14  M.  <&  W.  387 ; 
15  L.  J.,  Exch.  28.     (Eng.) 

88.  The  discharge  of  an  insolvent  debtor 
was  no  release  of  a  debt  created  by  the  pay- 
ment of  a  surety,  after  the  discharge  of  a 
bill  of  exchange,  the  consideration  of  which 
was  inserted  in  the  schedule  as  a  debt  for 
money  lent  due  to  the  payee.  Litten  v. 
Dalton,  17  C.  B.,  N.  S.  178.     (Eng.) 

89.  A  landlord's  remedy  of  distress  for 
rent  due  before  the  commencement  of  a  ten- 
ant's imprisonment  was  not  extinguished  by 
the  tenant's  petition  and  discharge,  though 
the  amount  of  the  rent  was  inserted  in  the 
schedules  as  a  debt  due  the  landlord,  and 
the  distress  was  not  made  till  after  the  dis- 
charge. Phillips  V.  Shervill, 6  Q.  S.  944 ;  9 
Jur.  179 ;  14  L.  J.,  Q.  B.  144.     (Eng.) 

90.  A  party  who  covenanted  to  pay  the 
premiums  of  insurance  on  his  life,  effected 
before  his  discharge,  and  to  keep  the  same 
on  foot  was  not  discharged  from  such  cove- 
nant by  the  operation  of  1  &  2  Vict.  c.  110, 
s.  90.  Fletcher  v.  Turk,  8  Jur.  186;  13  L. 
J.,  Q.  B.  43 ;  S.  P.,  Bennett  v.  Burton,  4  P. 
t&  D.  313;  4  Jur.  1085;  12  A.  d;  E.  657; 


Allard  v.  Kimberley,  12  M.  d:  W.  410;  1 
D.  &  L.  635 ;  13  X.  J.,  Exch.  107.    (Eng.) 

91.  Where  A.  purchased  of  B.  his  busi- 
ness of  an  attorney,  the  purchase  money 
to  be  paid  in  two  instalments,  and  the  con- 
veyance contained  a  promise,  giving  A.  the 
power  within  a  limited  time  of  either  com- 
pleting the  purchase  or  giving  B.  notice  of 
his  abandonment  of  the  contract,  in  which 
case  B.  was  to  repay  bOl.  of  the  purchase 
money,  it  was  held,  that  B.'s  dischaige 
before  the  expiration  of  the  time  limited  for 
giving  such  notice  was  no  answer  to  an 
action  to  recover  back  the  50Z.  after  such 
notice  given,  for  that  it  was  not  a  contin- 
gency capable  of  valuation  at  the  time  of  the 
insolvency.  Brown  v.  Fleetwood,  5  M.  & 
W.  19;  7  D.  P.  G.  387;  2  If.  ^  if.  6;  3 
Ju/r.  289.    (Eng.) 

92.  Nor  was  a  contingent  debt  barred  by 
a  discharge.  Hawker  v.  Hallewell,  8  De  G., 
Mac.  e^  G^.  318 ;  2  Jw.,  N.  S.  627 ;  25  L.  J., 
Lhanc.  317. 

93.  A  discharge  of  the  principal  did  not 
exonerate  him  from  the  claim  of  the  surety 
on  a  bond,  in  respect  to  payments  subse- 
quently made  under  it  by  the  latter.  Emery 
V.  Clark,  2  C.  B.,  N.  S.  582.     (Eng.) 

94.  The  adjudication  of  a  commissioner 
under  1  &  2  Vict.  c.  110,  s.  90,  discharged 
the  insolvent  from  all  debts  due  or  growing 
due  at  the  time  of  the  petition  to  creditors  or 
to  persons  claiming  to  be  creditors.  Berry 
V.  Irwin,  8  C.  B.  532;  1  B.  &  L.  282;  19 
L.  J.,  0.  P.  110.     (Eng.) 

95.  An  insolvent  in  his  schedule  des- 
cribed a  debt  as  being  due  to  "  Messrs. 
Brown  &  Janson,  bankers,  32  Clement's 
Lane,  City."  The  correct  address  of  Messrs. 
Brown  &  Janson,  was  No.  32  Abchurch 
Lane,  and  the  notice  of  hearing  had  been 
duly  served  at  that  place.  It  was  held,  that 
though  Messrs.  Brown  &  Janson  denied 
having  received  it,  that  the  description 
in  the  schedule  was  sufficient.  Brown  v. 
Thompson,  17  C.  B.  245 ;  25  L.  J.,  C.  P. 
55.     (Eng.) 

96.  For  interest.  Interest  cannot  be 
added  to  the  principal  due  on  a  bill  so  as  to 
constitute  a  good  petitioning  creditor's  debt, 


DEBTS  AND  LIABILITIES. 


311 


unless  specially  made  payable  on  the  face 
of  the  bill.  Cameron  v.  Smith,  2  B.  S  A. 
305 ;  S.  P.  in  re  Burgess,  2  Moore,  745 ;  8 
Taimt,  660.    (Eng.) 

97.  Even  though  the  bill  is  noted  and 
protected  according  to  9  &  10  Will.  3,  c.  17. 
Ex  parte  Greenway,  Buck,  412.     (Eng.) 

98.  Fraudulently  contracted.  A 
judgment  creditor  whose  debt  by  proceed- 
ings in  the  state  court  has  been  shown  to 
have  been  fraudulently  contracted,  which 
debt  has  been  proved  in  bankruptcy  will 
neither  be  discharged  from  arrest  by  the 
court  nor  will  it  direct  satisfaction  of  the 
judgment.  In  re  Robinson,  6  Bl.  C.  C. 
25i;  s.c.  2  N.B.B.  102. 

99.  Illegal.  A.  being  agent  of,  and 
also  partner  in  the  Leith  banking  company, 
opened  an  office  at  Carlisle,  and  circulated 
three  promissory  notes  drawn  by  the  com- 
pany's cashier  in  Scotland,  and  made  pay- 
able to  the  bearer  on  demand  at  the  com- 
pany's office  in  Leith.  Held,  this  was  in 
violation  of  the  statutes  passed  for  the  pro- 
tection of  the  bank  of  England,  and  that  a 
debt  formed  of  notes  so  issued  could  not  be 
proved  under  a  commission  of  bankruptcy. 
Ex  parte  Bandleson,  1  3Iont.  <&  Mac.  86. 
(Eng.) 

1 00.  A  seller  abroad  of  contraband  goods 
is  entitled  to  prove  unless  he  is  a  partici- 
pator in  smuggling  them.  Ex  parte  Oav- 
alierre,  2  Glyn.  &  J.  22.    (Eng.) 

101.  A  debt  arising  out  of  a  contract 
to  convey  British  goods  to  market  in  an 
enemy's  country,  cannot  be  proved  under  a 
commission  after  peace  has  been  established 
between  that  country  and  Great  Britain. 
Ex  parte  Schraalding,  Buck,  93.    (Eng.) 

103.  A  proof  may  be  made  of  a  debt  to 
a  broker  of  the  city  of  London,  arising  out 
of  a  transaction  in  which  he  acted  as  a  mer- 
chant, although  in  contravention  of  his  duty 
in  his  office  and  the  bond  given  by  him. 
Ex  parte  Dyster,  2  Base,  349  ;  1  Mer.  155. 
(Eng.) 

103.  A  bill  was  indorsed  to  a  broker  in 
consideration  of  the  money  paid  by  him  in 
effecting  insurance,  one  of  which  was  ille- 


gal; the  acceptor  becoming  bankrupt,  the 
petition  of  the  indorsee  to  prove  was  dis- 
missed, as  to  what  arose  upon  the  illegal  in- 
surance. Ex  parte  Mather,  3  Ves.  Jur. 
373.     (Eng.) 

104.  If  one  of  three  partners  obtains  by 
forgery  a  sum  from  the  sale  of  stock,  which 
he,  in  fraud  of  his  partners,  pays  into  the 
banking  house,  and  withdraws  it,  it  is 
provable  against  the  joint  estate  by  the 
stock  proprietor,  although  he  has  not  pros- 
ecuted or  given  evidence  against  the  con- 
victed felon.  Ex  parte  BoUand,  1  Mont,  d; 
Mac.  315     (Eng.) 

105.  Where  an  actuary  embezzled  vari- 
ous sums,  rendering  forty  indictments  ne- 
cessary and  became  bankrupt,  and  five  in- 
dictments were  preferred,  which  failed  from 
teohnical  reasons,  which  would  apply  to  any 
other  indictment,  the  proof  was  allowed  for 
the  whole  sum  embezzled.  Ex  parte 
Jones,  2  Mont.  (&  Ayr.  193 ;  3  Deac.  <&  Chit. 
525.     (Eng.) 

106.  A  proof  resting  on  a  felony,  can- 
not be  made  until  after  a  prosecution,  ex- 
cept where  conviction  is  hopeless.    Id. 

107.  A  servant  acknowledged  that  he 
had  misapplied  sums  received  by  him 
from  his  mastei-'s  debtors,  and  gave  his 
master  a  warrant  of  attorney  for  securing 
the  amount  by  instalments,  the  master 
treating  his  conduct  as  a  mere  breach  of  trust, 
after  which  the  servant  became  bankrupt. 
Held,  that  the  master  could  not  prove  for 
the  amount  until  he  had  prosecuted  the 
bankrupt  for  the  felony.  Ex  parte  Elliot, 
3  Mont.  &  Ayr.  110,  123 ;  2  Beac.  172. 
(Eng.) 

108.  A.  committed  a  forgery  on  a  bank- 
ing company.  B.  was  prosecuted  by  them, 
and  a  true  bill  found  against  him  by  the 
grand  jury.  At  the  same  assizes  A.  was 
tried  upon  another  indictment  for  forgery 
upon  another  banking  company  (C),  to 
which  he  pleaded  guilty,  and  received  sen- 
tence of  penal  servitude.  The  judge  direct- 
ed B.'s)  indictment,  to  which  A.  had  plead- 
ed not  guilty,  to  stand  over,  as  justice  was 
satisfied  by  the  sentence  already  passed  up- 
on A.  Previously  to  the  conviction  A.  had 
assigned  all  his  estate  for  the  benefit  of  his 
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creditors.  Held,  that  the  banking  company 
(B.)  vas  entitled  to  prove  as  crcditois  of 
A.  under  this  assignment  for  the  amounts 
paid  by  them  upoti  the  forged  cheque,  and 
that  they  had  not  forfeited  their  rights  by 
abstaining  from  pressing  for  an  actual  con- 
viction upon  the  indictment  preferred  by 
them.  Ihidley  and  West  Bromwich  Bank- 
ing Company  v.  Spittle,  1  Johns.  &  M.  14; 
»  W.  R.  351 ;  2  L.  T.,  N.  8.  47.    (Eng.) 

109.  A  debt  arising  out  of  a  loan  trans- 
action or  bargain  contract  on  the  stock  ex- 
change, between  the  members,  is  not  a 
gambling  transaction,  and  may  be  proved  for 
on  the  bankruptcy  of  one  of  the  parties. 
Ex  parte  Phillips,  2  Be  Q.,  J^.  <:&  J".  634 ;  6 
Jw.,  N.  8. 1273 ;  9  W.  B,  131 ;  3  L.  T., 
N.  S.  516;  30  L.  J.,  Bank.  1.     (Eng.) 

110.  "Where  a  stewai'd  of  a  coursing 
club;  who  had  collected  subsci-iptions  and 
other  contributions  from  the  members, 
which  he  was  bound  to  hand  over  to  the 
treasurer,  became  bankrupt.  Held,  that  ihe 
treasurer  might  prove  for  the  amounts. 
Held,  also,  that  though  one  of  the  purposes 
to  which  the  fund  was  to  be  applied  was  to 
provide  stakes  for  running  matches  with 
greyhounds,  this  afforded  no  objection  to  the 
proof,  under  the  statutes  for  prevention  of 
gaming.    Exparte  King,  2  Heac.  23  (Eng.) 

111.  A.,  an  innkeeper,  signed  the  prem- 
ises and  furniture  to  B.,  as  bis  successor  in 
the  inn,  and  placed  his  son,  who  was  a  mi- 
nor, with  B.,  at  a  yearly  salary  in  the  first 
instance,  but  upon  the  understanding  that 
he  was  to  be  taken  in  as  partner.  The 
license  was  transferred  to  B.  and  A.'s  son 
jointly,  and  B.  became  bankrupt,  after  con- 
tracting a  large  debt  with  A.,  the  proof  of 
which  was  rejected  by  the  commissioners, 
on  the  ground  that  A.  concealed  his  son's 
minority,  and  thus  induced  parties  to  trust 
the  bankrupt,  who  had  no  capital.  Held, 
that  the  commissioners  were  not  justified  in 
rejecting  the  proof.  Ex  parte  Archer,  2 
Monf.,  n.  &  D.  784.    (Eng.) 

112.  Incase  of  non-traders.    No 

debt  incurred  by  a  non-trader  is  sufficient  to 
found  an  adjudication  against  him,  unless  it 
■fras  contracted  by  him  after  the  period  at 
which  the  contracting  of  debts  by  a  non- 


trader  made  him  liable  to  the  bankrupt  laws, 
namely,  after  the  passing  of  the  act.  Wil- 
liams V.  Harding,  1  L.  B.,  H.I^9;  l2Jur., 
N.  8.  457.     (Eng.) 

113.  B.,  a  non-trader,  executed  a  deed 
of  settlement  in  1849,  whereby  he  became  a 
shareholder  in  a  company.  In  1861  an  or- 
der was  made  winding  up  the  company,  and 
a  call  was  made  on  B.  in  June,  1863,  to  be 
paid  in  July.  The  official  manager  present- 
ed a  petition,  for  adjudication  against  him. 
Held,  that  the  call  was  not  a  debt  contracted 
within  the  meaning  of  the  24  &  25  Vict.  c. 
134,  and  that  B.  was  therefore  not  liable  to 
be  adjudicated  a  bankrupt.    Id. 

114.  Mortgage,  A  partnership  firm 
mortgaged  part  of  the  joint  estate  to  secure 
a  joint  debt,  and  by  the  mortgage  deed  cov- 
enanted jointly  and  severally  for  payment 
of  the  debt.  Held,  that  on  their  bankruptcy 
the  mortgagee  might  prove  the  whole  debt 
against  each  separate  estate  without  giving 
up  his  security.  Eic  parte  Shepherd,  2 
Mont.  D.  <*  D.  204.    (Eng.) 

115.  A  lessee  erected  trade  fixtures 
firmly  attached  to  the  freehold,  but  remov- 
able as  between  himself  and  the  landlord. 
He  then  mortgaged  the  premises  by  way  of 
demise  by  the  same  description  as  that  in 
the  lease,  and  without  referring  to  the  new 
erections,  the  sum  secured  being  a  floating 
balance  Umited  to  an  amount  greater  than 
the  premises  would  be  worth  without  the 
fixtures.  He  became  bankrupt.  Held,  that 
the  mortgagee  was  entitled  to  the  fixtures. 
Ex  parte  Bentley,  2  Mont.,  B.  &  B.  591. 
(Eng.) 

116.  A  trader  (being  solvent)  mortgaged 
his  furniture,  shop  fittings  and  stock  in  trade 
and  book  debts,  for  securing  a  debt  due  and 
a  new  advance.  The  bankrupt  being  per- 
mitted to  have  possession  of  those  goods, 
and  being  in  possession  also  of  other  personal 
chattels  to  which  the  creditor's  security  did 
not  extend,  the  bankrupt's  landlord  dis- 
trained for  rent,  not  upon  the  former  only, 
but  upon  both-  sets  of  goods.  The  person 
in  possession  under  this  distress  was  re- 
quested by  the  mortgagee,  and  consented,  to 
hold  possession  of  the  goods  for  him,  as  well 
as  for  the  landlord,  without  prejudice  to  the 
landlord's  rights.    A  sale  took  place  under 
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the  distress.  The  goods  which  were  the 
subject  of  the  distress  were  not  all  sold,  but 
they  included  some  of  those  Which  were  the 
subject  of  the  mortgagee's  Security,  while 
the  goods  to  which  the  security  did  not  ex- 
tend, remained  unsold.  A  flat  having  issued 
against  the  mortgagor,  the  mortgagee  peti- 
tioned to  have  his  security  declared  as 
against  the  remaining  furniture,  the  stock 
in  trade  at  present  existing  and  the  book 
debts.  Held,  that  the  mortgagee's  security 
extended  only  to  such  of  the  furniture,  fix- 
tures and  stock  in  trade  and  property  pur- 
porting to  be  in  the  assignment  as  were  in 
the  house  and  shop  at  its  date,  and  remained 
at  the  time  of  the  bankruptcy.  Ex  parte 
Stephenson,  1  De  Gex,  586  ;  14  Jur.  6 ;  17 
L.  J.,  Bank.  5.     (Eng.) 

117.  Held,  also,  that  the  mortgagee,  as 
against  the  assignee,  had  a  right  to  the  bene- 
fit of  the  doctrine  of  marshaUng,  and  that 
the  goods  not  included  in  his  security  were 
flrst  applicable  to  the  payment  of  the  land- 
lord's demand.    Id. 

1 18.  A  mortgagee  by  demise  entered  up 
judgment  against  the  mortgagor  on  another 
debt,  and  died ;  his  executors  took  from  the 
mortgagor  a  memorandum  empowering  them 
to  hold  the  title-deeds  of  the  mortgaged 
property,  as  a  security  for  a  part  of  the  judg- 
ment debt  in  addition  to  the  original  mort- 
gage debt.  Held,  on  the  mortgagor  becom- 
ing bankrupt,  that  the  executors  might,  as 
against  a  second  mortgagee,  take  the  whole 
of  the  judgment  debt  to  the  mortgage.  Ex- 
parte  Cox,  2  Mont.,  D.  <&  D.  486.     (Eng.) 

119.  A  mortgagee  of  property  which 
has  been  some  time  untenanted  and  unpro- 
ductive, consented  that  the  assignee  of  the 
bankrupt  mortgagor  should  let  the  premises 
to  such  person  as  he  might  think  proper, 
the  mortgagee  stipulating  that  his  consent 
was  not  to  be  considered  as  assuming  the 
possession  of  the  premises  as  mortgagee. 
In  pursuance  of  this  arrangement,  the  as- 
signee let  the  property  and  received  the 
rents  for  seven  years,  *hen  the  property 
was  sold,  but  the  proceeds  of  the  sale  were 
not  sufficient  to  pay  off  the  whole  of  what 
was  due  upon  the  mortgagfe.  Held,  that 
the  assignee,  and  not  the  mortgagee,  was  en- 
titled to  these  bygone  rents.  Ex  parte  Carr, 
2  Mont.,  D.  &  B.  534.     (Eng.) 

Gaz.  4Q 


130.  Incumbrances  upon  a  bankrupt's 
property,  under  an  agreement  for  security, 
had  enforced  their  lien  against  the  as.signees 
in  a  chancery  suit,  in  which  the  subjects  of 
the  security  had  been  sold,  and  the  proceeds 
applied  in  reduction  of  the  debt.  Held, 
that,  in  proving  for  the  residue,  the  mort- 
gagees were  entitled  to  set  off  the  income 
of  the  property  accruing  due  after  the  bank- 
ruptcy against  the  interest  upon  the  debt 
since  the  same  period.  Ex  parte  Penfold, 
4  Z>e  G.<&  8.  282.     (Eng.) 

121.  A  creditor  who  proves  his  whole 
debt,  and  exhibits  a  mortgage  for  part  and 
receives  a  dividend,  forfeits  the  mortgage. 
Ex  parte  Eddington,  1  Mont.  72.     (Eng.) 

122.  A  mortgagee  having  given  up  his 
mortgage,  and  proved  under  a  commission 
against  the  mortgagor,  is  not  allowed  to  re- 
tract. Ex  parte  Downes,  18  Ves.  290 ;  1 
Base,  96.     (Eng.) 

123.  The  directors  of  a  company  assign- 
ed their  salaries  and  shares  to  the  company 
to  secure  debts  due  from  them  on  their  pri- 
vate accounts,  and  empowered  the  company 
to  direct  the  treasurer  to  retain  their  salaries 
and  dividends,  and  to  sell  their  shares  for 
payment  of  their  debts.  One  of  the  direct- 
ors became  bankrupt,  but  the  power  given 
to  the  company  had  not  been  exercised,  and 
his  shares  still  remained  in  his  name.  Held, 
that  they  passed  to  his  assignees  as  being  in 
his  order  and  disposition,  but  that  the  com- 
pany had  a  right  to  set  off  against  the  bank- 
rupt's debts  the  dividends  and  salary  due 
to  him  at  his  bankruptcy.  Nelson  v.  Lon- 
don Assurance  Company,  2  Sim,  &  Stu.  292. 
(Eng.) 

124.  Bankrupts  gave  a  joint  and  several 
promissory  note  for  2,0002.  to  secure  ad- 
vances made  to  them  by  their  bankers,  and 
when  they  were  indebted  to  the  bankers  in 
1,9572.,  one  of  the  bankrupts  mortgaged  cer- 
tain property  to  them,  to  secure  that  sum 
and  all  further  advances  within  3,0002.  At 
the  time  of  the  bankruptcy,  the  amount  of 
the  debt  due  to  the  bankers  was  4,3652.,  of 
which  sum  they  realised  the  3,0002.  under 
the  mortgage.  Held,  that  the  mortgage  did 
not  merger  the  promissory  note,  and  that  the 
bankers  could  prove  on  the  note  for  the  bal- 
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ance  of  their  debt.    Ex  parte  Bate,  3  Deac. 
358.    (Eng.) 

125.  Mutual.  That  in  all  cases  of 
mutual  debts,  or  mutual  credits,  between 
the  parties,  the  account  between  them  shall 
be  stated,  and  one  debt  set  off  against  the 
other,  and  the  balance  only  shall  be  allowed 
or  paid,  but  no  set-off  shall  be  allowed  of  a 
claim  in  its  nature  not  provable  against  the 
estate.  Provided,  That  no  set-off  shall  be 
allowed  in  favor  of  any  debtor  to  the  bank- 
rupt of  a  claim  purchased  by  or  transferred 
to  him  after  the  filing  of  the  petition.  Sec- 
tion 20  U.  S.  bankrupt  act, '  1867. 

126.  Nature  of  petitioning  cred- 
itors. A  debt  founded  on  an  illegal  con- 
sideration is  not  a  good  petitioning  creditor's 
debt.  Wells  v.  Girling,  1  B.  &  B.  447 ;  4 
Moore,  78.     (Eng.) 

127.  Where  A.  deposits  with  B.  goods 
to  be  sold,  and  on  a  sale  being  effected,  the 
profits,  after  deducting  the  cost  price,  are  to 
be  equally  divided  between  them ;  but  the 
loss,  if  any,  is  to  be  borne  exclusively  by 
A.  If  B.  effects  a  sale  and  receives  the  mon- 
ey, the  debt  due  from  him  to  A.  is  sufficient 
to  support  a  commission  against  B.  Mar- 
son  V.  Barber,  Goio,  17.    (Eng.) 

128.  If  money  is  advanced  to  a  trader, 
to  enable  him  to  commence  a  trade,  of  which 
the  lender  is  to  share  the  profits,  it  is  a  good 
petitioning  creditor's  debt.  Ex  parte  Not- 
ley,  1  Mont.  &  Ayr.  46.     (Eng.) 

1 29.  Semble. — That  pending  a  replevin  or 
a  distress  for  rent,  the  landlord  cannot  sue 
out  a  commission  of  bankruptcy  against  the 
tenant,  founded  on  his  demand  for  rent. 
Emery  v.  Mucklow,  i  M.  S  Scott,  263. 
(Eng.) 

1 30.  Landlords  who  had  distrained,  and 
to  whom,  in  addition  to  arrears  of  rent,  a 
sum  was  due  from  the  tenant  exceeding  30i. 
for  goods  sold  and  delivered,  petitioned  for 
an  adjudication  against  him.  Held,  that 
they  were  not  bound  to  forego  their  distress. 
Hx  parte  Bill,  4:DeG.<6  S.  597.     (Eng.) 

131.  Where  a  party  accepted  a  bill  in  a 
bankrupt's  name  without  his  authority,  an 


acknowledgment  by  the  bankrupt  to  the 
holder  of  the  bill  after  it  became  due ;  that 
he  was  responsible  for  the  payment  of  the 
bill,  does  not  constitute  a  good  petitioning 
creditor's  debt,  so  as  to  enable  the  holder  to 
sustain  a  fiat  against  the  bankrupt.  Ex 
parte  Edwards,  2  Mont,  B.  &  D.  241 ;  5 
Jur.  706.     (Eng.) 

132.  One  of  two  partners  giving  an  ac- 
ceptance in  the  name  of  the  firm,  for  a  pre- 
existing debt  of  his  own,  without  the  authori- 
ty of  the  other  partner,  is  not  a  good  peti- 
tioning creditor's  debt,  to  support  a  joint 
fiat  against  the  two  partners.  Ex  parte 
Austin,  2  Mont.,  D.  <k  D.  247.     (Eng.) 

1 33.  An  obligee  in  a  bond  by  a  trader 
recovered  judgment  upon  it  after  the  obligor 
had  ceased  trading.  Held,  that  the  bond 
was  not  so  merged  in  the  judgment  as  to 
preclude  the  obligee  from  petitioning  for  ad- 
judication against  the  obligor.  Ex  parte 
GrifBths,  3  De  G.,  Mae.  &  G.  174;  17  Jur. 
655 ;  22  L.  J.,  Bank.  50.    (Eng.) 

1 34.  The  father  of  a  continuing  partner 
covenanted  with  an  incoming  partner  that 
the  debts  of  the  old  firm  did  not  exceed  a 
certain  sum,  and  that  if  they  did,  he  would 
on  demand  pay  the  new  firm  or  the  credi- 
tors of  the  old  firm  the  amount  of  the  ex- 
cess. The  debts  exceeded  the  stipulated 
amount.  Held,  that  the  excess  did  uot  con- 
stitute a  good  petitioning  creditor's  debt 
against  the  father,  or  more  than  a  claim  for 
unliquidated  damages.  Ex  parte  Broad- 
hurst,  2  Be  G.,  Mac.  &  G.  953 ;  17  Jur. 
964;  22  i.  /.,  Bank.  21.     (Eng.) 

135.  A  petitioning  creditor  was  the 
president  of  a  money  club,  and  the  preceding 
president  had,  in  accordance  with  the  rules 
of  the  club,  in  June,  1851,  indorsed  to  him 
two  notes  for  50Z.  each,  payable  on  demand, 
which  were  part  of  the  property  and  securi- 
ties of  the  club.  The  shares  of  the  club 
were  502.  shares,  and  the  bankrupt,  who  had 
been  a  subscriber  for  tyo  shares  previously 
to  May,  became  the  purchaser  of  two  shares, 
and  had  with  two  securities  executed  the 
notes  on  his  becoming  such  purchaser.  Ac- 
cording to  the  rules  of  the  club  he  was  to 
pay  IDs.  per  month  on  each  share,  and  inter- 
est on  5J.  per  month  upon  the  amount ;  and 
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in  case  either  of  the  sureties  should  die  he- 
fore  the  subscriber's  share  be  paid  up,  such 
subscriber  should  have  immediate  notice  in 
writing  to  provide  a  fresh  surety  to  the  satis- 
faction of  the  committee,  within  a  reasonable 
time,  as  the  necessity  of  the  case  may  re- 
quire ;  and  in  case  of  neglect,  the  committee 
shall  have  power  to  recover  the  whole 
amount  of  such  subscriber's  share  or  shares 
then  unpaid  by  an  action.  The  bankrupt 
had  paid  all  the  monthly  payments,  and  the 
interest  due  up  to  the  time  of  his  bankrupt- 
cy, but  in  May,  1851,  one  of  the  sureties 
died,  and  a  notice  was  sent  to  the  bankrupt 
to  provide  a  fresh  surety  which  he  neglected 
to  do ;  and  at  the  time  of  committing  the  act 
of  bankruptcy,  in  November,  1851,  more 
than  502.  remained  unpaid  to  the  clerk.  The 
sum  due  upon  the  two  notes  was  relied  on 
as  the  petioning  creditor's  debt.  Held,  that 
the  debt  was  valid.  Hope  v.  Meek,  10 
Exch.  829;  25  L.  J.,  Exch.  11.    (Eng.) 

136.  Not  pajdng,  compounding 
for  or  securing.  Semble. — That  a  lu- 
natic cannot  commit  an  act  of  bankruptcy, 
by  omitting  to  pay  or  give  security.  Ex 
parte  Staup,  1  Be  Gex,  345.     (Eng.) 

1 37.  It  is  not  imperative  upon  the  com- 
missioner to  require  a  bond,  but  is  a  matter 
within  his  discretion,  having  regard,  not  only 
to  the  solvency  of  the  alleged  debtor,  but  to 
all  circumstances  of  the  case,  including  the 
probability  of  success  in  an  action  for  the 
demand.  Ex  parte  Wood,  4  JDe  &.,  Mac.  & 
G.  875;  18  Jur.  229 ;  23  L.  J.,  Bank.  3. 
(Eng.) 

138.  Where,  therefore,  a  demand  was 
made  in  respect  of  differences  in  purchases 
and  sales  of  commodity  arising  from  the  mere 
turn  of  the  market,  neither  party  having  or 
intending  to  buy  or  sell  the  commodity  it- 
self. Held,  not  a  case  requiring  a  bond. 
Id. 

139.  An  action  was  brought  under  the 
bills  of  exchange  act,  by  indorsee  against  an 
acceptor.  The  defendant  obtained  leave  to 
defend  the  action,  on  the  ground  that  he  had 
accepted  the  bill  as  agent,  and  not  as  prin- 
cipal. The  debtor  was  then  served  with  a 
trader  debtor  summons,  and  desiring  to  con- 
test the  claim,  was  ordered  by  the  commis- 


sioner to  give  security  by  bond,  with  two 
sureties.  Held,  that  the  commissioner  had 
exercised  a  proper  discretion,  with  which 
the  court  would  not  interfere.  Ex  parte 
Ruck,  8  Jur.,  N.  S.  683 ;  8  L.  T.,  N.  S.  102. 
(Eng.) 

140.  A  trader  debtor  after  hearing  on  a 
summons  under  12  &  13  Vict.  c.  106,  s.  78, 
admitted  the  demand  of  a  creditor,  petitioned 
under  the  211th  sec.  for  an  arrangement, 
and  obtained  ex  parte  an  order  for  protec- 
tion to  his  person  and  property  from  all 
process.  Held,  that  the  order  did  not  pro- 
tect him  from  a  petition  for  bankruptcy,  or 
from  adjudication  thereon.  Exparte^^sX- 
ker,  6  Be  G.,  Mac.  &  G.  752 ;  24  i.  /., 
Bank.  26.    (Eng.) 

141.  Where,  a  trader,  who  upon  sum- 
mons to  the  court  of  bankruptcy,  appears 
and  signs  an  admission  for  part  only  of  the 
demand  of  the  creditor,  and  also  makes  a 
deposition  that  he  believes  he  has  a  good 
defence  upon  the  merits  to  the  residue  of 
the  demand,  and  does  not  pay  the  sums  so 
admitted,  a  petition  for  adjudication  of 
bankruptcy  being  filed  against  him  within 
two  months,  &c.,  he  does  not  commit  an  act 
of  bankruptcy  within  the  meaning  of  the 
12  and  13  Vict.  c.  106,  s.  82.  Oldfleld  «. 
Dodd,  8  Exch.  578 ;  17  Jur.  261 ;  22  i. 
J.,  Exch.  144.     (Eng.) 

142.  A  trader  who  had  signed  an  ad- 
mission of  a  debt,  went  to  his  creditor  with 
the  amount  of  it  in  his  pocket  in  money,  and 
told  the  creditor  he  had  come  for  the  pur- 
pose of  paying  that  amount.  The  creditor 
said  it  was  of  no  use,  as  it  was  too  late,  and 
that  thfe  debtor  must  see  the  creditor's  at- 
torney. Held,  that  the  production  of  the 
money  was  dispensed  with,  and  that  there 
was  a  good  tender.  Ex  parte  Banks,  2  Be 
G.,Mac.S  G.  936;  22  i.  J.,  Bank,  73. 
(Eng.) 

143.  Under  5  and  6  Vict.  c.  122,  if  a 
trader,  summoned  by  his  creditor,  and  being 
indebted  to  him  in  1492.  4s.  signed  an  ad- 
mission that  he  was  indebted  to  such  credi- 
tor in  1492.  and  therefore  had  nothing  to 
show  that  the  4s.  was  intentionally  admit- 
ted, such  trader  did  not  commit  an  act  of 
bankruptcy  if  he  omitted  to  perform  any- 
thing required  by  s.  13,  or  15,  from  parties 
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refusing  to  admit  debts  on  summons,  or  ad- 
mitting them  in  part.  Pennell  v.  Rhodes,  9 
Q.B.  114;  10  Jur.  825;  15  L.  J.,  Q.  B. 
352.     (Ens.) 

144.  A  fiat  Tvas  sued  out  founded  on  an 
omission  to  pay  or  secure  a  debt  according 
to  1  and  2  Vict.  c.  llO,  s.  8.  the  fiat  was 
not  sued  out  by  the  creditor  who  made  the 
affidavit  of  debt,  and  wte  afterwards  omit- 
ted for  want  of  proisecution.  A  second  fiat 
issued  after  the  expiration  of  the  two 
months.  Held,  that  the  failure  to  pay  or 
secure  the  debt  constituted  a  sufBcient  act 
of  bankruptcy  tO  support  the  secoiid  fiat. 
Exparte  Parker,  Z  Be  G.  &  S.  575.  (Eng.) 

145.  A  commissioner  who  has  approved 
of  the  security  ofiered  by  a  debtor  under  1 
and  2  Vict.  c.  110,  s.  8,  is  functus  officio 
and  cannot  revoke  his  approval.  Ex  parte 
Neal,  2  Mont.,  B.  &  B.  620 ;  5  Jur.  876. 
(Eng.) 

146.  Where  a  party,  under  1  and  2 
Vict.  c.  110,  s.  8,  had  made  an  affidavit  of 
debt  against  A.  in  the  bankruptcy  court,  and 
A.  had  entered  into  a  bond  with  sureties, 
conditioned  to  pay  such  sum  as  should  be 
recovered  against  him  in  action,  or  to  render 
himself.  Held,  that  the  court  had  no 
power,  on  application  by  the  sureties,  sug- 
gesting that  A.  had  rendered,  to  order  the 
bond  to  be  delivered  up  to  be  canceled. 
Hayward  v.  Heffer,  5  Q.  B.  398.     (Biig.) 

147.  Not  provable  in  bankrupt- 
cy. A  debt  not  provable  under  the  com- 
mission in  bankruptcy  is  hot  barred  by  the 
certificate,  and  the  burden  of  proof  as  to 
the  time  of  filing  the  petition  is  on  the  party 
claiming  a  discharge  thereby.  Clement  v. 
Hayden,  4  Pa.  B.  138. 

148.  Not  discharged.  A.,  a  credi- 
tor of  B.  to  the  amount  of  115Z.  Zs.  8i.,  took 
his  bill  for  Wl.  on  0.,  who  had  not  then  nor 
afterwards,  any  effects  of  B.  in  his  hands ; 
the  bill,  when  due,  was  dishonored,  and  no 
notice  thereof  was  given  by  A.  to  B.  Held, 
tha.t  A.'s  demand  was  not  discharged,  but 
that  his  debt  would  support  a  commission 
against  B.  Bickerdike  v.  BoUman,  1  T.  B. 
405.     (Eng.) 


149.  A  composition  deed  was  made  be- 
tween L.,  a  trader,  B.,  his  surety,  and  his 
creditors,  reciting  that  the  creditors  had 
agreed  to  accept  a  commission  of  12s.  in  the 
pound,  to  be  paid  by  four  instalments  at  the 
end  of  four,  six,  nine,  and  twelve  months^  in 
full  stipulation  and  payment  of  their  several 
debts  ;  the  first  three  instalments  to  be  se- 
cured by  bills  drawn  by  L.  on  B.,  and  ac- 
cepted by  him,  the  last  by  L.'s  promissory 
note;  The  deed  contained  a  covenant  by  the 
creditors  not  to  sue  L.  until  default  should 
be  made  in  payment  of  the  bills  and  note,  or 
some  of  them,  and  upon  payment  of  the  bills 
and  note,  at  maturity,  to  grant  a  release. 
Before  executing  the  deed,  B.  stipulated 
with  Li  for  a  security  to  himself  over  all 
L.'s  property.  W.,  one  of  L.'s  creditors, 
executed  the  deed  and  received  the  bills  and 
note.  On  its  maturity  the  first  was  dishon- 
ored. W.  immediately  commenced  an  ac- 
tion against  L.  for  his  old  debt,  in  which  he 
ultimately  obtained  judgment.  L.,  under 
pressure  from  B.,  after  the  commencement 
of  W.'s  action,  and  before  W.  obtained  judg 
ment,  assigned  all  his  property  to  B.  This 
was  bona  fide  in  fulfilment  of  his  promise  to 
give  B.  security.  L.  was  declared  a  bank- 
rupt on  W.'s  petition.  Held,  that  the  bills 
were  only  conditional  payment,  and,  there- 
fore, that  W.  had  on  the  dishonor  of  the  bill, 
a  right  to  elect  to  recover  his  old  debt,  and 
had,  therefore,  a  sufficient  petitioning  cred- 
itors' debt.  Leake  v.  Young,  5  El.  (&  2il. 
955 ;  2  Jur.,  N.  S.  516 ;  25 L.  J.,  Q.B. 266. 
(Eng.) 

150.  A  debt  which  the  creditor  has  cov- 
enanted with  the  debtor  not  to  sue  him  for,  is 
not  a  good  petitioning  creditor's  debt.  Small 
V.  Marwood,  i  M.  <&  B.  181;  9  B.<6  C.  300. 
(Eng.) 

151.  If  a  bill  of  sale  of  goods  is  givfen  in 
satisfaction  of  a  bond  debt,  and  it  is  after- 
wards discovered  that  the  obligor  had  pre- 
viously committed  an  act  of  bankruptcy,  the 
obligee  may  abandon  the  bill  of  sale,  and  sue 
out  a  commission  against  the  obligor,  and  a 
co-obligor  cannot  plead  his  bill  as  an  accord 
and  satisfaction.  Hall  v.  Smallwood,  Peake's 
Add.  Cos.  13.    (Eng.) 

1 52.  Where  the  consignee  transfers  bills 
of  lading  to  a  creditor,  as  a  security  for  his 
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to  the  bankrupts,  jointly  by  proper  instru- 
ments. In  re  Lathrop,  etal.  (jS.  D.  N-  Y.') 
5  N.  B.  JR.  43. 

156.  Of    bankrupt,    what    are 

assignable.  The  commissioners  may 
assign  debts  due  to  the  bankjrupt,  but  not 
torts.  Shoemaker  et  al.  v.  Keeley,  1  Yates 
Pa.  B.  245. 

157.  On  consolidation  of  estates. 
A.  was  copartner  with  B.,  C,  &  D.,  as  bank- 
ers, and  was  partner  in  another  banking 
firm,  with  B.  and  C.  A.  died,  and  E.  was 
admitted  a  partner  in  the  first  bank  alone. 
The  two  firms  became  bankrupt,  and  under 
an  order  of  the  court  the  estates  of  the  two 
firms  were  consolidated.  A  creditor  of  the 
first  bank  in  A.'s  life  received  a  dividend  out 
of  the  consolidated  estate.  Held,  that  A.'s 
estate  was  not  thereby  released.  Harris  v. 
Farwell,  13  Beav.  403 ;  15  L.  J.  Ohmc.  185. 
(Eng.) 

158.  Partnership,  on  change  of 
firm  and  dissolution.  A  sole  trader 
indebted  by  bond,  took  a  nominal  partner, 
but  without  fraud,  and  two  years  after  the 
partnership  failed ;  a,  separate  debt  was  not 
permitted  to  be  proved  under  the  joint 
commission,  unless  there  was  something,  as 
payment  of  interest  by  both,  to  make  the 
partnership  liable,  for  which  very  little 
would  be  sufficient,  Ex  parte  Jackson, 
1  Fes.  /wr.  131.    (Eng.) 

159.  On  a  dissolution  of  partnership  the 
retiring  partner  sold  the  concern,  with  the 
partnership  property,  to  the  other,  but  some 
of  the  partnership  property  remained  in  the 
partnership  names,  and  in  the  order  and  dis- 
position of  both.  They  afterwards  became 
bankrupts,  and  separate  commission  issued 
against  them.  There  being  property  out- 
standing in  the  partnership  names,  the  joint 
creditors  cannot  prove  under  the  separate 
commissions  against  the  retiring  partner. 
Ex  parte  VLa,Tns,  1  Madd.  5SZ.     (Eng.) 

160.  A.,  B.  &  Co.  agreed  to  dissolve 
partnership,  and  that  A.  should  receive  550i!. 
in  discharge  of  his  share  of  the  concern,  of 
which  the  sum  of  502.  was  agreed  to  be 
paid  at  the  date  of  the  agreement,  and  the 
remaining  5001!.  by  five  bills  payable  at  fur 


debt,  and  the  consignor  stops  the  goods  in 
transitu,  the  consignor  may  issue  a  fiat 
against  the  consignee  on  his  original  debt. 
Ex  parte  AsHqii,  2  Deav.  <Si  Chit.  5,  (Eng,) 

1 53.  A  creditor  in  consideration  of  bills 
for  10^.  in  the  pound  on  his  debt  executed  a 
composition  deed,  thereby  it  was  e^fpressed 
that  the  creditors  who  executed  it  released 
the  debtor  from  all  demapds.  At  the  same 
time  he  secretly  obtained  security  for  the 
balance.  Held,  that  he  ceased  to  be  a  cred- 
itor, and  could  not  sue  out  a  flat  against  the 
debtor,  the  original  debt  beipg  released,  and 
the  claim  under  the  coniposition  bills  being 
invalidated  by  the  fraud.  In  re  Cross,  4 
Zte  G^.  # /§•  364,    (Eng.) 

1 54.  A  creditor  to  the  amount  of  112Z., 
previously  to  the  bankruptcy,  receiving  50Z. 
after  notice  of  an  act  of  bankruptcy,  is  not 
thereby  precluded  from  suing  out  a  commis- 
sion, for  by  that  act  he  waived  his  claim  to 
the  payment  j  and  he  may  still  retain  the 
money  in  his  hands  for  the  credit  of  the  es- 
tate. Mann  v.  Shepherd,  6  T.  B.  79.  (Eng.) 

155.  Of  copartnership,  purchase 
of.  Where  nearly  all  the  debts  against  a 
bankrupt  copartnership,  composed  of  three 
copartners,  have  been  purchased  in  the  in- 
terest of  two  of  the  copartners  by  two  of 
their  friends  to  whom  the  money  for  such 
purchase  was  furnished  by  those  partners, 
the  third  partner  not  contributing  to  such 
purchase,  objects  to  the  proof  of  the  pur- 
chased claims  as  illegal,  although  it  is  not 
denied  but  that  they  had  been  originally 
hona  fide  claims  against  the  copartnership. 
Held,  that  a  decree  will  be  entered  provid- 
ing: First,  for  the  payment  in  full  by  the 
assignee  of  the  unpaid  and  unpurchased 
proved  debts,  with  interest ;  second,  for  the 
payment  into  court  of  the  amount  of  the  un- 
paid debts  which  have  not  been  proved  with 
interest;  third,  for  the  payment  of  the 
commission  of  the  assignee,  and  the  charge 
fees,  disbursements  and  expenses  of  the  at- 
torneys and  counsel,  and  the  fees  of  the  reg- 
ister and  clerk,  for  the  payment  to  the  two 
purchasers  (friends  of  the  bankrupt)  of  the 
amount  paid  out  by  them  in  the  purchase  of 
the  copartnership  debts  together  with  inters 
est  on  such  sums ;  fourth,  for  the  transfer 
of  the  remainder  of  the  estate  by  the  assignee 
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ture  dates.  Separate  fiats  were  subsequent- 
ly issued  against  A.,  B.  &  Co.  and  the  stock 
and  effects  which  originally  belonged  to  the 
firm  of  the  three,  were  taken  possession  of 
and  sold  by  the  assignee  under  the  separate 
fiat  against  B.  Held,  that  the  agreement  of 
dissolution  of  partnership  was  executed,  and 
not  executory,  and  that  the  joint  creditors 
of  A .,  B.  &  Co.  had  no  lien  on  such  stock  and 
effects  for  the  payment  of  the  debts  owing 
to  them  at  the  time  of  A.'s  retiring  from 
the  partnership.  JEx  parte  Clarkson,  4 
Deac.  <&  cut.  56.    (Eng.) 

161.  A  partnership  of  A.,  B.  &  Co.  was 
dissolved,  A.  <fc  B.  agreeing  to  pay  all  the 
partnership  debts.  D.,  a  creditor  of  the 
whole  firm,  ignorant  of  the  terms  of  the 
dissolution,  applied  for  payment,  and  A.  and 
B.  by  letter  begged  time,  and  ultimately  D. 
drew  a  bill  on  A.,  B.  &  C,  which  A.  &  B.  ac- 
cepted in  the  name  of  A.,  B.  &  C,  but  with- 
out C.'s  authority.  A.  &  B.  also  by  letter, 
signed  by  them  alone,  promised  payment  of 
the  bill.  A.  &  B.  became  bankrupt;  C, 
also,  became  bankrupt.  Held,  under  the 
circumstances,  that  D.  might  prove  the 
amount  of  the  bill  against  A.  &  B.'s  estate. 
Ex  parte  Liddiard,  4  Beae.  &  Chit.  603. 
(Eng.) 

162.  A  consignment  was  made  by  one 
firm  to  another  through  a  third,  who  made 
an  advance  to  the  first  on  an  agreement  for 
a  lien  upon  the  return  proceeds.  The  pro- 
ceeds were  accordingly  remitted  to  them, 
but  before  their  arrival  the  consignors  had 
dissolved  partnership,  and  separate  fiats  had 
issued  against  each  of  them.  By  the  dis- 
solution deed,  it  was  agreed  that  a  portion 
of  the  partnership  debts  should  be  paid  by 
one  of  the  partners,  to  whom,  in  pursuance 
of  this  agreement,  the  assignee  of  the  other 
partner  transferred  all  his  interest  in  the  re- 
turn proceeds.  Held,  that  this  interest  con- 
stituted a  separate  and  not  a  joint  estate. 
Ex  parte  Birley,  2  Mont,  B.  iSb  B.  354. 
(Eng.) 

163.  On  a  dissolution  of  partnership, 
the  partnership  stock  and  effects  were 
assigned  to  the  continuing  partner  on  con- 
dition of  his  indemnifying  the  retiring  part- 
ner against  the  debts  of  the  firm.  Tliree 
years  afterwards  the  continuing  partner  be- 


came bankrupt.  HM,  that  a  creditor  on  a 
joint  guarantee  given  by  the  firm  was  enti- 
tled to  prove  against  the  separate  estate  of 
the  bankrupt,  the  evidence  adduced  by  the 
assignees  of  the  existence  of  joint  assets  of 
the  firm  not  being  considered  sufficiently 
clear.  Ex  parte  Burdekin,  2  Mont.,  B.  & 
D.  704;  6JMr.  977.     (Eng.) 

1 64.  A.  carried  on  the  business  of  a  gro- 
cer separately,  and  also  that  of  an  iron 
founder  in  partnership  with  B. ;  after  thus 
trading  for  four  years,  he  sold  off  the  stock 
of  the  grocery  business,  and  retired  wholly 
from  that  trade,  investing  the  proceeds  in  the 
iron  foundry  business,  which,  with  the  ex- 
ception of  a  small  sum  brought  in  by  B., 
constituted  the  whole  capital  of  the  partner- 
ship. A  joint  fiat  was  issued  against  A.  and  B., 
sixteen  months  after  A.  had  retired  from  his 
separate  grocery  trade.  2e2c2,  that  the  cred- 
itors of  A.  in  the  grocery  trade  could  not 
prove  against  the  joint  estate  of  A.  and  B. 
Ex  parte.  Graham,  2  Mont.,  B.  <&  B.  781. 
(Eng.) 

165.  A  covenant  by  two  continuing 
partners  with  a  thiid,  who  had  retired,  to 
pay  the  debts  of  the  partnership,  gives  no 
right  of  proof  to  the  creditors  of  that  part- 
nership in  competition  with  the  creditors  of 
the  two,  nor  entitles  them  to  any  lien  upon 
the  partnership  effects  assigned  to  the  two 
in  consideration  of  such  covenant.  Ex 
parte  Gurney,  13  L.  J.,  Bank.  7.     (Eng.) 

1 66.  A  wine  merchant  carrying  on  busi- 
ness under  the  firm  of  J.,  R.  &  Co.,  an- 
nounced by  a  circular  that  he  had  taken  his 
nephew  into  partnership.  The  business  was 
thenceforth  carried  on  under  the  style  of  J., 
B.,  sen.  &  Co. ;  but,  as  between  the  uncle 
and  nephew,  the  latter  received  a  salary 
only  and  did  not  participate  in  the  capital, 
profits  or  losses  of  the  concern.  On  both 
becoming  bankrupt,  held,  that  a  creditor  who 
supplied  goods  to  the  firm  might  prove 
against  the  separate  estate  of  the  uncle.  Ex 
parte  Arbonin,  1  Be  Cr.  359.    (Eng.) 

1 67.  Three  partners,  A.,  B.  &  C,  dis- 
solved their  partnership,  when  C.  executed 
a  regular  assignment  of  the  partnership  ef- 
fects to  A.  &  B.,  and  notice  of  the  dissolu- 
tion appeared  in  the  Gazette.     A.  &  B.  con 
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tinued  the  business  in  the  same  firm  until 
their  bankruptcy,  which  was  more  than  a 
twelvemonth  after  the  dissolution  and  as- 
signment. Hdd,  that  ajoint  creditor  of  A., 
B.  &  C.  could  not  prove  against  the  estate  of 
A.  &  B.  Ex  parte  Gurney,  2  Mont.,  B.  & 
i>.  541.    (Eng.) 

168.  Partnership.  A  partnership 
debt  may  be  proved  under  a  separate  com- 
mission. Ex  parte  Hodgson,  2  Bro.  C.  C. 
5.     (Eng.) 

1 69.  Where  a  joint  creditor  sues  out  a 
commission  against  A.,  as  surviving  partner 
of  B.,  he  can  claim  only  against  the  joint  es- 
tate. Ex  parte  Barned  and  Mosely,  1  Crlyn 
&  J.  309.     (Eng.) 

170.  A.,  B.  and  C.  carried  on  trade  in 
partnership,  and  A.  &  B.  were  partners  in  a 
distinct  trade  and  became  bankrupt.  D.  be- 
ing a  creditor  of  the  three  for  goods  sold  and 
delivered,  could  not  prove  his  debt  against 
the  joint  estate  of  the  two,  but  was  admit- 
ted to  prove  against  the  separate  estate  of 
each.    Ex  parte  Clegg,  2  Cox,  372.     (Eng.) 

171.  A  creditor  of  one  partner,  on  bond 
for  money  which  came  to  the  use  of  the  part- 
nership, may  prove  against  the  joint  or  sepa- 
rate fund.  Ex  parte  Clowes,  2  Bro.  C.  C. 
595.     (Eng.) 

172.  If  a  creditor  draws  a  bill  upon  a 
firm  for  his  separate  debt  due  from  one  part- 
ner, which  is  accepted  by  that  partner  in  the 
name  of  the  firm,  the  creditor  cannot  prove 
against  the  joint  estate  without  showing  the 
assent  of  the  other  partner  to  the  firm  being 
liable.  Ex  parte  Thorpe,  i  Mont.  S  Ayr. 
716.    (Eng.) 

173.  One  partner  borrowed  money  for 
partnership  purposes  upon  shares  which  he 
engaged  to  assign  as  security,  but  did  not ; 
a  bill  for  the  amount  borrowed  was  accepted 
by  the  firm.  Held,  that  a  proof  on  the  bill 
by  the  drawees  could  be  made  against  the 
firm  only,  though  the  partner  might  be  lia- 
ble to  an  action  of  damages  for  non-fulfilment 
of  his  engagement.  Ex  parte  Raleigh,  3 
Deac.  160;  3  Mont.  &  Ayr.  670.    (Eng.) 

174.  A.,  B.  &  C,  partners,  and  D.,  as 


their  surety,  gave  a  joint  and  several  bond  to 
their  bankers  to  secure  future  advances,  con- 
ditioned for  the  payment  of  10,000?.  on  de- 
mand with  interest  from  its  date.  At  the 
date  of  the  bond  a  balance  of  2,375Z.  was  due 
to  the  bankers,  which  was  discharged  by 
subsequent  payments;  but  at  the  time  of 
the  bankruptcy  of  A.,  B.  and  C,  a  much 
larger  balance  was  due  to  the  bankers  than 
the  bum  named  in  the  bond.  D.  died  ;  and 
in  a  creditor's  suit  by  the  bankers  against 
his  representatives,  to  which  the  assignees 
of  A.,  B.  and  0.  were  parties,  it  was  found 
that  the  bankrupts  intended  the  bond  to  be 
a  security  only  for  the  particular  balance 
due  to  them  at  the  date  of  the  bond.  Held, 
that  the  bond  was  provable  against  the  sepa- 
rate estate  of  A.  for  the  whole  amount  of  the 
principal  and  interest  secured  by  it.  Ex 
parte  Walker,  3  Beac.  676.     (Eng.) 

1 75.  Two  partners  traded  as  merchants 
at  Liverpool  and  Barbadoes,one  residing  and 
transacting  the  business  at  each  place.  The 
Liverpool  partner,  without  the  authority  or 
knowledge  of  the  other,  laid  out  partnership 
moneys  in  the  purchase  of  railway  shares  in 
his  own  name,  but  on  account  of  the  part- 
nership, and  in  substance  declared  himself  a 
trustee  of  the  shares  for  the  firm.  After- 
wards the  firm  became  bankrupt.  Held, 
first,  that  the  joint  estate  had  no  right  of 
proof  againt  the  separate  estate  of  the  Liver- 
poo!  partner  for  the  amount  laid  out  upon 
the  shares.  Ex  parte  Hinds,  Z  Be  G.  &  S. 
613;  UJur.2S6.    (Eng.) 

176.  Held,  secondly,  that  the  shares 
ought  to  be  administered  as  joint  estate.  Id. 

177.  K.,  a  partner  in  the  firm  of  P.,  K. 
and  M.,  fraudulently  concocted  bills  of  ex- 
change to  which  he  aflixed  the  name  of  the 
firm  as  drawers  and  indorsers,  followed  by 
his  own  individual  name.  The  bills  were,  at 
his  instance,  discounted  by  his  private  bank- 
ers and  the  money  applied  to  his  own  use. 
Held,  on  the  bankruptcy  of  the  firm,  that 
the  bank  had  no  right  of  proof  against  the 
joint  estate.  Ex  parte  Burlington  and 
Stockton  Banking  Company,  11  Jur.,  N.  S. 
122;  34  L.  J.,  Bank.  10  ;  13  W.  B.  853  ; 
11  L.  T.,  N.  S.  651.    (Eng.) 

178.  Although  a  partner  may  have  full 
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authority  to  deal  with  the  partnership  as- 
sets, and  to  draw,  accept  and  indorse  bills 
of  exchange,  it  is  the  duty  of  persons 
having  dealings  with  him,  when  they  have 
reason  to  believe  that  a  particular  act  is  being 
done  in  the  partnership  name  for  the  private 
benefit  of  the  partner,  to  ascertain  the  ex- 
tent of  his  authority,  otherwise  the  persons 
so  dealing  with  him  must  depend  on  the 
right  and  title  of  the  partner,  or  on  circum- 
stances sufficient  to  repel  the  presumption 
of  fraud.    Id. 

179.  The  partner  in  business  of  a  trus- 
tee, having  actual  notice  of  the  trusts,  con- 
curred with  the  trustee  in  unauthorized 
dealings  with  the  trust  fund,  the  object  and 
effect  of  such  dealings  being  to  give  him  a 
joint  possession  of  the  funds.  Held,  that 
the  amount  of  the  fund  was  thereby  ren- 
dered not  only  a  joint  debt  of  the  two,  but 
also  the  separate  debt  of  each.  Eso  parte 
Porelson,  9  Jur.  262.    (Eng.) 

180.  Dormant  partner.  A  creditor 
without  notice  of  a  dormant  partner,  has  an 
option  to  consider  himself  a  joint  or  separate 
creditor.  £x  ^arte  Hodgkinson,  19  Fes.  294. 
(Eng.) 

1 8 1 .  A.  and  B.  were  in  partnership,  B.  be- 
ing a  secret  partner,  and  A.,  on  the  partner- 
ship account,  drew  bills  in  his  own  name  on 
B.,  which  were  accepted  by  him.  Held,  on  the 
bankruptcy  of  A.  and  B.,  that  the  holder 
of  these  bills,  who  was  ignorant  of  this  part- 
nership, was  not  entitled  to  prove  them 
against  the  joint  estate  of  A.  and  B.,  and 
the  separate  estate  of  B.,  but  that  he  was 
entitled  to  prove  them  against  the  separate 
estates  of  A.  and  B.  Held,  .too,  that  the 
holder,  having  proved  against  the  joint  estate, 
might,  after  a  declaration  of  dividend  on  the 
joint  estate,  retire  from  that  proof,  and 
prove  against  the  separate  estates.  Ex 
parte  Husband,  2  Glyn  <&  J.i;  5  Madd. 
419.     (Eng.) 

182.  The  creditors  of  an  old  firm,  who 
had  notice  that  a  dormant  partner  had  been 
admitted,  are  entitled  to  prove  their  debts 
pari  passu  with  the  other  creditors  of  the  old 
firm.  Ex  parte  Chuck,  1  Mont.  &  Bligh. 
1157;  8  Bing.  469;  \  M.  &  Scott,  615. 
(Eng.) 


183.  Payable  at  a  fiiture  day. 
When  it  was  agreed,  upon  a  loan  to  the 
bankrupt,  bearing  interest,  that  six  months' 
notice  should  be  given  before  repayment  was 
required,  the  debt  is  provable,  though  no 
notice  was  given  before  the  bankruptcy. 
Ex  'parte  Downman,  2  Glyn  &  J.  241 ;  S. 
P.,  contra,  ex  parte  Downman,  2  Gh/n  S 
J.  85;  ex  parte  Minet,  14  Fes.189.     (Eng.) 

184.  Moneys  were  advanced  by  B.  to  the 
bankrupt,  secured  by  note,  whereby  the 
bankrupt  promised  to  pay,  after  three 
mohths'  notice,  the  moneys  advanced,  with 
interest  at  five  per  cent.  Two  years'  interest 
had  been  paid  before  the  commission,  but 
no  notice  had  been  given.  Held,  that  E. 
was  entitled  to  prove  for  the  principal  mon- 
eys, and  interest  up  to  the  cpmmission.  Ex 
parte  Elgar,  2  Glyn  &  J.\.    (Eng.) 

185.  The  drawer  of  a  bill  which  had 
been  accepted  and  was  not  refused  payment 
by  the  acceptor  till  after  the  bankruptcy  of 
the  drawer,  is  discharged  by  his  certificate, 
inasmuch  as  such  debt  is  made  provable  un- 
der his  commission,  by  7  Geo.  1,  c.  31.  Sta- 
rey  v.  Barns,  7  East.  435 ;  3  Smith,  441. 
(Eng.) 

186.  A  bond,  payable  by  instalments, 
given  in  consideration  that  the  obligee  would 
marry  and  settle  a  small  estate  upon  a  ser- 
vant woman,  and  also  maintain  a  bastard  of 
the  obligor,  was  within  the  7  Geo.  1,  c.  31, 
and  might  be  proved  under  a  commission  of 
bankruptcy  against  the  obligor.  Ex  parte 
Cottrell,  Cowp.  742;  Brooks  v.  Lloyd,  1 
T.B.n.    (Eng.) 

187.  A  bond  for  the  payment  of  an  an- 
nuity for  a  term  of  years  was  within  the  7 
Geo.  1,  c.  31,  s.  1.  Pattison  v.  Bankes, 
Cowp.  543.     (Eng.) 

188.  Payable  by  instalments.  A 
defendant  against  whom  a  flat  issued  on 
the  19th  of  April,  1839,  and  who  obtained 
his  certificate  on  the  6th  August,  1839,  gave 
the  following  undertaking  to  the  plaintiff  on 
the  17th  November,  1838  :  "  In  considera- 
tion of  your  discharging  B.  out  of  custody 
(who  had  been  taken  under  a  ea.  sa.  at  the 
suit  of  the  plaintiff),  I  undertake  he  shall 
pay  the  debt  due  to  you  by  four  yearly  in- 
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stalments,  the  first  to  be  paid  oii  the  17th 
May,  1839."  Hdd,  that  the  certificate  was 
a  bar  to  an  action  for  the  two  first  instal- 
ments, because  B.  having  been  discharged 
from  the  debt,  this  was  an  original  under- 
taking on  the  defendant's  part  to  pay  by  the 
hand  of  B.  Lane  x>.  Burghartt,  1  G.  dt  D. 
311  ,\Q.B.  993  ;  6  Jur.  155.     (Bng.) 

189.  In  another  action  upon  the  same 
undertaking,  hdd,  that  the  certificate  was 
ho  bar  to  an  action  against  the  banlcrupt  for 
the  third  instalment  due  on  the  17  th  May, 
1840;  first,  because  inasmuch  as  B.  con- 
tinued liable  as  the  plaintifi"s  debtor  by  vir- 
tue of  the  warrant  of  attorney  executed  by 
him  before  his  discharge,  and  the  undertak- 
ing was  given  with. reference  to  B.'s  liabili- 
ty, and  as  a  collateral  guarantee  for  the  pay- 
ment of  the  instalment  secured  by  the  war- 
rant of  attorney,  and  as  no  instalment  be- 
came due  before  the  fiat,  there  was  no  debt 
due  from  the  bankrupt  at  the  date  of  the  fiat 
that  could  have  been  proved  under  it.  Same, 
4  ScoU,  N.  B.  287;  Z  M.  S  G.  597. 
(Eng.) 

190.  Provable.  All  debts  due  and 
payable  from  the  bankrupt  at  the  time  of 
the  adjudication  of  bankruptcy,  and  all  debts 
then  existing  but  not  payable  until  a  future 
day,  a  rebate  of  interest  being  made  when 
no  interest  is  payable  by  the  terms  of 
contract,  may  be  proved  against  the  estate 
of  the  bankrupt.  Section  19  U.  S.  lamh- 
rupt  act,  1867". 

191.  Proof  of  by  andagainst  bank- 
ers. Bankers  stopped  payment,being  indebt- 
ed to  A.,  on  his  separate  account,  and  credi- 
tors of  A.  &  B.  on  their  joint  account.  A.  as- 
signed the  credit  to  A.  &  B.,  and  gave  notice 
to  the  bankers  to  transfer  it  accordingly, 
which  they  neglected  to  do.  Afterwards 
the  bankers  committed  an  act  of  bankrupt- 
cy, and  were  declared  bankrupts.  Held, 
that  in  equity,  A.  and  B.  were  not  entitled 
to  set  off  the  two  debts.  Watts  v.  Christie, 
11  Beav.  546 ;  13  Jur.  244,  845 ;  18  L.  J., 
Chanc.  173.     (Eng.) 

192.  Upon  a  loan  of  28,000?.  Cuba  bonds 
by  a  customer  to  his  bankers,  the  latter  en- 
gaged to  replace  them  at  or  within  the  ex- 
piration of  three  months,  if  he  should  re- 
Gaz.  41 


quire  them  to  do  so,  and  to  deposit  other 
securities  for  the  performance  of  this  engage- 
ment. After  the  expiration  of  the  three 
monthsy  without  any  requisition  on  the  part 
of  the  customer,  the  customer  consented  to 
an  exchange  of  other  securities  for  those  de- 
posited by  the  bankers  without  any  new 
stipulation  as  to  the  period  of  redemption, 
and  the  bankers  afterward  became  bank- 
rupts. Held,  that  the  time  for  replacing  the 
Cuba  bonds  became  indefinite,  and  that  the 
bankers  were  not  bound  to  replace  them  un- 
til requested  to  do  so ;  and  that  no  such  re- 
quest having  been  made  by  the  customer  be- 
fore their  bankruptcy,  the  customer  had  no 
right  to  prove  for  the  amount  of  the  bonds 
under  the  fiat.  Ex  paiie  Eyre,  3  Mont.,  D. 
&B.12;  1  Ph.  227 ;  7  Jm.  162 ;  12i.  J., 
Chanc.  266.    (Eng.) 

193.  A  customer  deposited  a  box  con- 
taining various  securities  with  his  bankers 
for  safe  custody,  and  afterwards  granted  a 
loan  of  a  portion  of  such  securities  to  one 
of  the  partners  in  the  banking-house  for  his 
own  private  purposes,  upon  his  depositing 
in  the  box  railway  shares  to  secure  the  re- 
placing of  the  securities  thus  lent.  This 
partner  afterwards,  for  his  own  purpose, 
and  without  the  knowledge  of  the  customer, 
abstracted  the  railway  shares,  and  substi- 
tuted others  of  less  value.  Held,  that  as 
the  proceeds  of  the  railway  shares  were  not 
applied  to  the  use  of  the  partnership,  the 
banking  firm  was  not  answerable  for  this 
tortious  act  of  their  partner  for  his  own 
benefit,  and,  consequently,  that  the  cus- 
tomer had  no  right  of  proof  against  the  joint 
estate  for  the  amount  of  the  difference  be- 
tween the  value  of  the  shares  subtracted 
and  those  that  were  substituted.  Held, 
also,  that  the  partners  were  not  chargeable 
with  any  loss  occasioned  by  his  subtraction 
of  the  shares,  on  the  ground  of  negligence  ; 
and  that  even  if  they  were,  it  would  be  a 
claim  for  unliquidated  damages,  and,  there- 
fore, not  provable  against  the  joint  estate. 
Id. 

194.  A  customer  pays  in  bills  of  ex- 
change to  his  bankers,  and  becomes  bank- 
rupt. The  bankers  prove  for  the  whole 
balance  due  from  him,  and  afterwards  some 
of  the  bills  of  exchange  paid  in  are  paid  in 
full  by  other  parties  liable,  some  before  and 
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some  after  the  dividend  is  declared.  Held, 
that  the  proof  ought  to  he  reduced  by  the 
amount  of  the  paid  bills,  and  the  dividend 
refunded.  JExparte  Hornby,  De  Gex,  69. 
(Eng.) 

195.  A  trustee  permitted  the  trust  fund, 
as  the  moneys  were  from  time  to  time  real- 
ized, to  be  paid  into  the  hands  of  certain 
bankers,  who  had  knowledge  of  the  trusts. 
One  of  the  partners,  without  the  assent  of 
the  trustee,  dealt  with  a  portion  of  the  fund, 
by  investing  it  on  mortgage.  Held,  that 
the  bankers  were  not  jointly  and  separately 
liable  in  the  character  of  trustees,  but  that 
they  only  incurred  a  liability  as  between 
banker  and  customer,  and  that,  on  the  bank- 
ruptcy of  the  bankers,  the  trustee  could 
only  prove  against  their  joint  estate  for  such 
balance  as  was  in  their  hands  at  the  time  of 
the  bankruptcy.  Ex  parte  Burton,  3  Mont., 
B.&B.Z^.    CEng.) 

1 96.  Where  bankers  with  the  knowledge 
of  an  act  of  bankruptcy  committed  by  their 
customer  took  a  guarantee  from  a  surety  on 
his  behalf  to  secure  to  a  given  amount  all 
sums  then  or  thereafter  to  become  due  from 
the  customer,  but  the  surety  had  no  notice 
of  the  act  of  bankruptcy,  and  afterwards  paid 
to  the  bankers  the  full  sura  for  which  he 
was  guarantee,  without  specifying  to  which 
portion  of  the  bankers'  debt  the  payment 
was  to  be  applied.  Held,  that  such  pay- 
ment was  to  go  in  reduction  of  that  portion 
of  the  bankers'  debt  which  was  provable 
under  the  flat,  and  not  of  that  which 
was  not  provable.  Ex  parte  Sharp,  3  Mont., 
D.  &D.  490;  8  Jwr.  1012.  (Eng.) 

197.  A  customer  having  at  the  time  a 
balance  in  his  favor  at  his  bankers,  indorsed 
generally  a  bill  of  exchange  for  50Z.,  which 
he  deposited  with  them,  together  with  a 
check  for  tl.  in  his  account  with  the  bank. 
He  also  sent  to  them  a  bank  post  bill  for  48?. 
9s.  lOd.  inclosed  in  a  letter,  directing  them 
to  place  it  to  his  account.  Before  the  bill 
of  exchange  became  due,  aflat  issued  against 
the  bankers.  Held,  that  the  customer  was 
entitled  to  be  paid  in  full  the  amount  of  the 
bill  of  exchange  which  had  been  received  by 
the  assignees  under  the  fiat,  on  the  bill  be- 
coming due ;  and  that  he  was  also  entitled 
to  the  bank  post  bill,  or  to   the  amount 


thereof  if  received.  Ex  parte  Atkins,  3 
Mont.,  B.  &  D.  103;  7  Jur.  95;  12  L.  J., 
Bank.  28.     (Eng.) 

198.  Customers  draw  checks  on  their 
bankers,  with  whom  their  accounts  are  al^ 
ready  overdrawn,  and  pay.away  the  checks, 
which  came  to  the  hands  of  other  bankers. 
The  second  bankers  remit  to  the  first  the 
checks  in  a  printed  circular,  desiring  the 
amount  of  them  to  be  paid  to  the  London 
correspondents  of  the  second  bankers.  Not- 
withstanding the  circular,  the  custom  be- 
tween the  bankers  is  to  pay  one  anothei-'s 
checks,  so  far  as  circumstances  permits,  by 
remittances  of  notes  of  the  bankers  sending 
the  checks  directly  to  those  bankers;  the 
understanding  being  however, that  the  checks 
should  be  paid  or  the  day  on  which  they 
are  to  be  received,  on  the  day  following,  ei- 
ther by  such  remittances,  or  by  remittances 
according  to  the  directions  of  the  circular. 
The  first  bankers  give  the  second  credit  in 
their  books  for  the  amount  of  the  checks, 
but  became  bankrupt  in  three  days  after  re- 
ceiving them,  and  without  having  made  any 
payments  or  remittance  in  respect  of  them, 
knowing  at  the  time  of  receiving  the 
checks  that  the  bankrupt  was  inevitable. 
The  assignees  obtained  payment  from  the 
customers  of  the  full  amount  of  the  checks. 
Held,  that  the  second  bankers  were  entitled 
to  payment  in  full  of  the  same  amount  out 
of  the  bankrupt's  estate.  Ex  parte  Cole, 
3  Mont.,  D.  (&  D.  189.     (Eng.) 

199.  Two  of  the  members  of  an  iron 
company  carry  on  a  distinct  trade  as  bank- 
ers, but  are  not  the  ordinary  bankers  of  the 
company.  They  made  advances,  at  inter- 
est to  the  company,  for  the  relieving  it 
when  it  is  in  a  state  of  deficiency  and  press- 
ure, and  under  such  circumstances  as  to  lead 
to  the  inference  that  the  advances  would  not 
have  been  made  had  not  the  bankers  been 
partners  in  the  company.  On  the  company 
becoming  bankrupt,  and  there  being  no  evi- 
dence, except  such  as  was  furnished  by  the 
transaction  itself,  that  the  character  of  a 
banking  transaction  belonged  to  it.  Held, 
that  the  advances,  though  made  in  fact  by 
bankers,  and  were  not  consequently  deal- 
ings between  trade  and  trade,  giving  a  right 
of  proof  against  the  estate  of  the  company, 
the  use  of  the  facilities   afforded  by  a  trade 
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not  ^terag  necessarily  a  use  of  them  in  the 
trade  itself.  Ex  parte  Williams,  3  Mont., 
Z>.  £  D,  433.    (Eng.) 

200.  Proof  of  in  action.  In  the 
absence  of  a  notice  to  dispute  the  petition- 
ing creditor's  debt,  the  debt  upon  the  pro- 
ceedings must  be  taken  to  be  admitted  for 
all  the  purposes  of  the  action.  Hernamann 
c.  Barber,  14  G.  B.  583 ;  2  C  i.  B.  825 ; 
18  Jm:  709;  23  L.  J.,  C.  P.  145.     (Eng.) 

20 1 .  In  an  action  for  conversion  of  goods 
which  the  defendants  had  seized  upon  the 
issuing  of  a  fiat  as  part  of  the  bankrupt's 
estate,  the  counsel  for  the  defendants  were 
assignees  of  the  bankrupt.  Held,  that  proof 
of  the  petitioning  creditor's  debt  was  not 
necessary.  Fawcett  v.  Peame,  6  Q.  B.  25, 
n.;  8  Jur.  645.    (Eng.) 

202.  An  I.  0.  U.,  bearing  date  before 
the  bankruptcy  of  the  trader,  constitutes 
no  evidence  of  a  petitioning  creditor's  debt, 
without  some  proof  that  it  was  in  existence 
before  the  bankruptcy.  Wright  v.  Lainson, 
2M.(&W.  739;  M.  &  H.  202.     (Eng.) 

203.  An  affidavit  to  procure  a  commission 
of  bankruptcy,  in  which  the  party  swears 
that  the  party  is  indebted  to  the  deponent  in 
lOOi.  and  upwards,  and  is  become  bankrupt, 
is,  as  against  the  deponent,  conclusive  evi- 
dence of  the  bankruptcy  in  any  ulterior  pro- 
ceedings. Ledbetter  v.  Salt,  4  Bing.  623 ; 
1  M.d;  P.  597 ;  S.  P.,  Banner  v.  Davis,  1 
Moore,  300;  7  Taunt.  577;  Gavis  v.  Wort- 
ton  Canal  Company,  5  M.  d  <S. '  76 ;  Gib- 
bons V.  Phillips,  7  B.d;  C.  529;  2  M.  (&  P. 
238.    (Eng.) 

204.  Purchased  after  proof.  Debts 
proved  and  filed  with  the  register  may  be  post- 
poned for  investigation  before  the  assignee, 
and  not  allowed  to  be  voted  upon  for  assig- 
nee. Efforts  by  bankrupt's  friends  to  com- 
promise and  pay  up  his  debts,  and  stop  pro- 
ceedings in  bankruptcy,  are  no  fraud  upon 
the  bankrupt  act,  and  are  no  reason  why  the 
debts  should  be  postponed,  and  not  voted 
upon  for  the  election  of  an  assignee.  Dgbts 
proved  before  election,  and  sold  and  assigned 
after  proof,  must  be  voted  upon  by  the  actual 
owner,  and  not  by  the  original  creditor,  and 
the  owner  will  be  entitled  to  only  one  vote. 
In  re  Frank,  (iV.  D.  N.  Y.)    5  N.  B.  R.  . 


205.  Purchased  subsequent  to 
bankruptcy.  That  in  all  cases  of  mutual 
debts  or  mutual  credits  between  the  parties, 
the  account  between  them  shall  be  stated, 
and  one  debt  set  oft'  against  the  other,  and 
the  balance  only  shall  be  allowed  or  paid, 
but  no  set-off"  shall  be  allowed  of  a  claim  in 
its  nature  not  provable  against  the  estate. 
Provided,  that  no  set-off  shall  be  allowed 
in  favor  of  any  debtor  to  the  bankrupt  of  a 
claim  purchased  by  or  transferred  to  him 
after  the  filing  of  the  petition.  Section  20 
U.  S.  bankrupt  act,  1867. 

206.  Revival  of.  The  insertion  of  a 
debt  in  the  schedule  of  creditors,  filed  and 
sworn  to  by  the  debtor  under  proceedings  in 
insolvency,  is  not  such  an  acknowledgment 
as  will  take  the  debt  out  of  the  statutes  of 
limitations.  Eoscoe  v.  Hale,  274;  Stoddard 
V.  Doane,  387;  7  6h-aj/'s  (^Mass.) 

207.  A  debt  barred  by  a  discharge  in 
insolvency,  is  not  revived  by  a  new  promise 
by  the  debtor,  to  allow  the  amount  of  the 
same  in  payment  of  a  sum  of  money  to 
become  due  to  him,  on  the  subsequent  per- 
formance by  him  of  a  special  contract. 
Kelley  v.  Pike,  5  Gush.  (_Mass.^  484. 

208.  Several.  Where  a  party  has 
clear  separate  demands  on  a  bankrupt,  he 
may  sue  for  one  and  come  under  the  com- 
mission for  the  other,  but  not  if  they  are 
only  different  securities  for  the  same  debt. 
Ex  parte  Crinsoz,  1  Bro.  C.  G.  270.   (Eng.) 

209.  If  a  creditor  proves  one  debt  under 
a  commission,  he  is  not  thereby  precluded 
from  suing  upon  another,  although  it  was 
due  at  the  time  of  his  proving  the  first. 
Bridget  v.  Mills,  12  Moore,  92;  4  Bing.  18. 
(Eng.) 

210.  By  49  Geo.  3,  c.  121,  s.  14,  a  per- 
son having  two  debts  could  not  come  in  un- 
der the  commission  for  the  one,  and  proceed 
at  law  for  the  other.  Ex  parte  Harden- 
burgh,  1  Bose,  204.     (Eng.) 

211.  Two  parcels  of  goods  were  sold  at 
different  times,  and  paid  for  by  bills ;  the 
vendee  afterwards  became  bankrupt,  the 
vendors  proved  under  the  commission,  for 
the  amount  of  the  first  parcel,  they  then 
holding  the  bill  given  in  payment  for  the 
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same ;  the  bill  for  the  other  parcel  having 
been  negotiated  by  them  prior  to  the  bank- 
ruptcy, and  being  then  outstanding  was 
afterwards  dishonored.  Held,  that  the  ven- 
dors were  not  precluded  by  49  Geo.  3,  c.  121, 
s.  14,  from  suing  the  bankrupt  for  the  amount 
of  the  last  parcel  of  goods.  Watson  v. 
Medex,  IB.dtA.  121.    (Eng.) 

212.  So  held  on  the  6  Geo.  4,  c.  16,  s. 
59.  Ex  parte  Edwards,  1  Mont.  <&  Mae., 
116.     (Eng.) 

213.  Where  a  creditor  proved  one  of  sev- 
eral bills  accepted  in  payment  of  the  same 
debt,  and  afterwards  declared  against  the 
bankrupt  on  the  others.  Held,  that  the 
election  of  the  creditor  to  take  the  benefit 
of  the  commission  was  confined  by  49  Geo. 
3,  c.  121,  s.  14,  to  the  debt  actually  proved, 
and  did  not  extend  to  distinct  debts  ejus- 
dem  generis  due  at  the  same.  Harley  v. 
Greenwood,  5  B.  &  A.,  95.     (Eng.) 

214.  A  creditor  cannot  proceed  at  law 
upon  one  of  two  bills  for  goods  sold,  which 
became  due  and  was  dishonored  before  proof 
of  the  other,  but  returned  after  the  proof. 
Ex  parte  Schlesinger,  2  Glyn  &  J.,  392. 
(Eng.) 

215.  A  creditor  for  goods  sold,  may 
prove  on  a  bill  for  part  of  a  debt,  and  pro- 
ceed at  law  on  a  bill  for  the  remainder, 
which  he  has  negotiated  before  the  bank- 
ruptcy, and  taken  up  after  the  proof.  Ex 
parte  Sly,  2  Glyn  &  J.,  163.    (Eng.) 

216.  A  person  to  whom  several  debts 
were  due  from  a  bankrupt,  arising  out  of 
separate  sales  of  goods,  proved  some  of  the 
debts  under  the  commission ;  another  per- 
son who  was  suggested  to  be  a  trustee  for 
him,  sued  upon  a  note  which  the  bankrupt 
had  given  for  other  part  of  the  goods  sold. 
The  court  refused  to  interfere  in  a  summary 
way  to  stay  proceedings  on  the  bail  bond  in 
this  action.  Howell  v.  Golledge,  5  Taunt. 
174;  2  iJose,  130.     (Eng.) 

217.  Time  of  accruing  of.  A  party 
must  have  been  a  trader  at  the  time  of 
the  petitioning  creditor's  debt ;  but  if  that 
was  contracted  while  he  was  a  trader,  and 
he  has  left  off  trade,  he  may  still  become  a 


bankrupt.  Doe  d.  Barnard  v.  Lawrence, 
10.  <&  P.  134 ;  8.  P.,  Bawe  v.  Holdsworth, 
Peahe,  64.    (Eng.) 

218.  But  if  the  debt  is  contracted  whilst 
he  is  in  trade,  and  a  bond  is  given  for  it  af- 
terwards, it  is  sufScient.    Id. 

219.  And  a  debt  contracted  before  a  man 
entered  into  trade,  is  sufficient.  Butcher  v. 
Easto,  1  Dough  293.     (Eng.) 

220.  A  commission  may  be  supported 
on  a  debt  accruing  before  the  bankrupt  be- 
came a  trader,  and  an  act  of  bankruptcy 
committed  after  he  has  ceased  to  be  a  trader. 
Baillie  v.  Grant,  9  Bing.  121 ;  2  ikf.  <^  ScoU, 
163.     (Eng.) 

221.  Part  of  a  petitioning  creditor's 
debt  contracted  during  trading,  and  part 
since,  is  not  sufficient  to  support  a  fiat.  Se- 
cus,  if  part  before  trading,  and  remainder 
during  its  coutinuance.  In  re  Dolby,  1 
Mont,  <&  Chit.  636.     (Eng.) 

222.  To  become  due.  On  the  15th 
of  January,  1849,  S.  executed  to  K.  &  Co. 
an  assignment  of  his  books  of  account,  and 
of  the  moneys  due  thereon.  The  object  of 
the  assignment  was  expressed  to  be,  "  for 
the  payment  of  my  indebtedness  to  them, 
due  and  to  become  due,  and  to  account  to  me 
for  any  overplus  there  may  be  over  paying 
such  indebtedness  to  them,"  and  K.  &  Co. 
agreed  to  apply  the  avails  of  the  debts  col- 
lected, as  provided  for  in  the  assignment. 
At  the  date  of  the  assignment,  S.  owed  K. 
&  Co.  on  account,  over  $1,000,  and  K.  & 
Co.  were  indorsers  on  a.note  of  S.  for  $500, 
not  then  due,  but  which  K.  &  Co.  subse- 
quently paid.  They  had  also  indorsed  for 
the  accommodation  of  S.  a  check  made  by 
him  for  $225  and  advanced  the  money  on  it, 
to  him.  K.  &  Co  collected  on  the  books  of 
S.  over  $1,600  which  they  applied  in  pay- 
ment of  the  account  and  indorsed  the  bal- 
ance on  the  $500  note.  In  an  action  by 
the  holder  of  the  check  against  the  defend- 
ants as  indorsers,  the  defendants  claimed 
that  the  money  received  ought  to  have  been 
applied  on  the  check  instead  of  the  note  and 
that  the  note  was  paid.  It  appearing  that 
the  assignment  was  made  for  the  purpose 
of  securing  the  payment  of  the  account  and 
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the  #500  note,  and  with  an  implied,  if  not 
an  express  agreement,  that  K.  &  Co,  should 
pay  the  note.  Held,  the  note  might  proper- 
ly be  considered  an  indebtedness  to  become 
due,  within  the  terms  of  the  assignment, 
and  that  K.  &  Co.  had  a  right  to  apply  the 
moneys  received  by  them  towards  its  pay- 
ment instead  of  paying  the  check.  Kellogg, 
V.  Barber,  14  Barh.  11. 

223.  "What  may  not  be  set  off. 
Debts  purchased  with  knowledge  of  the  debt- 
or's insolvency  and  reason  to  believe  that  he 
is  about  to  go  or  be  driven  into  insolvency, 
and  notice  to  the  debtor  of  the  purchase, 
cannot  be  set  off  in  an  action  by  the  assig- 
nee in  insolvency  upon  a  debt  due  from  the 
purchaser  to  the  debtor.  Smith  v.  Hill, 
8  Gray's  (^Mass.)  572. 


DEBTORS. 

1 .  Where  an  insolvent  debtor  could  have 
prevented  the  taking  of  his  property  on  legal 
process  by  going  into  voluntary  bankruptcy, 
it  was  his  duty  to  have  done  so.  In  re 
Craft,  1  N.  B.  B.  89. 

2.  That  voluntary  action  on  the  paft  of  the 
insolvent  is  not  requisite  to  bring  him  within 
the  effect  of  the  act,  is  shown  by  the  whole 
context  of  sec.  39.  For  instance,  among  the 
various  acts  of  bankruptcy  enumerated  in 
that  section  is,  being  imprisoned  for  debt  for 
more  than  seven  days,  than  which  it  is  dif- 
ficult to  conceive  a  more  involuntary  pro- 
ceeding. The  fact  is,  that  the  bankrupt  act 
was  designed  to  compel  a  fair  distribution 
of  an  insolvent's  estate  amongst  all  his  credi- 
tors, and  under  the  act  it  is  the  duty  of  one 
who  is  insolvent  to  apply  to  the  bankrupt 
court  on  his  own  behalf.  If  he  does  not  ap- 
ply, and  some  of  his  creditors  take  his  pro- 
perty under  legal  process,  he  may  be  held 
to  have  suffered  his  property  to  be  taken, 
and  may  be  adjudicated  a  bankrupt  at  the 
instance  of  creditors  whose  claims  have  not 
been  provided  for.  In  re  Wells,  3  N.  B. 
iJ.  95. 

3.  When  a  debtor  becomes  conscious  of 
his  inability  to  prosecute  his  business  and 
pay  his  debts,  he  should  file  a  voluntary  pe- 


tition in  bankruptcy,  and  from  the  time  his 
situation  as  such  insolvent  became  fixed,  he 
is  to  treat  his  property  as  a  sacred  trust  for 
the  benefit  of  his  creditors.  Langley  v. 
Perry,  1  N.  B.  B.  155. 

4.  The  bankrupt  law  constitutes  an  in- 
solvent debtor  a  trustee  for  his  creditors. 
Property  in  his  hands  is  not  his  but  theirs, 
to  be  administered  subject  to  the  provisions 
of  the  bankrupt  law.  In  re  Doyle,  3  N.  B. 
B.  158. 

5.  Elements  of  preference  by. 
Where  the  debtor  when  insolvent  suffered  his 
property  to  be  taken  on  legal  process  on  be- 
half of  creditors  with  the  intent  to  give  them 
preference,  and  if  they  had  at  the  time  rea- 
sonable cause  to  believe  that  he  was  insol- 
vent and  that  the  transaction  was  in  fraud 
of  the  provisions  of  the  bankrupt  act,  and 
the  transaction  took  place  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  it  was  a  fraud  on  the  act  for  the 
debtor  to  give,  and  for  the  creditors  to  ac- 
cept, of  the  preference  with  the  intent  to 
prefer.  The  insolvency,  the  intent  to  prefer 
and  the  doing  or  suffering  the  thing  which 
works  the  preference,  are  the  elements  on 
the  part  of  the  debtor.  The  elements  on  the 
part  of  the  creditor  are  the  receiving  or 
being  benefited  by  such  thing,  the  having 
reasonable  cause  to  believe  that  a  preference 
is  intended.  These  six  elements  must  coex- 
ist, but  nothing  else  is  necessary  to  make 
the  transaction  void  if  challenged  by  the 
assignee  in  bankruptcy  in  due  time.  Kohl- 
saat  V.  Hoguet  et  al.  (S.  D.  N.  Y.)  5 
N.  B.  B.  159. 

6.  Joint.  If  an  agreement  is  made  be- 
tween two  joint  debtors  by  which  one  of 
them  assumes  the  whole  obligation,  the 
other  from  thenceforth  becomes  his  surety 
in  respect  to  the  whole,  and  as  such  may 
prove  his  claim  under  the  bankruptcy  of  his 
principal,  although  he  has  paid  nothing  on 
the  joint  obligation,  and  the  same  is  not  yet 
due.     Crafts  v.  Mott,  4  Comstock,  604. 

7.  Imprisoned.  If  at  the  time  of  pre- 
ferring his  petition  the  debtor  shall  be  im-. 
prisoned,  the  court,  upon  his  application, 
may  order  him  to  be  produced  upon  haleas 
corpus  by  the  jailor,  or  any  oflcer  in  whose 
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custody  he  may  be,  before  the  register,  for 
the  purpose  of  testifying  in  any  matter  re- 
lating to  his  bankruptc}',  and  if  committed 
after  the  filing  of  his  petition  upon  process 
in  any  civil  action  founded  upon  a  claim 
provable  in  bankruptcy,  the  court  may,  upon 
like  application,  discharge  him  from  such  im- 
prisonment. If  the  petitioner  during  the 
pendency  of  the  proceedings  in  bankruptcy, 
be  arrested  or  imprisoned  upon  process  in 
any  civil  action,  the  district  court,  upon  his 
application,  may  issue  a  writ  of  habeas  cor- 
pus to  bring  him  before  the  court  to  ascer- 
tain whether  such  process  has  been  issued 
for  the  collection  of  any  claim  provable  in 
bankruptcy,  and  if  so  provable,  he  shall 
be  discharged;  if  not,  he  shall  be  remanded 
to  the  custody  in  which  he  may  lawfully  be. 
Before  granting  the  order  for  discharge  the 
court  shall  cause  notice  to  be  served  upon  the 
creditor,  or  his  attorney,  so  as  to  give  him 
an  opportunity  of  appearing  and  being  heard 
before  the  granting  of  the  order.  General  Or- 
der No.  27,  Supreme  Court  U.  S. — In  bank- 
ruptcy. 

8.  Mortgage  of  property,  when 
prima  facie  evidence  of  fraud.  If  a 
sale,  assignment,  transfer  or  conveyance  is 
not  made  in  the  usual  and  ordinary  course 
of  business  of  the  debtor,  the  fact  shall  be 
prima  facie  evidence  of  fraud.  Where  the 
proofs  show  that  the  debtors  were  retail 
dealers  and  that  they  mortgaged  all  their 
property,  leaving  more  than  two-thirds  of 
their  indebtedness  wholly  unsecured,  argu- 
ment to  show  that  this  was  not  out  of  the 
ordinary  course,  etc .,  is  unnecessary,  for  the 
transfer  and  attendant  circumstances  afford 
prima  fade  evidence  of  fraud  of  the  pro- 
visions of  the  bankrupt  act.  Scamraon, 
assignee,  v.  Cole  et  al.  (Me.')  5  N.  B.  B. 

9.  Rights  of.  A  debtor  or  defendant 
has  the  right  to  know  what  are  the  allega- 
tions which  are  made  against  him,  and  may 
insist  that  he  shall  not  be  tried  on  charges 
not  made  against  him  in  the  original  pro- 
ceedings upon  which  he  has  joined  issue, 
and  especially  that  he  shall  not  be  called 
upon  just  before  trial  to  meet  an  entirely 
distinct  cause  of  action.  In  re  Leonard,  4 
N.-B.  B.  182. 


10.  Summons.  A  partner  of  a  firm  in 
liquidation,  who  signed  for  himself  and  late 
partners,  was  entitled  to  sue  out  a  trader 
debtor  summons,  and  the  court  was  not  re- 
quired to  ascertain  his  individual  interest  in 
the  sum  claimed.  Particulars  of  demand  and 
affidavits  of  debts  are  to  be  read  together, 
and  any  mformation  with  respect  to  the  debt 
which  is  omitted  from  the  one,  but  disclosed 
in  the  other,  is  sufficient.  Dates  of  bills  of 
exchange  comprised  in  the  claim  are  not  ma- 
terial. Ex  parte  Atwool,  19  L.  I.,  N.  S. 
42.     (Eng.) 

11.  When  to  surrender  himself. 
A  petitioner  for  the  benefit  of  the  insolvent 
law,  whose  application  has  been  rejected,  in 
order  to  relieve  his  security,  must  surrender 
himself  upon  the  day  of  his  rejection ;  a 
subsequent  surrender  is  insufficient,  and  an 
escape  from  it  would  not  charge  the  sheriff 
with  the  debt.  Prick  v.  Kitchen,  i  W.  (& 
S.  Pa.  B.  30. 


DECEIT. 

1 .  Action  for  not  barred.  An  action 
on  the  case  for  deceit  is  not  barred  by  a  certifi- 
cate of  discharge  as  a  bankrupt,  though  the 
minimum  of  damages  are  ascertainable  by 
reference  to  a  contract.  Hence,  where  de- 
fendant, being  indebted  on  a  note,  undertook 
to  confess  judgment  thereon,  and  falsely 
represented  that  he  had  done  so,  and  that  it 
was  a  lien  on  land,  and  the  plaintiff,  relying 
on  the  representations  was  thereby  induced 
not  to  proceed  for  its  recovery,  the  action 
for  such  deceit  is  not  barred  by  the  certifi- 
cate.   Hughes  V.  Oliver,  8  Pa.  B.  425. 


DECLARED  DIVIDENDS  "WILL 
NOT  BE   CHANG-ED. 

1 .  No  dividend  already  declared  shall  be 
disturbed  by  reason  of  debts  being  subse- 
quently proved,  but  the  creditors  proving 
such  debts  shall  be  entitled  to  a  dividend 
equal  to  those  already  received  by  the  other 
creditors  before  any  further  payment  is 
made  to  the  latter.  Section  28  U.  S.  bank- 
rupt act,  1867. 


DECLARATIONS— DECREES  IN  EQUITY. 
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DECLARATIONS  OF  BANK- 
RUPT. 

1 .  Declarations  made  by  a  debtor  a  week 
or  two  after  having  executed  an  assignment 
of  his  property  for  the  benefit  of  creditors ; 
an  estimate  put  upon  his  property  by  him 
at  some  time  other  than  that  when  the 
assignment  was  made,  and  the  testimony  of 
such  debtor,  when  examined  as  a  witness, 
that  at  the  time  of  executing  the  assign- 
ment he  supposed  himself  solvent,  are  inad- 
missible as  evidence  to  invalidate  the  assign- 
ment on  the  ground  that  the  assignor  at  the 
time  thought  his  assets  sufficient  to  pay  his 
debts.  .  An  assignment  by  a  debtor  will  not 
be  rendered  invalid  by  proof  of  the  mere 
supposition  or  belief  of  the  debtor,  at  the 
time  of  making  the  same,  that  he  was  sol- 
vent, when  in  fact  he  had  not  sufficient 
property  to  pay  his  debts.  Such  a  supposi- 
tion on  the  part  of  the  debtor,  is  not  neces- 
sarily a  badge  of  fraud ;  but  it  is  suscepti- 
ble of  an  explanation  consistent  with-  hon- 
esty of  purpose.  Ogden  v.  Peters,  15 
Barb.  560. 


DECLARATION  OF  INSOL- 
VENCY. 

1 .  Filing.  When  a  trader  presented  a 
petition  for  arrangement  with  his  creditors, 
under  12  and  13  Vict.  c.  106,  s.  211,  and  no 
arrangement  being  effected,  he  was  adjudi- 
cated bankrupt  on  that  petition.  Held,  that 
the  petition  for  arrangement  created  a  valid 
act  of  bankruptcy  under  s.  76.  Ex  parte 
Harrison,  3  Jur.,  N.  S.  228;  26  L.  J.,  Bank. 
30.     (Eng.) 

2.  But  where  a  trader  petitioned  the 
court  of  bankruptcy  for  arrangement  un- 
der the  12  and  13  Vict.  c.  106,  s.  211,  and 
filed  an  account  of  debts,  and  made  a 
proposal  according  to  s.  214,  and  at  an  ad- 
journed meeting  he  did  not  attend,  and 
neither  the  proposal,  nor  any  modification  of 
it  was  accepted;  whereupon  the  meeting 
was  adjourned  to  the  public  court,  and  he 
was  adjudged  bankrupt  under  s.  223 ;  the 
adjudication  was  not  founded  on  the  peti- 
tion of  a  creditor,  nor  was  the  petition 
dismissed.  Held,  that  the  filing  the  peti- 
tion for  arrangement  was  not  an  act  of  bank- 


ruptcy, that  petition  never  having  been  actu- 
ally dismissed,  and  no  petition  for  an  ad- 
judication of  bankruptcy  having  been  filed 
within  two  months,  in  pursuance  of  s.  76.. 
Monk  V.  Sharp,  2.H.&N.  540  ;  3  Jwr.,  N.- 
S.  1327;  27  L.  J.,  Exch.  29.    (Eng.) 


DECREES  IN  EQUITY. 

1.  Must  be  final.  Where  a  bank 
went  into  liquidation  in  accordance  with  the 
provisions  of  a  state  law  in  1868,  and  pur- 
suant to  the  decree  forfeiting  its  charter, 
and  commissioners  were  appointed  to  ad- 
minister the  affairs  of  the  bank,  and  they  ac- 
cepted the  trust,  giving  the  necessary  bonds 
which  trust  they  continued  to  fulfil  for  a 
year  when  an  involuntary  petition  for  the 
adjudication  of  the  bank,  and  the  commis- 
sioners bankrupt  was  filed  in  the  U.  S.  dis- 
trict court  of  the  district  alleging  fraudulent 
preferences  in  payments  by  the  commission- 
ers, and  also  praying  that  a  provisional  war- 
rant jnight  issue  to  take  possession  of  the 
assets  of  the  bank  then  in  the  hands  of  the 
commissioners.  A  decree  in  bankruptcy 
was  made,  and  injunctions  granted  against 
the  commissioners,  who  within  ten  days  of 
the  decree  filed  a  petition  for  the  review  by' 
the  circuit  court  of  the  decree  and  order  of 
the  district  court,  and  the  circuit  court 
affirmed  the  decree,  &c.,  of  the  district 
court.  An  application  for  an  appeal  to  the 
United  States  supreme  court  being  immedi- 
ately made,  was  refused  by  the  circuit  judge; 
but  more  than  ten  days  after  the  decree  of 
the  circuit  court  an  appeal  was  allowed  by 
an  associate  justice  of  the  United  States  su-' 
preme  court.  Held,  that  decrees  in  equity, 
in  order  that  they  may  be  re-examined  in 
this  court,  must  be  final  decrees,  rendered 
in  term  time,  as  contradistinguished  from 
mere  interlocutory  decrees  or  orders,  which 
may  be  entered  at  chambers,  or,  if  entered 
in  court,  are  still  subject  to  revision  at  the 
final  hearing.  If  this  rule  were  not  fol- 
lowed in  allowing  appeals  to  the  United 
States  supreme  court,  every  question  arising 
in  the  courts  may  be  indefinitely  protracted, 
and  the  beneficient  purposes  of  the  bankrupt 
act  be  thereby  defeated.  Appeal  dismissed 
for  want  of  jurisdiction.  Morgan  et  al.  v. 
Thornhill  et  al.  5  N.  B.  B.  1. 
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DEEDS. 

1.  Where  a  deed  was  made  after  insol- 
vency, by  a  bankrupt  to  his  wife,  the  same 
was  held  invalid.  In  re  Adams,  (ilfass.)  3 
N.B.B.  139. 

2.  A  deed  of  trust  to  secure  a  note  given 
to  a  bankrupt's  wife,  pevious  to  voluntary 
bankruptcy,  is  void.  Gillespie  v-  McKnight 
et  al.  {Miss.)  3  N.  B.  B.  117. 

3.  Where  a  deed  of  trust  e:xecuted  by  a 
bankrupt  gave  a  preference  to  a  bank,  the 
court  held  that  as  its  officers  were  ignorant 
at  the  time  of  taking  the  security  of  the 
bankrupt's  then  insolvent  condition,  and  had 
not  reasonable  cause  to  suspect  his  insol- 
vency, or  that  he  was  acting  in  contempla- 
tion of  insolvency,  the  security  was  valid. 
Lee  V.  Franklin  Avenue  German  Savings  In- 
stitution, {Mo.')  3  N.  B.  B.  53. 

4.  A  deed  of  trust  which  was  executed 
December  8th,  1866,  by  a  person  who  did 
not  become  a  bankrupt  until  June  8th,  1867, 
and  a  question  being  raised  whether  the  re- 
cording of  the  deed  was  not  an  act  of 
bankruptcy  was  not  recorded  until  March 
2nd,  1867,  and  the  court  held  that  the  re- 
cording (which  was  within  four  months 
previous  to  the  commencement  of  bank- 
ruptcy proceedings)  was  not  an  act  of  bank- 
ruptcy, for  the  deed  was  operative  from  its 
date,  and  the  act  of  the  creditors  in  record- 
ing it,  cannot  be  construed  as  the  act  of  the 
bankrupt.    In  re  Wynne,  4  JV.  B.  B-  5. 

5.  Trust  given  by  bankrupt,  when 
creditor  must  come  in  and  prove. 
In  all  sales  under  deeds  of  trust  outstand- 
ing, when  such  deeds  have  been  given  by  a 
bankrupt,  the  party  holding  claim  secured 
by  deed  of  trust  must  come  in  and  prove  his 
claim.  A  bill  in  equity  will  lie  to  review  all 
sales  made  under  deeds  of  trust  subsequent 
to  bankruptcy.  Davis  et  al.  v.  Carpenter 
et  al.  (Mo.')  5  JV.  B.  B. 

6.  A  deed  of  lands  by  assignees  of  an  in- 
solvent appointed  under  the  act  of  1811,  is 
invalid  unless  executed  by  a  majority.  Gil- 
let  et  al.  V.  Stanley,  1  Hill,  131. 

7.  When  to  be  declared  a  mort- 


gage. Where  a  purchaser  takes  a  deed 
absolute  on  its  face  and  pays  the  purchase 
money  and  sees  to  its  application  personally 
to  the  discharge  of  existing  liens,  in  order 
to  prevent  the  property  from  being  sacrifi- 
ced when  the  deed  is  so  taken,  with  the  pri- 
vate understanding  to  treat  the  so-called 
purchase  money  as  a  loan,  upon  the  pay- 
ment of  which,  with  interest,  a  reconveyance 
is  to  be  made  whether  a  grantee  under  such 
circumstances,  who,  in  his  answer  by  way  of 
cross  bill,  asks  the  deed  to  be  declared  a 
mortgage  and  to  stand  as  security  for  his 
advance,  can  have  the  relief  in  equity  which 
he  pays  for.  Held,  that  such  relief  should 
be  furnished  where  there  was  no  meditation 
as  contradistinguished  from  constructive 
fraud.  'Beaav.  Smith,  Masons'  B^.;  in  re 
Gaffney's  assignees,  5  N.  B.  B. 


DEFENCE. 

1.  To  an  a<3tion.  Proof  of  a  debt  can- 
not be  pleaded  in  bar  as  an  equitable  defence 
to  an  action  for  the  debt.  Spencer  v.  De- 
mett,  iH.d;0.  127  ;  1  L.  B.,  Exch.  123  ; 
\2Jur.,  N.  S.  194 ;  35  L.  J.,  Exeh.  73;  14 
Tr.JS.310;  13  L.  T.,N.  8.  677.     (Eng.) 

2.  Vexatious  and  frivolous.  A 
trader  is  not  bound  to  leave  off  trading 
merely  because  he  is  in  difBculties  ;  the 
question  in  each  case  is  whether  he  has  con- 
tinued trading  after  there  ceased  to  be  any 
reasonable  prospect  of  his  releasing  himself. 
Thus,  a  ti:ader  when  in  difficulties,  and  when 
sued,  placed  himself  in  the  hands  of  the 
bulk  of  his  creditors,  who  defended  the  ac- 
tion in  his  name,  and  in  order  to  gain  time 
for  an  arrangement,  pleaded  twenty  pleas 
without  any  substantial  defence,  it  was 
held,  that  he  was  not  disentitled  to  his  cer- 
tificate for  having  vexatiously  defended  the 
action,  Mx  parte  Johnson,  4  De  O.  &  S. 
25;  15  Jur.  185;  20  L.  J.,  Bank.  6.  (Eng.) 

3.  Where  a  solicitor  who  had  no  defence 
removed  from  one  court  to  another  an  ac- 
tion brought  against  him  by  his  client  and 
on  which  judgment  was  recovered  against 
him,  he  was  adjudicated  a  bankrupt  on  the 
petition  of  his  brother.  It  was  held  that 
his  petition  was  properly  suspended  for 
twelve  months.     Ex  parte  Blackhurst,  3 
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De  G.tS;  J".  39 ;  4   Jur.,  N.  S.  1065 ;  27 
L.'J.,  Bank.  24.    (Eng.) 

4.  An  action  founded  on  tort  is  not  an 
action  to  recover  any  debt  or  money  due 
and  a  vexatious  defence  to  such  an  action  is 
therefore  no  ground  for  refusing  an  order 
of  discharge.  IHx  parte  Crabtree,  10  Jur., 
N.  S.  529.;  33  L.  J.,  Bank.  33:  12  W.  B. 
768 ;  10  L.  T.,  N.  S.  361.    (Eng.) 


DEMAND. 

*  1.  Assigned  by  bankrupt.  A  vol- 
untary transfer  of  a  pecuniary  demand  to  a 
creditor  by  one  knowing  himself  to  be  in- 
solvent and  having  no  other  property  of  any 
value,  is  void  as  against  the  bankrupt  assig- 
nee appointed  under  the  voluntary  petition 
of  the  assignor  ten  days  after  the  transfer ; 
although  the  assignor  may  not  at  that  time 
have  intended  to  apply  for  the  benefit  of  the 
act.    McAllister  v.  Richards,  6  Pa.  B.  133. 

2.  The  allegation  that  payment  of  com- 
mercial paper  (a  due  bill  on  v^hich  partial 
payment  had  been  made)  had  been  demand- 
ed at  different  times,  and  that  the  respond- 
ent had  failed  to  make  such  payment  was 
equivalent  to  an  allegation  of  a  demand  for 
payment  on  the  day  of  the  alleged  suspen- 
sion. In  reChappel,  (iV.  D.  N.  T.)  4  N. 
B.  B.  176. 


DEMURRER. 

1.  A  demurrer  to  creditor's  petition,  on 
the  ground  that  the  interest  should  have 
been  alleged  as  a  fact,  and  not  simply  stated 
as  a  matter  of  information,  and  that  even  if 
sufficiently  charged,  it  was  not  the  charge 
of  the  petitioners  but  only  of  the  deponent, 
and  that  the  deponent  in  his  individual  ca- 
pacity was  neither  a  creditor  nor  a  party  to 
the  petition,  and  had  no  standing  in  court, 
was  sustained.  A  demurrer  to  creditor's 
petition  on  the  ground  that  the  allegation 
was  not  sufficiently  set  forth,  was  overruled. 
Oram  v.  Harley,  {Mo.)  3  N.  B.  B.  62. 

2.  A  bankrupt  may  demur  to  the  specifi- 
cation of  ground  of  opposition  to  his  dis- 
Gaz.  42 


charge  as  "  insufficient  in  law  "  to  prevent 
the  discharge  prayed  for  being  granted.  In 
re  Burk,  (^Oregon,)  3  N.  B.  B.  76. 

3.  A  demurrer  to  all  the  allegations  set 
forth  in  a  bankrupt's  answer,  "because  said 
matter  contains  no  defence  to  the  proceed- 
ings in  bankruptcy,"  was  overruled.  In  re 
Ouimette,(0re^ow,)3  JV.  B.  B.  140. 


DENIAL. 

1 .  A  general  order  to  be  denied  to  all 
comers,  and  a  denial  accordingly  to  some 
one  in  particular,  is  sufficient  to  constitute 
an  act  of  bankruptcy.  Lloyd  v.  Heathcote, 
5  Moore,  129  •,2B.(&  B.,  388  ;  S.  P.,  Muck- 
low  V.  May,  1  Taunt.,  479.    (Eng.) 

2.  But  an  order  to  deny,  without  an  ac- 
tual denial  is  not  sufficient.  Fisher  v.  Bou- 
cher, 10  B.  <&  G.  705 ;  S.  P.,  in  re  Wy- 
down,  14  Ves.  86.     (Eng.) 

3.  Where  a  trader,  being  under  apprehen- 
sion of  arrest,  gave  directions  to  his  servants 

I  to  deny  him  in  case  M.,  a  sheriff's  officer, 
called.  Held,  that  the  sheriff's  officer  not 
having  called,  this  of  itself  was  not  an  evi- 
dence of  a  beginning  to  keep  house.    Id. 

4.  When  the  order  to  be  denied  is  on 
one  day,  and  the  denial  on  another,  the  act 
of  housekeeping  is  on  the  latter  day .  Hawkes 
V.  Sands,  3  Bougl.  529.     (Eng.) 

5.  If  a  trader  hears  himself  denied  to  a 
creditor  by  one  of  his  family,  and  he  does 
not  come  forward,  and  his  remaining  quies- 
cent is  from  an  intention  to  delay  the  cred- 
itor, it  is  an  act  of  bankruptcy,  though  he 
has  given  no  direction  to  be  denied.  Smith 
V.  Moon,  M.  <&.  M.  458.     (Eng.) 

6.  Two  traders  in  partnership  left  their 
shop,  and  told  their  shopman  that  they  were 
going  out  to  endeavor  to  get  some  bills  of 
exchange  discounted,  and  directed  him  to 
say  that  they  were  not  in  the  way,  or  to 
make  some  excuse  for  them  in  case  a  cred- 
itor should  call.  On  that,  and  the  follow- 
ing day,  a  creditor  called,  when  they  were 
both  at  home,  and  desired  to  see  either  one 
or  the  other  of  them,  when  the   shopman 
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denied  tliem  without  being  authorized  by 
them  so  to  do.  Held,  that  the  jury  was 
warranted  in  concluding  that  they  had  ab- 
sented themselves  with  an  intent  to  delay 
their  creditors.  Coppe  v.  Desanges,  3 
Moore,  4;  s.  c.  nom.  Deffle  v.  Desanges,  8 
Taunt.  671.     (Eng.) 

7.  A  trader  bought  goods  to  be  paid  for 
by  bill.  A  few  days  after  the  goods  had 
been  delivered  the  seller  called  and  demanded 
a  return  of  his  goods,  and  at  the  same  time 
threatened  to  have  the  trader  arrested  for 
swindling,  m  taking  the  goods  when  he 
knew  he  was  in  insolvent  circumstances. 
He  requested  to  see  the  trader,  who  refused 
to  see  him.  Held,  not  sufficient  to  raise  a 
presumption  of  a  beginning  to  keep  house 
with  intent  to  delay  a  creditor,  so  as  to  con- 
stitute an  act  of  bankruptcy.  Clements  v. 
McKibben,  2  H.  &  N  62.     (Eng.) 

8.  At  -unseasonable  times.  It  is 
not  an  act  of  bankruptcy  for  a  debtor  to 
cause  himself  to  be  denied  to  a  creditor 
calling  by  a  debtor's  appointment  for  pay- 
ment on  a  Sunday.  Ex  parte  Preston,  2 
Uo.se,  21;  2  Tes.  (&  B.  311,  (Eng.)  So, 
a  denial  at  a  late  hour,  after  retirement  to 
rest,  is  not  an  act  of  bankruptcy.  Hughes 
v.  Gillman,  10  Moore,  480;  2  C  &  F.  32. 
(Eng.) 

9.  If  a  trader  is  denied  to  a  clerk  of  a 
creditor,  at  his  shop,  it  appearing  by  the 
evidence  that  the  shop  was  shut  up  for  the 
evening,  but  at  an  earlier  hour  than  usual,  it 
is  proper  to  be  left  to  the  jury  to  say 
whether  the  bankrupt  had  himself  denied 
to  delay  his  creditor;  or  whether  it  was 
because  the  clerk  called  at  an  unseasonable 
hour.     Id. 

10.  An  order  given  to  the  servants  of  a 
trader  to  deny  him  on  the  ground  of  being 
busy,  is  sufficient  to  constitute  an  act  of 
bankruptcy.  Stafford  v.  Clarke,  1  C.  (&  P. 
27.     (Eng.) 

1 1 .  And  if  a  trader  directs  his  servants 
that  if  any  one  should  come  whilst  he  was 
at  dinner,  or  engaged  in  business,  she  should 
deny  him.  Held,  that  such  instructions  did 
not  amount  to  a  direction  for  a  general  de- 
nial;   and,   therefore,  although  a  creditor 


called  and  was  denied,  it  was  no  act  of  bank 
ruptcy.  Schew  v.  Thompson,  5  Holt,  159. 
(Eng.) 

12.  Nor  in  a  similar  case,  where  the 
trader  knew  of  the  coming  of  a  particular 
creditor.  Smith  v.  Currie,  3  Camp.  349 ; 
1  Bose,  364.     (Eng.) 

1 3.  Where  a  trader  ordered  his  servant 
to  say  that  if  any  creditors  called,  that  he 
was  not  at  home,  and  he  was  accordingly 
denied,  but  was  in  bed  ill  at  the  time.  Held, 
that  it  was  properly  left  to  the  jurj',  whether 
this  was  a  beginning  to  keep  house  with  an 
intent  to  commit  an  act  of  bankruptcy,  and 
that  they  were  warranted  in  finding  that  it 
was.  Lazarus  v.  Warthman,  5  Moore,  313. 
(Eng.) 

14.  By  shutting  up  doors.  An  act 
of  bankruptcy  by  beginning  to  keep  house, 
may  be  by  closing  the  doors  without  change 
of  place  or  denial  to  creditors.  Cumming  v. 
Bailey,  6  Bing.  363;  4:  M.  &  P.  36. 
(Eng.) 

15.  If  bankers  close  the  doors  and  win- 
dows of  the  bank,  and  their  customers  can- 
not obtain  admission,  and  the  jury  find  that 
they  are  so  closed  as  to  exclude  the  custo- 
mers, and  the  bankers  remain  within,  it  is  an 
act  of  bankruptcy  by  beginning  to  keep 
house.     Id. 

16.  Where  one  of  several  partners  in  a 
bank,  who  re.sided  at  the  place  of  business, 
and  was  the  only  partner  who  transacted 
the  business,  (the  others  residing  at  a  dis- 
tance,) shut  up  the  banking  house,  and 
absented  himself  from ,  it,  and  stopped  pay- 
ment. Held,  that  this  was  not  evidence  of 
a  joint  act  of  bankruptcy  by  all  three. 
Mills  V.  Bennett,  2  M.  &  S.  556 ;  2  Bose, 
269.     (Eng.) 

17.  To  whom  should  be.  The  denial 
should  be  to  a  creditor ;  but  a  denial  to  sev- 
eral persons,  whom  a  witness  proved  had 
called  frequently,  and  whom  he  believed 
were  creditors,  but  could  not  in  fact  say 
whether  they  were  or  not,  is  evidence  to  go 
to  the  jury.  Jameson  v.  Eames,  1  Esp.  381. 
(Eng.) 

18.  A  denial  to  a  collector  of  queen's 
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taxes,  is  an  act  of  bankruptcy ;  as  a  denial 
to  him  is  equivalent  to  a  denial  to  any  other 
creditor.  Sanderson  v.  Laforest,  1  C.  S  P. 
46 ;  S.  P.,  Tiffs  v.  Smith,  2  Taunt.  401 ;  1 
Hose,  117.     (Eng.) 

1 9.  So,  a  denial  to  the  collector  of  church 
and  highway  rates,  who  called  for  assess- 
ments due  from  him,  after  he  had  given  a 
general  order-  to  his  wife  to  be  denied  to  all 
comers,  is  an  act  of  bankruptcy.  Lloyd  v. 
Heathcote,  5  Moore,  129 ;  2  B.  d:  B.  388. 
(Eng.) 

20.  It  has  been  held  not  to  be  an  act  of 
bankruptcy  in  a  trader  who  denies  himself, 
when  at  home,  to  a  creditor  who  merely  de- 
mands payment  of  a  debt,  but  does  not  ask 
to  see  him  personally.  Dudley  v.  Vaughan, 
1  Camp.  271;  9  Early,  491.     (Eng.) 

2 1 .  The  denial  to  a  creditor  who  called, 
not  for  money,  but  to  buy  goods,  meaning 
to  take  his  debt  out  in  that  way,  is  an  act 
of  bankruptcy.  Ex  parte  Harris,  2  Rose, 
67.     (Eng.) 

22.  A  denial  to  a  clerk  of  a  creditor,  who 
only  asks  to  see  the  debtor,  but  does  not  ask 
for  money,  is  an  act  of  bankruptcy,  if  in  fact 
the  clerk  did,  to  the  knowledge  of  the  debt- 
or, call  for  money.  Hughes  v.  Gilmore,  10 
Moore,  480 ;  2G.(&  P.  32.     (Eng.) 

23.  If  a  trader  denies  himself  to  a  per- 
son, who  desires  that  he  may  be  told  that  a 
certain  bill  of  exchange,  mentioning  the  par- 
ticulars of  it,  is  dishonored,  and  that  he 
wishes  to  see  him  in  consequence,  such  de- 
nial is  an  act  of  bankruptcy,  without  fur- 
ther proof  of  the  party's  being  a  creditor, 
if  the  jury  believe  that  the  bankrupt  so  con- 
sidered him.  Bleasby  v.  Orossley,  3  Bing. 
430;  2  C.d;P.213.    (Eng.) 

24.  So  is  a  denial  to  a  servant  calling  for 
a  debt,  by  the  direction  of  the  acknowledged 
agent  of  the  debtor.  Ex  parte  Bumford,  15 
Ves.  459.     (Eng.) 


DEPARTING-  THE  REALM  OR 
REMAINING-  ABROAD. 

1 .  If  a  trader  whose  house  of  trade  is  in 
Ireland,  coiiies  to  England  on  business,  and 
again  quits  this  country  to  avoid  au  arrest,  it 


is  departing  the  realm  with  intent  to  delay 
his  creditors,  sufficient  to  constitute  an  act 
of  bankruptcy.  Williams  v.  Nunu,  1  Taunt, 
270 ;  1  Camp.  152.     (Eng.) 

2.  But  a  trader  who  leaves  England  and 
proceeds  to  Ireland,  where  he  carries  on 
trade  with  an  honest  intention,  compatible 
with  trade,  does  not  thereby  commit  an  act 
of  bankruptcy.  Ramsbottom  v.  Lewis,  1 
Camp.  279.    (Eng.) 

3.  A  trader  has  a  right  to  go  abroad  to 
look  after  his  concerns,  though  his  creditors 
may  be  thereby  delayed,  and  it  is  not  an  act 
of  bankruptcy.  Warner  v.  Barber,  Ilolt, 
175  ;  Gihhs,  S.  P.,  ex  parte  Muttrie,  5  Ves. 
574.     (Eng.) 

4.  If  a  trader  goes  abroad  leaving  a  gen- 
eral power  of  attorney  with  his  clerk  to 
transact  all  his  business  for  him,  but  pro- 
vides no  means  for  paying  bills  of  exchange 
when  they  fall  due  in  his  absence,  he  com- 
mits an  act  of  bankruptcy.  Ex  parte  Tur- 
ner, 3  Mont.  &  Ayr.  722;  2  Beac.  824. 
(Eng.) 

5.  Where  a  trader  appointed  to  meet  A., 
respecting  some  accounts  in  which  B.  was  in- 
terested, and  failed  to  do  so,  but  left  this  coun- 
try for  France,  leaving  a  letter  for  B.,  in  which 
he  stated  that  he  should  be  back  in  ten  days, 
and  in  the  meantime  would  make  proposals 
to  the  creditors  ;  and  on  the  following  day 
he  wrote  a  letter  to  B.  from  Calais,  stating 
that  the  account  current  between  them 
might  be  speedily  settled ;  and  a  month  af- 
terwards he  wrote  another  letter  from  Paris 
stating  that  he  was  under  the  necessity  of 
remaining  in  France.  Held,  that  the  de- 
parting the  realm  and  absence  abroad,  being 
a  continuous  act,  the  letters  were  admissible 
in  evidence,  and  suflScient  to  establish  an 
act  of  bankruptcy.  By  showing  the  intent 
with  which  such  trader  departed.  Rawson 
V.  Haigh,  9  Moore,  217  ;  2  Bing.  99 ;  IC.d; 
P.  77;  Bateman  ii.  Bailey,  5  T.  B.  512. 
(Eng.) 

6.  A  trader  being  in  debt  to  several  per- 
sons, left  this  country  in  June,  1831,  for 
America,  with  some  intention  of  returning, 
but  did  not  actually  return,  nor  did  he  make 
provision  for  the  payment  of  all  his  debts. 
Held,  that  the   continued   absence  of   the 
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bankrupt,  under  these  circumstances, 
amounted  to  an  act  of  bankruptcy.  Ex 
parte  Kirkman,  3  Deac.  &  Chit.  451. 
(Eng.) 

7.  Where  a  debtor  absents  himself  from 
his  country  for  three  years,  and  thereby  de- 
layed his  creditors,  the  intent  to  delay  will 
be  presumed  (and  be  a  valid  act  of  bank- 
ruptcy), although  he  may  be  pursuing  his 
regular  course  of  business ;  and  it  will  rest 
upon  the  party  wishing  to  supercede  to 
negative  the  intent  to  delay  the  creditors. 
Ex  parte  Rhodes,  5  Jw.  580.     (Eng.) 

8.  An  English  trader  having  gone  abroad, 
and  remained  there,  with  the  intent  to  de- 
feat or  delay  his  creditors,  is,  under  12  and 
13  Vict.  c.  106,  s.  67,  guilty  of  a  continuing 
act  of  bankruptcy.  Bunny  v.  Hunt,  11 
Mo(ne,  P.  C.  C.  189.    (Eng.) 

9.  Whether  his  going  abroad  was  or  was 
not  an  act  of  bankruptcy.  Ex  parte  Bun- 
ny, lDeG.<i!  J.  119 ;  3  Jur.,  N.  S.  1741 ; 
26  L.  J.,  Bank.  83.     (Eng.) 


DEPARTING-     FROM     STATE, 
DISTRICT  OR  TERRITORY. 

1 .  And  be  it  further  enacted,  That  any 
person  residing  and  owing  debts  as  afore- 
said, who  after  the  passage  of  this  act,  shall 
depart  from  the  state,  district  or  territory,  of 
which  he  is  an  inhabitant,  with  intent  to 
defraud  his  creditors,  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy,  and 
subject  to  the  conditions  hereinafter  pre- 
scribed, shall  be  adjudged  a  bankrupt,  on 
the  petition  of  one  or  more  of  his  creditors, 
the  aggregate  of  whose  debts  provable  under 
this  act  amount  to  at  least  two  hundred  and 
fifty  dollars,  provided  such  petition  is  brought 
within  six  months  after  the  act  of  bank- 
ruptcy shall  have  been  committed.  Section 
39  U.  S.  bankrupt  act,  1867. 


DEPARTURE. 

1 .  There  must  be  a  voluntary  departure 
with  the  intent  to  defeat  or  delay  creditors, 
though  the  fact  that  no  creditor  was  de- 
layed, is  immaterial.  Williams  v.  Nunn,  1 
Taunt.  270 ;  Fowler  v.  Padget,  7  T.  B.  509 ; 


Eouch  V.  Great  Western  Railway  Company, 
IQ.B.&l.    (Eng.) 

2.  Departure  from  home,  with  intent  to 
delay  creditors,  is  an  act  of  bankruptcy,  al- 
though there  has  been  no  actual  delay  of  any 
creditor.  Rouch  v.  Great  Western  Railway 
Company,  4  P.  <t  D.  686 ;  I  Q.  B.  51;  2 
BaUw.  Cos.  505 ;  5  Jur.  826.     (Eng.) 

3.  A  letter,  therefore,  written  by  a  trader 
during  his  absence  from  home,  stating  that 
he  was  absent  to  avoid  writs  that  were  out 
against  him,  is  evidence  of  an  act  of  bank- 
ruptcy, without  proof  aliunde  that  any  such 
writs  were  out,  or  that  he  was  under  any 
pressure  from  creditors.    Id. 

4.  B.,  being  considerably  indebted,  left 
his  home  without  leaving  any  money  and 
taking  his  tools  and  the  greater  part  of  his 
furniture,  without  saying  why  or  where  ho 
was  going,  and  leaving  directions  to  that 
effect.  He  was  in  the  same  month  duly  de- 
clared a  bankrupt.  Held,  a  departing  with 
intent  to  defeat  or  delay  his  creditors,  and 
therefore  an  act  of  bankruptcy.  Hobson  v. 
Brown,  8  Jur.,  N.  S.  920 ;  S.  P.,  ex  parte 
Brich,  2  Mont.,  B.  &  B.  659.     (Eng.) 

5.  Cause  of.  Leaving  his  home  to 
avoid  his  creditors  is  a  sufficient  act  of 
bankruptcy,  though  no  creditor  called  in  his 
absence.  Hammond  v.  Hicks,  5  Esp.  139  ; 
S.  P.,  in  re  Wydown,  14  Yes.  36.     (Eng.) 

6.  A  departure  to  avoid  an  arrest  is  an 
act  of  bankruptcy.  Warner  v.  Barber,  Holt, 
175.     (Eng.) 

7.  Though  under  a  groundless  apprehen- 
sion. Ex  parte  Bamford,  15  Ves.  447 ;  S. 
P.  Newman  v.  Stretch,  M.  &  M.  338. 
(Eng.) 

8.  And  when  a  trader  departs  from  his 
dwelling  house  on  account  of  domestic  dis- 
sensions, if  he  makes  no  arrangement  for 
carrying  on  his  business  in  his  absence,  and 
he  foresees  that,  as  a  necessary  consequence, 
his  establishment  must  be  broken  up,  and 
his  creditors  must  be  delayed,  which  events 
accordingly  happen,  he  thereby  commits  an 
act  of  bankruptcy.  Holroyd  v.  Whitehead, 
3  Gamp.  530 ;  2  Base,  145 ;  S.  P.,  Vincent 
V.  Prater,  4  Taunt.  603;  2  Base,  275. 
(Eng.) 
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DEPOSITIONS. 

1 .  A  depo^tion  in  support  of  a  claim  is 
not  properly  a  proof  of  debt.  In  re  Holly, 
(_AU.)  2  N.  B.  iJ.  13.  ^ 

2.  A  deposition  by  a  creditor  is  in  the 
nature  of  an  examination.  In  re  Strauss, 
iOhio,)  2  N.  B.  B.  18. 

3.  A  deposition  by  an  assignee  for  value 
of  a  chose  in  action  before  bankruptcy,  is 
sufficient  to  entitle  him  to  prove  his  debt, 
and  to  be  considered  the  creditor  in  respect 
to  such  debt.  In  re  Fortune,  (ilfas«.)  3 
N.  B.  B.  83. 

4.  As  evidence.  Where  a  petitioning 
creditor,  having  ascertained  that  an  agent  in 
his  service  could  prove  an  act  of  bankrupt- 
cy, sent  him  for  that  purpose  to  be  exam- 
amined  on  the  opening  of  the  flat,  it  was 
held,  that  the  deposition  then  made  vraa  evi- 
dence of  the  act  of  bankruptcy  as  against 
such  creditor,  in  an  action  against  him  by 
the  assignee,  in  which  the  act  of  bankruptcy 
is  put  in  issue.  Gordon  v.  Moult,  10  A.  S 
E.  464;  %  B.  &  B.  403;  3  Jur.  1190. 
(Eng.) 

5.  In  all  actions  by  assignees  of  a  bank- 
rupt, which  the  bankrupt  himself  might 
have  maintained  if  no  bankruptcy  had  oc- 
curred, the  deposition  taken  before  the 
commissioners  are  conclusive  evidence  of 
the  trading,  etc.,  although  at  the  time  of 
bankruptcy  the  cause  of  action  may  not 
have  been  complete.  Kitchener  «.  Power, 
^N.&M.  710 ;  3  4.  (&  jB.  232 ;  1  U.  & 
W.  174.    (Eng.) 

6.  The  depositions  under  the  fiat  are  con- 
clusive evidence  of  bankruptcy  in  an  action 
brought  by  the  assignee  for  the  conversion 
of  a  bill,  for  which  the  bankrupt,  if  no 
bankruptcy  had  intervened,  might  have 
sued.  Alsager  v.  Close,  10  M.  &  W.  576 ; 
12  i.  J.,  Exeh.  50.    (Eng.) 

7.  In  an  action  by  assignee,  where  there 
are  some  counts  or  causes  of  action,  on 
which  the  bankrupt  might  have  sued,  and 
others  on  which  he  could  not,  the  proceed- 
ings under  the  commission  are  admissible 
in  evidence,  if  the  assignees  elect  to  proceed 


only  on  those  counts  which  the  bankrupt 
might  have  sustained.  Jones  v.  Fort,  M. 
<&M.l96.     (Eng.) 

8.  The  depositions  are  conclusive  evi- 
dence in  a  case  where  the  bankrupt  might 
have  sued,  if  no  bankruptcy  had  ensued, 
though  the  conversion  which  gave  the  right 
of  action  took  place  after  the  act  of  bank- 
ruptcy. Fox  V.  Mahoney.  2  0.  &  J.  325 ; 
2  Tyr.  285.     (Eng.) 

9.  Depositions  are  made  evidence  only  in 
actions  by  a  bankrupt's  own  assignee  for  a 
debt  or  demand  for  which  he  might  have 
sued.  Muskett  v.  Drummond,  10  B.  H. 
153;  hM.SB.2l(i.    (Eng.) 

10.  Depositions  are  conclusive  evidence, 
so  as  not  to  admit  evidence  of  fraud  in  the 
concoction  of  any  of  the  requisites  to  sup- 
port the  commission.  -  Young  v.  Timmins, 
1  Tyr.  15 ;  I  C.  &  J.  148.     (Eng.) 

11 .  Of  witness  to  acts  of  bank- 
ruptcy. The  deposition  of  a  witness  to 
acts  of  bankruptcy  proceedings  cannot  be 
amended  because  it  is  the  proof  upon  which 
the  order  to  show  cause  issues,  and  without 
which  the  whole  proceedings  is  defective. 
May  V.  Harper  &  Atherton,  (Pa.)  4  JV.  B. 
B.  156. 


DEPOSIT. 

1.  In  bank,  can  be  applied  to 
bankrupt's  indebtedness.  Where  a 
bank  holds  a  protested  acceptance  of  one 
of  its  regular  depositors,  and  he  has  a  bal- 
ance to  his  credit  in  the  bank  which  the 
bank  applies  as  a  credit  on  the  protested  ac- 
ceptance, and  the  depositor  within  a  month 
afterwards  is  adjudged  a  bankrupt.  Held, 
that  the  bank  has  a  right  to  set  off  the 
amount  of  the  draft  against  the  deposit, 
thereby  reducing  the  amount  of  the  draft; 
and  that  the  bank  should  not  pay  over  to 
the  assignee  the  amount  of  such  deposit. 
In  re  Petrie  et  al.  (S.  D.  N.  T.)  5  N.  B.  B. 

2.  For  register.  And  be  it  further 
enacted,  That  in  each  case  there  shall  be  al- 
lowed and  paid,  in  addition  to  the  fees  of 
the  clerk  of  the  court  as  now  established  by 
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law,  or  as  may  be  established  by  general 
order,  under  the  provisions  of  this  act, 
for  fees  in  bankruptcy,  the  following 
fees,  which  shall  be  applied  to  the 
payment  for  the  services  of  the  re- 
gisters :  for  issuing  every  warrant,  two 
dollars ;  for  each  day  in  which  a  meeting  is 
held,  three  dollars;  for  each  order  for  a 
dividend,  three  dollars;  for  every  order 
substituting  an  arrangement  by  trust  deed 
for  bankruptcy,  two  dollars ;  for  every 
bond  with  sureties,  two  dollars ;  for  every 
application  for  any  meeting  m  any  matter 
under  this  act,  one  dollar ;  for  every  day's 
service  while  actually  employed  under  a 
special  order  of  the  court,  a  sum  not  exceed- 
ing five  dollars,  to  be  allowed  by  the  court ; 
for  taking  depositions,  the  fees  now  allowed 
by  law ;  for  every  discharge  when  there  is 
no  opposition,  two  dollars.  Such  fees  shall 
have  priority  of  payment  over  all  other 
claims  out  of  the  estate ;  and  before  a  war- 
rant issues,  the  petitioner  shall  deposit  with 
the  clerk  of  the  court  fifty  dollars  as  securi- 
ty for  the  payment  thereof;  and  if  there 
are  not  sufficient  assets  for  the  payment  of 
the  fees,  the  person  upon  whose  petition  the 
warrant  is  issued  shall  pay  the  same,  and 
the  court  may  issue  an  execution  against 
him  to  compel  payment  to  the  register.  Be- 
fore any  dividend  is  ordered,  the  assignee 
shall  pay  out  of  the  estate  to  the  messenger 
the  following  fees,  and  no  more :  first,  for 
service  of  warrant,  two  dollars  ;  second,  for 
all  necessary  travel,  at  the  rate  of  five  cents 
a  mile,  each  way ;  third,  for  each  written 
note  to  creditor  named  in  the  schedule,  ten 
cents  ;  fourth,  for  custody  of  property,  pub- 
lication of  notices,  and  other  services,  his 
actual  and  necessary  expenses  upon  return- 
ing the  same  in  specific  items,  and  making 
oath  that  they  have  been  actually  incurred 
and  paid  by  him,  and  are  just  and  reasona- 
ble, the  same  to  be  taxed  or  adjusted  by  the 
court,  and  the  oath  of  the  messenger  shall 
not  be  conclusive  as  to  the  necessity  of  said 
expenses.  For  cause  shown,  and  upon  hear- 
ing thereon,  such  further  allowance  may  be 
made,  as  the  court,  in  its  discretion,  may 
determine.  The  enumeration  of  the  forego- 
ing fees  shall  not  prevent  the  judges,  who 
shall  frame  the  general  rules  and  orders  in 
accordance  with  the  provisions  of  section 
ten,  from  prescribing  a  tariff  of  fees  for  all 
other  services  of  the   ofBcers  of  courts  of 


bankruptcy,  or  from  reducing  the  fees  pre- 
scribed in  this  section  in  classes  of  cases  to 
be  named  in  their  rules  and  orders.  Section 
47  U.  S.  bankrupt  act,  1867. 

3.  Of  money.  The  district  court  in 
each  district  shall  designate  certam  natfbnal 
banks,  if  there  are  any  within  the  judicial 
district,  or  if  there  be  none,  then  some 
other  safe  depository,  in  which  all  moneys 
received  by  assignees,  or  paid  into  court 
in  the  course  of  any  proceedings  in  bank- 
ruptcy shall  be  deposited,  and  every  assignee 
and  the  clerk  of  said  court,  shall  deposit  all 
sums  received  by  them  severally,  on  account 
of  any  bankrupt's  estate  in  one  designated 
depository,  and  every  clerk  and  assignee 
shall  make  a  report  to  the  court  of  the  funds 
received  by  him,  and  of  deposits  made  by 
him  on  the  first  Monday  of  every  month. 
No  moneys  so  deposited  shall  be  drawn 
from  such  depository,  unless  a  check  or 
warrant  signed  by  the  clerk  of  the  court 
or  by  an  assignee,  and  countersigned  by 
the  judge  of  the  court,  or  one  of  the  regis- 
ter's designated  for  that  purpose,  stating 
the  date,  the  sum  and  the  account  for  which 
it  is  drawn ;  and  an  entry  of  the  substance 
of  such  check  or  warrant,  with  the  date 
thereof,  the  sum  drawn  for  and  the  account 
for  which  it  is  drawn,  shall  be  forthwith 
made  in  a  book  kept  for  that  purpose  by  the 
assignee  or  the  clerk;  and  all  checks  and 
drafts  shall  be  entered  in  the  order  of  time 
in  which  they  are  drawn,  and  shall  be  num- 
bered in  the  case  of  each  estate.  A  copy 
of  this  rule  shall  be  furnished  to  the  depos- 
itory so  designated,  and  also  the  name  of 
any  register  authorized  to  countersign  said 
checks.  General  order  No.  28,  Sup.  Gt. 
U.  S. — In  bankruptcy. 


DIFFERENT  DISTRICTS. 

1.  Proceedings  in.  In  case  two  or 
more  petitions  shall  be  filed  against  the  same 
individual  in  different  districts,  the  first 
hearmg  shall  be  had  in  the  district  in  which 
the  debtor  has  his  domicil ;  and  such  peti- 
tion may  be  amended  by  inserting  an  allega- 
tion of  an  act  of  bankruptcy  committed  at  an 
earlier  date  than  that  first  alleged,  if  such 
earlier  act  is  charged  in  either  of  the  other 
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petitions;  and  in  case  of  two  or  more  peti- 
tions against  the  same  Arm  in  difTerent 
courts,  each  having  jurisdiction  over  the 
case,  the  petition  first  filed  shall  be  first 
heard,  and  may  be  amended  by  the  insertion 
of  an  allegation  of  an  earlier  act  of  bank- 
ruptcy than  that  first  alleged,  if  such  earlier 
act  is  charged  in  cither  of  the  other  peti- 
tions; and  in  either  case  the  proceedings 
upon  the  other  petitions  may  be  stayed  until 
an  adjudication  is  made  upon  the  petition 
first  heard ;  and  the  court  which  makes  the 
first  adjudication  of  bankruptcy  shall  retain 
jurisdiction  over  all  proceedings  therein 
until  the  same  shall  be  closed.  In  case  two 
or  more  petitions  for  adjudication  of  bank- 
ruptcy shall  be  filed  in  different  districts  by 
different  members  of  the  sa(ue  copartnership 
for  an  adjudication  of  the  bankruptcy  of  said 
copartnership,  the  court  in  which  the  peti- 
tion is  first  filed  having  jurisdiction,  shall 
take  and  retain  jurisdiction  over  all  proceed- 
ings in  such  bankruptcy  until  the  same  shall 
be  closed ;  and  if  such  petitions  shall  be 
filed  in  the  same  district,  action  shall  be 
first  had  upon  the  one  first  filed.  General 
order  No.  16,  Sup.  Court  U.  S. — In  bank- 
ruptcy. 

2.  As  residence.  If  copartners  reside 
in  different  districts,  that  court  in  which  the 
petition  is  first  filed  shall  retain  exclusive 
jurisdiction  over  the  case.  Section  36  U. 
S.  bankrupt  act,  1867.  In  re  Leland  Bros., 
5  N.  B.  B.  222.     

DISALLOWANCE    OF    CLAIM. 

1.  Application  may  be  renewed. 
A  petitioning  creditor  will  be  allowed  to 
renew  the  application  to  contest  the  claim 
of  a  creditor  who  has  received  a  preference, 
although  the  preference  has  been  surren- 
dered by  proof,  and  will  be  permitted  to  file 
petition  and  papers  stating,  in  detail,  the 
grounds  upon  which  the  application  is  based. 
In  re  Overton,  (JN.  D.  N.  T.)  5  N.  B.  B. 
366  

DISBURSEMENTS. 
1.  A  creditor  in  bankruptcy  employing 
counsel,  making  disbursement  by  which  all 
the  creditors  are  benefited,  may  be  allowed 
reasonable  expenses  out  of  the  funds  in  the 
hands  of  the  assignee.  In  re  New  York 
Mail  Steamship  Company,  (,S.  D.  N.  JT.)  3 
N.  B.  B.  155. 


DISCHABO-ES. 
1 .  When  the  assets  of  a  bankrupt,  after 
the  payment  of  valid  liens,  do  not  equal  fifty 
per  cent,  of  the  claims  proved  against  him, 
contracted  subsequently  to  January  1, 1869, 
on  which  he  was  liable  as  principal  debtor, 
and  he  fails  or  neglects  to  tile  the  consent  of 
those  creditors,  he  can  only  be  discharged 
from  debts  contracted  prior  to  January  1, 
1869.  In  re  Graham,  5  N.  B.  B.  155;  see  in 
re  Rockwell  et  al.  4N  B.  B.  74. 

2.  Action  after.  Where  one  citizen 
of  this  state  sells  goods  here  to  another,  but 
at  the  same  time  discloses  to  the  purchaser 
the  fact  that  the  goods  belong  to  a  citizen  of 
another  state,  without  however  disclosing 
the  name  of  the  owner,  a  subsequent  dis- 
charge of  the  purchaser  under  the  insolvent 
laws  of  this  state  is  no  bar  to  an  action  by 
the  owner  for  the  price  of  the  goods.  Use- 
ley  V.  Merriam,  7  Cush.  (ilfass.)  242. 

3.  Adjournment  of  order  to  show 

cause.  The  pendency  of  the  examination 
of  the  bankrupt  constitutes  good  grounds 
under  the  sixth  rule  for  adjourning  the  hear- 
ing of  an  order  to  show  cause  why  such  a 
discharge  should  not  be  granted,  and  such 
adjournment  can  properly  be  made  without- 
requiring  the  creditors  to  file  an  appearance 
under  rule  24,  objecting  to  a  discharge.  In 
re  Thompson,  (S.  D.  N.  T.)  1 JV.  B.  B.  65. 

4.  Affects  only  certain  debts.  A 
bankrupt's  discharge  extends  only  to  such 
debts  as  the  bankrupt  owed  at  the  time  of 
presenting  his  petition.  Thompson  v.  Hew- 
itt, 6  Hill,  254. 

5.  After  one  year.  A  discharge  after 
the  expiration  of  one  year  from  the  adjudi- 
cation will  be  granted  if  the  bankrupt  can 
show  to  the  court  by  affidavit,  petition  or 
otherwise,  good  cause  for  his  delay.  In  re 
Canaday,  (^III.)  3  N.  B.  B.  3. 

6.  Amendment  of  bankrupt  law. 
The  act  of  July  27th,  1868,  amendatory  of 
the  33d  section  of  the  V.  S.  bankrupt  act  of 
1867,  applies  retroactively  to  such  cases  as 
were  filed  after  June  1st,  1868,  and  prior  to 
July  27th,  1868.  In  re  Billing,  (S.  B.  N 
r.)  2  N.  B.  B.  161. 

7.  Amendment,  when  allowed. 
A  bankrupt  may  amend  his  schedules  by  or. 
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der  of  court,  even  after  a  hearing  of  the 
Bpeciflcations  in  opposition  to  his  discharge. 
In  re  Preston,  (S.  D.  N.  T.)  3  iV.  B.  B. 

27. 

8.  Amount  of  assets  necessary. 
The  court  granted  a  discharge  to  a  bankrupt 
where  the  register  reported  that  he  had  ex- 
amined the  several  papers  before  him  (inclu- 
ding a  consent  to  the  bankrupt's  discharge), 
and  there  being  no  opposing  interest,  that 
assets  of  the  bankrupt  were  equal  to  fifty 
per  cent,  of  claims  proved  on  account  of 
debts  and  liabilities  contracted  subsequent  to 
January  1st,  1869,  upon  which  he  was  liable 
as  principal  debtor,  that  the  assent  in  writ- 
ing of  the  majority  in  number  and  value  of 
the  creditors  who  had  proved  their  claims  on 
debts  contracted  subsequent  to  January  1, 
1869,  had  not  been  filed,  and  that  under  the 
amendments  to  the  bankrupt  law  approved 
July  27th,  1868,  and  July  14th,  1870,  the 
bankrupt  was  entitled  to  his  discharge.  In 
re  Rockwell  &  Woodruff,  (iV.  D.  N.  YJ)  4 
N.  B.  B.  74. 

9.  To  entitle  a  bankrupt  to  a  discharge 
the  proceeds  of  the  bankrupt's  estate  in  the 
hands  of  the  assignees,  which  was  subject  to 
a  dividend  amongst  the  creditors,  must  have 
reached  fifty  per  cent,  of  the  amount  of  the 
claims  proved  against  the  estate  at  the  time 
of  the  hearing  of  the  application  for  the  dis- 
charge, unless  the  assent  of  the  creditors  is 
obtained.  In  re  Webb  &  Taylor,  (S.  B.  JV. 
r.)  3  J\r.  B.  B.  177. 

[This  decision  was  made  pi-ior  to  the  amend- 
ment to  the  bankrupt  aut,  approved  July  14, 
1870.J 

10.  Annulling  of.  The  provision  in 
the  34th  section  of  the  U.  S.  bankrupt  act 
of  1867,  for  a  certificate  of  discharge  to  the 
bankrupt,  and  limiting  an  application  to  an- 
nul it  to  two  years  from  the  granting  there- 
of, does  not  intend  to  preclude  a  creditor 
from  setting  up  a  fraudulent  concealment 
made  by  the  bankrupt  of  his  property, 
against  the  certificate,  in  whatever  court  it 
may  be  pleaded.  Perkins  v.  Gay,  (Ohio,')  3 
N.  B.  B.  189. 

11 .  A  mere  suspicion  of  fraud  is  insuffi- 
cient to  ground  an  application  to  rescind  an 
order  of  discharge,  but  on  the  application  of 


the  assignee  a  petition  of  appeal  was  allowed 
to  stand  over  for  six  weeks  to  afford  time 
for  further  investigation.  In  re  Augerstein, 
9  Jur.,  N.  S.  763  ;  8  L.  T.,  N.  8.  223. 
(Bng.) 

12.  Annulling  of  by  state  court. 
The  authority  to  set  aside  and  annul  a  dis- 
charge in  bankruptcy,  conferred  upon  the 
federal  court  by  sec.  34,  is  incompatible 
with  the  exercise  of  the  same  power  by  a 
state  court ;  and  the  former  is  paramount. 
Corey  et  al.  v.  Repley,  4  N.  B.  B.  163. 

13.  A  personal  privilege.  It  seems 
that  a  discharge  in  insolvency  is  a  personal 
privilege  of  which  only  the  debtor  or  his 
personal  representative  can  avail  himself. 
Bennett  v.  Caswell,  7  Gray's  (Mass.')  153. 

14.  Appeal  from  order  granting 
or  refusing.  The  pendency  of  an  appeal 
of  two  partners  from  a  joint  adjudication  of 
bankruptcy  against  four,  was  not  a  sufficient 
ground  for  adjourning  the  allowance  of  the 
certificates  of  the  other  two.  Ex  parte 
Braggiotti,  2  De  (?.,  Mac.  S  G.  964 ;  22 
L.  J.,  Bank.  76,  77.     (Eng.) 

1 5.  A  creditor,  who  has  failed  to  prove 
his  debt  prior  to  the  granting  of  an  order  of 
discharge,  cannot  qualify  himself  to  appeal 
against  such  order,  by  proving  his  debt  pend- 
ing the  thirty  days  allowed  for  appealing, 
but  it  is  not  necessary,  however,  that  he 
should  have  attended  before  the  commission- 
er to  oppose.  Ex  parte  Greenwood  and  ex 
parte  Burgess,  10  Jur.,  N.  S.  981 ;  33  L. 
J.,  Bank.  51 ;  12  IT.  iJ.  924 ;  10  L.  T.,  N. 
iS.  634.     (Eng.) 

1 6.  Where  a  creditor,  who  had  intended  to 
oppose  the  discharge  of  a  bankrupt  was  mis- 
informed as  to  the  particular  commissioner 
before  whom  the  case  was  to  come,  and  did 
not  therefore  attend.  The  bankrupt  was 
discharged  by  another  commissioner,  and, 
on  appeal,  the  case  was  sent  back  as  being  a 
surprise  on  the  creditors,  and  a  proper  sub- 
ject for  appeal.  Ex  parte  Johnstone,  31 
L.  J.,  Bank.  66 ;  6  i.  T.,  N.  S.  234.  (Eng.) 

17.  Application  for.  Where  the  as- 
signee has  neither  received  nor  paid  any  mon- 
eys on  account  of  the  bankrupt's  estate  at  the 
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time  of  the  application  for  a  discharge,  the 
case  is  to  be  regarded  as  one  in  which  no  as- 
sets have  come  into  his  hands,  although  there 
may  be  debts  due  the  bankrupt  upon  which 
nothing  has  been  realised  and  the  adjudica- 
tion of  the  bankruptcy  was  made  more  than 
sixty  days  previously.  Inre  Dodge,  (iS.  D. 
N.  r.)  1  N-  B.  B.  115. 

18.  The  29th  Section  of  the  U.  S.  bank- 
rupt act  of  1867,  allows  the  bankrupt  to  ap- 
ply for  his  discharge  after  the  expiration  of 
sixty  daj's  from  the  adjudication  and  within 
six  months,  either  when  no  debts  have  been 
proved  or  when  no  assets  have  come  to  the 
hands  of  the  assignee.  It  is  only  when  both 
debts  have  been  proved  and  assets  have  come 
to  the  hands  of  the  assignee,  that  the  dis- 
charge cannot  be  applied  for  until  after  the 
expiration  of  six  months.  In  re  Wbolums, 
et  al-QHy.)!  N.  B.  B.m. 

1 9.  An  application  for  a  discharge  cannot 
be  filed  before  the  expiration  of  six  months 
from  the  issue  of  the  warrant  of  adjudica- 
tion where  there  are  debts  proved  and  as- 
sets. In  re  Bodenheim,  et  al.  2  N.  B.  B. 
133. 

20.  Section  29  allows  the  bankrupt  to 
apply  for  his  discharge  after  the -expiration 
of  sixty  days  from  the  adjudication,  and 
within  six  months,  either  when  no  debts 
have  been  proved,  or  when  no  assets  have 
come  to  the  hands  of  the  assignee.  In  re 
Woolums,  1  N.  B.  B.  131. 

2 1 .  A  bankrupt  may  apply  for  his  dis- 
charge at  the  expiration  of  sixty  days  from 
the  adjudication  of  bankruptcy,  if  there  are 
no  assets.  Where  the  assignee  has  neither 
received  nor  paid  out  any  money,  the  case  is 
to  be  regarded  as  one  in  which  there  are  no 
assets.  Accounts,  claims  and  demands  from 
which  nothing  may  be  collected  or  realised, 
are  not  assets  within  the  meaning  of  the  act. 
In  re  Dodge,  1  N.  B.  B.  115. 

22.  It  is  only  where  the  bankrupt  can 
apply  for  his  discharge  within  six  months 
from  his  adjudication  that  he  must  apply 
for  it  within  a  year.  In  re  Greenfield,  2 
N.  B.  B.  100. 

23.  Where  a  debtor  was  adjudged  a  bank- 

Gaz.  43 


rupt  November  26,  1867,  an  application 
made  November  27,  1868,  was  held  to  be 
within  the  equity  and  fair  construction  of 
the  statute.  In  re  Lang,  (ilfoss.)  2  N.  B. 
U.151. 

24.  A  bankrupt,  the  proceedings  in  whose 
case  have  been  suspended  by  resolution, 
is  entitled  to  apply  for  an  order  of  discharge 
but  the  bankrupt  is  not  exempt  from  such 
reasonable  examination  as  to  conduct  as 
maybe  had  in  other  cases.  In  re  Petrie, 
37  L.  J.,  Bank.  20 ;  3  i.  B.,  Oh.  610 ;  16  W. 
JS.  817.    (Eng.) 

25.  An  insolvent  debtor  must  petition  the 
court  before  the  adjournment  or  he  will  not 
be  entitled  to  his  discharge  at  that  term. 
Mifflin  V.  Gasqui,  1  Dallas'  Pa.  B.  142 ; 
Henderson  v.  Allen,  id.  149. 

26.  A  bankrupt  must  make  his  appli- 
cation for  a  discharge  within  one  year 
from  the  date  of  the  adjudication  in  bank- 
ruptcy. In  re  Willmot,  (_N.  D.  N.  T.)  2 
N.  B.  B.  76.  In  re  Greenfield,  (^S".  D.  N. 
Y.)  2  N.  B.  B.  98. 

27.  Where  debts  are  proved  and  there  are 
assets,  application  for  a  discharge  cannot  be 
filed  before  the  expiration  of  six  months 
from  the  issuing  of  the  warrant  of  adjudica- 
tion. In  re  Bodenheim  &  Adler,  (Miss.)  2 
N.  B.  B.  133. 

28.  Where  the  application  of  a  discharge 
is  made  after  sixty  days  and  within  six 
months  after  an  adjudication,  it  is  sufficient 
for  the  bankrupt  to  state  in  form  51  that  no 
debts  have  been  proved  or  that  no  assets 
have  come  to  the  assignee,  to  obtain  an  or- 
der to  show  cause  why  the  discharge  should 
not  be  granted.  Upon  the  return  of  such 
order  the  court  will  grant  a  discharge  only 
on  satisfactory  evidence  of  "  no  debts 
proved,"  and  no  assets  came  to  the  assignee 
which  evidence  will  be  his  return.  In  re 
Bellamy,  (S.  D.  N.  Y.)  N.  B.  B.  Sup. 
xiv;  id.  N.  B.  B.  Sup.  xxi,  xxv. 

29.  A  bankrupt  is  entitled  to  make  his 
application  for  a  discharge  at  the  expiration 
of  sixty  days  from  his  adjudication  of  bank- 
ruptcy although  they  may  be  worthless  as- 
sets. In  re  Solis,  (S.  D.  N.  r.)  3  JV.  B. 
B.  186. 
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30.  Attachment  for  costs  after. 
A  decree  having  been  made  in  a  suit  of  disso- 
lution of  marriage,  whereby  the  co-respond- 
ent Tas  condemned  in  damages  and  costs, 
and  an  order  issued  that  the  damages  should 
be  paid  into  the  registry  within  three 
months  from  the  time  such  order  was  served 
upon  him,  and  before  the  expiration  of  that 
period,  and  before  the  costs  had  been  taxed, 
the  co-respondent,  on  his  own  petition  was 
adjudicated  a  bankrupt,  and  subsequently 
he  obtained  an  order  of  discharge.  Seld, 
that  as  both  the  damages  and  costs  were 
debts  which  might  have  been  proved  under 
the  bankruptcy,  and  were  covered  by  the  or- 
der of  discharge,  the  court  would  not  allow 
an  attachment  to  issue  against  the  co-re- 
spondent for  their  non-payment.  Wood  v. 
"Wood  and  Stanger,  37  L.  J.,  Mat.  &  Cas. 
25;3i.  iJ.,  13.467.     (Eng.) 

31.  Attachment,  how  effected.  A 

discharge  in  bankruptcy  under  the  act  of 
congress  of  August  19th,  1841,  may  it  seems, 
be  pleaded  by  the  bankrupt  in  bar  to  any 
suit  upon  a,  debt  or  claim  provable  against 
him  under  said  act.  When  thus  pleaded,  in 
a  suit  commenced  prior  to  the  proceedings 
in  bankruptcy,  it  operates  to  dissolve  any  at- 
tachment that  may  have  been  made  in  the 
suit.  In  such  case,  the  defendant  must  be 
regarded  as  the  prevailing  party,  and  he  is 
entitled  to  his  costs  from  the  time  he  plead- 
ed and  produced  in  court  his  certificate  of 
discharge  in  bankruptcy.  Bowley  v.  Bow- 
ley,  41  M.  B.  542. 

32.  Attacking  a  discharge.  A 
mere  omission  of  the  name  of  a  creditor 
from  the  schedule  of  a  bankrupt  is  not  a 
substantial  ground  for  preventing  or  avoiding 
the  discharge  of  the  bankrupt  as  to  such 
creditor,  unless  the  omission  was  wilful  or 
fraudulent.  The  discharge  of  a  bankrupt 
from  personal  liability  does  not  prevent  cred- 
itors from  enforcing  their  liens  upon  prop- 
erty fraudulently  conveyed  by  the  bank- 
rupt and  another,  who  was  liable  for  the 
same  debts.  Payne  &  Bro.  v.  Able  et  al., 
{Ky.^  4  N.  B.  B.  67. 

33.  Attendance  of  wife.  Whether 
the  bankrupt  will  be  entitled  to  his  discharge 
notwithstanding  his  wiTe's  disobedience  of 
the  order  to  be  examined,  is  a  question  that 


can  only  arise  on  the  return  of  the  order  to 
show  cause  why  the  bankrupt  should  not  be 
discharged  from  his  debts.  In  re  Van  Tuyl, 
(&  D.  N.  r.)  2  N.  B.  M.  25. 

34.  A  bankrupt  is  not  entitled  to  a  dis- 
charge unless  he  proves  satisfactorily  to  the 
court  that  he  could  not  obtain  his  wife's  at- 
tendance before  the  register  upon  an  order 
for  her  to  appear  and  be  examined  as  a  wit- 
ness. In  re  Van  Tuyl,  (&  D.  N.  F.)  2  N. 
B.  B.  177. 

35.  Bar  to  suit  on  attachment. 
A  discharge  in  bankruptcy  is  a  bar  to  the 
further  prosecution  of  a  suit  against  the 
bankrupt,  commenced  by  attachment  more 
than  four  months  before  the  commencement 
of  the  bankruptcy  proceedings,  if  the  at- 
tachment was  dissolved  by  giving  bond  un- 
der the  Gen.  Sts.  c.  123,  s.  104,  notwithstandr 
ing  the  provisions  in  the  United  States  bank- 
rupt act,  U.  S.  St.  of  1867,  c.  176,  ss.  14,  33 
preserving  the  lien  of  an  attachment  made 
four  months  or  more  before  the  commence- 
ment of  bankruptcy  proceedings,  and  con- 
tinuing the  liability  of  sureties  after  the  dis- 
charge in  bankruptcy  of  their  principal. 
Carpenter  v.  Turrell,  100  Mass.  B.  450. 

36.  Bar  to  creditors  with  notice. 
A  certificate  of  discharge  in  insolvency  is  a 
bar  to  an  action  on  a  debt  due  to  one  who 
had  notice  of  the  proceedings,  although  he 
did  not  prove  his  debt  against  the  estate, 
and  although  the  certificate  was  granted  by 
consent  of  a  majority  of  the  creditors  who 
had  proved  their  debts  two  days  before  the 
expiration  of  six  months  from  the  date  of 
the  assignment.  Wetherbee  v.  Martin,  16 
Gray's  (ilfoss.)  518. 

37.  By  certificate.  An  attorney  in 
custody  when  a  commission  issues  against 
him,  upon  an  attachment  for  non-payment 
of  money,  is  discharged  by  his  certificate. 
Rex.  V.  Edwards,  9  JB.  <£■  C.  652.    (Eng.) 

38.  A  certificate  discharges  a  debt  aris- 
ing from  the  receipt  of  money  by  the  bank- 
rupt, in  his  character  of  attorney.  Ex  parte 
CuUiford,  8  B.  (&  C.  220.     (Eng.) 

39.  Certificate  of.  Nothing  arising 
under  a  commission  of  bankruptcy  can  pro- 
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tect  the  bankrupt  but  the  certificate  of  his 
discharge,  Whitney  v.  Crafts,  10  Mass.  B. 
23. 

40.  Certificate  of  discharge  granted  under 
insolvent  laws  passed  by  a  state  cannot  be 
pleaded  in  bar  of  an  action  brought  by  a  citi- 
zen of  another  state  in  the  courts  of  the 
United  States,  or  of  any  other  state  than 
that  where  the  discharge  was  obtained,  un- 
less it  appears  that  the  plaintiff  proved  his 
debt  against  the  defendant's  estate  in  insol- 
vency, or  in  some  manner  became  a  party  to 
the  proceedings.  Gilman«.  Lockwood,  (Z7. 
S.  S.  C.)  4  Wallace,  234 ;  Baldwin  v.  Hale, 
1  Wallace,  223  ;  Baldwin  ».  Bank  of  New- 
burg,  id.  234.    A£Brmed. 

41.  Though  the  bond  of  the  petitioning 
creditor  is  given  for  a  debt  contracted  prior 
to  the  act  of  assembly,  and  with  a  view 
to  take  out  a  commission,  the  court  would 
be  unwilling  on  that  account  alone  to  in- 
validate the  certificate  of  conformity  (dis- 
charge). Pleasants  v.  Meeny  &  Co.  (1788) 
1  Dallas'  Pa.  Bep.  388. 

42.  The  St.  of  1841,  c.  124,  s.  3,  which 
extended  the  provisions  of  St.  1838,  c.  163, 
so  that  no  certificate  of  discharge  should  be 
granted  to  a  debtor  who,  within  six  months 
before  the  filing  of  the  petition  by  or 
against  him,  had  given  a  preference  to  a  pre- 
existing creditor,  applies  to  a  debtor  who 
had  filed  his  petition  for  the  benefit  of  the 
latter  statute  before  the  former  was  en- 
acted, and  does  not  deprive  such  debtor  of 
any  vested  right.  Ex  parte  Lane,  3  Mete. 
(Jfas«.)  213. 

43.  On  production  of  a  certificate  under 
the  bankrupt  law  of  the  United  States, 
granted  in  a  sister  state,  the  court  will  dis- 
charge from  custody  on  motion.  Jones  v. 
Emerson,  1  Caines'  Cases,  487. 

44.  Concealment.  Where  property  is 
in  fact  conceailBd,  (in  specie)  or  where  the 
title  is  concealed  by  a  colorable  conveyance, 
a  discharge  cannot  be  granted.  In  re  Mur- 
dock,  {Mass.')  3  N.  B.  B.  36. 

45.  Conclusive  unless  impeached. 
The  certificate  of  discharge  granted  to  a 
bankrupt  by  a  federal  court  under  the  act 


of  congress  of  19th  August,  1841,  is  a  corar 
plete  conclusive  discharge  from  all  debts 
existing  prior  to  the  appUcation  unless  the 
same  shall  be  impeached  for  some  fraud  or 
concealment  of  his  property  by  the  bank- 
rupt, contrary  to  the  provisions  of  the  act. 
Peterson  ».  Spear,  29  Penn.  Beports,  478. 

46.  Conditional  order  of.  A  country 
banker  accepted  to  a  large  amount  bills 
drawn  upon  him  by  a  person  who  failed  to 
remit  other  good  bills,  according  to  his 
agreement,  without  any  security  whatever. 
He  afterwards  became  bankrupt.  Held, 
that  his  insolvency  was  attributable  to  rash 
and  hazardous  speculation,  and  that  his  or- 
der of  discharge  was  properly  made  condi- 
tional on  the  setting  aside  part  of  his  subse- 
quent earnings  for  the  benefit  of  his  credit- 
ors. Ex  parte  Bragington,  14  W.  B.  593; 
14  L.  T.,  N.  S.  276.     (Eng.) 

47.  Consent  to.  A  bankrupt  having 
assets  amounting  to  less  than  50-100  of  his 
debts  obtaining  his  discharge  upon  filing  the 
written  consent  of  the  only  creditor  who 
had  a  provable  debt,  the  court  deciding  that 
a  judgment  had  not  been  obtained  against 
him  upon  notes  indorsed  by  a  firm  of  which 
he  had  been  a  member,  there  was  no  liability 
as  principal  debtor,  and  therefore  the  con- 
sent of  the  creditors  holding  those  notes 
was  not  necessary  to  obtain  a  discharge.  In 
re  Loder,  (_S.  D.  N.  Y.)  4  N.  B.  B.  50. 

48.  Consent  to  obtained  by  fraud. 
If  an  assent  to  the  granting  of  a  certificate 
of  discharge  to  an  insolvent  debtor  and  a  re- 
lease of  a  claim  against  him  are  contained 
in  a  single  instrument,  proof  that  the  signa- 
ture to  it  is  an  assent  to  the  granting  of  a 
certificate  of  discharge  was  obtained  by 
fraud  will  void  the  entire  instrument. 
Barnard  v.  Cresby,  6  Allen,  (ilfoss.)  327. 

49.  Construction  of  local  law.  In 
giving  eflect  to  the  local  law  of  another 
state,  by  which  a  contract  there  mac^e  is 
discharged,  the  court  will  also  give  effect  to 
a  rule  of  evidence  accompanying  and  mak- 
ing part  of  the  local  law,  and  providing  for 
the  mode  of  proving  the  discharge.  Thus  ^ 
in  the  case  of  such  insolvent  law,  the  dis- 
charge being,  by  the  law  of  such  other 
state  made  conclusive  evidence  of  the  facts 
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and  proceedings  therein  contained,  in  the 
courts  of  such  state,  it  must  have  the  same 
effect  in  this  state.  Betts  v.  Bagley,  12 
Pick.  {Mass.')  572. 

50.  Contesting  of.  A  secured  credi- 
tor, who  has  not  proved  his  deht  has  not 
such  an  interest  as  will  entitle  him  to  ap- 
pear and  resist  the  debtor's  discharge.  In  re 
Boutelle,  (J\r.  J?.)  2  N.  B.  B.  51. 

51.  If  charges  are  not  sustained  and  the 
bankrupts  have  acted  in  good  faith  although 
apparently  guilty  of  fraud  the  discharge 
■will  be  granted.  In  re  Beatty  et  at,  {S.  D. 
N.  r.)  5  N.  B.  B.  177. 

52.  Where  the  granting  of  a  discharge 
to  a  bankrupt  is  deemed  prejudicial  to  the 
rights  of  a  creditor  he  may  be  heard  in  rela- 
tion thereto  in  the  circuit  court.  Ruddick 
v.  Billings,  (Io«;a,)  3  N.  B.  B.  14. 

53.  The  omission  of  a  debtor  to  file  a 
voluntary  petition  cannot  be  taken  advan- 
tage of  by  the  creditors  to  prevent  his  dis- 
charge, as  such  omission  could  not  be  con- 
strued as  an  intent  to  give  a  preference  to 
any  creditor.  In  re  B.  Belden,(Z)igi.  of 
Cal.')    2  N.  B.  B.  14. 

54.  The  creditor  must  show  that  the 
bankrupt  has  forfeited  his  title  to  a  discharge 
by  having  done  some  of  the  things  specified 
in  section  29,  as  grounds  for  withholding  the 
same.  In  re  Hill,  (S.  D.  N.  T.)  1 N.  B.  B. 
42. 

55.  A  certificate  of  discharge  does  not 
preclude  the  creditor  from  setting  up  a 
fraudulent  concealment  by  the  bankrupt  of 
his  property  against  his  certificate  of  dis- 
charge in  whatever  court  he  may  plead  it. 
Perkins  v-  Gay,  3  N.  B.  B.  189 ;  s.  c.  2 
C.L.N.  279. 

56.  Creditors  of  a  certificated  bankrupt 
are  not  precluded  from  maintaining  a  suit 
against  him,  after  a  demand  which  was 
provable  in  bankruptcy,  if  they  succeed  in 
impeaching  the  discharge,  for  some  fraud 
or  wilful  concealment  by  the  bankrupt,  of 
his  property  or  right  of  property.  A  credi- 
tor after  the  granting  of  such  a  discharge  is 
precluded  by  the  bankrupt  law  from  main- 


taining a  suit  against  the  bankrupt,  upon 
any  claim  which  such  creditor  had  proved, 
and  which  had  been  allowed  to  him  in  the 
court  of  bankruptcy.  If  a  creditor,  whose 
claim  was  proved  by  him  and  was  allowed 
in  bankruptcy,  would  avail  himself  of  any 
such  fraud  or  wilful  concealment,  or  of  any 
unlawful  preference  of  creditors  by  the  bank- 
rupt, he  can  do  it  only  by  objecting  in  the 
court  of  bankruptcy,  to  the  gi-anting  of  a 
discharge  to  the  bankrupt.  Humphreys  v. 
Swett,  31  (Jfe.)  192. 

57.  Allegations  in  a  el-editor's  petition 
filed  in  opposition  to  a  bankrupt's  discharge 
being  unsupported  by  sufficient  evidence 
fail,  and  the  petition  should  be  dismissed 
with  costs.  In  re  Stetson,  (S.  D.  N.  T.) 
3  N.  B.  B.  179. 

58.  Creditors  objecting  to  a  bankrupt's 
discharge,  must  prove  their  allegations.  In 
re  Nooman  &  Connolly,  (^Mass.')  2  N.  B.  B. 
63. 

59.  The  omission  of  the  names  of  credi- 
tors on  the  schedule,  with  their  consent, 
cannot  be  made  the  grounds  of  opposition  to 
a  bankrupt's  discharge  by  the  other  credi- 
tors. In  re  Needham,  (Mass.")  2  N.  B.  B. 
124. 

60.  Creditors  are  not  entitled  to  appear 
and  file  their  objections  to  the  bankrupt's 
discharge,  until  they  have  first  duly  proved 
their  claims.  In  re  Levy,  (S.  Z>.  N.  T.')  1 
N.  B.  B.  66. 

6 1 .  Specifications  in  opposition  to  a  bank- 
rupt's discharge,  may,  in  cases  of  alleged 
fraud,  be  sustained  by  the  testimony  of  the 
bankrupt  and  his  brother.  In  re  Goodridge, 
iS.  D.  N.  r.)  2  N.  B.  B.  105. 

62.  There  is  no  sufficient  reason  under 
the  31st  section  of  the  U.  S.  bankrupt  act  of 
1867,  for  denying  to  the  creditors  who  have 
not  proved  their  debts,  the  right  to  contest 
the  discharge  of  the  bankrupt.  In  re  Shep- 
pard,  (^N.  D.  N.  T.)  1  N.  B.  B.  115. 

63.  Contesting  of,  under  state 
la"WS.  A  creditor  who  proves  his  claim 
against  his  debtor  under  proceedings  in  in- 
solvency, and  also  the  costs  which  bad  ac- 


DISCHARGES. 


341 


crued  in  a  suit  commenced  on  the  claim  be- 
fore proceedings  in  insolvency  were  institu- 
ted, and  receives  a  dividend  on  the  claim, 
and  also  such  costs  in  full,  is  not  thereby  es- 
topped to  contest  his  debtor's  discharge  un- 
der the  insolvent  laws,  by  showing  that  it  is 
void  on  any  of  the  grounds  upon  which  those 
laws  provide  that  it  shall  be  of  no  effect. 
Morse  et  al.  v.  Reed,  13  Met.  {Mass.)  62. 

64.  Contesting  validity  of.  In  case 
the  validity  of  the  discharge  is  disputed,  the 
relief  granted  is  to  put  the  parties  in  the  way 
of  trying  the  validity  of  the  discharge,  but 
without  interfering,  in  the  meantime,  with 
the  rights  which  the  creditor  has  acquired 
by  his  judgment  or  decree.  AUcott  «.  Avery, 
1  Barh.  G.  B.  347. 

65.  Contracts  and  securities,  how 
affected  by.  A  guarantee  for  the  pay- 
ment of  goods  to  be  supplied  to  a  bank- 
rupt by  a  creditor,  given  with  intent  to  per- 
suade the  creditor  to  sign  the  certificate,  was 
void  by  6  Geo.  4,  c.  16,  s.  125.  Hankey  v. 
Cobb,  1  G.  d:  D.  4:7 ;  I  Q.  B.  490 ;  5  Jur. 
891.     (Eng.) 

66.  A  security  given  by  a  bankrupt  to  a 
creditor,  with  intent  to  persuade  such  credi- 
tor to  forbear  opposing  the  granting  of  the 
bankrupt's  certificate,  was  only  void  as  be- 
tween the  immediate  parties  to  it,  under  12 
&  13  Vict.  c.  106,  s.  202 ;  in  the  hands  of  a 
hona  fide  indorsee  for  value,  it  was  an  avail- 
able instrument.  Goldsmid  v.  Hampton,  57 
C.  B.,  N.  S.  94 ;  4  Jur.,  N.  S.  1108  ;  27  L. 
J.,  0.  P.  286.    (Eng.) 

67.  Where  one  creditor  signs  a  petition 
for  annulling  the  discharge  of  the  bankrupt, 
only  on  the  guarantee  of  the  defendant,  it 
was  held  in  an  action  on  the  guarantee,  that 
the  same  was  not  in  contravention  of  12  & 
13  Vict.  c.  106,  s.  268,  and  was  not  fraudu- 
lent. Smith  V.  Saltzinann,  9  Exch.  535 ;  23 
L.  J.,  Exch.  177.     (Eng.) 

68.  The  repeal  of  sect.  202  of  12  &  13 
Vict.  c.  186,  by  24  &  25  Vict.  c.  134,  does 
not  make  available,  even  in  the  hands  of  a 
hona  fide  holder  for  value  without  notice,  a 
negotiable  instrument  declared  void  by  the 
repealed  section,  where  the  indorsement  was 
made  and  the  instrument  became  due  after 


the  latter  act  went  into  effect.  Reeves  v 
Hawkes,  6  L.  T.,  N.  S.  53.    (Eng.) 

69.  A  contract  or  security  made  or  given 
in  trust  for  a  creditor,  for  securing  the  pay- 
ment of  money  due  by  a  bankrupt,  as  a  con- 
sideration or  with  intent  to  persuade  him  to 
forbear  opposing  the  final  examination  of  the 
bankrupt,  was  not  rendered  void  by  12  &  13 
Vict.  c.  106,  s.  202.  Taylor  v.  Wilson,  5 
Exch.  251 ;  14  Jur.  366 ;  19  L.  J.,  Exch. 
241.     (Eng.) 

70.  Conveying  property  to  wife. 
A  bankrupt  who  conveys  his  property  to  his 
wife  after  his  insolvency  becomes  known  to 
him,  commits  such  a  fraud  upon  the  U.  S. 
bankrupt  act  of  1867  as  will  preclude  his 
discharge.  In  re  Adams,  (Mass.")  3  N.  B. 
2?.  139. 

71.  Death  of  bankrupt.  A  discharge 
cannot  be  granted  Where  the  bankrupt  died 
without  complying  with  the  requirements 
of  section  29  of  the  U.  S.  bankrupt  act  of 
1867.  In  re  O'FarreU,  QS.  D.  N.  T.)  2  N. 
B.  B.  154. 

72.  Debts  created  by  fraud.    And 

be  it  further  enacted,  That  no  debt  created 
by  the  fraud  or  embezzlement  of  the  bank- 
rupt, or  by  his  defalcation  as  a  public  oflS- 
cer,  or  while  acting  in  any  fiduciary  charac- 
ter, shall  be  discharged  under  this  act ;  but 
the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of 
said  debt.  Section  33  U.  S.  bankrupt  act, 
1867. 

73.  Debts  released  by.  The  defend- 
ant occupied  as  tenant  to  P.  a  warehouse  at 
a  yearly  rent,  and  the  plaintiff  became  his 
sub-tenant  of  one  of  the  rooms.  The  de- 
fendant's rent  being  in  arrear,  P.  lawfully 
distrained  the  goods  in  the  warehouse,  in- 
cluding goods  of  the  plaintiff.  To  obtain  a 
release  of  his  goods  the  plaintiff  paid  P. 
151.  After  this  the  defendant  was  adjudged 
a  bankrupt  on  his  own  petition,  and  ob- 
tained his  order  of  discharge.  The  plaintiff 
then  sued  the  defendant  for  the  damage 
which  he  had  sustained.  Held,  that  he  was 
not  "liable  by  reason  of  any  contract  or 
promise,  to  a  demand  in  the  nature  of  dam- 
ages "  at  the  suit  of  the  plamtiff  within  24 
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&  25  Vict.  c.  134,  s.  153,  that  tlie  plaintiff's 
claim  was  therefore  not  provable  under  the 
bankruptcy  and  not  barred  by  the  order  of 
discharge.  Johnson  v.  Shapte,  4  L.  M.,  Q. 
B.  700;  38  L.  J.,  Q.  £.318;  17  W.  B. 
1098 ;  20  L.  T.,  N.  S.  909.     (Eng.) 

74.  Where  the  assignee  of  a  bankrupt 
shareholder  does  not  take  or  dispose  of  his 
shares,  and  the  company  is  wound  up  after 
the  discharge  of  the  bankrupt,  the  bankrupt 
is  properly  placed  on  the  list  of  contribu- 
tories.  In  re  General  Estates  Company, 
ex  parte  Hastie,  38  L.  J.,  Chanc.  4Z;  7  L. 
B.,  Eq.  3;  n  W.  B.  152.     (Eng.) 

75.  A  person  who  had  taken  shares  in  a 
company  incorporated  and  registered  under 
the  company's  act,  1862,  25  &  2G  Vict.  c. 
89,  became  bankrupt  under  the  English 
bankruptcy  act  of  1861.  He,  however,  re- 
tained his  shares,  the  assignees  not  having 
taken  them,  and  the  company  was  subse- 
quently wound  up.  Held,  that  he  was  not 
discharged  from  liability  to  calls  made  after 
his  bankruptcy.  Martin's  Patent  Anchor 
Company  v.  Morton,  9  B.  d;  8.  183  ;  3  L. 
B.,  Q.  B.  306 ;  37  L.  J.,  Q.  B.  98    (Eng.) 

76.  A .,  being  indebted  to  B.,  transferred 
to  him,  as  security  for  the  debt,  shares  in  a 
mine,  conducted  on  the  cost  book  system, 
and  covenanted  with  B.  to  indemnify  him 
from  all  manner  of  charges,  liabilities  and 
costs,  that  might  accrue  or  attach  to  or  in 
respect  of  the  shares.  A.  became  bankrupt 
in  1855,  and  B.,  having  been  compelled  as  a 
shareholder  to  pay  certain  debts  of  the  com- 
pany, which  had  accrued  before  A.'s  bank- 
ruptcy, sued  A.  on  his  covenant  to  indemni- 
fy. Held,  that  A.  was  not  protected  either 
by  B.  173,  or  by  s.  178  of  12  &  13  Vict.  c. 
106.  Betteley  v.  Stainsby,  2  L.  B.,  C.  P. 
568;  36  L.  J.,  G.  P.  293  ;  16  L.  T.,  N.  S. 
701 ;  15  W.  B.  1047.     (Eng.) 

77.  Default.  If  any  attorney  should 
withdraw  his  appearance  for  the  debtor  in  a 
case  of  involuntary  proceedings,  all  the  alle- 
gations in  creditor's  petition,  will  not  be 
taken  as  true  in  subsequent  proceedings  for 
bankrupt's  discharge  and  thus  prejudice  his 
application  therefor.  In  re  Lathrop,  et  al. 
(&  D.  N.  r.)  3  N.  B.  B.  11. 


78.  District  of  Columbia.  By  the 
insolvent  law  of  Maryland,  of  3d  January, 
1800,  the  Chancellor  of  Maryland  could  not 
discharge  an  insolvent  citizen  of  Maryland, 
named  in  that  law,  and  who  resides  in  the 
District  of  Columbia  at  the  time  of  its  sepa- 
ration from  Maryland,  unless  the  insolvent 
had  complied  with  all  requisites  of  the  insol- 
vent law,  so  as  to  entitle  himself  to  a  dis- 
charge before  the  separation.  A  certificate 
of  discharge  under  the  said  msoJvent  act  of 
Maryland,  relates  back  to  the  date  of  the 
deed  of  trust  and  the  applicant  must  show 
himself  to  be  a  citizen  of  Maryland  on  that 
day.    Reily  v.  Samar,  et  al.  2  Crunch,  344. 

79.  Does  notaffect  stipulated  in- 
debtedness. Where  the  defendant,  dur- 
ing the  pendency  of  a  suit  against  him  on  a 
promissory  note,  presented  a  petition  to  be 
discharged  under  the  bankrupt  law,  and  then 
compromised  the  claim  by  giving  a  cognovit 
for  a  part  of  it,  agreeing  at  the  same  time 
that  any  discharge  he  might  obtain,  should 
not  affect  the  rights  of  the  plaintiff.  Held, 
on  motion  by  the  defendant  for  a  perpetual 
stay  of  proceedhigs,  that  his  discharge  ob 
tained,  after  judgment  upon  the  cognovit  did 
not  entitle  him  to  relief.  Thompson  v.  Heart, 
6  Hill,  254. 

80.  Duty  of  bankrupt.  The  bank 
rupt  must  make  a  full  and  sufficient  disclo 
sure  before  his  creditors,  or  the  assignees  will 
be  required  to  specify  objections  to  his  dis- 
charge, or  defl)iitely  abide  by  those  already 
made.    In  re  Long,  {Pa.)  3  N.  B.  B.  66. 

81 .  Effect  of.  A  prisoner  was  not  dis- 
charged from  a  fine  on  a  conviction  of  per- 
jury.    Rex  V.  Norris,  4  Burr.  2142.  (Eng.) 

82.  Under  1  &  2  Vict.  c.  110,  s.  69,  the 
words  "  debts  growing  due,"  meant  debts 
ascertained  and  payable  in  future.  Skelton 
V.  Mott,  5  Exch.,  231 ;  19  L.  J.,  Excli.  243. 
(Eng.) 

83.  The  discharge  of  an  insolvent  did  not 
operate  to  release  him  from  a  claim  for  un- 
liquidated damages,  for  not  delivering  mining 
shares  according  to  contract.  Owen  v. 
Routh,  14  C.  B.  327;  2  C.  L.  B.  365;  18 
Jiir.  356 ;  23  L.  J.,  C  P.  105.    (Eng.) 
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84.  If  the  drawer  of  a  bill  of  exchange 
which  had  been  duly  accepted,  indorsed  it 
to  another  for  the  purpose  of  enabling  him 
to  raise  money  upon  it,  which  the  latter  did 
by  indorsing  it  over ;  and  before  the  bill  be- 
came due  the  first  indorser  was  declared 
bankrupt,  and  obtained  his  certificate,  and 
the  action  was  commenced  against  him  by 
the  drawer,  the  court  would  stay  the  pro- 
ceedings under  6  Geo.  4,  c.  16,  s.  126. 
Heigh  V.  Johnson,  1  H.  <&  R.  167 ;  2  Jur. 
777.     (Eng.) 

85.  The  certificate  protects  the  goods  as 
well  as  the  person  of  the  bankrupt,  from  all 
debts  provable  under  the  commission.  Davis 
V.  Shapley,  IB.  &  Ad.  54.     (Eng.) 

86.  A  landlord  distrained  goods  of  A.  on 
his  tenant's  premises  for  rent  in  arrear.  The 
tenant  afterwards  became  bankrupt,  and  ob- 
tained his  certificate.  H.  brought  replevin ; 
it  was  held,  that  the  bankrupt's  certificate 
did  not  extinguish  the  debt,  and  therefore 
that  the  landlord  had  a  right  in  replevin  at 
the  suit  of  H.  to  avow  for  a  return  of  the 
distress.  Newton  ».  Scott,  Cin  error,)  10 
M.  &  W.  471 ;  12  i.  J.,  Ech.  488;  s.  c. 
in  court  below,  ^  M.  &  W.  434 ;  6  Jur. 
510,  afiirmed.     (Eng.) 

87.  A  bankrupt  is  discharged  by  his  cer- 
tificate as  to  all  contracts  in  any  part  of  the 
world.  Armani  v.  Oastrique,  13  M.  <&  W. 
443 ;  14  L.  J.,  Exch.  36.     (Eng.) 

88.  A  certificate  of  conformity  obtained 
under  a  commission  in  England,  is  a  bar  to 
an  action  for  a  debt  contracted  by  the  bank- 
rupt in  Calcutta  previously  to  his,  bank- 
ruptcy, although  the  creditor  had  no  notice 
of  the  commission,  and  was  resident  at  Cal- 
cutta. Edwards  v.  Ronald,  1  Knapp,  P.  C. 
P.  259.     (Eng.) 

89.  A  certificate  obtained  under  an  Eng- 
lish commission  operates  as  a  discharge  of 
the  debts  of  Scotch  creditors,  provable  under 
tile  commission.  Bank  of  Scotland  v.  Stein, 
1  Bose,  462.    (Eng.) 

90.  A  certificate  under  the  former  Irish 
bankrupt  act,  6  &  7  Will.  4,  c.  14,  operated 
as  a  bar  as  well  of  debts  due  from  the  bank- 
rupt in  England  or  Scotland  as  of  those  in- 


curred by  him  in  Ireland.  Fergusson  v. 
Spencer,  2  Scott,  N.  B.  229 ;  1  M.  d;  G. 
987.     (Eng.) 

9 1 .  A  debt  contracted  in  England  by  a 
trader  residing  in  Scotland,  was  barred  by  a 
discharge  under  a  sequestration  issued  in 
conformity  to  54  Geo.  3,  C.  137,  in  like 
manner  as  debts  contracted  in  Scotland. 
Sidaway  v.  Hay,  3  B.  (&  C.  12;  i  J).  (&  B. 
658.     (Eng.) 

92.  A  discharge  of  an  insolvent  by  cessia 
bonorum  in  Scotland,  is  no  bar  to  an  action 
by  an  English  creditor  in  England  for  a  debt 
contracted  there,  though  the  creditor  opposed 
the  debtor's  discharge  in  Scotland,  unless  he 
sought  some  relief  from  the  Scotch  law  by- 
claiming  a  distributive  share  of  the  insol- 
vent's property.  Phillips  v.  Allen,  2  M. 
SB.  575;  S  B.  S  G.  477.  Balantine  ». 
Goiding,  Cook^s  Bkt.  Laws,  499,  6th  ed.; 
and  Burrows  ».  Jemino,  2  Stra.  733.  (Eng.) 

93.  Where  parties  have  become  bankrupt 
in  France,  but  have  been  reinstated  in  their 
affairs  by  a  concordat,  it  is  not  necessary  in 
an  action  brought  by  them  for  money  due  to 
them  before  their  bankruptcy  to  prove  that 
they  have  performed  their  part  of  the  concor- 
dat ;  but  they  should  show  that  the  action 
is  brought  with  the  assent  of  the  commis- 
sioners named  therein.  Orr  v.  Browne,  5 
C.  (&  P.  414.     (Eng.) 

94.  A  bankrupt  who  has  assigned  his 
property  to  his  assignees  under  a  French 
commission,  cannot  afterwards  be  sued  in  a 
court  of  justice  in  the  British  dominions,  by 
one  of  his  creditors  for  a  debt  proved  under 
it.  Quelin  v.  Moisson,  1  Enapp,  P.  O.  C 
266.     (Eng.) 

95.  Where  a  plaintiff  received  from  the 
defendant  in  a  foreign  country  where  both 
were  resident,  a  bill  drawn  upon  a  person  in 
England  by  the  defendant,  which  was  after- 
wards protested  in  England  for  non-accept- 
ance, and  the  defendant  afterwards  while 
still  residing  abroad  became  bankrupt,  and 
obtained  a  certificate  of  discharge  by  the  law 
of  the  state  in  which  he  resided,  it  was  held 
that  such  certificate  was  a  bar  to  an  action 
in  England,  upon  an  implied  assumpsit  to 
pay  the  amount  of  the  bill  in  consequence 
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of  its  non-acceptance.     Pottei-  v.  Brown,  5 
East.  124;  1  Smith,  351.     (Eug.) 

96.  A  discharge,  under  a  commission 
in  a  foreign  country,  is  no  bar  to  an  action 
against  the  bankrupt,  brought  in  England, 
by  a  subject  thereof,  for  a  debt  arising  in 
England.  Smith  v.  Buchanan,  1  Hast.  6 
(Eng.) 

97.  An  order  of  discharge  protects  a 
bankrupt  from  any  proceeding  to  enforce 
payment  of  alimony,  in  respect  to  which  he 
has  been  attached  before  the  order  of  dis- 
charge was  granted;  and  a  rule  to  show 
cause  why  sequestration  should  not  issue 
against  his  estate  will  therefore  be  dis- 
charged. Dickens  v.  Dickens,  2  S.  d:  T. 
645;  31  L.  J.,  Mat.  Cas.  183;  7  L.  T.,  N. 
&395.    (Eng.) 

98.  The  discbarge  of  a  wife  before  mar- 
riage was  a  bar  to  an  action  against  husband 
and  wife  in  respect  to  one  of  the  scheduled 
debts.  Storr  v.  Lee,  9  A.d;E.86S;  1  P. 
tfeJD.  633.    (Eng.) 

99.  A  party  having  become  security  for 
another  person  to  the  plaintiffs  became 
insolvent  and  obtained  his  discharge.  In 
the  list  of  creditors  in  his  schedule  he 
described  the  plaintiffs  as  Birchiing  and 
?armeter,  brewers,  Runham,  Norfolk,  their 
names  and  descriptions  being  Bircham  & 
Parmeter,  brewers,  Keepham,  Norfolk. — 
Runham  is  a  small  village  thirty-five  miles 
distant  from  Reepham,  and  in  another  post 
delivery.  The  plaintiffs  never  received  any 
notice  whatsoever  of  the  insolvency.  It 
was  held  that  the  inaccuracy  was  substan- 
tial mis-description ;  and,  therefore,  there 
was  no  full  and  true  description  of  the  plain- 
tiffs in  the  schedules  as  required  by  the  act, 
and  that  the  debtor  was  not  discharged  from 
the  debt.  Bircham  v.  Walker,  1  L.  T.,  N. 
S.m.     (Eng.) 

100.  The  discharge  is  of  no  avail  to 
the  plaintiff  in  an  action  against  a  set-off, 
unless  he  explains  the  difference  between 
the  amount  of  the  debt  inserted  in  his  sched- 
ules, and  the  amount  claimed  as  set  off. 
Maile  v.  Boys,  2  D.  &  L.  964;  9  JiM-.  1108; 
14  L.  J.,  Q.  B.  231.     (Eiig.) 

101.  A  party,  who  owed   another  two 


distinct  debts,  was  discharged  as  an  inaoV 
vent  debtor,  having  inserted  only  one  of 
those  debts  in  his  schedule,  it  was  held, 
that  he  was  not  discharged  from  the  other 
debt,  and  might  be  sued  for  it.  Leonard  v. 
Baker,  15  Jf.  <^  W.  202;  lOJur.  226;  15 
L.  J.,  Exch.  177  ;  8.  P.,  Tyers  V.  Stunt, 
7&0H,  349.    (Eng.) 

102.  An  insolvent  debtor  inserted  a 
creditor  in  his  schedule,  but  by  mistake  and 
without  fraud,  stated  the  debt  to  be  Zl., 
whereas  in  fact,  it  was  11.,  it  was  held,  that 
inasmuch  as  the  creditor  was  thereby  de- 
prived of  notice  to  be  given  to  creditors  for 
5i.  and  upwards,  under  1  and  2  Vict.  u.  110, 
8.71,  this  was  not  a  case  within  the  protection 
of  the  93d  section,  and  the  debtor's  dis- 
charge was  no  bar  to  an  action  for  this  debt. 
Hoyes  v.  Blore,  14  M.  &  W.  387  ;  15  L.  J., 
Exch.  28.    (Eng.) 

103.  The  discharge  of  an  insolvent 
debtor  was  no  release  of  a  debt  created  by 
the  payment  of  a  surety,  after  the  discharge 
of  a  bill  of  exchange,  the  consideration  of 
which  was  inserted,  in  the  schedule  as  a 
debt  for  money  lent  due  to  the  payee.  Lit- 
ten  V.  Dalton,  17  C.  B.,  N.  S.  178.     (Eng.) 

104.  A  discharge  under  the  insolvent 
law  of  this  statCj  protects  a  person  from  im- 
prisonment by  virtue  of  a  bail  piece  from  a 
neighboring  state.  Commonwealth  ex  rel. 
Dusar  v.  Riddle.  1   S.  <&  B.  Pa.  B.  311. 

105<  A  landlord's  remedy  of  distress  for 
rent  due  betbre  the  commencement  of  a 
tenant's  imprisonmentj  was  not  extinguished 
by  the  tenant's  petition  and  discharge, 
though  the  amount  of  the  rent  was  inserted 
in  the  schedules  as  a  debt  due  to  the  land- 
lord, and  the  distress  was  not  made  till  after 
the  discharge.  Phillipps  v.  Sherville,  6  Q. 
B.  944 ;  9  Jur.  179 ;  14  L.  J.,  Q.  B.  144. 
(Eng.) 

106.  A  part}'  who  covenanted  to  pay  the 
premiums  of  insurance  on  his  life,  effected 
before  his  discharge,  and  to  keep  the  same 
on  foot  was  not  discharged  from  such  cove- 
nant by  the  operation  of  1  and  2  Vict.  c. 
110,  s.  90.  Fletcher  v.  Turk,  8  Jitr.  186; 
13  L.  J.^  Q.  B.  43  ;  S.  P.,  Bennett  v.  Bur- 
ton, iP.(&D.  313;  4  Jur.  1085;  12  A.  S 
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E.  657.  See  Aliard  «.  Kimberley,  12  M.  & 
W.  410  ;  1  D.  (^  £.  635 ;  13  L.  J.,  Exeh. 
107.     (Bng.) 

107.  Where  A.  purchased  of  B.  his  busi- 
ness of  an  attorney,  the  purchase  money  to 
be  paid  in  two  instalments,  and  the  convey- 
ance contained  a  proviso,  giving  A.  the 
power  within  a  limited  time  of  either  com- 
pleting the  purchase  or  giving  B.  notice  of 
his  abandonment  of  the  contract,  in  which 
case  B.  was  to  repay  50Z.  of  the  purchase 
money,  it  was  held,  that  B.'s  discharge,  be- 
fore the  expiration  of  the  time  limited  for 
giving  such  notice,  was  no  answer  to  an  ac- 
tion to  recover  back  the  50i.,  after  such  no- 
tice given,  for  that  it  was  not  a  contingency 
capable  of  valuation  at  the  time  of  the  insol- 
vency. Brown  D.  Fleetwood,  b  M.  &  W. 
19  ;  7  D.  P.  0.  387  ;  2  ff.  <]&  IT.  6  ;  3  Jwr. 
289.     (Eng.) 

108.  A  contingent  debt  is  not  barred  by 
a  discharge.  Hawer  v.  Halewell,  8  De  Q-., 
Mac.  <&  G.  318;  2  Jur.,  N.  S.  627;  25  L. 
J.,  Chanc.  367.     (Eng.) 

1 09.  A  discharge  of  the  principal  did 
not  exonerate  him  from  the  claim  of  the 
surety  on  a  bond,  in  respect  to  payments 
subsequently  made  under  it  by  the  latter. 
Emery  v.  Clark,  2  G.  B.,  N.  S.  582.  (Eng.) 

110.  Although  a  discharge  did  not  ope- 
rate as  a  complete  extinguishment  of  a  sche- 
dule debt,  the  creditor  was  not  entitled  to 
plead  such  debt  by  way  of  set-off  to  an  ac- 
tion against  him  by  the  insolvent  for  a  de- 
mand accruing  subsequent  to  his  discharge. 
Francis  v.  Dodsworth,  4  C.  B.  202  ;  17  L. 
J.,  C.  P.  185.     (Eng.) 

111.  The  adjudication  of  a  commission- 
er under  1  &  2  Vict.  c.  110.  s.  90,  discharged 
the  insolvent  from  all  debts  due  or  growing 
due  at  the  time  of  the  petition  to  creditors, 
or  to  persons  claiming  to  be  creditors.  Ber- 
ry V.  Irving,  8  C.  B.  532;  7  D.  <&  L.  282; 
19  L.  J.,  G.  P.  110.    (Eng.) 

1 1 3.  A  discharge  of  an  insolvent  from 
his  debts,  under  a  sequestration,  pursuant 
to  an  act  of  a  colonial  legislature,  having 
power  from  the  imperial  legislature  of  Eng- 
land to  make  laws,  is  no  answer  to  an  ac- 
Gaz.  ^4 


tion  by  an  English  subject  on  a  contract 
made  and  to  be  performed  in  England. 
Bartley  v.  Hodges,  1  B.  &  S.  375 ;  30  L. 
J.,  Q.  B.  352 ;,  8  Jur.,  N.  S.  52 ;  9  W.  B. 
693 ;  4  L.  T.,  N.  S.  445.    (Eng.) 

1 1 3<  A  certificate  obtained  by  an  in- 
solvent at  New  Foundland,  under  49  Geo. 
3,  c.  27,  s.  8,  may  be  pleaded  in  bar  to  an 
action  in  England,  for  a  debt  contracted 
there  previously  to  the  insolvency,  and  this 
by  the  express  terms  of  the  enactment. 
Philpotts  V.  Bead,  9  Moore)  623 ;  1  B.  dlf 
JS.  294.    (Eng.) 

1 14.  Where  a  suit  was  commenced  in 
the  Dutch  colonial  court  at  Demarara,  for 
the  recovery  of  the  balance  of  an  account  for 
sugars,  consigned  to,  and  received  by  the  de- 
fendant and  his  partner  in  London.  The 
defendant  pleaded  his  bankruptcy  in  Eng- 
land, of  which  the  plaintiffs  had  notice  but 
had  not  proved  their  debt  thereunder.  It 
was  held,  that  the  bankruptcy  and  certifi- 
cate were  a  discharge  of  the  debt.  Odwin 
V.  Forbes,  Buck,  57.     (Eng.) 

115.  An  insolvent  in  his  schedule  descri- 
bed a  debt  as  being  due  to  Messrs.  Brown 
&  Janson,  bankers,  32  Clement's  Lane  City, 
the  correct  address  of  Messrs.  Brown  & 
Janson  was  No.  32  Abchurch  Lane,  and  the 
notice  of  hearing  had  been  duly  served  at 
that  place.  It  was  held,  that  though  Messrs 
Brown  &  Janson  denied  having  received  it, 
that  the  description  in  the  schedule  was  suf- 
ficient. Brown  v.  Thompson,  17  G.  B. 
245 ;  25  L.  J.,  C.  P.  55.     (Eng.) 

116.  The  discharge  of  an  insolvent  debt- 
or from  a  debt,  in  respect  of  which  he  had 
accepted  a  bill  of  exchangCj  was  no  discharge, 
as  to  the  bills  in  the  hands  of  a  third  person, 
unless  the  holder's  name  was  inserted  in  the 
schedule,  or  stated  therein  that  he  was  un- 
known. Beck  V.  Beverly,  11  M.  d;  W. 
845;  S.  P.,  Lambert  «.  Smith,  11  C.  B. 
358;  2  L.  M.(S;  P.  446;  20  L.  J.,  C.  P. 
195.     (Eng.) 

1 17.  A  debtor  was  protected  from  pay- 
ing a  bill  if  he  described  it  substantially  in 
his  schedule,  though  inaccurately  as  to  the 
amount  or  length  of  time  for  which  it  was 
drawn,  provided  such  misdescription  was 
not  intentional  or  fraudulent.      Booth  «. 
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Goldman,  1  El.  &  El.  414 ;  5  Jur.,  N.  S. 
844 ;  28  S.  J.,  Q.  B.  137  ;  S.  P.,  Rorailio  v. 
llallahan,  IB.  diS.  279 ;  8  Jur.,  N.  S.ll; 
SOL.  J.,  Q.  B.  231;  9  W.  E.  737;  4  L. 
T.,  2V.  S.  402  ■,%F.(&F.  418.    (Eng.) 

1 18.  A  shareholder  in  a  company,  in  re 
spect  to  which  a  winding  up  order  was  made, 
applied  for  his  discharge  in  India,  under  the 
Indian  insolvent  act,  hut  did  not  name  the 
company  in  his  schedule.  After  he  had  ob- 
tained his  discharge  his  name  was  placed  on 
the  list  of  contributories  and  a  call  was  made. 
It  was  held,  that  his  name  must  he  removed 
from  the  list,  and  that  he  was  not  liable  to 
the  call.  Ex  parte  Ponbury,  7  Jur.,  N.  8. 
503  ;  30  L.  J.,  Cham.  513  ;  4  L.  J.,  N.  S. 
62 ;  9  TT.  iJ.  470.     (Eng.) 

119.  The  discharge  of  an  insolvent  ex- 
tended to  a  breach  of  trust,  although  the 
amount  due  in  respect  to  it  might  not  be  as- 
certained except  by  a  decree  made  subse- 
quently to  the  discharge.  Thompson  v. 
Finch,  8  i>e  G.,  Mac.  &  G.  500.     (Eng.) 

120.  A  valid  discharge  in  bankruptcy 
extinguishes  a  judgment,  so  that  the  credi- 
tor who  seizes  the  bankrupt's  goods  by  vir- 
tue of  the  judgment  and  execution  thereon, 
may  be  charged  as  a  trespasser,  even  if  he 
have  no  notice  of  the  discharge.  Bat  other- 
wise as  to  the  officer  making  the  levy;  he  is 
protected  by  the  process  regular  on  its  face. 
Euckman  v.  Cowell,  1  Comstock,  505. 

121.  Effect  of  application  for.  The 
application  and  discharge  of  an  insolvent  un- 
der the  bankrupt  law,  excused  him  from 
complying  with  the  condition  of  the  insol- 
vent bond.  Nesbit  v.  Greaves,  6  W.  (&  S. 
Pa.  B.  120, 

122.  Effect  of  tinder  state  law. 
The  effect  of  .a  discharge  under  an  insolvent 
law  of  a  state  is  at  rest,  so  far  as  it  depends 
on  the  antecedent  decisions  made  by  this 
court.  Boyle  v.  Zacharie,  et  at.  (C.  S.  S. 
Ct.)  6  Peters,  348,  635  ;  (Ogden  v.  Saun- 
ders, 12  WJieat.  213,  258,  concurred  in.) 

123.  A  person  discharged  by  a  special 
insolvent  act  of  New  Jersey,  the  act  being 
local  in  its  nature  and  local  in  its  term,  is 
not  thereby    protected  from  his  creditors 


here.     James  et  al.  v.  Allen,  (1786,)  1  Dal- 
las' Pa.  Bep.  188. 

124.  Erroneous  instructions  to 
jury.  If  various  issues  have  been  submit- 
ted to  a  jury,  on  an  appeal  from  the  decision 
of  the  judge  of  insolvency  refusing  to  grant 
a  certificate  of  discharge  to  an  insolvent 
debtor,  and,  upon  one  of  them,  which  was 
submitted  under  instructions  to  which  no 
exceptions  were  taken,  they  have  found  a 
fact  which  will  deprive  the  debtor  of  his  dis- 
charge; a  new  trial  will  not  be  granted  even 
if  the  instructions  were  erroneous  concern- 
ing other  issues  upon  which  they  also  found 
adversely  to  the  debtor.  Vennard  v.  Mc- 
Oonnell,  11  Allen,  (ilfoss.)  555. 

125.  False  swearing.  Wilful  false 
swearing  is  necessary  to  preclude  a  dis- 
charge. In  re  Rathbone,  (S.  D.  N.  T.)  1 
N.  B.  B.  65  ;  in  re  Robinson  et  al.  3  N.  B. 
B.  17 ;  in  re  Hummitsh,  2  iV.  B.  B.  3. 

1 26.  Force  of.  Of  the  force  of  a  disi- 
charge  in  bankruptcy.  Lewis  v.  Brown,  41 
Maine  Reports,  448. 

127.  From  partnership  debts.  A 
discharge  of  an  insolvent  debtor  from  "  all 
debts  founded  on  any  contract  made  by  him" 
obtained  under  proceedings  in  insolvency  in- 
stituted by  him  in  his  individual  capacity, 
and  also  as  member  of  a  late  firm,  dischai'ges 
him  from  his  liability  for  the  debts  of  such 
firm.  Lothrop  v.  Tilden,  8  Cush.  (Jlfass.) 
375. 

128.  G-ivingof  bail  by  an  insol- 
vent. The  judgment  of  a  foreign  court,  dis- 
charging the  debt,  would,  for  that  purpose, 
be  recognized  here,  but  an  inchoate  proceed- 
ing to  obtain  a  discharge  will  not  be  suffi- 
cient to  excuse  an  insolvent  debtor  from 
giving  bail.  Gorget  et  al.  v.  McCarty,  1 
Dallas'  Pa.  B.  366  ;  citing,  Millar  v.  Hall, 
id.  228;  James  et  al.  v.  Allen,  id.  188; 
Thompson  v.  Young,  id.  294. 

129.  G-ranting  of.  Specifications  too 
vague  to  be  triable  will  be  overruled  and  the 
discharge  granted.  In  re  Freeman,  (6'.  D. 
N.  r.)  4  N.  B.  B.  17. 

130.  Where  a  debtor  in  his  schedules 
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swears  that  he  has  no  property  in  his  own 
name,  or  in  the  name  of  any  other  person, 
and  in  shares  in  any  company  except  ten 
shares  of  stock  in  a  corporation  of  nominal 
value,  when  discharged  that  he  owned  ten 
thousand  shares  of  stock  in  that  company, 
which  stood  on  the  books  in  the  name  of 
another  who  merely  held  them  in  trust  and 
confidence  for  the  use  and  benefit  of  the 
debtor,  as  the  debtor  well  knew,  but  the 
charges  are  not  sustained  by  proof,  but  on 
the  contrary,  it  appears  that  the  stock  was 
owned  by  the  friend  of  the  debtor,  although 
offered  in  exchange,  or  rather  compromise, 
for  the  debtor's  liabilities,  a  discharge  will 
not  be  refused.  In  re  Culver  &  Culver,  (S. 
B.  N.  r.)  5  N.  B.  B.  288. 

131.  An  involuntary  bankrupt,  who  has 
complied  with  all  the  provisions  of  the  bank- 
rupt act,  can  apply  for  and  receive  a  dis- 
charge the  same  as  a  voluntary  bankrupt. 
The  33d  section  of  the  bankrupt  act,  as 
amended  July  27,  1868,  and  July  14,  1870, 
is  applicable  to  proceedings  in  involuntary 
bankruptcy.  An  insolvent,  although  having 
assets,  and  those  assets  having  been  duly 
surrendered  to  the  assignee,  but  not  amount- 
ing to  the  required  fifty  per  cent,  of  the 
claims  proven  against  his  estate,  is  not  en- 
titled to  a  certificate  of  conformity,  unless  the 
bankrupt  before,  on,  or  at  the  time  of  hear- 
ing of  the  application  for  discharge,  tender 
or  file  the  assent  in  writing  of  a  majority  in 
number  and  value  of  his  creditors  to  whom 
he  shall  have  become  liable  as  principal 
debtor,  and  who  shall  have  proved  their 
claims  as  required  by  section  33  of  the  bank- 
rupt act  as  amended.  In  case  an  involun- 
tary bankrupt  does  not  tender  or  file  the  as- 
sent of  his  creditors,  or  show  payment  of 
his  debts  by  the  return  of  the  assignee, 
or  that  his  property  and  effects  equal  or  will 
pay  fifty  per  cent.,  so  as  to  comply  with  the 
requirements  of  section  33  of  the  bankrupt 
act  as  amended,  the  certificate  of  confoimity 
cannot  be  granted.  In  re  Bunster,  (/S.  D. 
N.  r.)  5  N.  B.  B.  82. 

133.  If  an  insolvent  debtor  has  obtained 
the  requisite  assent  of  his  creditors,  and 
done  all  other  acts  to  entitle  him  to  a  dis- 
charge, and  he  thereupon  temporarily  left 
the  commonwealth,  and  a  groundless  claim 
is  thereafter  fraudulently  presented  against 


his  estate  at  the  third  meeting,  and  is  allow- 
ed, which  if  genuine  would  deprive  him  of 
his  right  to  a  discharge,  and  his  discharge 
is  therefore  not  granted,  and  the  time  for  an 
appeal  has  passed  before  his  return  or 
knowledge  of  the  fraud,  he  may  maintain  a 
bill  in  equity  under  Gen.  Sts.  c.  118,  s.  16, 
to  procure  the  expunction  of  the  claim,  so 
that  the  discharge  may  be  granted.  Foster 
V.  Lamb,  6  AUen,  (^Mass.)  560. 

1 33.  Before  a  discharge  can  be  granted 
the  register  must,  after  a  careful  examina- 
tion, certify  that  the  bankrupt  has  con- 
formed to  all  the  requirements  of  the  U.  S. 
bankrupt  act  of  1867,  and  no  discharge  will 
be  granted  until  all  papers  are  filed  with 
the  clerk.  In  re  Bellamy,  (S.  D.  N.  T.) 
N.  B.  B.,  Sup.  xxi,  XXV. 

134.  G-ranting  and  refusing.  A 
bill  accepted  for  the  accommodation  of 
another  person  may  constitute  a  debt  con- 
tracted without  any  reasonable  ground  of 
expectation  of  being  able  to  pay  the  same. 
Ex  parte  Mee,  1  L.  B.  337.     (Bng.) 

135.  Where  a  bankrupt  accepted  accom- 
modation bills  without  consideration,  to  an 
amount  far  beyond  his  means  or  expecta- 
tions, for  a  firm  in  large  business  to  whom 
he  was  under  considerable  obligations,  and 
whom  he  believed  to  be  perfectly  solvent. 
It  was  held,  that  his  conduct  amounted  to  a 
contracting  of  debts  without  reasonable  or 
propable  ground  of  expectation  of  being 
able  to  pay  the  same,  and  his  order  of  dis- 
charge was  absolutely  refused.  Ex  parte 
Barker,  33  L.  J.,  Bank.  13;  12  W.  B.  321 ; 
9L.T.,  N.  S.  672.     (Bng.) 

1 36.  The  bankruptcy  of  a  share  broker, 
who  has  met  with  losses  on  time  bargains, 
is  to  be  attributed  to  rash  and  hazardous 
speculation,  and  by  increasing  the  balances 
against  him  at  two  banks  shortly  before  his 
failure,  he  is  guilty  of  contracting  debts 
without  reasonable  expectation  of  being  able 
to  pay  the  same.  In  re  Wilson,  14  L.  T., 
N.  S.  492.     CEng.) 

137.  A  trader  bought  goods  for  home 
trade,  as  he  alleged  to  the  seller,  he  was  at 
the  time  perfectly  solvent,  though  he  shortly 
afterwards  became  bankrupt.      The  goods 
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were  sent  to  America  and  disposed  of  at  a 
loss.  His  discharge  was  opposed  on  the 
ground  of  his  misrepresentations,  and  that 
the  consignment  of  the  goods  to  America 
was  a  rash  and  hazardous  speculation.  It 
was  held,  that  his  discharge  should  not  he 
refused,  as  the  bankrupt,  at  the  time  of  the 
venture,  possessed  property  beyond  the 
amount  of  his  liabilities,  and  the  represen- 
tations, though  erroneous,  were  not  fraud- 
ulent. Ex  parte  Evans,  31  L.  J.,  Bank. 
63;  6  1,.  t.,  N.  5.519.    (Eng.) 

138.  Where  a  bankrupt  had  entered  into 
contracts  from  which  he  was  to  derive  pecu- 
niary advantages  on  the  formation  of  a  com- 
pany, of  which  he  was  the  promoter,  but 
which  company  became  defunct,  by  reason 
of  the  necessary  capital  not  having  been 
subscribed.  It  was  held,  that  he  had  not 
been  guilty  of  embarking  in  a  rash  and  haz- 
ardous speculation.  Ex  parte  Dowman,  9 
Jur.,  M.  S.  811 ;  32  L.  J.,  Bank.  49 ;  W. 
B.  573 ;  8  L.  T.,  N.  S.  225.     (Eng.) 

139.  An  action  founded  on  tort  is  not  an 
action  to  recover  any  debt  or  money  due, 
and  a  vexatious  defence  to  such  an  action  is 
therefore  no  ground  for  refusing  an  order  of 
discharge.  Ex  parte  Crabtree,  10  Jur.,  N. 
S.  529;  33  L.  J.,  Bank.  33;  12  W.  R. 
768 ;  10  L.  T.,  N.  S.  361.    (Eng.) 

140.  A  claim  for  damages  in  an  action 
pending  at  the  date  of  the  adjudication,  and 
subsequently  converted  into  a  debt  by  the 
verdict  of  the  jury,  does  not  constitute  a 
debt  or  money  due  from  the  bankrupt.  In 
re  Boswell,  6  L.  T.,  N.  8.  28.    (Eng.) 

141 .  It  is  generally  inexpedient  and  con- 
trary to  the  policy  of  the  bankrupt  'aws  to 
annex  conditions  to  the  certificate,  with  ref- 
erence to  the  payment  of  certain  debts.  Ex 
parte  Andestore,  I  DeG.d;  J.  298 ;  26  L. 
J.,  Bank.  54 ;  in  re  Harnden,  Z  De  G.  (6  J. 
489  ;  5  Jur.,  N.  S.  852 ;  28  L.  J.,  Bank.  18; 
7  W.  R.  280;  32  L.  T.  348;  ex  parte  Oul- 
bane,  2  Jur.,  N.  S.  863 ;  25  L.  J.,  Bank. 
60.     (Eng.) 

142.  The  issue  of  an  order  of  discharge 
was,  on  appeal,  suspended  on  the  ground 
that  the  bankrupt's  statement  of  accounts 
was  incorrect,  and  a  reference  was  directed 


to  the  commissioner  to  allow  such  amend- 
ments thereof  as  he  should  approve.  Ex 
parte  Clark,  8  L.  T.,  N.  S.  814.     (Eng.) 

143.  The  court  will  not  establish  any 
general  rule  for  the  government  of  cases  that 
arise  under  24  &  25  Vict.  c.  134,  s.  160,  be- 
ing of  the  opinion  that  all  such  cases  must 
be  determined  upon  their  own  peculiar  cir- 
cumstances. The  court,  however,  consid- 
ered that  the  section  gives  it  power  to  grant 
an  order  of  discharge,  after  the  expiration 
of  three  years,  notwithstanding,  there  may 
have  been  criminal  acts  committed  by  the 
bankrupt,  upon  which  the  court  might  have 
originally  refused  the  discharge.  In  re 
Matheson,  8  Ju/r.,  N.  S.  371 ;  31  L.  J., 
Bank.  23;  10  W.  R.  256;  6  L.  T.,  N.  S. 
203.     (Eng.) 

144.  An  uncertificated  colonial  insolvent 
petitioned  the  court.  His  discharge  was 
suspended,  with  protection,  for  twelve 
months,  in  order  to  enable  the  colonial  cred- 
itors to  come  in  and  prove  their  debts,  and 
was  then  made  conditional  upon  his  future 
property  being  made  available  for  his  credi- 
tors. Ex  parte  Gibson,  11  Jur.,  N.  S.27Z; 
34  L.  J.,  Bank.  31 ;  13  W.  R.  530;  12  L. 
T.,  N.  S.  101.     (Eng.) 

145.  Where  the  court  attached  condi- 
tions to  an  order  of  discharge,  in  consequence 
of  the  bankrupt's  misconduct,  and  it  appear- 
ed that  the  court  had  not  confined  their  con- 
sideration to  the  acts  specified  in  24  &  25 
Vict.  c.  134,  s.  159,  a  reliearing  was  granted. 
In  re  Drinkwater,  11  W.  R.li;  6  L.  T., 
N.  S.  732 ;  7  L.  T.,  N.  S.  300.     (Eng.) 

146.  Where  a  bankrupt  had  engaged  in 
reckless  trading  and  speculation  of  a  despe- 
rate character,  the  court  would  not  grant 
him  a  certificate;  but  where  a  cotton  spinner 
had  engaged  in  several  other  trades  and  un- 
dertakings of  different  kinds,  and  it  was  not 
shown  that  he  was  at  the  time  insolvent,  it 
was  held,  that  the  number  and  variety  of 
these  undertakings  did  not  constitute  a  case 
of  reckless  trading.  Ex  parte  Wakefield, 
ADeG.d:  S.  18 ;  15  Jur.  961.     (Eng.) 

147.  Where  a  trader  bought  goods  on 
credit,  with  the  intention  of  raising  money 
by  pleading  the  same,  the  court  will  visit 
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such  conduct  with  the  utmost  severity.  The 
certificate  of  discharge  will  he  allowed  how- 
ever, even  where  the  goods  were  pledged  on 
the  day  following  the  purchase,  if  it  appear 
that  the  goods  were  purchased  in  the  ordina- 
ry course  of  business,  and  had  been  pledged 
by  reason  of  a  sudden  pressure  requiring 
money  to  be  raised  forthwith.  Ex  parte 
Martyn,  2  Be  G.,  Mac.  &  G.  225 ;  21  L.  J., 
Bank.  46.     (Eng.) 

148.  Where  proceedings  have  been  sus- 
pended, a  bankrupt,  having  made  a  full  dis- 
closure of  his  estate,  is  not  entitled  to  his 
discharge  as  a  matter  of  right,  and  his  ap- 
plication for  a  discharge  will  be  dealt  with 
according  to  the  rules  laid  down  in  sec. 
159.  Ex  parte  McKerrow,  11  Jur.,  N. 
S.  830 ;  34  L.  J.,  Bank,  37  ;  13  W.  S. 
1002 ;  12  L.  T.,  N.  S.  753.    (Eng.) 

149.  Where  proceedings  have  been  sus- 
pended, and  the  bankrupt  has  not  made  a 
full  discovery  of  his  estate,  it  is  doubtful 
whether  he  is  entitled  to  his  discharge  as 
of  rights,  or  only  entitled  to  apply  for  the 
order  of  discharge,  which  maybe  granted 
or  refused  on  consideration  of  his  general 
conduct,  In  re  Delamere,  31  L.  J.,  Bank. 
67 ;  7  L.  T.,  N.  S.  274.    (Eng.) 

150.  It  is  the  duty  of  a  commissioner 
when  applied  to  by  a  bankrupt  for  his  dis- 
charge under  the  circumstances  mentioned 
in  24  &  25  "Vict.  c.  134,  s.  110,  to  be  judi- 
cially satisfied,  before  granting  it,  that  the 
bankrupt  has  made  a  full  disclosure  of  his 
estate.  Ex  parte  Jones,  33  L.  J.,  Bank. 
11.     (Eng.) 

151.  The  commissioner  has  no  discre- 
tionary power  to  refuse  or  suspend  an  or- 
der of  discharge,  unless  the  bankrupt  has 
been  guilty  of  a  misdemeanor,  or  one  of  the 
offences  specified  in  the  statute.  Ex  parte 
Undall,  8  Jur.  N.  S.  986 ;  31  L.  J.,  Bank. 
87;  10  W.  B.  799;  6  L.  T.,  N.  S.  732; 
ex  parte  Glass,  31  L.  J.,  Bank.  73;  10 
W.  B.  533  ;  6  L.  T.,  N.  8. 407.    (Eng.) 

152.  A  bankrupt,  who  pays  his  rela- 
tions from  time  to  time  a  portion  of  the  debts 
due  to  them  with  interest  thereon,  and  dur- 
ing the  same  period  receives  from  them  in 
advance  more  than  he  pays,  whilst  his  in- 


debtedness to  his  other  creditors  is  con- 
stantly increasing,  is  not  guilty  of  contracting 
debts  without  a  reasonable  or  probable 
ground  of  expectation  of  being  able  to  pay 
them.  In  re  Ryley,  14  X.  T.,  N.  S.  707. 
(Eng.) 

153.  Where  a  bankrupt  had  obtained 
goods  on  credit  while  insolvent,  and  soon 
afterwards  sold  them  for  less  than  the  cost 
price.  It  was  held,  that  he  was  not  to 
be  considered  to  have  contracted  a  debt 
without  any  reasonable  or  probable  ground 
or  expectation  of  being  able  to  pay  the 
same.  In  re  Marks,  1  L.  B.  324 ;  35  L. 
I.,  Bank.  16.    (Eng.) 

154.  Where  the  usual  course  of  businesa 
of  a  bankrupt,  who  had  traded  without  cap- 
ital, had  been  to  purchase  goods,  and  imme- 
diately afterwards  to  raise  money  by  pledg- 
ing them,  and  it  appeared  that  this  was 
done,  not  for  a  purpose  merely  dishonest, 
but  in  accordance  with  the  custom  in  his 
trade,  and  with  the  feona^cfe  expectation  of 
being  able  afterwards,  on  a  rise  in  the  mar- 
ket price  of  the  goods,  to  redeem  and  sell 
them  at  a  profit,  it  was  held,  that  this  was 
not  contracting  debts  "  by  any  manner  of 
fraud,  or  by  means  of  false  pretences,"  with- 
in 12  &  13  Vict.  c.  106,  s.  256.  Ex  parte 
Manico,  17  Jur.  359  ;  22  L.  J.,  Bank.  41 ; 
3  De  G.,  Mac.  S  G.  502.    (Eng.) 

155.  A  trader  is  not  bound  to  leave  off 
trading  merely  because  he  is  in  difiBculties ; 
the  question  in  each  case  is  whether  he  has 
continued  trading  after  there  ceased  to  be 
any  reasonable  prospect  of  his  relieving  him- 
self. Thus,  a  trader,  when  in  difBculties, 
and  when  sued,  placed  himself  in  the  hands 
of  the  bulk  of  his  creditors,  who  all  defended 
the  action  in  his  name,  and  in  order  to  gain 
time  for  an  arrangement,  pleaded  twenty 
pleas  without  any  substantial  defence.  It 
was  held  that  he  was  not  disentitled  to  his 
certificate  for  having  vexatiously  defended 
the  action.  Ex  parte  Johnson,  ^  De  G.  <& 
S.  25;  15  Jur.  185;  20  L.  J.,  Bank.  6. 
(Eng.) 

156.  Where  bankers  continued  to  trade 
for  two  years  after  they  were  hopelessly  in- 
solvent, it  was  held  that  their  certificates 
had  been  properly  refused.    Ex  parte  Euf- 
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ford,  2  lie  G.,  Mac.  &   G.  234;  21  L.  J., 
Bank.  32.     (Bng.) 

1 57.  A  banker,  who  had  pledged  a  short 
bill  of  a  customer,  was  excluded  from  a  cer- 
tificate. Ex  parte  Sturt,  4  De  G.  S  S.  49. 
(Eng.) 

158.  Where  a  bankrupt  who  stopped 
payment  on  a  Monday,  had,  on  the  previous 
Saturday,  made  purchases  of  goods,  it  was 
held  that,  upon  his  application  for  his  cer- 
tificate, it  was  incumbent  upon  him  to  satis- 
factorily explain  the  circumstance ;  and  on 
its  appearing  from  an  inquiry  into  his  pre- 
vious career,  that  he  had  twice  before  com- 
pounded with  his  creditors,  and  on  this  oc- 
casion wished  to  effect  a  compromise  for 
lis.  in  the  pound,  his  assets  being  sufficient 
to  pay  12s.,  and  upon  its  further  appearing 
that  he  had  made  fictitious  entries  in  his 
book,  it  was  held  that  his  certificate  had 
been  properly  refused.  Ex  parte  Curties,  2 
De  G.,  Mac.  &  G.  225 ;  21  i.  J.,  Bank. 
53 ;  S.  P.,  ex  parte  Hollingworth,  4  De  G. 
£&  S.  44;  15  Jur.  914;  20  L.  J.,  Bank.  13. 
(Eng.) 

159.  It  was  no  objection  to  the  allow- 
ance of  a  certificate,  that  the  bankrupt  had 
received  money  since  his  bankruptcy  as  a 
surveyor  for  valuing  tithes,  which  he  had 
not  accounted  for  to  his  assignees,  such 
money  being  considered  as  the  fruits  of  his 
personal  labor.  Ex  parte  Waltersj  2  Mont., 
D.  &  D.  635.     (Eng.) 

1 60.  The  fact  of  a  trader  having  been, 
for  more  than  three  years  before  his  bank- 
ruptcy, in  such  a  condition  that  all  his  as- 
sets, if  realized,  would  be  less  than  the 
amount  of  his  debts,  and,  nevertheless,  con- 
tinuing to  trade,  are  not  decisive  against  the 
allowance  of  his  certificate,  but  render  it 
incumbent  on  him  to  show  a  justification,  or 
some  fair  and  reasonable  excuse  for  such 
conduct,  at  least,  if  any  creditor  under  it 
has  thereby  suffered.  Ex  parte  Damford, 
ADeG.&  S.  29 ;  15  Jur.  278 ;  20  L.  J., 
Bank.  7.    (Eng.) 

161.  A  certificate  was  altogether  re- 
fused, where  it  appeared  that  the  bankrupt 
had  systematically  bought  on  credit  to  sell 
at  less  than  cost  prices.  .  Ex  parte  Holt- 


house,  1  De  G.,  Mac.  S  G.  237  ;  21  L.  J., 
Bank.  3  ;  8.  P.,  ex  parte  Coleman,  3  De  G. 
d  J.  43.     (Eng.) 

163.  Accommodation  bill  transactions 
are  not  regarded  with  favor,  and  a  bankrupt 
who  had  engaged  in  such  dealings,  must 
expect  them  to  be  subjected  to  a  rigid  inves- 
tigation; but  where  a  bankrupt  had  not 
been  shown  to  have  been  guilty  of  dishon- 
esty, or  to  have  represented  that  the  bills 
were  accommodation  bills,  the  court  consid- 
ered such  transactions  not  sufficient  ground 
for  suspending  his  certificate  for  two  years, 
without  protection,  as  regarded  liability  in 
respect  to  the  bills.  Ex  parte  Hammond, 
6  De  G.,Mae.  &  G.  699 ;  24  L.  J.,  Bank.  2; 
ex  parte  Martimore,  7  Jur.,  N.S.  320;  9 
W.  E.  423 ;  3  L.  T.,  N.  S.  828.    Bng.) 

1 63.  Where  a  bankrupt  had  lost  200?. 
on  contracts  for  the  purchase  of  railway 
shares,  the  court  refused  to  disturb  a  sus- 
pended certificate  with  protection,  although 
the  assignees  opposed  and  appealed  from  the 
order.  Ex  parte  Turner,  Z  De  G.  (&  J.  H;  6 
Jur.,  N.  S.  470;  27  L.  J.,  Bank.  470.  (Eng.) 

164.  Where  a  trader,  who  had  become 
bankrupt,  had  had  dealings  in  consols  and  in 
scrip,  by  which  he  had  purchased  for  the 
account,  no  intention  existing  on  his  part 
that  either  stock  should  be  transferred  to 
him.  On  the  account  day  he  paid  the  dif- 
ferences, and  so  carried  the  transactions 
forward  to  the  next  account.  He  had  thus 
several  times  lost  more  than  20?.  in  one  day. 
The  commissioner  decided  that  this  was 
gaming  or  wagering,  within  12  &  13  Vict, 
c.  106,  s.  201,  and  refused  him  his  certifi- 
cate. It  was  held,  upon  appeal,  that  it  was 
not  so,  though  it  might  be  taken  into  con- 
sideration with  other  conduct,  on  the  ques- 
tion of  certificate.  Ex  parte  Eyder,  1  De 
G.  &  8.  317 ;  3  Jur.,  N.  8.  1159 ;  26  i.  J., 
Bank.  69.     (Eng.) 

165.  Where  a  solicitor  committed  a 
gross  breach  of  duty  towards  his  client,  it  is 
something  which  the  interests  of  society 
require  should  be  severely  visited,  and  that 
a  certificate  should  be  refused  to  the  solici- 
tor on  becoming  bankrupt,  even  though  the 
client  received  interest  from  the  solicitor 
after  the  discovery  of  his  misconduct,    j&'j) 
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parte  Selby,  2  Jur.,  N.  S.  29 ;  25  L.  J., 
Bank.  13.    (Eiig.) 

166.  Where  a  solicitor  did  an  act  which 
■was  irregular  and  censurable,  but  which  did 
not  amount  to  a  wilful  fraud,  the  court 
granted  him  a  second  class  certificate  with  a 
suspension  for  two  years,  but  with  protec- 
tion, in  the  mean  time,  as  he  had  under- 
gone an  imprisonment  of  nearly  three 
months.  In  re  Fre.ston,  7  Jur.,  N.  S.  1173 ; 
10  W.  iJ.  25  ;  5  L.  T.,  N.  S.  267 ;  31  L.  J., 
Bank.  1.     C^ng.) 

167.  Where  a  solicitor,  who  had  no  de- 
fense, removed  from  one  court  to  another  an 
action  brought  against  him  by  his  client, 
and  in  which  judgment  was  recovered 
against  him.  He  was  adjudicated  a  bank- 
rupt on  the  petition  of  his  brother.  It  was 
held,  that  his  petition  was  properly  suspended 
for  twelve  months.  Ex  parte  Blackhurst, 
SDeG.SJ.  59;  4  Jim-.,  N.  S.  1065 ;  27 
L.  J.,  Bank.  24.    (Eng.) 

1 68.  Attempted  concealment  by  a  bank- 
rupt of  property,  although  of  small  intrin- 
sic value,  and  prized  by  him  for  the  sake  of 
family  recollections  and  associations,  was  a 
sufQcient  ground  for  refusing  to  disturb,  in 
his  favor,  a  suspension  of  his  certificate  for 
eighteen  months  without  protection.  Ex 
parte  Warwick,  6  De  G.,  Mac.  &  G.  749 ; 
24  L.  J.,  Bank.  23.     (Eng.) 

169.  Where  a  trader  charged  an  invoice 
of  goods  so  as  to  make  it  double  the  amount, 
and  on  such  fabricated  invoice  obtained  a 
loan  to  a  greater  amount  than  the  original 
invoice.  The  trader  became  bankrupt,  and 
for  this  and  other  wrongful  acts  his  certificate 
was  refused.  Ex  parte  Johnson,  30  L.  J., 
Bank.  38 ;  5  £.  T.,  N.  S.  228.     (Eng.) 

170.  A  bankrupt  having  sold  his  ships  to 
his  brother  under  an  agreement  that  he  was 
to  receive  the  profits  on  a  resale,  obtained 
loans  from  his  bankers,  to  whom  before  such 
sale  he  had  represented  that  the  ships  be- 
longed to  him,  and  to  whom,  after  the  sale, 
he  gave  a  written  memorandum,  whereby  he 
agreed  to  mortgage  the  ships  for  the  floating 
balance,  but  he  did  not,  at  the  time  of  sign- 
ing the  memorandum,  inform  the  bankers  of 
the  sale  of  the  ships.    It  was  held,  that  the  I 


bankrupt  was  guilty  of  a  suppression,  and 
that  his  certificate  was  rightly  suspended  for 
three  years  without  protection.  Ex  parte 
Holderness,  1  De  G.  d;  F.  dr  J.  260;  5  Jvr., 
N.  S.  904  ;  28  L.  J.,  Bank.  20.     (Eng.) 

171.  The  court,  in  the  interests  of  the 
public,  deals  severely  with  cases  in  which 
bankrupts  have  been  guilty  of  fraud  or  of 
false  or  fraudulent  representations.  Ex 
parte  Lawrence,  7  Jw.,  N.  S.  1218  ;  30  L. 
J.,  Bank.  33 ;  10  W.  B.22;5  L.  T.,  N.  8. 
105.     (Eng.) 

172.  Where  a  trader,  who  had  no  assets 
and  whose  debts  were  large,  was  adjudicated 
bankrupt  on  the  petition  of  a  creditor,  the 
commissioner,  thinking  that  the  adjudica- 
tion had  been  brought  about  at  the  instance 
of  the  bankrupt,  refused  him  his  certificate. 
On  appeal,  the  decision  was  confirmed,  the 
court  being  of  the  same  opinion.  Ex  parte 
Sellers,  2  Be  G.  &  J.  218 ;  4  Jur.,  N.  8. 
622.     (Eng.) 

173.  Where  a  broker,  who  had  previ- 
ously fraudulently  appropriated  funds  of  his 
principal,  entrusted  to  him,  to  his  own  use, 
obtained  his  certificate,  the  court,  on  appeal 
suspended  the  certificate  for  five  years.  Ex 
parte  Wryghte,  26  L.  J.,  Bank.  33.  (Eng.) 

174.  Where  a  bankrupt  had  been  in  the 
habit  of  accepting  accommodation  bills  of  a 
Scotch  firm,  which  failed,  receiving  a  com- 
mission of  one  percent,  on  such  acceptances, 
it  was  held  that  a  suspension  of  the  certifi- 
cate for  two  years  was  not  too  severe  a  pun- 
ishment. Ex parte'White,  Z  Be  G.  d;  J.  75. 
(Eng.) 

1 75.  Where  a  bankrupt  has  been  negli 
gent,  careless,  rash,  improvident  or  lavish, 
there  might  be  differences  of  opinion  as  to 
granting  him  a  certificate,  as  to  its  class 
or  as  to  the  conditions  (if  any)  which  should 
be  annexed  to  it.  But  where  there  had 
been  wilful  falsehood  and  dishonesty,  the 
court  of  appeal  refused  to  allow  the  certifi- 
cate. Ex  parte  Dobson,  6  Be  G.,  Mac.  S  G. 
781 ;  2  Jur.,  N.  8.  29  ;  25  L.  J.,  Bank.  13. 
(Eng.) 

176.  Where  a  trader  bought  foreign  bills 
of  exchange  on  Tuesday,  and  on  Saturday 
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following  filed  a  declaration  of  insolvency, 
and  on  the  following  Monday  became  bank- 
rupt, the  bills  not  having  been  paid  for.  It 
appeared  that,  by  the  Custom  of  merchants, 
there  is  an  implied  representation  by  the 
purchaser  of  foreign  bills,  that  he  has  ready 
money  to  pay  for  them,  and  that  they  are 
to  be  paid  for  in  cash,  three  days  grace  be- 
ing allowed.  No  satisfactory  reason  was 
given  for  such,  representation  having  been 
made.  It  was  held,  that  the  bills  were  to 
be  looked  upon  as  procured  by  misrepresen- 
tation, and  that  the  transaction  furnished 
ground  for  refusal  of  the  certificate.  Ex 
parte  Simond,  3  Jm.,  N-  S.  424 ;  26  L.  J., 
Bank.  49.    (Eng.) 

177.  The  certificate  of  a  bankrupt  who 
concealed  any  part  of  his  property  with  in- 
tent to  defraud  his  creditors  was  void,  by  5 
&  6  Vict.  c.  122,  s.  38,  even  though  he  vol- 
untarily gave  it  up  before  the  granting  of  the 
certificate.  Courtiown  v.  Mennier,  6  Escch. 
74;  15  Jur.  275;  20  L.  J.,  Exch.  104. 
(Eng.) 

178.  One  of  two  partners,  who  were 
agents  to  a  banking  company,  made  false 
returns  to  them  of  the  notes  in  the  partners 
possession,  but  without  the  knowledge  of 
the  other  partner.  On  the  partners  becom- 
ing bankrupt,  it  was  held  that  the  last  men- 
tioned partner  ought  to  have  seen  to  the 
accuracy  of  the  returns,  and  had  been  guilty 
of  negligence,  imprudence  and  over  confi- 
dence, but  that  it  was  not  a  case  for  the  total 
refusal  of  his  certificate.  Ex  parte  Dance, 
1  Be  G.,  F.  d!  J.  286;  29  L.  J.,  Bank.  16. 
(Eng.) 

179.  A  bankrupt  partner  falsified  the 
books  of  the  firm,  not  with  the  view  of  any 
pecuniary  advantage  to  himself,  but  in  order 
to  conceal  from  his  partners  a  state  of  embar- 
rassment in  which  the  partnership  affairs 
were  involved,  but  which  was  conceived  by 
him  to  be  temporary  merely,  he  believing 
at  the  time  that  the  concern  would  ulti- 
mately turn  out  a  profitable  one,  but  that  his 
partners,  if  they  had  known  the  true  state 
of  affairs  would  have  abandoned  it.  It  was 
held  that  his  certificate  had  been  refused, 
but  under  the  circumstances  the  court  made 
an  order  of  protection,  so  far  as  it  might  be 
available.  Ex  parte  Nicholson,  1  De  (?.,  F. 
(Se  J.  270 ;  29  L.  J.,  Bank.  1 ;  S.  P.,  ex  parte 


Knight,,  26  L.  J.,  Bank.  57;  ex  parte  Step- 
hanoff,  3  Jur.,  2f.  S.  967;  26  L.  J.^,  Bank. 
88.     (Eng.) 

180.  W.,  a  chemist,  allowed  S.,  who 
was  an  uncertificated  bankrupt  to  carry  on 
business  as  a  jeweler  in  the  name  of  W., 
but  for  his  own  benefit,  W.  being  liable 
for  the  debts.  Some  persons  to  whom 
S.  applied  for  goods,  asked  W.  whose  the 
business  was,  to  which  he  replied,  "  that  it 
was  his,  and  that  S.  was  carrying  it  on  for 
him."  S.  absconded  bringing  with  him  all 
the  goods  belonging  to  the  business,  and  W. 
shortly  afterwards  became  bankrupt,  almost 
all  debts  being  debts  contracted  by  S.  in 
the  jewelry  business.  It  was  held  that  the 
representation  by  W.,  that  the  business  was 
his,  was  not  a  fraud  disentitling  him  to  a 
certificate.  Ex  parte  Wildbore,  2  De  G., 
F.(&J.62l.    (Eng.) 

181.  Where  a  bankrupt  makes  a  fraud- 
ulent preference,  his  discharge  may  be  re- 
fused, though  in  some  instances  a  protection 
will,  nevertheless,  be  granted  to  him.  In  re 
Barton,  31  L.  J.,  Bank.  71 ;  6  L.  T.,  N.  S. 
142.     (Eng.) 

182.  On  questions  of  bankrupts'  certifi- 
cates, cases  tainted  with  fraud  or  dishon- 
esty, are  to  be  carefully  distinguished  from 
those  which  are  effected  merely  by  extrav- 
agance, carelessness  or  wildness  of  spec- 
ulation. Ex  parte  Brown,  Z  De  G.  &  J. 
369.    (Eng.) 

183.  Granted  in  New  Bmns- 
wick.  Where  the  decree  of  a  court  of  an- 
other government  is  interposed  to  judicial 
proceedings  in  this  state,  the  jurisdiction  of 
such  court  may  properly  become  a  matter  of 
inquiry.  And  where  a  person  residing  in 
this  state,  petitions  a  court  of  bankruptcy 
in  the  province  of  New  Brunswick,  and  ob- 
tains a  discharge  from  all  his  debts,  under 
the  decree  of  that  court,  such  discharge  is 
invalid  and  can  have  no  effect  even  upon 
a  contract  entered  into  in  that  province. 
But  when  such  court  of  bankruptcy  has 
jurisdiction  of  the  persons  applying  for  the 
benefit  of  the  bankrupt  act  of  that  province, 
and  a  decree  is  made  in  conformity  with  the 
requirements  of  their  law  it  operates  to  dis- 
charge the  contracts  Of  the  applicant,  and 
cannot  be  impeached  in  a  subsequent  action 
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upon  such  contracts  prosecuted  in  this  state 
by  a  citizen  of  that  province.  The  laws  of 
a  foreign  country  in  their^  effect  upon  con- 
tracts made  under  them  are  recognized  not 
as  having  any  binding  force  in  our  courts 
but  on  the  principle  of  international  comity. 
As  the  bankrupt  act  of  New  Brunswick 
give  no  liens  upon  property  attached,  the  at- 
tachment of  the  property  of  a  petitioner  for 
their  benefit  before  his  petition  is  filed  can- 
not operate  to  hold  the  property  after  he  has 
obtained  his  discharge  from  the  contract  on 
which  the  seizure  was  made.  Longc.  Ham- 
mond, 40  Me.  B.  204. 

184.  How  aflfected  by  fraud.  A 
discharge  under  the  insolvent  laws  of  the 
United  States  is  confined  in  its  effects  alto- 
gether to  the  particular  case,  and  even  as  to 
that,  does  not  exempt  the  debtor's  present 
effects,  or  future  acquisitions  from  the  pro- 
cess of  the  law  nor  is  his  person  exempt 
from  confinement  for  the  same  debt,  should 
he  be  detected  in  a  fraud  upon  the  creditor. 
Bank  of  the  United  States  v.  Weisiger,  (  U. 
S.  S.  Ct.)  2  Peters,  331. 

185.  How  affects  intestate  es- 
tate. The  discharge  and  assignment  of  an 
insolvent  debtor  rests  in  his  assignees  the 
distribution  share  of  an  intestate  estate  to 
which  he  is  entitled  in  right,  of  his  wife  af- 
ter the  death  of  the  widow.  Sherman  v. 
Keigart,  7  W.  <6  S.,  Pa.  B.  168. 

186.  How  affecting  firm  debts. 
It  is  doubtful  whether  a  simple  discharge 
of  a  bankrupt  will  release  him  from  the 
debts  of  a  bankrupt  firm  of  which  he  was  a 
member,  and  the  safest  course  would  be  to 
so  amend  the  petition  for  a  discharge  as  to 
include  firm  debts  as  well  as  individual.  In 
re  Bidwell,  (iV.  2>.  N.  F.)  2  N.  B.  B.  78. 

187.  How  it  affects  a  judgment. 
A  discharge  in  bankruptcy  under  the  late  act 
of  congress  operates  upon  a  judgment  ob- 
tained against  the  bankrupt,  intermediate 
the  commencement  of  the  proceedings  and 
the  granting  of  the  discharge  where  the 
judgment  is  founded  on  a  debt  existing  at 
the  time  the  proceedings  were  commenced. 
Accordingly  where  a  creditor  brought  a  suit 
against  his  debtor,  and  pending  the  suit,  the 
debtor  instituted  proceedings  to  be  discharg- 
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ed  as  a  bankrupt,  but  the  discharge  was  not 
obtained  until  after  judgment  wasrecovered. 
Held,  that  the  discharge  was  a  good  defence 
to  a  bill  in  equity  subsequently  filed  by  the 
creditor  for  the  purpose  of  collecting  the 
judgment  of  the  equitable  property  of  the 
debtor.  The  cases  of  Thompson  v.  Hewitt, 
(6  Hill,  254,)  and  Kellogg  v.  Schuyler,  (2 
Demo,  73,  )  commented  on  and  explained. 
The  costs  included  in  a  judgment  for  the  re- 
covery of  a  debt  are  considered  as  accessory 
to  the  debt  so  as  to  be  discharged  by  bank- 
ruptcy when  the  debt  itself  is  discharged. 
Clark  V.  Rowling,  3  ComstocJc,  216. 

188.  How  affected  by  conceal- 
ment. The  mere  fraud  or  concealment  of 
property,  which  would,  if  interposed,  have 
prevented  the  bankrupt  court  from  decree- 
ing a  discharge,  will  render  the  certificate 
unavailing  as  a  discharge  from  prior  indebt- 
edness, subsequently  shown  in  a  court.  On 
a  trial  of  a  cause  in  which  the  bankrupt's 
certificate  is  shown  as  a  discharge  from  the 
debt  by  the  defendant,  and  impeached  for 
fraud  and  concealment  of  property  by  the 
plaintiff,  the  proceedings  of  the  bankrupt 
court  under  which  certain  real  estate  al- 
leged to  be  fraudulently  omitted  from  the 
schedule  by  the  bankrupt,  was  sold  by  the 
assignee,  an  ejectment  against  the  defendant 
in  possession  by  the  purchaser  at  such  sale, 
and  a  compromise  made  of  the  case,  are  evi- 
dence, as  part  of  the  res  gestae.  Peterson  v. 
Speer,  29  Pa.  B.  478. 

189.  How  pleaded.  In  pleading  a 
discharge  granted  under  the  voluntary  pro- 
vision of  the  late  bankrupt  act,  it  is  neces- 
sary to  state  that  the  bankrupt  resided 
within  the  district  where  the  discharge  was 
granted,  that  he  owed  debts  not  created  in 
consequence  of  a  defalcation  as  a  public 
officer,  etc.,  and  that  he  presented  his  peti- 
tion to  the  proper  court,  containing  the  mat- 
ters required  by  the  act.  Where  the  neces- 
sary facts  are  stated  to  give  the  district 
court  jurisdiction  the  regularity  of  the  sub- 
sequent proceedings  will  be  presumed  and 
need  not  be  averred.  McCormick  v.  Picker- 
ing, 4  ComstocJc,  276. 

190.  In  pleading  a  discharge  in  bank- 
ruptcy, it  is  not  necessary  to  state  that  no- 
tice to  the  creditors  was  published,  or  that 
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objections  were  or  were  not  made  to  the  de- 
cree, or  that  the  requisite  time  had  elapsed 
before  the  decree  was  granted.  An  aver- 
ment in  such  plea  that  the  petition  for  a 
discharge  was  filed  is  good,  without  stating 
in  terms  that  it  was  presented  to  the  court. 
And  the  plea  need  not  contain  a  special 
averment  that  the  debt  which  is  the  subject 
of  the  suit  against  the  bankrupt,  was  in- 
cluded in  the  schedule  of  debts  annexed  to 
his  petition.  McCormick  v.  Pickering,  4 
Cmnstock,  276. 

191.  Impeachment  of.  A  discharge, 
duly  granted  under  the  United  States  bank- 
rupt act  of  1867,  when  pleaded  in  bar  to  the 
further  maintenance  of  an  action  for  prior 
indebtedness,  cannot  be  impeached  in  a  state 
court  for  any  cause  which  would  have  pre- 
vented the  granting  of  it  under  section  29, 
or  been  sufficient  ground  for  annulling  it 
tinder  section  24.  That  the  authority  to 
set  aside  and  annul  a  discharge  in  bank- 
ruptcy conferred  upon  the  federal  courts  by 
section  34  is  incompatible  with  the  exercise 
of  the  same  power  by  a  state  court;  and 
the  former  is  paramount.  Cory,  et  dl.  v. 
Eipley,  (JMTe.)  4  N.  B.  B.  163 ;  s.  c.  A.  L., 
Bev.  123 ;  s.  c.  3  C.  L.  N.  292. 

192.  Where  a  bankrupt  under  the  Uni- 
ted States  bankrupt  act  of  1841,  knowing 
that  one  of  his  creditors,  who  is  about  to 
oppose  his  discharge,  can  prove  that  he  has 
done  acts,  which  if  shown  to  the  district 
court,  would  prevent  him  from  obtaming 
his  discharge,  pays  such  creditor  a  sum  of 
money  to  induce  him  not  to  oppose  the  dis- 
charge, and  such  creditor  thereupon  with- 
draws his  opposition,  and  the  bankrupt  ob- 
tains his  discharge,  the  same  may  be  im- 
peached and  avoided  under  the  fourth  sec- 
tion of  the  act.  Coates  v.  Bush,  1  Cush. 
iMass.}  564. 

193.  The  discharge  is  a  judgment  of  a 
court  having  jurisdiction,  and  cannot  be  im- 
peached collaterally.  Potter  v.  Webb,  2 
Maine,  257  ;  Pierce  v.  Irish  31  Maine,  254; 
Clark  V.  Pishon,  31  Maine,  503 ;  Thompson 
V.  Tolmil,  2  Peters,  157. 

184.  A  creditor  may  impeach  the  dis- 
charge of  a  debtor,  obtained  under  the  in- 
solvent laws,  for  fraud ;  but  he  cannot  dis- 
regard it  and  issue  execution  on  his  judg- 


ment, and  sustain  the  execution  and  levy  by 
affidavits  of  the  fraud.  The  court  will  not 
try  the  question  of  fraud  on  motion,  but 
will  set  aside  such  an  execution  and  leave 
the  plaintiff  to  his  action  on  the  judgment, 
and  will  not  allow  the  levy  to  be  retained 
as  security.  Dresser  v.  Shufeldt,  7  How. 
85. 

195.  The  giving  of  preferences,  and 
making  payments,  by  a  debtor,  in  contem- 
plation of  bankruptcy,  although  a  fraud 
upon  the  bankrapt  act,  which  would  pre- 
vent the  issuing  of  the  certificate  of  dis- 
charge, cannot  be  set  up  to  impeach  and 
avoid  the  certificate  after  the  same  has  been 
granted.    Caryl  v.  Eussell,  18  Barb.  429. 

196.  In  an  action  of  trespass  on  the 
case  where  the  defendant  relies  upon  his  dis 
charge  under  the  bankrupt  law,  and  the  plain- 
tiffs attempt  to  avoid  the  discharge  on  the 
ground  of  concealment,  and  omissions  in  the 
petition  and  schedules  and  irregularities  in  the 
proceedings  on  behalf  of  the  bankrupt,  there  is 
no  impropriety  in  the  defendants  showing 
that  the  plaintiffs  knew  of  all  those  matters 
at  the  time  that  the  bankruptcy  proceedings 
were  pending;  and  that  they,  in  fact,  raised 
the  same  objections  in  the  course  of  those 
proceedings.  Neither  is  there  any  impro- 
priety in  the  defendant's  showing  that  those 
objections  were  not  considered  available  in 
opposition  to  the  granting  of  the  decree  of 
bankruptcy.  Where,  in  such  a  case,  the 
judge  in  his  charge  to  the  jury  stated  that 
the  alleged  omissions  in  the  defendant's  pe- 
tition and  schedules,  in  order  to  be  sufficient 
to  impeach  the  discharge,  must  be  wilful 
and  fraudulent,  instead  of  saying  that  they 
must  be  wilful,  but  in  a  subsequent  part  of 
his  charge,  he  laid  down  the  rule,  that  to 
avoid  a  discharge  in  bankruptcy,  it  must 
appear  that  the  defendant  has  committed  a 
fraud,  or  wilfully  concealed  his  property, 
and  the  exception  to  the  charge  was  general 
and  not  to  any  particular  part.  Held,  that 
even  if  exceptions  had  been  taken  to  each 
particular  part  of  the  charge,  they  could  not 
be  sustained ;  that  the  word  fraudulent  was 
evidently  not  intended  to  mean  anything 
more  than  wilful,  and  that  taking  the  whole 
charge  together,  the  jury  must  have  so  un- 
derstood it.  Lyon  v.  Marshall,  11  Barb. 
241. 
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197.  If  a  claim  against  the  estate  of  an 
insolvent  debtor  be  contested  by  the  assig- 
nee, on  the  ground  of  a  discharge  therefrom 
by  previous  proceedinjrs  in  insolvency 
against  such  debtor,  the  validity  of  the  cer- 
tificate may  be  impeached  by  the  creditor 
and  tried  and  decided  by  the  commissioner. 
Gates  «.  Mack,  4  Gushing,  (^Mass.^  48. 

198.  Where  a  discharge  in  insolvency 
was  pleaded  to  a  subsequent  action  against 
the  debtor,  and  was  sought  to  be  impeached 
on  the  ground  that  the  debtor  did  not  file 
schedules  of  his  debts  and  assets  before  the 
commmissioner,  a  statement  that  the  debtor 
Sid  produce  such  schedules  of  his  debts 
was  held  to  be  sufficient  evidence  of  that 
fact  in  the  absence  of  evidence  to  the  con- 
trary. Lathrop  v.  Wilder,  8  Gush.  (^Mass.) 
375. 

199.  Certain  creditors  of  a  bankrupt  who 
had  proved  their  claims '  against  him,  op- 
posed his  discharge,  and  an  issue  was  framed 
and  tried  in  the  district  court  of  the  United 
States,  involving  the  question  whether  the 
bankrupt  had  been  guilty  of  any  fraud  or 
wilful  concealment  of  his  property,  or  had 
preferred  any  of  his  creditors  contrary  to 
the  provisions  of  the  bankrupt  act;  the  jury 
returned  a  verdict  in  his  favor  and  the  court 
granted  a  discharge  and  certificate.  After- 
wards a  creditor,  who  did  not  prove  his 
claim  under  the  proceedings  in  bankruptcy, 
nor  appear  before  said  court  to  oppose  said 
discharge,  brought  an  action  against  the 
bankrupt,  who  set  up  said  discharge  as  a 
bar.  Held,  that  the  verdict  was  not  conclu- 
sive against  the  plaintiff,  and  that  he  might 
impeach  and  avoid  said  discharge  by  evi- 
dence, that  the  defendant  had  preferred  one 
creditor  to  another,  contrary  to  the  provi- 
sions of  the  bankrupt  act.  Beekman  v.  Wil- 
son, 9  Mete.  (Jfas«.)  434. 

200.  A  discharge  under  the  late  bank- 
rupt act  of  the  United  States  when  pleaded 
in  bar  to  an  action  for  a  prior  indebtedness, 
may  be  impeached  and  avoided  on  account 
of  preferences  among  creditors,  and  of  pay- 
ments and  transfers  of  property  in  contem- 
plation of  bankruptcy,  forbidden  by  the 
second  section  of  ithe  act.  Breton  v.  Hull, 
1  Denio,  75. 

i301.   A  discharge  duly  granted  under 


the  United  States  bankrupt  act  of  1867, 
pleaded  in  bar  to  the  further  maintenance 
of  an  action  for  prior  indebtedness,  cannot 
be  impeached  in  a  state  court  for  any  cause 
which  would  have  prevented  the  granting 
of  it  under  section  29,  or  been  sufficient 
ground  for  annulling  it  under  section  34. 
Corey  et  al.  v.  Ripley,  (Jfome,)  4  N.  B.  B. 
163. ' 

202.  Iiyunction.  Upon  motion  by  a 
creditor  to  dissolve  an  inj  unction  after  a  final 
discharge,  the  court  held  that  the  effect  of 
the  final  discharge  was  to  terminate  the  in- 
junction, and  no  order  to  show  this  termi- 
nation was  necessary.  In  re  Thomas,  (N. 
J.-)  3  N.  B.  B.  7. 

203.  Involuntary  bankrupt.    An 

involuntary  bankrupt  is  entitled  to  his  dis 
charge  unless  he  has  committed  some  of  the 
acts  forbidden  by  section  29  of  the  United 
States  bankrupt  law  of  1867.    In  re  Clark, 
(i7Z.)  3  N.  B.  B.  3. 

204.  Judgment  after  action.  When 
a  defendant  obtains  a  discharge  under  the 
United  States  bankrupt  act,  after  action 
brought,  the  plaintiff  cannot,  on  summoning 
in  the  assignee,  recover  judgment  against 
the  defendant,  for  the  purpose  of  fixing  the 
amount  of  the  demand,  and  filing  the  judg- 
ment as  the  basis  of  a  claim  to  a  dividend. 
Discharge  held  to  be  a  good  defence  to  an 
action  on  a  note.  Minott  v.  Buckett,  8 
Mete.  (^Mass.")  560. 

205.  Jurisdiction  of  U.  S.  court. 
A  register  has  no  authority  to  decide  ques- 
tions arising  from  objections  properly  urged 
against  a  bankrupt's  discharge.  Such  ques- 
tions are  to  be  determined  by  the  U.  S.  dis- 
trict court  judge,  after  the  bankrupt  has  ap- 
plied for  his  discharge.  In  re  Puffer,  (^N. 
D.  N.  r.)  2  N.  B.  B.  16. 

206.  Local.  A  person  discharged  by  a 
special  insolvent  act  of  New  Jersey,  the  act 
being  local  in  its  nature  and  local  in  its 
terms,  is  not  thereby  protected  from  his 
creditors  here.  Janer  et  al.  v.  Allen,  Pa 
B.  118. 

207.  Matter  of  record.  The  dis- 
charge of  an  insolvent  is  a  matter  of  record. 
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and  when  pleaded  in  an  action  on  an  insol- 
vent bond,  should  conclude  with  a  promt 
potet  per  reeordum.  Detwiler  «.  Casselberry, 
5  W.  &  S.  Pa.  Eq>.  179. 

208.  Neglect  of  assignee.  The  neg- 
lect on  the  part  of  the  assignee  to  give  prop- 
er notice  to  creditors,  renders  the  bankrupt 
liable  to  lose  his  right  to  a  discharge.  In  re 
Bushey,  (^Pa.)  ZN.B.B.  167. 

209.  Not  avoidedly.  When  the  sum 
due  to  a  creditor  is  set  down  on  the  account 
of  creditors  at  an  amount  less  than  the  true 
sum,  the  discharge  will  not  be  avoided  un- 
less the  jury  find  that  it  was  done  wilfully 
and  fraudulently.  Ayres  v.  Scribner,  17 
Wend.  407. 

210.  Note,  how  affected  by.  A 
discharge  in  bankruptcy  operates  not  to  sus- 
pend but  to  annul  the  validity  of  a  note  due 
from  the  bankrupt.  The  indorsement  of 
such  a  note  after  such  discharge  is  of  no 
efi'ect.  It  cannot  enable  the  indorsee  to  re- 
cover against  the  bankrupt ;  and  a  new 
promise  by  the  bankrupt  to  the  payee,  after 
the  discharge  and  after  the  indorsement,  can- 
not aid  the  indorsee.  White  v.  Gushing,  30 
Maine,  287. 

211.  Notice.  A  bankrupt  may  obtain 
his  discharge  although  the  publication  of 
the  notice  of  the  appointment  of  the  assig- 
nee has  been  made  three  times  in  the  course 
of  two  weeks  instead  of  once  a  week  for 
three  successive  weeks,  and  not  withstand- 
ing that  the  second  and  third  meetings  are 
not  held  at  the  expiration  of  three  and  six 
months  respectively  from  the  date  of  the  ad- 
judication. In  re  Littlefield,  (Mass.^  3  JV. 
B.B.  13. 

212.  When  a  bankrupt  does  not  apply 
for  his  discharge  within  three  months  from 
the  date  of  his  being  adjudged  a  bankrupt, 
the  notice  need  say  nothing  about  the  second 
or  third  meetings  of  creditors.  Anon,  (_S.  D. 
N.Y.')l  N.  B.  B.  1. 

213.  Where  a  discharge  is  applied  for  after 
sixty  days  from  the  adjudication  of  bank- 
ruptcy the  notice  form  No.  52,  need  be 
mailed  only  to  creditors  who  have  proved 
their  debts.    In  such  case  the  request  of  the 


assignee  form  No.  23,  is  not  necessary.  In 
re  Mclntire,  (S.  D.  N.  T.)  N.  B.  B. 
Sup.  xxxiii. 

214.  Although  no  creditors  may  have 
proved  their  debts  and  no  assets  have  come 
to  hands  of  the  assignee,  still  a  bankrupt 
should  give  notice  by  publication  under  the 
direction  of  the  court  of  his  intention  to 
apply  for  a  discharge.  Anon,  (Z)i«(  of  Co- 
lumbia,^ N.  B.  B.  Sup.  xxvii. 

215.  Of  separate  and  partner- 
ship debts.  In  case  of  proceedings  in 
insolvency  against  a  partnership,  a  partner, 
whose  separate  estate  pays  fifty-five  per- 
cent, on  the  debts  proved  against  it,  is  enti- 
tled to  a  discharge  from  his  separate  debts, 
and  to  an  allowance  of  five  per  cent,  in  the 
net  produce  of  his  separate  estate,  although 
the  joint  estate  of  the  partnership  does  not 
pay  fifty  per  cent,  of  the  debts  proved  against 
it.    In  re  Baker,  8  Cush.  ^Mass.)  109. 

216.  Of  principal  in  a  bail  bond. 
The  discharge  in  insolvency  of  the  principal 
in  a  bail  bond  after  a  breach  thereof,  is  no 
discharge  to  the  sureties.  Black  v.  Flagg, 
11  Cush.  (Mass.)  539. 

217.  Of  partners.  The  certificate  of 
discharge  shall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be 
if  the  proceedings  had  been  against  him 
alone  under  this  act.  Section  36  U.  S. 
bankrupt  act,  1867. 

218.  Of  provable  debts.  By  the 
4th  section  of  the  bankrupt  act,  a  discharge 
and  certificate  is  a  full  and  ample  dis- 
charge of  all  debts  provable  under  it,  and 
by  the  5th  section  all  debts  due  at  a  future, 
day  and  all  uncertain  and  contingent  demands 
are  provable.  Where  the  defendant  in  a 
joint  obligation  had  been  discharged  under 
the  bankrupt  law,  and  pleaded  his  discharge 
in  bar,  to  the  joint  claim  which  was  sus- 
tained, and  some  years  afterwards  his  co-ob- 
ligor, paid  the  joint  obligation,  and  brought 
suit  against  defendant  for  contribution, 
to  which  he  pleaded  his  discharge  in  bank- 
ruptcy. Held,  that  the  claim  of  contribu- 
tion was  contingent,  and  within  the  act,  and 
that  the  plea  was  good.  Clark  i).  Peter,  25 
Pa.  B.  141. 
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219.  On  bail.  If  a  debtor  is  dis- 
charged from  a  debt  by  the  law  of  the  state 
or  territory  where  it  was  contracted,  and 
the  creditor  resides  in  Pennsylvania  and  ar- 
rests him  here,  the  rule  is  to  charge  him  in 
common  bail,  if  the  state  where  the  debtor 
was  discharged,  extend  the  same  courtesy 
to  citizens  of  Pennsylvania,  and  it  will  be 
presumed  that  it  does,  until  some  reason  is 
shown  to  the  contrary.  Smith  v.  Brown, 
.S  Binneys'  Pa.  B.  201. 

230.  An  insolvent  debtor  discharged  in 
Maryland,  discharged  on  common  bail  in 
Peru.  Donaldson  v.  Chambers  (1788)  2 
Dallas'  Pa.  B.  116.  citing  Miller  v.  Hall,  1 
Dal.  Pa.  B.  229. 

221.  Of  bail.  A  surrender  of  the  princi- 
pal in  an  insolvent,  bond  but  before  the  day  of 
appearance  will  not  discharge  the  bail  from 
his  obligation.  Kelly  v.  Stepney,  4  Watts' 
Pa.  B.  69. 

222.  Opposition  to.  A  creditor  op- 
posing the  application  of  a  bankrupt  for  dis- 
charge, shall  enter  his  appearance  in  opposi- 
tion thereto  on  the  day  when  the  creditors 
are  required  to  show  cause,  and  shall  file 
his  specification  of  the  grounds  of  his  oppo- 
sition, in  writing  within  ten  days  thereafter, 
unless  the  time  shall  be  enlarged  by  order  of 
the  district  court  in  the  case,  and  the  court 
shall  thereupon  make  an  order  as  to  the  en- 
try of  said  case  for  trial  on  the  docket  of 
the  district  court,  and  the  time  within 
which  the  same  shall  be  heard  and  decided. 
General  Order  No.  24,  Sup.  Ct.  U.  8.— In 
iankrwptey. 

223.  Where  a  discharge  under  the  insol- 
vent laws  is  pleaded,  and  the  plaintiff  files 
a  specification  of  the  grounds  on  which  he 
shall  seek  to  avoid  the  discharge,  he  can- 
not be  permitted  at  the  trial  to  take  objec- 
tions to  the  validity  of  the  discharge,  not 
mentioned  in  the  specifications.  Williams 
«.  Coggeshell,  8  Cmh.  (JUass.)  377 

224.  A  creditor  who  held  a  bankrupt 
in  execution,  and  refused  to  discharge  him 
from  custody,  could  not  be  heard  against 
the  certificate.  Ex  parte  Norton,  De  Gex, 
504  ;  11  Jur.  699.    (Bng.) 

225.  When  two  creditors  only  opposed 


the  certificate,  it  was  held,  that  these  credi- 
tors should  be  served  with  a  petition  of  ap- 
peal against  its  suspension.  Ex  parte 
Johnson,  i  De  G.  S  S.  25  ;  15  Jur.  185  ; 
20  L.  J.,  Bank.  6.    (Eng.) 

226.  The  creditor  objecting  to  the  dis-  ' 
charge  of  a  bankrupt  must  show  that  the 
debt  was  false  and  fictitious,  and  when  there 
is  a  failure  to  substantiate  the  allegations, 
a  discharge  will  be  granted.  In  re  Orcutt, 
iN.B.B.  176. 

227.  The  filing  of  an  opposition  to  a 
bankrupt's  discharge  is  the  commencement 
of  an  individual  proceeding  on  the  part  of 
the  creditor  against  the  bankrupt.  Credi- 
tors V.  Williams,  4  N.  B.  B.  187. 

228.  Neither  the  actual  or  alleged  resi- 
dence or  place  of  business  of  the  bankrupt 
can  be  directly  made  the  ground  of  opposi- 
tion to  his  discharge.  A  person  not  a  credi- 
tor at  the  time  of  the  alleged  removal  of  pro- 
perty,' or  one  whose  claim  was  barred  by 
limitation  at  the  time  of  such  removal  can- 
not be  allowed  to  oppose  a  bankrupt's  dis- 
charge. In  re  Burk,  (Oregon,')  3  N.  B. 
B.76. 

229.  Any  creditor  who  has  a  provable 
debt  may  oppose  the  bankrupt's  discharge. 
In  re  Murdock,  (Mass.}  2  N.  B.  B.  36. 

230.  Parties  seeking  a  status  in  court  to 
oppose  the  discharge  of  a  bankrupt  must 
prove  themselves  creditors  as  required  by 
the  provisions  of  the  U.  S.  bankrupt  act  of 
1867.    In  re  Palmer,  (Ean.)  3  N.  B.  B.  77. 

231.  Specifications  opposing  a  discharge 
must  be  precise  and  definite  and  must  par- 
ticularise facts.  A  specification  containing 
a  reference  to  facts  supposed  to  be  shown  on 
an  examination  of  the  bankrupt  by  the  regis- 
ter is  faulty.  The  facts  showing  a  ground 
under  the  29th  sec.  of  the  TJ-  S.  bankrupt 
act  of  1867,  for  resisting  the  discharge  should 
be  set  forth  without  reference  to  any  matter 
aliundi.  In  re  Eidom,  (Texas,)  3  N.  B.  B. 
61. 

232.  Objections  to  a  discharge  based 
upon  the  fact  that  the  debt  was  a  fiduciary 
one  is  not  good,  for  such  debts  are  unaffect- 
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ed  by  the  discharge.  In  re  Elhott,  (S.  D. 
N.  r.)  2  N.  B.  B.  44;  in  re  Kimball,  (S. 
D.  N.  r.)  2  N.  B.  B.  74;  in  re  Stokes,  {S. 
D.  N.  r.)  2  2V.  JS.  B.  76 ;  in  re  Tracy,  et 
al.  (S.  D.  N.  r.)  2  JV.  B.  B.  98. 

233.  A  creditor,  who  has  proved  his  debt 
may  file  specifications  in  opposition  to  the 
discharge  of  the  bankrupt  at  any  time  be- 
fore the  period  fixed  by  6.  0.  xxiv.  In  re 
Baum,  (S.  D.  N.  Y.)  N.  B.  B.  Sup.  ii. 

234.  And  be  it  further  enacted,  That 
any  creditor  opposing  the  discharge  of  any 
bankrupt  may  file  a  specification  in  writing 
of  the  grounds  of  his  opposition,  and  the 
court  may  in  its  discretion  order  any  ques- 
tion of  fact  so  presented  to  be  tried  at  a  sta- 
ted session  of  the  district  court.  Section  31 
U.  S.  bankrupt  act,  1867. 

235.  Order  to  show  cause.    The 

proceedings  upon  the  order  to  show  cause 
why  the  discharge  should  not  be  granted, 
can  be  adjourned  on  the  return  day  of  said 
order  by  reason  of  the  adjournment  of  the 
examination  of  the  bankrupt.  In  re  Man- 
son,  {S.  D.  N.  r.)  1  N.  B.  B.  41. 

236.  Where  on  the  return  of  an  order 
to  show  cause  before  a  register  why  a  bank- 
rupt should  not  be  discharged,  a  creditor 
appears  and  opposes  the  discharge,  the  reg- 
ister must  make  a  certificate  of  his  proceed- 
ings, stating  the  opposition,  and  return  the 
papers  into  court  in  like  manner  as  if  there 
were  no  opposition.  In  re  Hughes,  (S.  D. 
N.  r.)  1  JV.  B.  B.  9. 

237.  The  Register  has  power  to  order 
the  publication  and  notice  of  a  rule  to  show 
cause  why  the  bankrupt  should  not  have  his 
discharge,  and  to  order  the  second  and  third 
meeting  of  creditors  required  by  the  27th 
and  28th  sections  of  the  U.  S.  bankrupt  act 
of  1867.  In  re  Gettleson,  {Cal.)  1  N.  B. 
B.  170.     See  Clerk. 

238.  An  adjournment  "without  day" 
of  the  proceedings,  so  far  as  any  action  un- 
der the  order  to  show  cause  is  concerned. 
The  petition  for  the  discharge,  however, 
remains  good,  but  nothing  can  be  done  under 
it  unless  a  new  order  to  show  cause  is  issued. 
The  time  to  examine  a  witness,  or  to  file 


objections  to  the  discharge  doeg  not  thus 
expire,  nor  until  a  full  and  reasonable  op-, 
portunity  is  afforded  for  the  examination  of 
the  bankrupt,  his  wife,  and  other  witnesses. 
In  re  Seckendorf,  {S.  D.  N.  Y.)  1  i^.  B. 
B.  185. 

239.  Order  of.  The  order  of  dischai^e 
granted  to  a  bankrupt  takes  effect  from  the 
time  the  order  is  pronounced  by  the  com- 
missioner, and  not  from  the  expiration  of 
the  time  allowed  for  appealing  when  the 
order  is  drawn  up.  Unless  the  order  is  an- 
nulled, property  acquired  by  the  bankrupt 
between  the  two  periods  passes  to  the  bank- 
rupt and  not  to  his  assignees.  Sx  parte 
Bell,  9  Jur.,  N.  S.  856;  32  L.  J.,  Ban?:. 
50;  nW.  B.  738;  8  X.  T.,  iV.  S.  481. 
(Eng.) 

240.  A  registrar,  acting  as  a  deputy 
commissioner,  has  power  to  grant  orders  of 
discharge  in  unopposed  cases.  The  order  of 
discharge  in  such  a  case  ought  to  be  signed 
by  the  registrar,  and  not  by  the  commis- 
sioner. Ex  parte  Lees,  33  L.  J.,  Bank. 
25;  12  ir.  JS.  697.     (Eng.) 

241.  Partial  discharge.  A  bank- 
rupt cannot  be  discharged  of  a  portion  of 
his  liabilities :  but,  if  at  all,  it  must  be  of 
all  of  them,  and  this  cannot  be  done  unless 
the  firm  debts  are  paid,  or  the  firm  assets 
administered  in  the  bankrupt  court.  In  re 
Grady,  (S.  C.)  3  N.  B.  B.  54.  Contra,  in 
re  Rockwell,  4  N.  B.  B.  74 ;  in  re  Bunster, 
5  N.  B.  B.  82 ;  in  re  Seay,  4  N.  B.  B.  82. 

242.  Pending  of  Application.  An 
insolvent  debtor  whose  application  to  be  dis- 
charged is  pending  in  the  county,  need  not 
make  a  seeond  application  in  another  county 
where  he  has  been  arrested  and  given  bond. 
Coldcleugh  v.  Carey,  3W.&S.  Pa.  B.  155. 

243.  The  pending  application  of  an  in- 
solvent debtor  to  be  discharged,  relieves  him 
from  the  necessity  of  making  a  second  ap- 
plication in  pursuance  of  a  bond  given  to 
another  creditor  upon  a  subsequent  arrest. 
McCluret  v.  Foreman,  iW.(&S.  Pa.  B.  279. 

244.  Personal  presence  of  bank- 
rupt. The  actual  personal  presence  of 
the  bankrupt  is  not  necessary  to  obtain  a 
discharge.  In  re  Hazleton,  (ilfass.)  1  N. 
B.  B.  12. 
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245.  Pleading  of.  The  court  -will 
not  give  effect  to  a  bankrupt  discharge  on 
motion  where  the  party  might  have  pleaded 
it,  but  omitted  to  do  so .  Accordingly  where 
a  defendant  obtained  his  discharge  during 
the  pendency  of  the  suit,  and  afterwards 
suffered  judgment  by  default  to  be  entered 
against  him  for  not  pleading,  on  which  ex- 
ecution was  issued.  Held,  that  the  only 
relief  to  which  he  was  entitled  was  to  be  let 
in  to  plead  the  discharge,  on  payment  of 
costs.  Where  the  plaintiff  is  thus  let  in, 
the  court  will  allow  the  plaintiff  to  discon- 
tinue without  costs.  Lee  v.  Phillips,  6  HUl, 
246. 

246.  To  an  action  against  husband  and 
wife  for  a  debt  due  from  the  wife  before 
coverture,  the  husband's  discharge  was  a 
good  plea.  Lockwood  v.  Salter,  5  B.  (bAd. 
303  ;2N.d;M.  255.   (Eng.) 

247.  A  discharge  under  the  insolvent 
laws  of  another  state  is  no  defence  in  the 
courts  of  this  state  to  an  action  upon  a  note 
indorsed  before  it  was  due,  and  before  the 
proceedings  in  insolvency  were  commenced, 
to  the  plaintiff  then  and  ever  since  a  resident 
in  the  state,  although  the  note  was  made 
and  payable  in  that  state,  and  both  the 
eriginal  parties  to  it  resided  there.  Chase 
V.  Plagg,  48  Maim  Reports,  182. 

248.  A  debtor  must  plead  his  discharge. 
The  court  will  not  help  him  if  he  omits  to 
plead  it.  Cross  v.  Hobson,  Coleman  S 
Gained  Cases,  367. 

249.  If  an  insolvent  debtor  neglects  to 
plead  proceedings  in  insolvency,  and  his 
subsequent  discharge  therein,  in  defence  to 
a  suit  pending  against  him,  but  allows 
judgment  by  default,  and  is  arrested  and 
committed  to  jail,  he  has  no  remedy  by 
quedita  querela.  Faxton  v.  Baxter,  11 
Cmh.  (ilfoss.)  35. 

250.  A  plea  of  a  discharge  obtained 
upon  a  voluntary  application  under  the 
bankrupt  act  must  state  positively  that  the 
defendant,  at  the  time  of  presenting  his 
petition  was  "  owing  debts,"  etc.  It  is  not 
enough  that  such  fact  is  stated  to  have  been 
contained  in  the  petition  presented  to  the 
district  court.  Varnum  v.  Wheeler,  1 
Denio,  831. 


251.  A  plea  of  a  bankrupt  discharge 
must  show  that  the  plaintiff's  debt  is  not 
of  the  class  mentioned  in  the  first  section  of 
the  act  as  having  been  created  in  conse- 
quence of  a  defalcation  as  a  public  officer, 
or  as  executor,  etc.  Maples  v.  Burnside,  1 
Denio,  332. 

252.  It  should  be  alleged  that  the  peti- 
tion for  the  discharge  was  signed  by  the  in- 
solvent and  the  creditors  who  united  with 
him  in  presenting  it,  although  after  verdict 
the  omission  cannot  be  taken  advantage  of. 
Smith  V.  Bennett,  17  Wend.  479. 

253.  An  insolvent  discharge  under  the 
act  of  1813,  cannot  be  given  in  evidence  in 
bar  of  an  action  commenced  since  the  revised 
statutes  went  into  operation,  unless  pleaded 
specially,  or  notice  thereof  given  with  the 
general  issue.  Spencer  v.  Bebee,  17  Wend. 
556. 

254.  Where  the  defendant  obtained  his 
discharge  under  the  insolvent  act,  pendente 
lite,  in  time  to  plead  it,  or  give  it  in  evidence 
on  the  trial,  but  neglected  to  do  so,  the 
court,  after  a  judgment  by  default  against 
him,  and  a  surrender  by  his  bail,  refused  to 
discharge  him  from  custody.  Valkenburgh 
V.  Dederick,  1  Johns.  134. 

255.  To  a  plea  of  discharge  under  the 
act  to  abolish  imprisonment  for  debt  in  cer- 
tain cases,  a  replication  that  the  moneys 
claimed  were  not  due  or  contracted  for  pre- 
vious to  the  day  of  the  making  of  the 
assignment,  and  that  the  debts  were  con- 
tracted after  that  day,  is  good.  Rose  v. 
Briggs,  7  Wend.  70. 

256.  When  a  discharge  under  the  bank- 
rupt act  of  1841  is  relied  on  as  a  bar  to  an 
action  on  demand  secured  by  attachment 
before  proceedings  in  bankruptcy  were  insti- 
tuted against  the  defendant,  the  plaintiff 
may  have  a  special  judgment  rendered  and 
an  execution  awarded  against  the  attached 
property  only.  Davenport  v.  Tilton,  10 
Met.  (^Mass.')  320. 

257.  A  defendant  will  be  allowed  to 
plead  a  certificate  of  discharge  in  insolvency, 
obtained  since  the  last  continuance,  in  a 
case  brought  from  the  court  of  common 
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pleivs  to  this  court  upon  exceptions  which 
he  now  waives.  Lewis  v.  Shattuck,  4 
Gray,  (^Mass.)  572. 

258.  In  an  action  upon  a  bond  given  for 
the  jail  limits,  the  plea  was,  that  the  pris- 
oner having  been  discharged  to  the  sheriff; 
who  thereupon  liberated  him,  etc.  Held, 
that  the  matters  alleged  in  the  plea  were 
sufficient  to  bar  the  action.  Haydcn  et  al. 
Palmer,  7  Hill,  385. 

259.  in  an  action  upon  a  bond  given  for 
the  jail  limits,  the  plea  was,  that  the  prisoner 
having  been  discharged  as  an  insolvent,  pre- 
sented his  discharge  to  the  sheriff,  who 
thereupon  liberated  hiin,  etc.  Held,  that 
the  matters  alleged  in  the  plea  were  suffi- 
cient to  bar  the  action.  Hay  den  et  al,  v. 
Palmer  et  al.  2  Hill,  205. 

260.  In  a  suit  by  administrators,  where 
the  plaintiffs  necessarily  prosecuted  in  the 
name  of  their  testator,  and  the  defendant 
pleaded  a  discharge  under  the  bankrupt  law 
granted  in  the  lifetime  of  the  intestate,  of 
which  the  plaintiff's  were  not  aware  until  it 
was  pleaded,  they  were  permitted  to  discon- 
tinue without  costs.  Fowler  v.  Starr,  3 
Denio,  164. 

261.  A  debtor  was  arrested  on  mesne 
process  and  gave  a  bond  in  common  form  to 
procure  his  release  from  arrest ;  the  surety 
in  the  bond  then  filed  his  petition  and  was 
decreed  to  be  a  bankrupt;  next  judgment 
was  rendered  in  the  action  and  the  bond  be- 
came forfeited  by  the  neglect  of  the  princi- 
pal to  perform  the  condition  thereof,  and  af- 
terwards the  bankrupt  received  his  certifi- 
cate of  discharge.  Such  certificate  furnishes 
no  defence  to  a  suit  upon  the  bond.  Wood- 
ard  ».  Herbert,  24  Me.  358. 

262.  Where  goods  were  attached  and 
the  debtor,  with  a  surety,  gave  a  receipt 
therefor  to  the  officer,  and  such  proceedings 
were  had  that  both  had  become  liable  upon 
the  receipt,  and  then  the  principal  debtor 
went  into  bankruptcy  and  obtained  his  cei^ 
tificate  of  discharge  as  a  bankrupt,  under 
the  laws  of  the  United  States,  such  certifi- 
cate will  discharge  the  bankrupt  only  and 
not  the  other  receiptor.  Farnham  v.  Oilman, 
24Jifc.  250. 


263.  Where  an  officer  attached  goods 
and  suffered  them  to  go  immediately  back 
into  the  possession  of  the  debtor,  tak- 
ing the  receipt  of  the  latter  therefor,  he 
therein  engaging  to  redeliver  the  same  to 
the  officer  on  demand ;  and  then  the  officer 
made  a  demand  of  the  goods,  and  failing  to 
obtain  them,  brought  an  action  upon  the  re- 
ceipt ;  the  defendant  afterwards  filed  his  pe- 
tition in  bankruptcy,  was  decreed  a  bank- 
rupt, obtained  his  certificate  of  discharge 
and  pleaded  it  in  bar  of  the  action,  it  was 
held  that  the  action  could  be  no  further 
maintained.  Fowler  v.  Treadwell,  24  Me. 
377. 

264.  If  a  discharge  in  insolvency  is 
pleaded  in  defence  to  an  action  upon  a, 
promissory  note,  the  plaintiff  may  reply 
that  the  defendant's  estate  paid  less  than 
fifty  cents  on  the  dollar  upon  the  debts 
proved,  and  that  a  majority  in  number  of 
his  creditors  who  had  proved  their  claims, 
did  not  assent  to  the  granting  of  the  certifi- 
cate of  discharge.  Relman  v.  Sheen,  11 
Allen,  (ilfass.)  566. 

265.  The  discharge  of  a  wife  before 
marriage  was  a  bar  to  an  action  against  hus- 
band and  wife  in  respect  to  one  of  the 
scheduled  debts.  Storr  v.  Lee,  9  A.  d;  E. 
868;  IP.  <^Z>.  633.     (Eng.) 

266.  To  an  action  against  husband  and 
wife  for  a  debt  due  from  the  wife  before 
coverture,  the  husband's  discharge  was  a 
good  plea.  Lockwood  v.  Salter,  b  B.  <&  Ad. 
303;  2JV".  c&itf.  255.     (Eng.) 

267.  To  a  claim  founded  upon  a  cove- 
nant of  freedom  from  incumbrances,  and 
proved  by  an  erection  which  occurred  sub- 
sequently to  the  proceedings  in  bankruptcy, 
the  discharge  in  bankruptcy  is  no  defence- 
Reed  V.  Pierce,  36  Me.  455. 

268.  A  discharge  of  an  insolvent  from 
his  debts,  under  a  sequestration,  pursuant 
to  an  act  of  a  colonial  legislature,  having 
power  from  the  imperial  legislature  of  Eng- 
land to  make  laws,  is  no  answer  to  an  action 
by  an  English  subject  on  a  contract  made 
and  to  be  performed  in  England.  Bartley 
V.  Hodges,  IB.&S.  375  ;  30  L.  J.,  Q.  B. 
352 ;  8  Jur.,  N.  S.  52 ;  9  W.  JR.  693 ;  4  L. 
T.,  N.  8.  445.     (Eng.) 
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269.  Where  A.  purchased  of  B.  his 
business  of  an  attorney,  the  purchase  money 
to  be  paid  in  two  instalments,  and  the  con- 
veyance contained  a  promise,  giving  A.  the 
povrer,  within  a  limited  time  of  either  com- 
pleting the  purchase,  or  giving  B.  notice  of 
his  abandonment  of  the  contract,  in  which 
case  B.  was  to  repay  501.  of  the  purchase- 
money,  it  was  held  that  B.'s  discharge, 
before  the  expiration  of  the  time  limited 
for  giving  such  notice,  was  no  answer  to  an 
action  to  recover  back  the  501.  after  such 
notice  given,  for  that  it  was  not  a  contin- 
gency capable  of  valuation  at  the  time  of  the 
insolvency.  Brown  v.  Fleetwood,  5  M.  <& 
W.  19;  7  D.  P.  C.  387;  2  H.d:  H.6;  5 
Jur.  289.     (Bng.) 

270.  A  certificate  obtained  by  an  insolv- 
ent, at  Newfoundland,  under  49  Geo.  3,  c. 
27,  s.  8,  may  be  pleaded  in  bar  to  an  action 
in  England  for  a  debt  contracted  there  previ- 
ously to  the  insolvency,  and  this  by  the 
express  terms  of  the  enactment.  Philpotts 
V.  Read,  9  Moore,  623;  1  B.  c&  B.  294. 
(Eng.) 

271.  Where  a  suit  was  commenced  in 
the  Dutch  colonial  court,  at  Demarara,  for 
the  recovery  of  the  balance  of  an  account 
for  sugars  consigned  and  received  by  the 
defendant  and  his  partner  in  London,  the 
defendant  pleaded  his  bankruptcy  in  Eng- 
land of  which  the  plaintiffs  had  notice,  but 
had  not  proved  their  debt  thereunder.  It 
was  held  that  the  bankruptcy  and  certificate 
were  a  discharge  of  the  debt.  Odwin  v. 
Forbes,  JBMcfe.  57.     (Eng.) 

272.  Of  pleading  a  discharge  under  a  com- 
mission of  bankriiptcy.  Jenkins  v.  Stanlej', 
et  al.  (^Mass.)  Bep.  226. 

273.  If  a  bankrupt  is  sued  upon  a  cause 
of  action  arising  before  bankruptcy,  and 
obtains  his  certificate  pending  the  suit,  he 
must  plead  it  prius  darien  continuance; 
and  if  he  does  not  and  judgment  is  obtained, 
and  an  action  on  that  judgment  is  brought, 
he  cannot  plead  his  certificate  to  that  action. 
Tod  V.  Maxfield,  9  D.  d;  B.  171;  6  B.  d;  C. 
105.     (Eng.) 

274.  Where  the  highest  court  of  a  state 
decided  in  favor  of  a  defendant,  who  pleaded 
his  discharge  under  the  bankrupt  law  of  the 
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United  States,  and  the  case  was  brought  to 
this  court  under  the  25th  section  of  the 
judiciary  act,  the  court  has  no  jurisdiction. 
It  would  have  been  otherwise,  if  the  deci- 
sion had  been  adverse  to  the  exemption, 
claimed  under  the  laws  of  Congress.  Pro- 
mises alleged  to  have  been  made  by  the 
bankrupt  after  his  discharge,  are  not  the 
subject  of  jurisdiction,  under  the  25th  sec- 
tion. The  decision  of  a  state  court  upon 
their  efiects,  cannot  be  renewed  by  this 
court.  Scriton  v.  Stanton,  (Z7.  S.  S.  Cf) 
12  How.  423. 

275.  The  fourth  section  of  the  U.  S. 
bankrupt  act  of  1841,  if  it  stood  not  alone, 
would  make  a  plea  of  bankruptcy  a  good 
plea  in  bar  to  discharge  of  all  debts;  but  if 
the  whole  statute  be  constructed  together, 
this  is  not  the  result.  Peck  v.  Jenness, 
CU.S.S.  Cf)  7  How.  612. 

276.  It  is  a  good  answer  to  a  plea  of 
bankruptcy,  that  the  certificate  was  obtained 
by  fraud.  Horn  v.  Ion,  4  Bl  &  Ad.  78 ;  1 
J^.  t&  ilf .  627.    (Eng.) 

277.  A  defendant,  in  a  proper  case,  is 
allowed  to  plead  his  bankrupt  discharge, 
notwithstanding  judgment  may  be  entered 
and  execution  issued,  where  it  appears  he 
did  not  receive  his  discharge  in  time  to 
plead  it  before  judgment.  He  must  move  at 
the  first  opportunity  for  such  lease.  John- 
son,Hall  e*  al.  v.  Gordon,  1  How.  99. 

278.  A  motion  by  defendant  for  leave  to 
amend  his  second  and  amended  plea  of  bank- 
rupt's discharge,  by  setting  out  facts  to  show 
that  the  court  had  jurisdiction ;  declaration 
served  9th  April,  1844.  On  the  30th  April 
pleas  were  served ;  on  the  8d  July  a  demur- 
rer to  defendant's  second  plea  was  filed,  and 
on  the  8th  July  served ;  on  the  2d  August, 
an  amended  plea  was  served,  and  on  the  12th 
of  August  a  demurrer  to  that  was  filed  and 
served  and  rule  requiring  defendant  to  join 
in  demurrer;  on  the  8th  October  default  was 
entered  for  not  joining  in  demurrer,  and 
caused  notice  for  trial  on  the  issue  of  facts 
for  November  circuit.  Defendant  stated 
until  after  September  special  term,  he  was 
ignorant  of  the  decision  and  rule  of  practice 
of  this  court  in  5  Hill,  327.  As  soon  as  he 
learned  such  practice,  he  prepared  papers 
and  served  them  for  a  motion  at  October  spe- 
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cial  term,  but  too  late  for  said  term,  and 
makes  the  motion  at  the  next  present  term. 
Motion  granted  on  payment  of  costs  of  de- 
fault, circuit  and  demurrer,  and  costs  of  op- 
posing motion.  Travis  v.  Hadden,  1  How. 
57. 

279.  If  one  of  two  defendants  pleads  a 
plea  of  bankruptcy,  _pnus  darien  continuance, 
the  plaintiff  cannot,  at  nisiprius,  confess  this 
plea  to  be  true,  and  go  on  with  the  case  as  to 
the  other  defendant.  Pascall  v.  Horsley,  3 
C.  P.  372.     (Eng.) 

280.  Plea  of  fraud.  A  replication 
that  an  insolvent  discharge  pleaded  in  bar  to 
a  recovery  was  obtained  per  fraud,  admits 
the  jurisdiction  of  the  officer  who  granted 
the  discharge,  and  estops  the  plaintiif  from 
showing  that  two-thirds  of  the  creditors  did 
not  unite  in  the  petition  for  the  discharge. 
Fraud  will  not  be  inferred  from  the  single 
fact  that,  from  the  insolvent  papers  them- 
selves, it  appears  that  the  amount  of  the 
debts  owing  to  the  petitioning  creditors  is 
not  equal  to  two-thirds  of  the  whole  amount 
of  debts  owing  by  the  insolvent ;  the  error 
will  be  ascribed  to  mistake  and  not  to  fraud. 
Ayers  v.  Scribner,  17  Wendell,  407. 

281.  Power  of  courts  to  inquire 

into  fraud.  Although  an  adjudication  in 
bankruptcy,  followed  by  a  certificate  of  dis- 
charge in  England  under  the  bankrupt  laws, 
has  the  effect  of  barring  any  debt  which  the 
bankrupt  may  have  contracted  in  any  part 
of  the  world,  and  of  putting  an  end  to  any 
claim;  such  proceedings  do  not  supersede 
the  authority  of  the  court  of  Barbadoes  to 
inquire  into  frauds  and  offences  committed 
against  the  law  of  insolvent  debtors  in  that 
island,  in  a  proceeding  had  there,  previously 
to  the  adjudication  of  bankruptcy  in  Eng- 
land, the  insolvent  having  again  placed  him- 
self within  the  jurisdiction  of  that  court. 
Gill  V.  Barron,  2  L.  S.,  P.  C.  157;  37  i.  J., 
P.  a  33.     (Eng.) 

282.  Practice.  An  insolvent  debtor 
must  petition  the  court  before  the  adjourn- 
ment or  he  will  not  be  entitled  to  his  dis- 
charge at  that  term.  Wifflin  v.  Gasgin.  1 
Dallas'  Pa.  B.  142  ;  (1785.)  Henderson  v. 
Allen.    Id. 


283.  Presumed  regular.  Although 
the  bankrupt  act  makes  the  certificate  of 
discharge  evidence,  only  when  the  discharge 
has  been  "  duly  granted,"  yet  it  need  not 
first  be  shown  that  the  requirements  of  the 
act  have  been  complied  with.  The  law  will 
presume  that  the  discharge  was  duly  granted 
until  the  contrary  appears.  Morse  v.  Cloyes, 
11  Barb.  100. 

284.  If  bankrupt  permits  loss,  waste  and 
destruction  of  his  estate,  the  same  will  not 
preclude  a  discharge  if  done  prior  to  the 
filing  of  his  petition.  Buying  goods  fraudu- 
lently or  when  the  debtor  knew  he  could 
not  pay  for  them  is  not  a  fraud  which  will 
prevent  a  discharge  in  bankruptcy.  In  re 
Rogers,  CMass.')  3  N.  B.  B.  139. 

285.  Protection  to  bankrupt.  A 
discharge  under  the  insolvent  laws  of  Mary- 
land extends  to  protect  the  person  of  an  in- 
solvent debtor  in  Pennsylvania.  Milller  v. 
Hall,  1  Dallas'  Pa.  B.  228  ;  (1788.)  Thomp- 
son V,  Young,  Id.  294. 

286.  Record  must  exist.  The  dis- 
charge of  an  insolvent  case  can  only  be  proved 
by  the  record,  or  by  parol  to  supply  a  loss, 
but  unless  the  existence  of  the  record  be 
first  shown  other  evidence  is  inadmissible. 
Longhay  v.  McCoUough,  1  Pa.  B.  503. 

287.  Refusal  of.  Where  the  debtor 
was  adjudicated  a  bankrupt  on  voluntary  pe- 
tition on  the  17  th  of  February,  1868,  but 
neglected  to  make  application  for  final  dis- 
charge until  the  3rd  of  May,  1869.  It  ap- 
pearing to  the  court  that  no  assets  had 
come  to  the  hands  of  the  assignee,  and  that 
the  discharge  was  not  made  within  one  year 
from  the  date  of  adjudication ;  a  discharge 
was  therefore  refused.  In  re  Farrell,  (^N. 
J.)  5  N.  B.  B.  125. 

288.  If  the  examination  of  the  record 
upon  an  application  for  a  final  discharge  dis- 
closes the  fact  that  the  bankrupt  has  done 
any  act,  which  under  the  statute  would  be  a 
bar  to  the  granting  of  a  certificate,  it  will 
refuse  to  make  the  order  for  a  discharge,  al- 
though no  creditors  appear  in  opposition. 
In  re  Schoo,  {Mo.')  3  JV.  B.  B.  62.  In  re 
Wilkinson,  (Mo.)  3  N.B.  B.  74. 
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289.  A  discbarge  will  not  be  refused  be- 
cause of  an  act  of  bankruptcy  committed  a 
long  time  before  the  passage  of  the  U.  S. 
bankrupt  act  of  1867.  A  specification  in 
opposition  to  a  discharge  to  conform  to  the 
requirements  of  section  29  of  said  bankrupt 
act,  must  allege  wilful  false  swearing,  as 
well  as  a  wilful  omission  in  the  bankrupt 
schedules.  In  re  Keefer,  1  (Mich.)  4  N.  B. 
B.  126. 

290.  In  a  specification  in  opposition  to  a 
bankrupt's  discharge  setting  forth  that  he 
has  concealed  his  effects  or  has  wilfully 
sworn  falsely  in  his  affidavit  annexed  to  his 
inventory,  it  is  required  that  th^se  acts 
should  be  shown  to  be  intentional  to  pre- 
clude the  granting  of  a  discharge.  In  re 
Wyatt,  (Ky.-)  2  N.  B.  B.  94. 

291.  Where  a  professional  singer  de- 
clined to  exercise  her  musical  talents  for  the 
benefit  of  her  creditors,  the  commissioners 
refused  her  an  order  of  discharge,  and  with- 
held protection.  On  appeal  the  decision 
was  reversed.  Ex  parte  Ellison,  8i.  T.,N. 
S.  407.     (Eng.) 

292.  A  discharge  will  be  refused  until 
the  bankrupt's  schedule  is  so  amended  as  to 
include  an  interest  in  an  estate  in  expect- 
ancy under  a  will.  In  re  Connell,  (S.  D. 
N.  r.)  3  iV^.  B.  B.  113. 

293.  A  bankrupt  will  be  refused  his  dis- 
charge where  he  has  made  an  assignment 
although  for  the  benefit  of  all  his  creditors 
without  preferences.  In  re  Goldschmidt,  (S. 
p.  N.  r.)  3  N.  B.  B.  41. 

294.  A  discharge  will  be  refused  where 
a  bankrupt  has,  by  an  assignment  to  a  pri- 
vate assignee,  placed  all  his  property  where 
it  can  be  administered  only  by  the  tribunals 
of  the  state.  In  re  Bradhead,  (E.  D.  N. 
r.)  2  N.  B.  B.  93. 

295.  A  discharge  will  not  be  refused  be- 
cause the_  bankrupt  made  an  assignment, 
without  preference,  for  the  benefit  of  credi- 
tors, within  six  months  of  his  bankruptcy, 
where  he  did  so  to  prevent  a  creditor  from 
obtaining  a  judgment.  In  re  Pierce  & 
Holbrook,  (Pew».)  3  N.  B.  B.  61. 


296.  Refusal  of,  because  assets 
not  equal  fifty  per  cent.  Where  au 
appraisement  is  exaggerated,  although  there 
is  no  evidence  of  any  depreciation,  the  pro- 
ceedings having  been  commenced  after  Jan- 
uary 1,  1869,  and  the  debtors  not  having 
shown  that  their  assets  are  or  have  been  at 
any  time  since  they  filed  their  petition  equal 
to  50  per  cent,  of  the  claim  proved  against 
their  estate,  upon  which  they  are  or  were 
liable  as  principal  debtors,  and  not  having 
filed  the  assent  in  writing  of  a  majority  in 
number  and  value  of  their  creditors,  to 
whom  they  are  or  have  become  liable  as 
principal  debtors,  and  who  have  proved 
their  claims,  a  discharge  must  be  refused  to 
the  debtors.  In  re  Borden  &  Geary,  (5.  D. 
N.  r.)  5  N.  B.  B.  125. 

297.  Refusal  of,  concealment.  A 
bankrupt  is  guilty  of  concealment  and  false 
swearing  in  stating  in  the  affidavit  annexed 
to  his  inventory  that  he  has  no  assets,  where 
he  is  the  real  partner  in  a  firm,  though  the 
interest  ostensibly  appears  to  belong  to  his 
wife,  and  a  discharge  will  be  refused.  In  re 
Kathbone,  1  N.  B.  B.  145 ;  2  N.B.  B.  89. 

298.  A  bankrupt  having  in  his  possession 
joint  estate  and  joint  books  of  account 
which  he  wilfully  fails  to  disclose  to  his 
assignee  cannot  receive  his  discharge.  In  re 
Beale,  (Mass.)  2  N.  B.  B.  178. 

See  Books  of  Account. 

299.  Where  it  was  shown  that  the 
bankrupt  had  concealed  his  money  by  at- 
tempting to  prove  that  he  owed  it  to  his 
brother,  the  discharge  was  refused.  In  re 
Goodridge,  2  N.  B.  B.  105. 

300.  A  discharge  was  refused  where  a 
bankrupt  failed  to  disclose  his  interest  in 
goods  that  he  had  sold  fraudulently  before 
the  commencement  of  bankruptcy  proceed- 
ings. In  re  Hussman,  (Zj/.)  2  N.  B.  B 
140. 

301.  The  withholding  of  the  title  to 
property  intentionally  by  the  bankrupt,  is 
such  a  concealment  as  will  preclude  a  dis- 
charge.   In  re  O'Bannon,  2  N.  B.  B.  6. 

302.  A  bankrupt's  omission  to  disclose 
his  interest  in  property  must  be  construed 
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as  a  concealment  where,  owing  to  a  sale,  it 
had  apparently  changed  hands,  and  a  dis- 
charge will  not  be  granted.  In  re  Huss- 
inan,  2  N.  B.  B.  140. 

303.  Where  a  bankrupt  conceals  books 
of  account  of  a  firm  of  which  he  was  a 
member,  a  discharge  must  be  refused.  In  re 
Beal,  2  N.  B.  B.  178. 

304.  Where  property  has  been  con- 
veyed before  bankruptcy  to  a  debtor, 
though  without  consideration,  and  for  the 
purpose  of  preventing  the  grantor's  credit- 
ors from  seizing  and  selling  it,  said  debtor  is 
nevertheless  guilty  of  concealment,  if  he 
neglect  to  return  it  in  his  inventory,  and  a 
discharge  must  be  refused.  In  re  O'Bannon, 
2  N.  B.  B.  6. 

305.  Refusal  of— delay  to  apply. 
The  discharge  is  a  favor  granted  upon  com- 
pliance with  conditions  prescribed,  and  not  a 
sight.  Therefore,  a  discharge  will  be  re- 
fused where  the  application  is  made  more 
than  a  year  after  the  adjudication,  and  no 
sufficient  reason  is  shown  for  the  delay.  In 
re  Martin,  (S.  D.  N.  T.)  2  N.  B.  B.  169. 

306.  Refusal  of,  different  district. 
A  discharge  cannot  be  granted  to  a  bankrupt 
in  another  district  from  that  in  which  he 
carries  on  business.  In  re  Little,  (iS.  D.  N. 
r.)  2  JV^.  B.  B.  97. 

307.  Refusal  of,  failure  to  file 
schedule.  The  failure  of  one  member  of  a 
firm  to  file  a  schedule  of  his  personal  prop- 
erty is  not  sufficient  ground  for  refusing  the 
other  members  of  said  firm  their  discharge. 
In  re  Scofield  et  al.  QS.  D.  N.  T.)  2  N.  B. 
B. 137. 

308.  Refasal  of,  failure  to  keep 
books  of  account.  Where  it  appears 
from  the  evidence  that  a  bankrupt  trades- 
man has  failed  to  keep  proper  books  of  ac- 
count, a  discharge  will  not  be  granted  to 
him.  In  re  Bound,  (_S.  D.  N.  Y.)  4  N.  B. 
B.  164. 

309.  A  discharge  will  not  be  granted  a 
bankrupt  merchant  or  trader,  who  has 
omitted  to  keep  proper  books  of  account, 
although  he  may  have  been  entirely  innocent 


of  any  intention  of  thus  defrauding  his  cred- 
itors. In  re  Solomon,  (_Pa.)  ZN.B.B.H; 
in  re  Newman,  (S.  B.  N.  T.)  2  N.  B.  B. 
99. 

310.  A  discharge  cannot  be  granted  to 
bankrupts  where  the  books  of  account  are 
not  properly  kept.  In  re  Mackey  et  al.  (S. 
D.  N.  Y.)  4  N.  B.  B.  17. 

311.  Refusal  of  for  want  of  juris- 
diction. Want  of  jurisdiction  is  ground 
for  the  refusal  of  a  discharge.  That  is  the 
time  for  urging  such  objection  in  behalf  of 
creditors.    In  re  Penn,  3  N.  B.  B.  145. 

312.  Where  the  bankrupt  resided  at 
Boston,  Mass.,  from  May  1st,  1867,  to  De- 
cember 7th,  1867,  and  from  December  7th, 
1867,  to  January  21st,  1868,  he  resided  at 
New  York,  therefore  he  did  not  reside  in 
the  latter  district  for  the  six  months  next 
immediately  preceding  the  time  of  filing  the 
petition,  or  for  the  longest  period  during 
such  six  months ;  nor  did  he  carry  on  busi- 
ness in  this  district  for  such  six  months,  or 
for  the  longest  period  during  that  period. 
He  did  not  carry  on  business  any  where 
within  the  meaning  of  the  act  during  any 
part  of  such  six  months,  certainly  not  in  the 
southern  district  of  New  York,  and  if  he  did 
carry  on  business  any  where  during  any  part 
of  such  six  months,  the  place  where  he  did 
so  carry  it  on  must  have  been  Boston.  A. 
discharge  therefore  refused  in  the  southern 
district  of  New  York  for  want  of  jurisdic- 
tion. In  re  Leighton,  (S.  D.  N.  Y.)  5  N. 
B.  B.  95. 

313.  Refusal  of,  fraud.  Fraud  con- 
trary to  the  true  intent  of  the  bankrupt  act 
is  such  as  will  prevent  a  discharge.  In  re 
Locke,  2  N.  B.  B.  123. 

314.  A  discharge  will  be  refused  where 
the  creditors  establish  a  prima  facie  case  of 
fraud.  In  re  P.  A.  Doyle,  (ij.  I.)  3  N.  B. 
B.  190. 

315.  The  fair  and  reasonable  construc- 
tion of  section  29  of  the  U.  S.  bankrupt 
act  is  that  it  refuses  a  discharge  on  the 
ground  of  preference  onl}'  when  the  act  is 
brought  within  the  definition  of  section  35, 
or  of  section  29  itself.    Under  the  latter  it 
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must  be  proved  that  bankruptcy  was  in  con- 
templation, and  under  the  former  that  the 
creditor  was  a  party  to  the  fraud.  In  re 
Locke,(Jfass.)  2  N.  B.  B.  123. 

316.  Refasal  of,  fraudulent  pre- 
ference. A  discharge  will  be  refused  if 
creditors  opposing  shall  show  that  the  bank- 
rupt has  made  any  fraudulent  preference. 
In  ?e  L.  J.  Doyle,  (ij.  J.)  3  N.  B.  B.  158. 

317.  A  bankrupt  will  be  refused  a  dis-^ 
charge  if  he  has  been  guilty  of  fraudulently 
preferring  certain  creditors  over  others  in 
violation  of  the  provisions  of  the  U.  S.  bank- 
rupt act  of  1867.  In  re  Gay,  (_Me.)  2  N.  B. 
B.  114. 

318.  An  assignment  of  a  claim  due  to  a 
debtor  to  secure  a  pre-existing  indebtedness, 
made  when  he  was  insolvent  and  not  as  a 
pledge  of  security  made  at  the  time  the  in- 
debtedness was  contracted,  and  not  as  a  part 
of  the  transaction,  is  a  fraudulent  preference 
and  a  good  ground  for  refusing  a  discharge. 
In  re  Foster,  (S.  B.  N.  Y.)  2  JV.  B.  B.  81. 

319.  Unless  preferences  are  fraudulent 
within  the  meaning  of  the  29th  section  of 
the  U.  S.  bankrupt  act  of  1867,  they  will 
not  be  considered  sufficient  to  prevent  a  dis- 
charge. In  re  Rosenfeld,  2  K.  B.  B.  49  ; 
s.  c.  L.  T.B.100;s.G.8A.  L.  Beg.  44. 

320.  "Where  debtors  knowing  themselves 
to  be  insolvent  pay  certain  of  their  creditors, 
it  is  a  fraudulent  preference  with  intent, 
and  the  discharge  will  be  refused.  In  re 
Lewis,  et  al.  1  N.  B.  B.  145. 

321.  Refusal  of,  fraudulent  sale. 
A  sale  by  a  bankrupt  of  his  stock  of  goods 
to  his  father-in-law  without  any  real  change 
of  possession  is  fraudulent  and  will  be  suf- 
ficient cause  for  refusing  a  discharge  In  re 
Hussman,  {Ky.)  2  N.  B.  B.  140. 

322.  Refusal  of  on  account  of 
mortgage.  A  mortgager  of  the  right  to 
redeem  personal  property  which  is  already 
subject  to  a  mortgage  for  more  than  its  value, 
if  given  within  six  months  before  going  into 
insolvency,  to  secure  a  pre-existing  debt  by  a 
person  who  is  not  able  to  meet  his  engage- 
ments in  the  ordinary  course  of  business. 


and  knows  that  he  is  not,  but  has  the  inten- 
tion and  expectation  of  paying  the  first  mort- 
gage and  all  other  debts  at  some  future  time, 
is  such  a  preference  as  will  prevent  a  dis- 
charge. Barnard  v.  Crosby,  6  Allen,  (ilfass.) 
327 

323.  Reflasal  of,  omission  of  credi- 
tor's names.  Where  it  is  not  shown  that 
the  omission  of  creditor's  names  from  the 
schedules  has  been  by  fraudulent  intent  a 
discharge  will  not  be  refused.  Where  it 
does  not  appear  that  there  has  been  a  fraudu- 
lent intent  in  theomission  of  certain  credi- 
tor's names  from  the  schedules,  but  it  ap- 
pears it  was  with  their  assent  expressed  or 
implied.  Other  creditors  who  are  not  in- 
jured thereby  cannot  prevent  a  discharge  on 
account  of  such  omissions.  In  re  Need- 
ham,  2  N.  B.  B.  24. 

324.  Refusal  of,  omission  of  en- 
tries. The  burden  of  proof  rests  with  credi- 
tors to  show  that  at  the  time  of  making  a 
preference  bankruptcy  was  intended,  unless 
the  creditors  succeed  in  such  proof,  a  dis- 
charge wiU  not  be  refused.  An  accidental 
omission  of  entries  in  books  of  account  will 
not  prevent  a  discharge.  In  re  Burgess, 
{Mass.')  3  JV.  B.  B.  47. 

,  325.  Refusal  of,  omission  to  pub- 
lish notice.  A  discharge  will  not  be  re- 
fused simply  for  the  reason  that  the  publica- 
tion of  the  notice  of  the  assignees  appoint- 
ment was  omitted.  In  re  Straohan,  CNew 
Mexico,')  3  N.  B.  B.  148. 

326.  Refusal  of,  payment  to  at- 
torney. Payment  to  a  bankrupt's  attor- 
ney is  not  a  preference  and  will  not  prevent 
the  discharge  of  the  bankrupt.  In  re  Sidle, 
(OWo,)l  N.B.B.  77. 

327.  Necessary  expenditures  incurred 
by  the  bankrupt  while  insolvent  in  support 
of  his  family  ought  not  to  prejudice  his  right 
to  a  discharge.  Payment  made  by  a  bank- 
rupt without  fraud  to  counsel  for  services 
rendered  and  to  be  rendered  is  not  a  ground 
for  the  refusal  of  a  discharge.  In  re  Rosen- 
feld, jr.  (JV. /.)  2  2V.  £.  ij.  49. 

328.  Reviewing  order  of.  The  court 
of  bankruptcy  has  power  to  review  an  order 
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refusing  the  discharge  of  a  bankrupt, 
although  it  has  no  power  to  review  an  order 
granting  or  suspending  the  discharge.  Ex 
parte  Atherton,  3  L.B.  Ch.  142;  37  L.  J., 
Bank.  6;  16  W.  B.  294;  17  i.  T.,N.  S. 
485.     (Eng.) 

329.  Sale  of  land  after.  It  is  not 
competent  for  creditors  to  enforce  their  claims 
by  execution  and  sale  of  lands  once  owned 
by  the  bankrupt  after  he  has  been  discharged 
or  to  affect  injuriously  the  rights  or  interests 
of  the  bankrupt's  children  under  a  convey- 
ance of  lands  made  to  them  without  an 
original  proceeding  for  that  purpose,  and 
making  the  children  parties  thereto.  In  re 
Dean,  {Texas,')  3  N.  B.  B.  188. 

330.  Setting  aside.  An  insolvent's 
discharge  will  be  set  aside  as  fraudulent  in 
law,  where  the  insolvent,  in  contemplation 
of  obtaining  a  discharge,  confesses  a  judg- 
ment on  which  his  property  is  sold,  although 
it  be  confessed  to  a  trustee  for  the  benefit 
of  all  his  creditor's  without  preference ;  the 
j  udgment  and  sale  under  it  being  considered 
an  assignment  in  fraud  of  the  statute.  In 
reBMvst,lWend.  239. 

331.  The  assignment  of  an  insolvent 
debtor  was  made  on  the  16th  of  May,  1846, 
and  the  assets  were  not  sufficient  to  pay  fifty, 
per  cent  of  the  claims  proved  ;  on  the  14th 
of  November  following  a  meeting  of  the 
creditors  was  held,  at  which  it  not  appear- 
ing that  a  majority  in  value  had  expressed 
their  dissent  to  the  debtors  being  discharged, 
it  was  ordered  by  the  judge  of  probate  that 
the  debtor  be  discharged,  and  that  a  certifi- 
cate issue  accordingly,  (and  one  was  so 
issued,)  bearing  date  Nov.  17, 1846.  On  the 
16th  of  November,  a  creditor  filed  his  dis- 
sent, which,  with  the  dissents  previously 
expressed,  amounted  to  more  than  a  major- 
ity in  value  of  the  creditors  who  had  proved 
their  claims;  but  the  judge  refused  to  re- 
ceive the  same,  on  the  ground  that  it  should 
have  been  filed  at  the  meeting  on  the  14th. 
It  was  held  that  the  certificate  of  discharge 
was   granted  within  six  months   after   the 

"  assignment;  that  it  was  not  necessary  that 
the  dissent  of  a  creditor  should  be  filed  at  a 
meeting  of  creditors ;  that  the  dissent  filed 
on  the  16th  of  November,  though  rejected 
by  the  judge,  was  properly  and  sufficiently 


filed  on  that  day;  and  consequently  that 
the  certificate  of  discharge,  issued  as  above, 
was  void.  Gardner  v.  Nute,  2  Gush. 
(Mass.)  333. 

832.  On  a  motion  by  defendant  to  set 
aside,  or  perpetually  stay  execution,  on  the 
ground  that  he  has  been  discharged  from  all 
his  debts  under  the  bankrupt  law,  and  the 
debt  upon  which  execution  was  issued  was 
included  therein.  The  plaintiff  may  have 
an  opportunity  to  contest  the  validity  of  the 
discharge,  by  bringing  an  action  with  judg- 
ment where  his  papers  in  opposition  to  the 
motion  show  strong  evidence  that  the  defend- 
ant was  guilty  of  fraud  and  wilful  conceal- 
ment of  his  property,  &c.,  in  his  proceed- 
ings to  obtain  his  discharge.  The  execu- 
tion and  levy  in  such  case  will  be  permitted 
to  stand  as  security  until  the  decision  of 
such  trial.  Bangs,  et  al.  v.  Strong,  et  al.  1 
How.  181. 

333.  Under  the  fourth  section  of  the  U. 
S.  bankrupt  act  of  1841,  a  discharge  of  a 
bankrupt,  when  it  is  set  up  as  a  bar  to  an 
action  against  him,  may  be  impeached  and 
avoided  by  proof  of  his  having  given  to  one 
or  more  of  his  creditors  a  preference,  which 
the  second  section  declares  to  be  a  fraud 
upon  that  act.  Brinkman  v.  Wilson,  9  Met. 
(^Mass.)  434. 

334.  When  a  defendant  relies  on  his 
discharge  under  the  U.  S.  bankrupt  law  of 
1841,  the  plaintiff  cannot  avoid  the  discharge 
by  merely  showing  that  the  defendant,  in 
his  petition  in  bankruptcy,  omitted  to  insert 
the  plaintiff's  name,  &c.,  in  the  sworn  list 
of  creditors,  and  that  by  reason  of  such 
omission,  the  plaintiff  had  no  notice  of  the 
proceedings  in  bankruptcy,  and  could  neither 
prove  his  claims  against  the  defendant,  nor 
oppose  the  granting  of  his  discharge.  In 
order  to  avoid  such  discharge,  by  reason  of 
such  omission,  the  plaintiff  must  show  that 
the  omission  was  wilful  and  fraudulent 
Bumside  v.  Brigham,  8  Met.  (ilfoss.)  75 

335.  A  discharge  duly  granted  under  the 
U.  S.  bankrupt  act  of  1867,  pleaded  in  bar 
to  the  further  maintenance  of  an  action  for 
prior  indebtedness,  cannot  be  impeached  in 
this  court  for  any  cause  which  would  have 
prevented  the  granting  of  it  under  sec.  29,  or 
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been  sufficient  for  annulling  it  under  sec  34. 
The  authority  to  set  aside  and  annul  a  dis- 
discharge  in  bankruptcy  conferred  upon  the 
federal  court  by  sec.  34,  is  incompatible 
with  the  exercise  of  the  same  power  by  a 
state  court,  and  the  former  is  paramount. 
Corey  et  al.  v.  Ripley,  4  N.  B.  B.  163. 

336.  The  provision  in  the  34th  section 
of  the  United  States  bankrupt  act  of  1867, 
making  the  certificate  of  a  discharge  conclu- 
sive, &c.,  did  not  intend  to  cut  off  a  creditor 
from  setting  up  a  fraudulent  concealment  by 
the  bankrupt  of  his  property  against  his 
certificate  in  whatever  court  the  same  may 
be  pleaded.  Perkins  v.  Gay,  (Ohio,')  3  N. 
B.  B.  189. 

337.  Set  aside  for  false  swearing. 

Where  a  certificate  of  discharge  was  duly 
granted  to  a  bankrupt,  and  within  the  lim- 
ited term  of  two  years,  creditors  wliose 
debts  were  provable  against  the  bankrupt's 
estate,  applied  to  have  his  discharge  annulled 
and  set  aside  on  the  grounds  that  he  had 
wilfully  sworn  falsely  in  his  affidavit  an- 
nexed to  his  schedules  of  creditors  and  lia- 
bilities, in  that  having  knowledge  of  the 
residence  of  said  creditors,  and  his  liability 
to  them,  he  did  not  include  in  his  schedules 
their  names,  or  make  mention  of  their  claim. 
Held,  that  the  court  finding  the  act  as 
charged  proven,  and  that  the  same  was  a 
particular  fact  concerning  the  debt,  and  that 
the  creditors  had  no  knowledge  of  the  com- 
mission of  .said  act  until  after  the  granting 
of  the  discharge.  Judgment  should  be 
granted  in  favor  of  the  creditors,  and  the 
discharge  is  therefore  set  aside  and  annulled. 
Cranitch  v.  Charles  K.  Herrick,  (S.  B.  N. 
F.)  Um'eported. 

338.  Specification  in  opposition 
to.  A  specification  that  a  bankrupt  has 
concealed  his  effects,  or  that  he  has  wilfully 
sworn  falsely  in  his  affidavit  annexed  to  his 
inventory.,  require  that  these  acts  should  be 
shown  to  be  intentional  to  preclude  a  dis- 
charge. In  re  Wyatt,  (Ky.)  2  N.  B.  B. 
94. 

839.  On  filing  the  specifications  in  op- 
position to  a  bankrupt's  discharge,  the 
hearing  upon  the  petition  is  at  once  trans- 
ferred into    court  by  section  four  of   the 


bankrupt  act  of  1867 ;  therefore  there  can- 
not be  any  examination  of  the  bankrupt 
by  the  creditors  before  a  register,  on  the  ap- 
plication by  the  bankrupt  before  a  discharge. 
The  creditors  desire  a  further  examination 
of  the  bankrupt  before  the  register,  to  be 
used  by  them  in  opposing  his  discharge, 
they  must  proceed  under  section  twenty- 
six  of  the  act.  InreS.F.  &  G.  S.  Frizelle, 
(Mich.)  5  N.  B.  B.  119. 

340.  Vague  and  general  specifications 
will  not  be  allowed  in  opposition  to  a  dis- 
charge. In  re  Hansen,  {S.  B.  N.  YJ)  2 
N.B.B.li;  in  re  Tyrrell,  {S.  B.  N.  T.)  2 
N.B.B.IZ;  in  re  Deyer,  (S.  B.  N.  T.)  2 
N.  B.  B.  76. 

341.  A  specification  averring  that  bank- 
rupts have  not  kept  proper  books  of  account 
in  their  business,  in  that  such  books  do  not 
show  what  moneys  were  received,  or  what 
disposition  was  made  of  the  same,  is  suffi- 
ciently specific  to  admit  evidence  that  no 
cash  book  whatever  was  kept  for  a  certain 
period.  Discharge  refused.  Jn  ?'e  Bellis  & 
Milligan,  (S.  B.  N.  Y.)  3  N.  B.  B.  124 ; 
citing  in  re  Soloman,  2  iV.  B.  B.  94;  in  re 
Gay,  2  N.  B.  B.  114 ;  in  re  Littlefield,  3  N. 
B.  B.  13. 

342.  A  specification  stating  that  a  debt 
had  been  created  by  fraud  is  not  good,  and 
will  be  stricken  out  on  motion.  The  crea- 
tion of  a  debt  by  fraud  is  not  a  ground  for 
refusing  a  discharge  to  the  bankrupt.  In  re 
Rosenfeld,  (N.  J.)  1  N.  B.  B.  161 ;  in  re 
Tallman,  (S.  B.  N.  Y.)  I  N.  B.B.  122;  in 
re  Rathbone,  (6'.  B.  JSf.  T.)  1  iV.  B.  B.  65  ; 
in  re  Patterson,  (S.  B.  N.  F.)  1  N.  B.  B. 
58 ;  in  re  Wright  &  Peckham,  (Mich.)  2  JV. 
B.  B.  14;  in  re  Bashford,  (S.  B.  N.  F.)  2 
JV.  B.  B.  26;  in  re  Clark,  (S.  B.  N.  F.)  2 
N.  B.  B.  44 ;  in  re  Doody,  (S.  B.  N.  F.)  2 
N.  B.  B.  74. 

343.  Incomplete  specifications  in  oppo- 
sition to  a  discharge  in  bankruptcy  may  be 
amended  upon  an  application  to  the  court 
before  a  discharge  is  granted,  an  averment 
that  the  bankrupt  has  a  large  amount  of 
personal  property,  which  he  has  not  put  in 
his  schedule  of  assets  or  passed  over  to  the 
assignee,  is  too  vague  to  found  any  action  of 
the  court  upon,  and  ipsufflcient  to  vacate  a 
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certificate  of   discharge.    In  re  Mclntire, 
(S.  D.  N.  r.)  1  N.  B.  B.  115. 

844.  A  specification  in  opposition  to  a 
discharge  in  bankruptcy  "that  the  bank- 
rupt has  influenced  the  action  of  certain 
creditors  by  a  pecuniary  consideration  and 
obligation,"  may  be  held  sufiicfent  under 
certain  circumstances.  Specifications  as  to 
the  concealment  or  transfer  of  property 
should  specify  with  some  particularity  what 
property  has  been  concealed  or  transferred. 
In  re  Mawson,  (_S.  D.  N.  Y.)  I  N.  B.  B. 
115. 

345.  Where  the  omission  to  file  specifi- 
cations in  opposition  to  the  bankrupt's  dis- 
charge within  ten  days  after  the  return  day, 
to  show  cause,  was  inadvertant,  creditors 
may  file  the  same  with  permission  wMjicjpro 
ttmc.  In  re  Grefe,  (S.  D.  N.  Y.)  2  N.  B. 
B.  106. 

346.  Petitioning  creditors  are  entitled 
to  a  trial  by  jury  upon  the  allegations  con- 
tained in  their  petition  without  having  pre- 
viously specially  prayed  for  such  a  trial.  In 
re  Lawson,  (Md.)  2  N.  B.  B.  125. 

347.  Where  specifications  in  opposition 
to  the  discharge  of  the  bankrupt  are  filed  by 
a  creditor,  if  the  bankrupt  has  in  the  judg- 
ment of  the  register  conformed  to  all  the  re- 
quirements of  law  and  to  all  his  duty  under 
the  U.  S.  bankrupt  act  of  1867,  the  register 
is  to  certify  that  he  has  so  conformed  except 
in  the  particulars  covered  by  the  specifica- 
tions. In  re  Pulver,  {S.  D.  N.  T.)  2  N. 
B.  B.  101. 

348.  Creditors  are  bound  by  the  specifi- 
cations filed,  failing  in  these  to  oppose  suc- 
cessfully bankrupt's  discharge,  they  cannot 
allege  new  or  different  grounds  hot  contain- 
ed in  the  specifications.  In  re  Rosenfeld, 
Jr.  iN.  /.)  2  N.  B.  B.  49. 

349.  Where  none  of  the  specifications 
are  sustained  by  the  proofs  nor  any  ground 
shown  for  withholding  a  discharge  it  will  be 
granted  whenever  the  register  shall  certify 
conformity  to  the  requirements  of  the  U.  S. 
bankrupt  law  of  1867.  In  re  Harris,  (iS.  D. 
N.  Y.)  2  N.  B.  B.  35 ;  in  re  O'Kell,  (_S.  D. 
N.  r.)  2  N.  B.  B.  35  ;  inre  Tyrrell,  (;S.  B. 
N.  r.)  2  N.  B.  B.  73. 


350.  Special  order  for.  A  special  or- 
der from  the  court  referring  petition  for  dis- 
charge to  the  register  is  necessary.  In  re 
Bellamy,(S.  D.  N.  Y.)  N.  B.  B.  Sup.  25. 

351.  Sureties.  Neither  the  discharge 
of  the  bankrupt  nor  any  step  taken  by  a 
creditor  in  the  course  of  the  proceedings  in 
bankruptcy,  in  regard  to  his  debt  against  the 
bankrupt  can  have  the  effect  to  release,  dis- 
charge or  affect  any  person,  who  is  liable  for 
the  same  debt  for  or  with  the  bankrupt, 
either  as  partner,  joint  contractor,  indorser, 
surety  or  otherwise.  In  re  Levy,  {S-  D.  N. 
r.)  1  N.  B.  B.  66. 

352.  Taking  of  oath.  Where  the 
bankrupt's  oath  is  made  as  required  by  the 
29th  section  of  the  U.  S.  bankrupt  act  of 
1867,  and  a  creditor  files  specifications  in 
opposition  to  the  bankrupt's  discharge, 
which  specifications  are  afterwards  with- 
drawn, he  should  take  and  subscribe  the 
oath  after  such  withdrawal.  In  re  Machad, 
(S.  D.  N.  r.)  2  N.  B.  B.  113. 

353.  To  bankrupt  does  not  re- 
lease his  partner.  And  no  discharge 
granted  under  this  act  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the 
same  debt  for  or  with  the  bankrupt,  either 
as  partner,  joint  contractor,  indorser,  surety 
or  otherwise.  Section  33  U.  S.  bankrupt 
act,  1867. 

354.  To  members  of  copartner- 
ship residing  in  different  districts. 
Sections  36  and  11,  and  general  order  18, 
should  be  construed  together.  Where  dis- 
charge, opposed  for  want  of  jurisdiction,  be- 
cause members  of  bankrupt  firm  had  re- 
sided in  different  districts  at  the  time  of  the 
commencement  of  proceedings.  Held,  sec- 
tion 36  provides  that  "  if  such  copartners  " 
— that  is,  copartners  in  trade  who  are  sought 
to  be  adjudged  bankrupts  on  the  petition  of 
themselves,  or  any  one  of  them,  or  of  any 
creditor  of  theirs — "  reside  in  different  dis- 
tricts, that  court  in  which  the  petition  is  first 
filed  shall  retain  exclusive  jurisdiction  over 
the  case."  This  provision  implies  that  the 
court  which  first  obtains  jurisdiction  over 
the  subject  matter  of  the  petition,  and  over 
the  person  of  the  petitioner,  shall  have  ex- 
clusive jurisdiction  over  the  case ;  that  is. 
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over  the  subject  matter  of  the  petition,  and 
over  all  the  copartners  if  the  non-petitioning 
copartners  be  brought  in  by  appropriate  pro- 
cess. The  objections  to  the  jurisdiction  of 
the  court  are  overruled,  and  the  case  will 
stand  for  hearing  on  the  other  specifications. 
In  re  Pean  et  al.  5  N.  B.  B.  30. 

355.  Under  state  law.  A  state  lavr 
by  which  a  debtor  is  disehaged  fi-om  his 
debts,  is  valifl  as  respects  conti-acts  made 
after  its  passage,  between  citizens  of  the 
state,  but  invalid  as  to  all  contracts  made 
elsewhere,  where  citizens  of  other  states  are 
parties.  Where  a  contract  is  made  in  one 
state  between  one  of  its  citizens  with  a  cit- 
izen of  another  state  to  be  performed  in  his 
state,  the  law  of  the  place  of  contiuct,  as 
well  as  of  its  performance,  becomes  an  ele- 
ment of  the  agreement.  The  fact  that  a  cit- 
izen of  one  state  resorts  to  the  courts  of  an- 
other state  to  enforce  a  debt  against  one  of 
its  citizens  by  judgment  and  execution,  does 
not  divest  him  of  his  extraterritorial  immu- 
nity, so  as  to  prevent  him  from  objecting  to 
the  subsequent  discharge  of  his  debtor  from 
the  debt  under  the  insolvent  laws.  .  A  state 
bankrupt  law  authorizing  the  discharge  of  an 
imprisoned  debtor  from  imprisonment  and 
also  from  his  debts,  is  void  only  as  to  the 
provisions  discharging  the  debt.  The  dis- 
charge from  imprisonment  affects  the  credi- 
tor's remedy  only,  and  is  not  in  conflict  with 
the  constitution  of  the  United  States.  Insol- 
vent laws  do  not  enter  into  nor  contribute  a 
part  of  the  agreement  between  contracting 
parties.  They  are  acts  of  sovereignty,  sus- 
tained by  considerations  of  public  expediency, 
and  they  operate  not  as  a  part  of  the  contract 
but  in  hostility  to  it.  Where  on  a  purchase 
of  goods  of  merchants  in  New  York,  by  a 
citizen  of  South  Carolina,  a  note  was  given 
payable  in  the  latter  state,  upon  which  a 
judgment  was  subsequently  obtained  in  its 
courts,  and  the  debtor  imprisoned,  his  dis- 
charge from  his  imprisonment  and  the  debt 
under  an  insolvent  law  of  South  Carolina, 
passed  in  1759,  and  amended  in  1788 ;  held, 
that  the  discharge  was  invalid.  Donnelly  v. 
Corbett,  3  Selden,  500. 

356.  A  discharge  obtained  under  an  in- 
solvent law  of  one  of  the  United  States,  is 
no  bar  to  an  action  brought  by  a  citizen  of 
another   state  against  the   insolvent,   even 
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upon  a  contract  made  between  them  in  the 
state  where  the  insolvent  law  was  passed. 
Braynard  v.  Marshall,  8  Pick.  (Mass.)  194. 

357.  A  discharge  under  the  bankrupt  or 
insolvent  law  of  any  state  is  a  good  bar  to 
an  action  brought  in  a  state  other  than  that 
of  which  the  creditor  is  a  citizen,  the  con- 
tract sued  having  been  made  within  the 
state  which  enacted  the  law  and  the  debtor 
being  there  a  subject  and  citizen  at  the  time 
of  making  it.  Blanchard  v.  Russell,  13 
.1. 


358.  Where  an  insolvent  debtor  is  dis- 
charged from  his  debts  by  virtue  of  an  un- 
constitutional state  bankrupt  law,  a  creditor 
will  not  be  considered  to  have  assented  to 
or  ratified  the  discharge,  notwithstanding 
he  may  have  proved  his  debt  under  the 
commission  and  received  a  dividend,  or  have 
acted  as  one  of  the  assignees.  In  an  action 
by  such  creditor,  any  dividend  received  by 
him  under  the  commission  will  be  considered 
as  a  payment  pro  tanto  of  his  debt.  Kim- 
berly  v.  Ely,  6  Pick.  Mass.  Bep.  440. 

259.  Where  a  contract  was  made  in  this 
state  with  a  citizen  of  this  state  by  a  citizen 
of  Pennsylvania,  and  there  was  no  provision 
that  it  should  be  performed  in  Pennsylvania, 
it  was  holden  that  a  discharge  of  the  debtor 
under  an  insolvent  law  of  that  state  was  no 
bar  to  an  action  here  upon  such  contract. 
Bradford  etal.  v.  Farrand,  13  (Jlfoss.)  18 

360.  A  person  having  a  discharge  under 
the  insolvent  laws  of  the  state  of  New  York 
was  holden  liable  for  money  received  by  him 
for  the  use  of  another  after  his  petition  and 
before  the  date  of  his  certificate.  Pease  v. 
Folger,  14  Mass.  264. 

361.  There  being  no  general  bankrupt 
law  of  the  United  States  in  force,  the  law  of 
a  state  providing  for  the  discharge  of  an  in- 
solvent debtor  upon  the  surrender  of  his 
property,  is  a  constitutional  law  so  far  as  it 
operates  upon  the  future  contracts  made 
within  such  state  by  citizens  thereof,  and 
which  contracts  by  their  terms  are  to  be 
performed  within  the  limits  of  such  state. 
A  discharge  obtained  under  such  operation 
of  an  insolvent  law  of  another  state,  is  a 
good  defence  to  an  action  brought  in  this 
state  upon  a  contract  embraced  in  the  dis- 
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572. 


Betts  V.  Bagley,  12  Pick.  (Mass.') 


362.  A  note  dated  and  given  in  Massa- 
cnusetts  to  a  person  residing  here  by  a  person 
domiciled  in  another  state  at  the  date  and 
at  the  maturity  of  the  note,  is  barred  by  a 
discharge  under  the  Massachusetts  insolvent 
law  St.  1838,  c.  163,  duly  obtained  by  the 
promissor,  who  removed  here  between  the 
maturity  of  the  note  and  the  commence- 
ment of  the  suit.  Beal  v.  Burchstead,  10 
Cmh.  (Mass.)  523. 

363.  A  citizen  of  this  state  ordered  goods 
from  a  trader  in  Connecticut,  which  were 
sent  to  him.  SLeld,  that  A.'s  discharge 
under  the  insolvent  law  of  this  state  was 
not  a  bar  to  an  action  brought  against  him 
for  the  price  of  the  goods,  by  the  seller,  who 
had  not  proved  his  claim  under  that  law. 
Woodbridge  v.  Allen,  12  Met.  (Mass.)  470. 

364.  Th#  act  of  congress  passed  March 
2,  1867,  supersedes  the  state  insolvent  laws, 
even  when  plaintiff  and  defendant  are  both 
citizens  of  the  same  state;  hence  a  discharge 
under  the  insolvent  laws  of  a  state  is  no  de- 
fence to  an  action  brought  to  recover  an 
amount  stated  to  be  due  on  open  account. 
Cassard  etal.  v.  Kroner,  4  N.  B.  B.  185. 

365.  A  discharge  under  the  insolvent 
laws  of  this  state  is  valid,  though  the  peti- 
tioner does  not  mention  in  the  list  of  cred- 
itors returned  to  the  court  the  name  of  the 
plaintiff,  at  whose  suit  he  is  imprisoned, 
provided,  he  has  given  the  notice  prescribed 
by  the  court.  The  Commonwealth  v.  Cor- 
win,  4  S.  (^  iJ.  Penn.  Sep.  2. 

366.  Under  insolvent.  A  discharge 
under  the  insolvent  act  is  conclusive  except 
in  cases  of  fraud.  Cole  v.  Staffbrd,  Coleman 
and  Caines'  cases,  228. 

367.  Under  Insolvent  law  of 
1813.  An  action  on  a  note  given  Feb- 
ruary 6,  1812,  just  before  the  repeal  of  the 
insolvent  act  of  1811,  which  was  repealed 
February  14,  1812,  is  barred  by  a  discharge 
under  the  insolvent  act  of  April  12,  1813. 
Bryar  v.  Wilcocks,  3  Cowen,  159. 

368.  Under  the  English  law.  A 
discharge  under  the  English  bankrupt  law 


of  a  merchant  residing  in  England  from  a 
debt  to  a  citizen  of  Massachusetts,  con- 
tracted and  payable  in  England,  is  a  bar  to  a 
subsequent  action  on  the  debt  in  this  state, 
whether  the  creditor  proved  his  debt  under 
the  English  commiiSsion  of  bankruptcy  or 
not.     May  v.  Breed,  7  Cush.  (Mass.)  15. 

369.  Validity  of.  The  discharge  of 
one  who  gives  bond  for  his  appearance  to 
take  the  benefit  of  the  insolvent  laws  by  a 
judge  or  the  prothonotary,  is  binding  upon 
the  sheriff  who  has  the  debtor  in  custody, 
whether  the  bond  given  be  legal  or  illegal 
Frick  V.  Kitchen,  4  Penn.  Bep.  30. 

370.  Where  the  petitioning  creditor 
purchased  the  demand  three  or  four  years 
before  the  debtor  applied  for  his  discharge, 
and  there  was  no  evidence  that  the  creditor 
did  not  hold  it  as  a  debt  against  the  insolvT 
ent  to  the  full  amount,  or  that  the  latter  had 
any  knowledge  of  the  circumstances  -attend 
ing  such  purchase,  or  of  the  amount  paid  for 
the  demand.  Held,  that  the  mere  fact  of 
the  creditor  signing  the  insolvent's  petition 
as  a  creditor  for  the  full  amount  of  the 
demand,  when  he  had  purchased  the  same 
for  a  less  amount,  would  not  avoid  the  dis- 
charge.    Small  V.  Graves,  7  Barb.  576. 

37 1 .  A  contract  made  in  Massachusetts 
between  resident  citizens  thereof  during  the 
time  the  insolvent  law  of  that  state  of  April 
23,  1838,  was  in  force,  and  there  to  be  per- 
formed, is  discharged  in  that  state,  and  no 
suit  can  be  further  prosecuted  thereon  if  the 
debtor  by  a  course  of  proceedings  in  due  form 
of  law  obtains  his  certificate  of  discharge, 
and  pleads  the  same  in  bar  of  an  action  on 
such  contract.  The  discharge  of  a  contract 
in  the  state  where  the  parties  resided,  and 
where  it  was  made  and  to  be  performed,  is 
a  discharge  thereof  in  every  other  state. 
Stone  V.  Tibbetts,  26  Maine  Beports,  110. 

372.  A  discharge  is  not  rendered  valid 
against  the  plaintiff'  from  the  fact  that  he 
united  with  the  defendant  for  the  benefit  of 
a  state  insolvent  law.  Agnew  v.  Piatt,  15 
Pick.  (Mass.)  417. 

373.  If  a  bankrupt  petitioning  for  bis 
discharge  in  the  district  court  of  the  United 
States,  give  to  a  creditor  who  is  opposing 
such  discharge,  money  or  property  to  with- 
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draw  his  opposition  which  he  accepts,  and 
accordingly  ceases  to  oppose  the  transaction, 
is  not  such  a  fraud  as  will  avoid  the  dis- 
charge when  pleaded  to  an  action  for  an 
antecedent  debt.  Chamberlain  v.  Griggs,  3 
Denio,  9. 

374.  A  discliarge  in  insolvency  is  not 
invalid,  although  the  claim  of  one  of  the 
creditors  whose  assent  was  necessary  to 
authorize  the  granting  of  the  certificate  was 
secured  by  a  mortgage  executed  by  the 
debtor  to  the  person  who  originally  held 
the  claim,  if  the  mortgage  was  not  trans- 
ferred to  the  person  by  whom  the  claim 
was  proved.  A  discharge  in  insolvency  is 
not  invalid,  although  some  of  the  creditors 
whose  assent  was  necessary  to  authorize 
the  granting  of  the  certificate  proved  their 
claims  in  other  ways  than  by  making  oath 
to  them  at  regular  meetings,  and  the  circum- 
stances authorizing  them  to  do  so  do  not 
appear  of  record.  Whiton  v.  Nichols,  3 
Allen,  (Mass.')  583. 

375.  A  discharge  of  a  debtor  under  the 
insolvent  laws  of  Massachusetts  will  not  bar 
an  action  in  the  courts  of  Maine,  insti- 
tuted by  a  citizen  of  Maine,  against  such 
debtor  who  resides  in  Massachusetts,  al- 
though the  contract  was  made  and  by  its 
terms  to  be  performed  in  Massachusetts. 
Felah  ».  Bugbee,  48  Maine  Bep.  9. 

376.  Validity  of,  how  contested 
in  chancery.  A  suit  upon  a  creditor's 
bill  cannot  be  further  proceeded  with  against 
a  defendant,  after  he  has  obtained  a  regular 
discharge  as  a  bankrupt,  unless  the  com- 
plainant intends  to  contest  the  validity  of 
such  discharge  for  the  purpose  of  obtaining 
a  personal  decree  against  the  bankrupt. 
And  where  the  complainant  wishes  to  con- 
test the  validity  of  the  discharge,  his  proper 
course  is  to  file  a  supplemental  bill,  stating 
the  commencement  of  the  original  suit,  the 
subsequent  decree  in  bankruptcy,  the  dis- 
charge of  the  bankrupt,  and  the  facts  upon 
which  the  discharge  is  claimed  to  be  void 
and  inoperative,  and  making  the  assignee  in 
bankruptcy  as  well  as  the  bankrupt  him- 
self, a  party  to  such  bill.  But  if  the  com- 
plainant merely  wishes  to  proceed  against 
the  property  which  has  passed  to  the  as- 
signee in  bankruptcy,  subject  to  his  prior 


claim  thereon,  he  must  revive  the  suit 
against  the  assignee  alone,  stating  the  dis- 
charge of  the  bankrupt  as  a  ground  for 
proceeding  no  further  in  the  suit  against 
the  bankrupt  as  a  party.  Penniman  v. 
Norton,  1  Barb.  246. 

377.  Validity  of,  may  be  con- 
tested. Always  provided.  That  any 
creditor  or  creditors  of  said  bankrupt,  whose 
debt  was  proved  or  provable  against  the 
estate  in  bankruptcy,  who  shall  see  fit  to 
contest  the  validity  of  said  discharge  on  the 
ground  that  it  was  fraudulently  obtained, 
may  at  any  time  within  two  years  after  the 
date  thereof,  apply  to  the  court  which 
granted  it  to  set  aside  and  annul  the  same. 
Such  application  shall  be  in  writing,  shall 
specify  which,  in  particular,  of  the  several 
acts  mentioned  in  section  twenty-nine  it  is 
intended  to  give  evidence  of  against  the 
bankrupt,  setting  forth  the  grounds  of  avoid- 
ance, and  no  evidence  shall  be  admitted  as 
to  any  other  of  the  said  acts  ;  but  said  ap- 
plication shall  be  subject  to  amendment  at 
the  discretion  of  the  court.  The  court  shall 
cause  reasonable  notice  of  said  application 
to  be  given  to  said  bankrupt  and  order  him 
to  appear  and  answer  the  same  within  such 
time  as  the  court  shall  seem  fit  and  proper. 
If  upon  the  hearing  of  said  parties,  the  court 
shall  find  that  the  fraudulent  acts,  or  any  of 
them  set  forth  as  aforesaid  by  said  creditor 
or  creditors  against  the  bankrupt  are  proved, 
and  that  said  creditor  or  creditors  had  no 
knowledge  of  the  same  until  after  the  grants 
ing  of  said  discharge,  judgment  shall  be 
given  in  favor  of  said  creditor  or  creditors, 
and  the  discharge  of  said  bankrupt  shall  be 
set  aside  and  annulled.  But  if  said  court 
shall  find  that  said  fraudulent  acts,  and  all 
of  them,  set  forth  as  aforesaid,  are  not 
proved,  or  that  they  were  known  to  said 
creditor  or  creditors  before  the  granting  of 
said  discharge,  then  judgment  shall  be  ren- 
dered in  favor  of  the  bankrupt,  and  the 
validity  of  his  discharge  shall  not  be  affected 
by  said  proceedings.  Section  34  U.  S. 
bankrupt  act,  1867. 

378.  Vitiation  of.  The  act  which 
will  vitiate  the  discharge,  must  be  an  act  of 
the  insolvent.  He  must  procure  the  credi- 
tor to  become  a  petitioner  for  a  larger 
amount  than  is  in  good  faith  due  him;  and 
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this  must  be  done  in  order  to  obtain  a  dis- 
charge.    Small  V.  Graves,  7  Barb.  576. 

379.  "Want  of  jurisdiction.  A  dis- 
cbarge granted  without  jurisdiction  to  grant 
it  is  not  duly  granted  and  is  no  discharge. 
In  re  Penn,  (S.  D.  N.  Y.)  3  N.  E.  B. 
145. 

380.  What  debts  are  affected.  A 
bankrupt  is  entitled  to  a  discharge  from  all 
his  debts  provable  against  his  estate,  vrhich 
were  contracted  prior  to  January  1st,  1869, 
but  a  discharge  does  not  bar  debts  contracted 
since  January  1st,  1869,  which  have  not 
been  proved,  when  the  assets  do  not  equal 
50  per  cent,  of  claims  proved,  contracted 
since  Jan.  1st,  1869.  In  re  Seay,  (Tmn.) 
4  iV.  B.  B.  82. 

381.  What  debts  barred  by.  An 
insolvent  discharge,  whether  obtained  upon 
the  joint  application  of  the  insolvent  and  his 
creditors,  or  upon  his  sole  application  to  ex- 
onerate his  person  from  imprisonment,  ope- 
rates as  well  upon  debts  arising  ex  dedicto 
as  upon  those  arising  ex  contractie.  Luther 
V.  Deyo,  19  Wend.  629. 

382.  What  debts  released.  And 
be  it  further  enacted.  That  a  discharge  duly 
granted  under  this  act  shall,  with  the  excep- 
tions aforesaid,  release  the  bankrupt  from 
all  debts,  claims,  liabilities  and  demands 
which  were  or  might  have  been  proved 
against  his  estate  in  bankruptcy,  and  may 
be  pleaded,  by  a  simple  averment,  that  on 
the  day  of  its  date  such  discharge  was 
granted  to  him,  setting  the  same  forth  in 
Jiac  verba,  as  a  full  and  complete  bar  to  all 
suits  brought  on  any  such  debts,  claims, 
liabilities,  or  demands,  and  the  certificate 
shall  be  conclusive  evidence  in  favor  of  such 
bankrupt  of  the  fact  and  the  regularity  of 
such  discharge.  Section  34  U.  S.  bankrupt 
act,  1867. 

383.  What  debts  not  released. 

A  discharge  under  the  act  of  assembly  of 
Rhode  Island  (of  1756)  from  all  debts,  du- 
ties, contracts  and  demands  outstanding  at 
the  time  of  such  discharge,  upon  surrender 
of  all  the  debtor's  property,  will  not  protect 
him  against  a,  debt  contracted  in  a  foreign 


country.    Clarke's  executors  v.  Van  Riems- 
dyke,  9  Crunch,  (U.  S.  S.  Ct.)  155. 

384.  When  a  bar  to  an  action. 
A  discharge  in  insolvency  is  a  bar  to  the  re- 
covery of  damages  for  the  conversion  of 
goods,  though  such  damages  as  are  alleged 
by  way  of  aggravation  in  an  action  of  tort 
for  breaking  and  entering  the  plaititiff's 
close.  Bickfordr.  Barnard,  8  Allen,  (Mass.^ 
314. 

385.  In  New  York  a  discharge  in  bank- 
ruptcy may  be  pleaded  in  bar  to  an  action 
upon  a  judgment  recovered  in  that  state  be- 
fore the  granting  of  the  discharge,  but  after 
the  commencement  of  the  proceedings  in 
bankruptcy,  upon  a  debt  which  existed  prior 
to  the  commencement  of  such  proceedings, 
and  the  same  defence  may  be  made  to  an  ac- 
tion brought  upon  such  judgment  in  this 
commonwealth.  Haggerty  v.  Amory,  7  Al- 
len,  {Mass.')  458. 

386.  When  a  bar  to  execution 
against  the  person.  To  an  action  of 
debt  on  judgment,  the  defendant  pleaded  a 
discharge  under  the  act  to  abolish  imprison- 
ment for  debt,  the  plaintiff  replied,  that  on 
the  day  appointed  for  the  appearance  of  the 
creditors  to  show  cause  against  the  dis- 
charge, a  certain  creditor  appeared  to  op- 
pose the  application,  when  the  defendant,  to 
induce  said  creditor  to  withdraw  his  opposi- 
tion, secured  to  him  the  payment  of  one- 
half  of  his  debt  ;  whereby  the  plaintiffs 
withdrew  their  opposition,  and  the  defendant 
obtained  his  discharge.  Issue  was  taken  on 
the  replication  and  a  verdict  found  for  the 
plaintiffs.  The  defendant  then  moved  in  ar- 
rest of  judgment,  or  for  some  order  direct- 
ing an  entry  on  the  record  qualifying  the 
judgment,  so  that  no  execution  should  issue 
against  his  person.  Held,  that  the  facts  sta- 
ted in  the  replication,  (though  found  to  be 
true)  were  not  so  pleaded  as  to  avoid  the 
discharge,  and  that  the  judgment,  although 
it  could  not  be  arrested,  must  be  so  modified 
as  to  prevent  the  execution  from  issuing 
against  the  defendant's  person.  Phoenix "». 
Stagg,  1  Hall,  635. 

387.  A  certificate  of  discharge  obtained 
by  an  insolvent  debtor  under  the  name  of 
Edward  P.   Smith,  is  a  bar  to  an<  action 
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against  him  on  a  contract  executed  by  him 
under  the  name  of  Edvrard  Smith,  before  the 
commencement  of  the  proceedings  in  insol- 
vency, if  he  used  both  names  in  his  business^ 
although  the  plaintiff  knew  him  only  by  the 
name  of  Edward  Smith,  and  did  not  know 
of  the  proceedings  in  insolvency.  Hubbard 
V.  Smith,  4  Oray,  {Mass.)  72. 

388.  A  certificate  of  discharge  under  the 
insolvent  laws  of  this  state  is  a  bar  to  an  ac- 
tion on  a  contraxst  made  by  a  citizen  of  this 
state  with  a  citizen  of  another  state  who 
does  not  prove  his  claim  under  those  laws, 
if  the  contract  by  its  express  terms  is  to  be 
performed  in  this  state.  (Metcalp,  J.,  dis- 
senting.) Scribner».  Fisher,  2  Crray,  (^Mass.) 
43. 

389.  A  certificate  of  discharge  under  the 
insolvent  laws  of  this  state  is  a  bar  to  an  ac- 
tion on  a  contract  between  two  citizens  of 
this  state,  though  made  and  to  be  performed 
in  another  state.  Marsh  v.  Putnam,  3 
Gray,  (Jfflsss.)  551. 

390.  Where  a  contract  is  entered  into  in 
this  state,  and  to  be  performed  here  between 
parties  who  are  citizens  thereof,  and  the  cre- 
ditor subsequently  removes  to  and  becomes 
a  citizen  of  another  state,  in  pursuance  of  an 
intention  to  do  so  formed  before  the  making 
of  the  contract ;  such  removal  and  residence 
will  not  prevent  the  debtor's  certificate  of 
discharge,  under  the  insolvent  laws,  from 
being  a  bar  to  an  action  on  the  contract  in 
the  courts  of  this  state.  Brigham  v.  Hen- 
derson, 1  Cush.  (^Mass.)  430. 

39 1 .  A  certificate  of  discharge  under  the 
insolvent  laws  of  this  state  is  a  bar  to  an  ac- 
tion by  a  citizen  of  another  state,  on  a  pro- 
missory note  expressly  payable  in  this  state. 
Capron  v.  Johnson,  5  Crray,  (^MassS)  539; 
Burrall  v.  Rice,  5th  Crray,  (ilfass.)  539. 

392.  While  the  United  States  bankrupt 
act  of  1841  was  in  force  and  the  insolvent 
laws  of  this  state  suspended.  A.,  an  insol- 
vent debtor  made  a  deed  of  assignment  of 
his  property  in  trust  for  all  his  creditors, 
who  should  execute  said  deed  and  thereby 
release  their  demands.  By  the  terms  of 
this  deed  $200  were  reserved  for  A.'s  ben- 
efit, and  he  paid  money  to  one  of  his  credit- 


ors to  induce  him  to  execute  the  deed.  Af- 
ter the  deed  was  executed  by  most  of  his 
creditors  a  creditor  who  had  not  executed  it 
sued  A.,  who  paid  his  demand  in  full.  Af- 
ter the  repeal  of  said  bankrupt  act,  A.  took 
the  benefit  of  the  insolvent  laws  of  this 
state,  and  was  discharged  under  their  pro- 
visions in  due  form.  He  did  not  include  in  his 
schedule  of  property  and  list  of  creditors 
the  property  conveyed  by  the  deed  afore- 
said, nor  the  names  of  those  who  executed 
that  deed.  After  A.  was  discharged  under 
the  insolvent  laws  an  action  was  brought 
against  him  on  a  demand  due  when  he  made 
said  deed  of  assignment,  by  a  creditor  who 
did  Hot  execute  that  deed,  and  A.  relied  in 
defence  on  his  last  discharge.  Held,  that 
A.'s  proceedings  aforesaid  before  he  took 
the  benefit  of  the  insolvent  laws  did  not 
invalidate  his  discharge  under  those  laws, 
and  that  the  action  was  barred  by  that  dis- 
charge. Atkins  V.  Spear,  8  Met.  (^Mass.) 
490. 

398.  Where  a  judgment  on  a  contract 
was  obtained  in  this  state  and  afterwards  the 
defendant  obtained  a  discharge  under  such 
insolvent  law  embracing  the  contract,  it  was 
decided  in  a  suit  here  upon  the  judgment 
that  the  court  would  look  behind  the  judg- 
ment to  the  original  contract,  and  that  the 
discharge  was  a  bar  to  the  action.  Betts  v. 
Bagley,  12  Pick.  {Mass.}  572. 

394.  When  no  bar  to  an  action. 
A  citizen  of  this  state  gave  a  note  to  the 
treasurer  of  the  state  of  Connecticut  for 
rent  of  land  situate  in  this  state,  owned  by 
that  state,  and  leased  to  him  by  an  agent  of 
that  state.  It  was  held  in  an  action  on  the 
note  that  the  discharge  of  the  malier,  under 
the  insolvent  laws  of  this  state  was  not  a 
bar  to  the  action,  the  claim  not  having  been 
proved  under  those  laws.  Clark  v.  Hatch, 
7  Cush.  {Mass.)  455. 

395.  A  certificate  of  discharge  under  the 
United  States  bankrupt  act  of  1841,  is  no  bar 
to  an.  action  brought  on  a  covenant  against 
incumbrances  in  a  deed  conveying  land  to 
recover  damages  sustained  by  the  grantee 
subsequently  to  such  discharge.  French  v. 
Morse,  2  Cfray,  {Mass.)  111. 

396.  The  supreme  court  of  the  United 
States  having  decided  that  a  discharge  un- 
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der  the  insolvent  laws  of  the  commonwealth 
is  no  bar  to  an  action  upon  a  promissory 
note  given  to  a  citizen  of  another  state,  who 
has  not  proved  his  clain  in  insolvency,  al- 
though the  note  was  payable  in  this  com- 
monwealth, this  court  will  adopt  and  apply 
the  same  doctrine.  Kelley  v.  Drury,  9 
Allen,  (ilfoss.)  27. 

397.  A  discharge  under  the  TJ.  S. 
bankrupt  act  of  1841,  does  not  bar  a  suit 
on  the  Rev.  Sts.,  c.  104,  §  4,  to  recover  pos- 
session of  lands  or  tenements  wrongfully 
withheld  from  the  owner.  Crosby  v.  Went- 
worth,  7  Met.  (JIfass.)  10. 

398.  "Where  the  proceeds  of  goods  trans- 
ferred by  an  absolute  bill  of  sale  as  collate- 
ral security  for  a  debt,  and  sold  by  the  cred- 
itor in  a  suit  brought  by  a  prior  mortgagee 
of  the  goods,  a  discharge  in  bankruptcy  of 
the  debtor  pending  that  suit  is  no  bar  to  the 
creditor's  right  of  action  against  the  debtor 
on  the  implied  warranty  of  title.  Bennett 
V.  Bartlett,  6  Cush.  {Mass.')  225. 

399.  When  the  condition  of  a  replevin 
bond  is  broken  by  the  failure  of  the  plaintiff 
in  replevin  to  deliver  up  the  property  on 
demand  of  the  defendant  after  judgment  for 
a  return,  a  discharge  in  insolvency  of  a 
Surety  on  the  bond  from  all  debts  due  at  a 
time  previous  to  such  demand,  though  sub- 
sequent to  the  commencement  of  the  action 
of  replevin  is  no  bar  to  an  action  against  him 
on  the  bond.  Sleeper  v.  Miller,  7  Cush. 
CMdSS.)  594. 

400.  A  discharge  in  bankruptcy  ob- 
tained by  the  debtor  after  the  rendition  of  a 
judgment  against  him,  in  an  action  com- 
menced previous  to  his  petition  for  the  ben- 
efit of  the  bankrupt  act  is  no  defence  to  an 
action  on  the  judgment.  Woodbury  v. 
Perkins,  5  Cush.  (ilfoss.)  86. 

40 1 .  A  certificate  of  discharge  obtained 
upon  second  proceedings  in  insolvency  is  no 
bar  to  an  action  upon  a  debt  which  might 
have  been  proved  under  the  first  proceedings 
»nd  was  not  proved  under  the  second  pro- 
ceedings, unless  it  was  discharged  by  the 
first  proceedings  and  renewed  by  a  subse- 
quent promise.  Gardner  v.  Way,  8  Gra'i/, 
CMass.}  189. 


408.  A  certificate  of  discharge  nnder 
the  insolvent  laws  of  this  state  is  no  bar  to 
an  action  by  a  citizen  of  another  state  on  a 
negotiable  promissory  note  made  here  speci- 
fying no  place  of  payment  and  indorsed  in 
blanks,  although  the  plaintiff  produces  no 
evidence  except  the  note.  Houghton  v 
Maynard,  5  Gray,  (Mass.)  552. 

403.  A  discharge  of  a  citizen  of  Rhode 
Island,  under  the  insolvent  laws  of  that 
state  is  not  a  bar  to  an  action  of  debt 
brought  in  this  state  against  such  citizen 
upon  a  judgment  rendered  in  that  state,  the 
creditor  being  a  citizen  of  this  state.  Wat- 
son V.  Bourne,  10  Mass.  337. 

404.  As  between  a  bankrupt  principal 
and  his  surety,  who  paid  the  debt  after 
the  principal's  discharge,  the  judgment  for 
which  was  not  obtained  until  after  the  peti- 
tion and  decree,  it  seems  that  the  plea  of 
discharge  in  bankruptcy  will  not  avail  the 
former  in  a  suit  to  recover  the  amount 
so  paid  by  the  latter.  A  promise  to  a 
bankrupt  under  these  circumstances  to  pay 
the  debt  if  time  was  granted,  which  was 
granted,  enures  to  the  benefit  of  the  surety, 
though  it  was  made  to  the  attorney  of  the 
judgment  creditor.  Comfort  v.  Eisenbeis, 
11  Perm.  Hep.  13. 

405.  A  discharge  under  the  insolvent 
law  of  the  District  of  Columbia  is  not  a  bar 
to  an  action.  King  v.  Riddle,  7  Crunch, 
(CT.  S.  S.  CQ  168. 

406.  A  discharge  under  a  foreign  bank 
rupt  law  is  no  bar  to  an  action  in  the  courts 
of  this  country  on  a  contract  made  here. 
McMillan  v.  McNeill,  4  Wheat.  (IT.  S.  S. 
Ct.)  209. 

407.  A  discharge  obtained  under  the 
insolvent  or  bankrupt  law  of  one  state,  is 
not  a  bar  to  an  action  on  a  note  given  in 
and  payable  in  the  same  state,  the  party  to 
whom  the  note  was  given  having  been  and 
being  of  a  different  state,  and  not  having 
proved  his  debt  against  the  defendant's 
estate  in  insolvency,  nor  in  any  manner 
been  a  party  to  those  proceedings.  Bald- 
win V.  Hale,  (U.  S.  S.  Ct.)  1  Wallace,  223; 
Baldwin  v.  Bank  of  Newbury  id.  234. 

408.  When  no  bar  to  a  claim  for 
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tort.  In  pleading  an  insolvent  discharge 
from  all  debts,  in.bar  of  an  action  on  a  judg- 
ment for  a  tort,  the  plea  must  allege  that 
the  plaintiff  was  a  resident  within  this  state 
at  the  time  of  the  first  pubUcation  of  the 
notice  of  the  application  for  the  discharge, 
or  that  being  resident  abroad  he  united  in 
the  petition  or  accepted  a  dividend  or  judg- 
ment non-obstante  veredicto  will  be  rendered 
for  the  plaintiff;  and  where  there  is  no  aver- 
ment to  that  effect  the  court  will  not  pre- 
sume that  the  defect  was  supplied  by  proof 
on  the  trial.  Smith  v.  Bennett,  17  Wend. 
479. 

409.  When  no  bar  to  a  judg- 
ment. A  discharge  in  bankruptcy  is  no 
bar  to  a  judgment  recovered  after  the 
defendant's  application  to  be  decreed  a  bank- 
rupt, although  founded  upon  a  claim  which 
until  merged  in  the  judgment  would  have 
been  provable  in  bankruptcy.  Uran  v. 
Houdlette,  36    Me.    15. 

410.  When  a  bar  to  an  action  in 
Maine.  The  bankrupt  laws  of  another 
country  cannot  govern  our  courts  in  regard 
to  contracts  made  there,  excepting  from  a 
principal  of  comity,  extending  the  right  to 
other  nations  which  if  demands  and  exer- 
cises for  itself.  But  where  it  is  manifest 
that  the  foreign  bankrupt  law  was  not  in- 
tended to  have  effect  beyond  the  jurisdiction 
of  the  government  where  it  was  made,  the 
courts  of  another  government  cannot  give 
it  an  operation  beyond  the  purposes  of  its 
author.  Nor  would  the  court  regard  such 
a  law  if  it  should  make  an  unjust  discrim- 
ination between  the  foreign  and  domestic 
creditor.  A  certificate  of  discharge  in  bank- 
ruptcy from  the  contract,  according  to  the 
law  of  the  place  where  it  is  made,  and  where 
it  is  to  be  performed,  is  a  legal  bar  to  an  action 
in  this  state,  though  the  plaintiff  is,  and  ever 
has  been  one  of  its  citizens.  Very  v.  Mc- 
Henry,  29  Maine  Reports,  306. 

411.  When  not  a  bar  to  rent.  A 
discharge  under  the  late  bankrupt  act,  is 
not  a  bar  to  the  recovery  of  rent,  which 
accrued  after  presenting  the  petition  in  bank- 
ruptcy, upon  a  lease  executed  by  the  bank- 
rupt, as  lessee  before  that  time.  Steinmets 
V.  Ainslie,  4  Benio,  573. 

413.  When  and  when  not  granted. 


Damages  awarded  against  a  defendant  in  a, 
suit  of  divorce  will  not  justify  the  suspension 
of  an  order  of  discharge  with  imprisonment, 
either  on  the  ground  of  unjustifiable  extrav- 
agance in  living,  or  that  the  damages  were 
incurred  without  any  reasonable  or  probable 
grounds  or  expectation  of  being  able  to  pay 
them.  Ex  parte  Griffiths,  10  Jur.,  N.  S. 
785;  33  L.  J.,  Bank.  44;  10  L.  T.,  N.  8. 
705.     (Eng.) 

413.  And  he  it  further  enacted.  That 
if  it  shall  appear  to  the  court  that  the  bank- 
rupt has  in  all  things  conformed  to  his  duty 
under  this  act,  and  that  he  is  entitled  under 
the  provisions  thereof  to  receive  a  discharge, 
the  court  shall  grant  him  a  discharge  from 
all  his  debts  except  as  hereinafter  provided, 
and  shall  give  him  a  certificate  thereof  under 
the  seal  of  the  court.  Section  32  U.  S. 
bankrupt  act,  1867. 

414.  No  discharge  shall  be  granted,  or, 
if  granted,  be  valid,  if  the  bankrupt  has 
wilfully  sworn  falsely  in  his  affidavit  annex- 
ed to  his  petition,  schedule,  or  inventory,  or 
upon  any  examination  in  the  course  of  the 
proceedings  in  bankruptcy,  in  relation  to  any 
material  fact  concerning  his  estate  or  his 
debts,  or  to  any  other  material  facts.  Or  if  he 
has  concealed  any  part  of  his  estate  or  effects, 
or  any  books  or  writings  relating  thereto;  or 
if  he  has  been  guiltj-  of  any  fraud  or  negligence 
in  the  care,  custody,  or  delivery  to  the  assig- 
nee of  the  property  belonging  to  him  at  the 
time  of  the  presentation  of  his  petition  and 
inventory,  excepting  such  property  as  he  is 
permitted  to  retain  under  the  provisions  of 
this  act ;  or  if  he  has  caused,  permitted,  or 
suffered  any  loss,  waste,  or  destruction  there- 
of;  or  if,  within  four  months  before  ttie  com- 
mencement of  such  proceedings,  he  has  pro- 
cured his  lands,  goods,  money,  or  chattels  to 
be  attached,  sequestered,  or  seized  on  execu- 
tion ;  or  if,  since  the  passage  of  this  act  he 
has  destroyed,  mutilated,  altered,  or  falsified 
any  of  his  books,  documents,  papers,  writ- 
ings, or  securities ;  or  has  made  or  been 
privy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other 
document  with  intent  to  defraud  his  credit- 
ors ;  or  has  removed,  or  caused  to  be  re- 
moved, any  part  of  his  property  from  the 
district  with  intent  to  defraud  his  creditors ; 
or  if  he  has  given  any  fraudulent  preference 
contrary  to  the  provisions  of  this  act  5  or 
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made  any  fraudulent  payment,  gift,  transfer, 
conveyance,  or  assignment  of  any  part  of  his 
property ;  or  has  lost  any  part  thereof,  in 
gaming ;  or  has  admitted  a  false  or  fictitious 
debt  against  his  estate ;  or  if,  having  knowl^ 
edge  that  any  person  has  proved  such  false 
or  fictitious  debt,  he  has  not  disclosed  the 
same  to  his  assignee  vfithin  one  month  after 
such  knowledge  ;  or  if,  being  a  merchant  or 
tradesman,  he  has  not,  subsequently  to  the 
passage  of  this  act,  kept  proper  books  of  ac- 
count ;  or  if  he,  or  any  person  in  his  behalf, 
has  procured  the  assent  of  any  creditor  to 
the  discharge,  or  influenced  the  action  of  any 
creditor  at  any  stage  of  the  proceedings,  by 
any  pecuniary  consideration  or  obligation ; 
or  if  he  has,  in  contemplation  of  becoming 
bankrupt,  made  any  pledge,  payment,  trans- 
fer, assignment,  or  conveyance  of  any  part 
of  his  property  directly  or  indirectly,  abso- 
lutely or  conditionally,  for  the  purpose  of 
preferring  any  creditor  or  person  having  a 
claim  against  him,  or  who  is  or  may  be  un- 
der liability  for  him,  or  for  the  purpose  of 
preventing  the  property  from  coming  into  the 
hands  of  the  assignee,  or  of  being  distributed 
under  this  act  in  satisfaction  of  his  debtsj  or 
if  he  has  been  convicted  of  any  misdemeanor, 
under  this  act,  or  has  been  guilty  of  fraud 
whatever,  contrary  to  the  true  intent  of  this 
act ;  and  before  any  discharge  is  granted,  the 
bankrupt  shall  take  and  subscribe  an  oath  to 
the  effect  that  he  has  not  done,  suffered,  or 
been  privy  to  any  act,  matter,  or  thing  spe- 
cified in  this  act,  as  a  ground  for  withholding 
such  discharge,  or  as  invalidating  such  dis- 
charge if  granted.  Sec.  29  U.  S.  bankrupt 
act,  1867. 

415.  "When  court  must  grant. 
Where  the  bankrupt  has  not  committed  any 
of  the  offences  specified  in  s.  159  of  the  Eng- 
lish bankruptcy  act  of  1861,  the  court  has 
no  discretion  as  to  granting  him  an  order  of 
discharge,  but  is  bound  to  give  him  an  un- 
conditional order  of  discharge.  Ex  parte 
Clayton,  18  W.  B.  53  ;  21  L.  T.,  N.  S.  342. 
(Eng.) 

416.  "WTien  evidence.  If  the  plain- 
tiff in  an  action  to  recover  damages  for  bring- 
ing a  malicious  suit  against  him  upon  a  note, 
has,  for  the  purpose  of  showing  a  want  of 
probable  cause,  introduced  in  evidence,  a 
discharge  in  insolvency,  previously  obtained 


by  him,  the  defendant  may  introduce  evi- 
dence to  show  that  the  discharge  was  invalid; 
and  for  this  purpose,  evidence  of  the 
plaintiff 's  declaration  is  competent.  Leach 
V.  Wilbur,  9  Allen,  (Mass.')  212. 

417.  When  and  how  to  be  set 
off.  Where  a  suit  is  commenced  against  a 
bankrupt,  subsequently  to  bis  discharge,  it 
is  his  duty  to  set  up  the  discharge  as  a  de- 
fence, 80  as  to  pve  the  adverse  party  an  op- 
portunity to  impeach  it,  for  fraud,  if  he 
wishes  to  do  so.  Alcott  v.  Avery,  1  Barh. 
347. 

418.  When  no  defence.  When  one 
who  had  agreed  to  make  a  loan  of  money 
on  a  mortgage  of  real  estate  by  the  borrower, 
received  instead  thereof,  at  the  request  of  the 
latter,  as  security  for  the  loan,  the  note 
guaranteed  by  him,  and  mortgage  of  a  third 
person,  who  being  present  at  the  transaction, 
did  not  disclose  the  fact  that  he  had  been 
dischM-ged  from  the  note  in  bankruptcy,  it 
was  held,  that  the  promisor  was  not  es- 
topped by  such  concealment,  to  set  up  his 
discharge  in  bankruptcy  in  defence  to  an  ac- 
tion on  the  note.  Cambridge  Institution  for 
Savings  v.  Littlefield,  6  Cush.  {Mass.')  210. 

419.  A  discharge  in  insolvency  is  no  de- 
fence to  an  action  on  a  promissory  note  by 
the  payee,  who  was  at  the  time  the  same 
was  made  and  ever  since  continued  to  be  a 
citizen  of  another  state.  Tebbetts  v.  Pick- 
ering, 5  Cush.  {Mass.)  83. 

420.  When  not  available.  A  cred 
itor,  not  named  in  the  bankrupt's  schedules, 
who  attached  by  garnishee  process  property 
of  the  bankrupt  sworn  by  the  evidence  pro- 
duced in  the  progress  of  the  case  to  have 
been  concealed  from  the  bankruptcy  courts, 
was  held  not  to  be  bound  by  the  certificate 
of  discharge  in  bankruptcy,  and  that  the 
certificate  was  no  defence  to  his  action. 
Barnes  v.  Moore,  Ohio,  2  N.  B.  B.  174. 

421.  When  not  valid.  No  discharge 
shall  be  granted,  or,  if  granted,  be  valid,  if 
the  bankrupt  has  wilfully  sVorn  falsely  in 
his  affidavit  annexed  to  his  petition,  schedule 
or  inventory,  or  upon  any  examination  in 
the  course  of  the  proceedings  in  bankruptcy, 
in  relation  to  any  material  fact  concerning 
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his  estate  or  his  debts,  or  to  any  other  ma- 
terial fact ;  or  if  he  has  concealed  any  part 
of  his  estate  or  effects,  or  any  books  or 
■writings  relating  thereto ;  or  if  he  has  been 
.  guilty  of  any  fraud  or  negligence  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the 
property  belonging  to  him  at  the  time  of  the 
presentation  of  his  petition  and  inventory, 
excepting  such  property  as  he  is  permitted 
to  retain  under  the  provisions  of  this  act ; 
or  if  he  has  caused,  permitted  or  suffered  any 
loss,  waste  or  destruction  thereof;  or  if, 
within  four  months  before  the  commencement 
of  such  proceedings,  he  has  procured  his 
lands,  goods,  money  or  chattels  to  be  at- 
tached, sequestered  or  seized  on  execution  ; 
or  if,  since  the  passage  of  this  act,  he  has 
destroyed,  mutilated,  altered  or  falsified  any 
of  his  books,  documents,  papers,  writings  or 
securities ;  or'has  made  or  been  privy  to  the 
making  of  any  false  or  fraudulent  entry  in 
any  book  of  account  or  other  document 
with  intent  to  defraud  his  creditors ;  or  has 
removed,  or  caused  to  be  removed,  any  part 
of  his  property  from  the  district  with  in- 
tent to  defraud  his  creditors;  or  if  he  has 
given  any  fraudulent  preference  contrary  to 
the  provisions  of  this  act;  or  made  any 
fraudulent  payment,  gift,  transfer,  convey- 
ance or  assignment  of  any  part  of  his  prop- 
erty ;  or  has  lost  any  part  thereof  in  gaming ; 
or  has  admitted  a  false  or  fictitious  debt 
against  his  estate ;  or  if,  having  knowledge 
that  any  person  has  proved  such  false  or  fic- 
titious debt,  he  has  not  disclosed  the  same 
to  his  assignee  within  one  month  after  such 
knowledge;  or  if,  being  a  merchant,  or 
tradesman,  he  has  not,  subsequently  to  the 
passage  of  this  act,  kept  proper  books  of 
account ;  or  if  he,  or  any  person  in  his  be- 
half, has  procured  the  assent  of  any  cred- 
itor to  the  discharge,  or  influenced  the  action 
of  any  creditor  at  any  stage  of  the  proceed- 
ings by  any  pecuniary  consideration  or  obli- 
gation; or  if  he  has,  in  contemplation  of 
becoming  bankrupt,  made  any  pledge,  pay- 
ment, transfer,  assignment  or  conveyance 
of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the 
purpose  of  preferring  any  creditor  or  person 
having  a  claim  against  him,  or  who  is  or  may 
be  under  liability  for  him,  or  for  the  pur- 
pose of  preventing  the  property  from  com- 
ing into  the  hands  of  the  assignee,  or  of  be- 
ing distributed  under  this  act  in  satisfaction 


of  his  debts  ;  or  if  he  has  been  convicted  of 
any  misdemeanor  under  this  act,  or  has  been 
guilty  of  any  fraud  whatever  contrary  to  the 
true  intent  of  this  act ;  and  before  any  dis- 
charge is  granted,  the  bankrupt  shall  take 
and  subscribe  an  oath  to  the  effect  that  he 
has  not  done,  suffered,  or  been  privy  to  any  ' 
act,  matter  or  thing  specified  in  this  act  as  a 
ground  for  withholding  such  discharge,  or 
as  invalidating  such  discharge  if  granted. 
Section  29  U.  S.  bankrupt  act,  1867. 

432.  When  opposition  must  be 
made.  A  creditor  who  does  not  appear 
upon  the  return  day  of  the  order  to  show 
cause  why  discharge  should  not  be  granted, 
has  no  standing  in  court  and  cannot  subse- 
quently file  specifications  against  the  bank- 
rupt's discharge.  In  re  Smith  &  Bickford, 
iN.  D.  JV.  r.)  5  N.  B.  B.  20. 

423.  Where  to  be  impeached. 
When  a  certificate  of  discharge  is  to  be  im- 
peached, any  other  court  in  which  the  ques- 
tion may  arise  possesses  the  same  power  to 
try  the  impeachment  as  the  court  deciding 
the  bankruptcy  possessed  to  try  the  right 
to  the  certificate.  Peterson  v.  Speer,  29 
Pmn.  R.  478. 


424.    Contra.- 
1867. 


-U.  S.  bankrupt  act  of 


425.  When  unimpeachable.  A  dis- 
charge duly  granted  under  the  U.  S.  bank- 
rupt act  of  1867,  when  pleaded  in  bar  to  the 
further  maintenance  of  an  action  for  prior  in- 
debtedness cannot  be  impeached  in  this  court 
for  any  cause  which  would  have  prevented 
the  granting  of  it  under  section  twenty-nine 
of  said  act,  or  been  sufficient  ground  for  an- 
nulling it  under  section  twenty-four.  The 
authority  to  set  aside  and  annul  a  discharge 
in  bankruptcy,  conferred  upon  the  federal 
court  by  section  thirty-four  is  incompatible 
with  the  exercise  of  the  same  power  by  a 
state  court,  and  the  former  is  paramount. 
Corey  eiaZ®.  Ripley,  {Me.')  4  N.  B.  B. 
163  ;  citing  Chadwick  v.  Starett,  27  Me. 
138 ;  Coates  v.  Bush,  1  Gush.  564 ;  Hum- 
phrey V.  Sweet,  31  Me.  192;  Deadly  v. 
Mayhew,  3  iV.  Y.  10 ;  Stevens  v.  Evans,  2 
Barr.  1157  ;  City  of  Boston  v.  Shaw,  11 
Met.  130;  Sturges  v.  Crowninshield,  4  Wheat. 
196;  Stetson  ■».  City  of  Bangor,  56  Me. 
286. 
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426.  When  void.  A  discharge  granted 
without  jurisdiction  is  not  simply  voidable 
but  absolutely  void.  In  re  Penn,  3  N.  B.  B. 
145. 

427.  A  magistrate  who  has  received  a 
deed  of  trust  from  an  insolvent  debtor, 
which  deed  is  fraudulent  in  law  as  to  credi- 
tors, is  incompetent  to  sit  as  a  magistrate  in 
the  discharge  of  the  debt  under  the  insol- 
vent law  of  Virginia,  and  the  discharge  so 
obtained  is  not  a  discharge  in  due  course  of 
law.  Slocura  v.  Sinnis  &  Wise,  5  Cranch, 
(U.S.S.  CO  363. 

428.  A  discharge  of  an  insolvent  debtor 
whose  estate  does  not  pay  fifty  per  cent,  of 
the  claims  proved  against  him  and  three- 
fourths  in  value  of  whose  creditors  do  not 
assent  thereto  is  of  no  effect  provided  the 
debtor  has  previously  been  insolvent,  al- 
though no  discharge  was  ever  granted  him. 
Tebbetts  v.  Pickering,  5   Cush.  (^Mass.)  83. 

429.  A  discharge  in  insolvency  is  in- 
valid, which  was  granted  to  a  debtor,  who, 
within  six  months  before  the  time  of  filing 
the  petition  in  insolvency,  being  insolvent 
and  having  reasonable  cause  to  believe  him- 
self so  made  a  settlement  with  a  creditor  by 
delivering  to  him  certain  property  and  re- 
ceiving from  him  in  money  the  excess  of  the 
value  of  the  property  over  the  amount  of 
the  debt.  Sullivan  t;.  Hunt,  5  Allen,  {Mass.) 
124. 

430.  "Where  there  are  no  assets. 
And  be  it  further  enacted,  That  at  any 
time  after  the  expiration  of  six  months  from 
the  adjudication  of  bankruptcy,  or  if  no 
debts  have  been  proved  against  the  bank- 
rupt, or  if  no  assets  have  come  to  the  hands 
of  the  assignee,  at  any  time  after  the  expira- 
tion of  sixty  days,  and  within  one  year  from 
the  adjudication  of  bankruptcy,  the  bank- 
rupt may  apply  to  the  court  for  a  discharge 
from  his  debts ;  and  the  court  shall  there- 
upon order  notice  to  be  given  by  mail  to  all 
creditors  who  have  proved  their  debts,  and 
by  publication  at  least  once  a  week  in  such 
newspapers  as  the  court  shall  designate,  due 
regard  being  had  to  the  general  circulation 
of  the  same  in  the  district,  or  in  that  por- 
tion of  the  district  in  which  the  bankrupt 
and  his  creditors  shall  reside,  to  appear  on 


a  day  appointed  for  that  purpose,  and  show 
cause  why  a  discharge  should  not  be  granted 
to  the  bankrupt.  Section  29  U.  S.  bank- 
rupt act,  1867. 

431.  Where  there  are  assets. 
And  be  it  further  enacted,  That  at  any 
time  after  the  expiration  of  six  months 
from  the  adjudication  of  bankruptcy  or 
if  no  debts  have  been  proven  against  the 
bankrupt,  or  if  no  assets  have  come  to  the 
hands  of  the  assignee,  at  any  time  after  the 
expiration  of  sixty  days,  and  within  one  year 
from  the  adjudication  of  bankruptcy,  the 
bankrupt  may  apply  to  the  court  for  a  dis- 
charge from  his  debts ;  and  the  court  shall 
thereupon  order  notice  to  be  given  by  mail 
to  all  creditors  who  have  proved  their  debts, 
and  by  publication  at  least  once  a  week,  in 
such  newspapers  as  the  court  shall  desig- 
nate, due  regard  being  had  to  the  general 
circulation  of  the  same  in  the  district  or  in 
that  portion  of  the  district  in  which  the 
bankrupt  and  his  creditors  shall  reside,  to 
appear  on  a  day  appointed  for  that  purpose, 
and  show  to  cause  why  a  discharge  should 
not  be  granted  to  the  bankrupt.  Sec.  29 
U.  S.  bankrupt  act,  1867. 

432.  Who  may  grant.    An  insol 

vent  discharged  under  the  act  to  abolish  im 
prisonment  for  debt  in  certain  cases,  (sess 
42,  ch.  101,)  may  be  granted  by  a  judge  of 
the  0.  P.  though  not  of  the  degree  of  coun- 
sel in  the  supreme  court.  Union  Cotton 
Manufactory  v.  Ourtes,  7  Cowen,  105. 

433.  Will  be  refused  for  conceal- 
ment of  property.  No  discharge  shall 
be  granted,  or,  if  granted,  be  valid.  If  the 
bankrupt  has  wilfully  sworn  falsely  in  his 
affidavit  annexed  to  his  petition,  schedule 
or  inventory,  or  upon  any  examination  in 
the  course  of  the  proceedings  in  bankruptcy, 
in  relation  to  any  material  fact  concerning 
his  estate  or  his  debts,  or  to  any  other  ma- 
terial fact  ;  or  if  he  has  concealed  any  part 
of  his  estate  or  effects,  or  any  books  or  wri- 
tings relating  thereto  ;  or  if  he  has  been 
guilty  of  any  fraud  or  negligence  in  the  care, 
custody,  or  delivery  to  the  assignee  of  the 
property  belonging  to  him  at  the  time  of  the 
presentation  of  his  petition  and  inventory, 
excepting  such  property  as  he  is  permitted 
to  retain  under  the  provisions  of  this  act ;  or 


DISCONTINUANCE. 


379 


if  he  has  caused,  permitted,  or  suffered  any 
loss,  waste,  or  destruction  thereof;  or  if, 
within  four  months  before  the  commence- 
ment of  such  proeeedings,  he  has  procured 
his  lands,  goods,  money  or  chattels  to  be  at- 
tached, sequestered,  or  seized  on  execution, 
or  if  since  the  passage  of  this  act,  he  has  de- 
stroyed, maltreated,  altered,  or  falsified  any 
of  his  books,  documents,  papers,  writings 
or  securities ;  or  has  made  or  been  privy  to 
the  making  of  any  false  or  fraudulent  entry 
in  any  book  of  account  or  other  document 
with  intent  to  defraud  his  creditors  ;  or  has 
removed,  or  caused  to  be  removed,  any  part 
of  his  property  from  the  district  with  intent 
to  defraud  his  creditors ;  or  if  he  has  given 
any  fraudulent  preference  contrary  to  the 
provisions  of  this  act ;  or  made  any  fraudu- 
lent payment,  gift,  transfer,  conveyance,  or 
assignment  of  any  part  of  his  property ;  or 
has  lost  any  part  thereof  in  gaming,  or  has 
admitted  a  false  or  fictitious  debt  against  his 
estate ;  or  if,  having  knowledge  that  any  per- 
son has  proved  such  false  or  flctitous  debt, 
he  has  not  disclosed  the  same  to  his  assig- 
nee within  one  month  after  such  knowledge ; 
or  if,  being  a  merchant  or  tradesman,  he  has 
not,  subsequently  to  the  passage  of  this  act, 
kept  proper  books  of -account;  or  if  he,  or 
any  person  in  his  behalf,  has  procured  the 
assent  of  any  creditor  to  the  discharge,  or 
influenced  the  action  of  any  creditor  at  any 
stage  of  the  proceedings  by  any  pecuniary 
sonsideration  or  obligation  ;  or  if  he  has,  in 
contemplation  of  becoming  bankrupt,  made 
any  pledge,  payment,  transfer,  assignment, 
or  conveyance  of  any  part  of  his  property, 
directly  or  indirectly,  absolutely  or  condi- 
•iionally,  for  the  purpose  of  preferring  any 
creditor  or  person  having  a  claim  against 
nim,  or  who  is  or  may  be  under  liability  for 
him,  or  for  the  purpose  of  preventing  the 
property  from  coming  into  the  hands  of  the 
assignee,  or  of  being  distributed  under  this 
act  in  satisfaction  of  his  debts ;  or  if  he  has 
been  convicted  of  any  misdemeanor  under 
this  act,  or  has  been  guilty  of  any  fraud  what- 
ever contrary  to  the  true  import  of  this  act, 
and  before  any  discharge  is  granted,  the 
bankrupt  shall  take  and  subscribe  an  oath  to 
the  effect  that  he  has  not  done  suffered,  or 
been  privy  to  any  act,  matter  or  thing  speci- 
fied in  this  act  as  a  ground  for  withholding 
such  discharge,  or  as  invalidating  such  dis- 


charge if  granted. 
act,  1867. 


Sec.  29,  U.S.  bankrupt 


434.  "Withdrawal  of  assent  to. 
One  who  has  signed  an  assent  to  the  granting 
of  a  certificate  of  discharge  in  insolvency 
and  a  release  of  his  claim  proved  against  the 
insolvent  estate,  may  avoid  the  effect  thereof 
by  proving  that  he  was  induced  to  sign  the 
same  by  the  false  and  fraudulent  representa- 
tions of  the  debtor  that  it  would  be  for  his 
interest  to  do  so,  and  that  the  assignees  or 
creditors  were  seeking  to  hold  him  as  a 
partner  with  the  debtor  and  thus  injuriously 
to  affect  his  interests.  Barnard  v.  Crosby, 
6  AUen,  (^Mass.)  327. 


DISCONTINUANCE. 

1 .  Until  the  debtor  is  adjudged  a  bank- 
rupt, the  only  parties  to  the  proceedings  are 
the  petitioning  creditor  and  the  debtor,  the 
petitioning  creditor  having  entire  control  of 
the  petition,  may  have  the  proceedings  dis- 
missed at  his  pleasure,  therefore,  the  other 
creditors  have  no  right  to  notice  before  dismis- 
sal of  proceedings,  but  any  other  creditor  may 
file  a  new  petition  or  ask  to  be  substituted 
in  place  of  the  petitioning  creditor.  In  re 
Camden  Rolling  Mill  Company,  3  iV.£.  if. 
146. 

2.  An  order  of  discontinuance  will  be 
made  where  the  bankrupt  files  a  written 
consent  of  all  his  creditors  where  debts  are 
provable  in  bankruptcy  previous  to  the  adju- 
dication of  bankruptcy  by  the  register,  and 
the  clerk  will  be  ordered  to  pay  to  the  peti- 
tioning debtor's  attorney  balance  of  un- 
earned costs.  In  re  Locket,  (<S.  D.  N.  Y.^ 
Unreported. 

3.  A  petitioning  creditor  in  a  case  of  in- 
voluntary bankruptcy  may  discontinue  or. 
allow  his  proceedings  to  be  dismissed  before 
adjudication,  without  giving  notice  to  other 
creditors  of  the  alleged  bankrupt.  In  re 
Camden  Rolling  Mill  Company,  3  N.  B.  B. 
146. 

4.  Where  the  petitioning  creditors,  the 
bankrupt,  and  all  the  creditors  who  have 
proved  their  debts,  (with  one  single  cxcep- 
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ception)  desire  the  court  to  dismiss  the  pro- 
ceedings, an  order  will  be  entered  granting 
the  prayer  of  the  petitioners.  In  re  Miller, 
1  N.  B.  B.  105. 

5.  ■Without  costs.  Where,  by  rea- 
son of  the  defendant  having  been  discharged 
as  a  bankrupt,  the  plaintiff  becomes  entitled 
to  discontinue  without  costs,  he  will  be  al- 
lowed to  do  so,  though  the  defendant  oifer  to 
stipulate  that  he  will  waive  the  benefit  of 
his  discharge.  Sanford  v.  Sinclair,  6  Hill, 
248. 

6.  The  plaintiff  may,  in  assumpsit,  dis- 
continue without  costs  where  the  defendant, 
after  suit  brought,  is  discharged  under  the 
insolvent  act,  though  the  latter  stipulate  not 
to  avail  himself  of  his  discharge  as  a  defence 
in  the  suit.  Honeywell  v.  Burns,  8  Cowen, 
121. 

7.  In  assumpsit  against  G.  and  S.  as  joint 
debtors,  both  of  whom  were  served  with  pro- 
cess, they  united  in  a  plea  of  non-assumpsit, 
and  S.  pleaded  a,  bankrupt's  discharge, 
granted  before  suit  brought,  held,  that  the 
plaintiff  could  not  be  allowed  to  discontinue 
as  to  S.,  except  on  payment  of  costs.  In  re 
Camp  et  ah,  7  Rill,  169 

8.  Where  the  defendant  obtains  a  bank- 
rupt's discharge  after  suit  brought,  the  plain- 
tiff will  be  allowed  to  discontiue  without 
costs.    In  re  Camp  et  al.,  7  Hill,  169. 

9.  Otherwise,  however,  if  the  discharge 
be  obtained  before  suit  brought.    Id. 

10.  When  a  defendant  in  error  against 
whom  the  plaintiff  brought  a  suit  in  the 
court  below  to  recover  an  alleged  debt  aris- 
ing upon  contract,  was  discharged  as  a  bank- 
rupt during  the  pendency  of  the  writ  of  er- 
ror, the  court  gave  the  plaintiff  leave  to  dis- 
continue without  costs.  Labron  &  Ives  v. 
Worain,  5  Hill,  373. 

1 1.  Where  the  defendant  has  obtained  a 
discharge  under  the  act  "  to  abolish  impris- 
onment for  debt,"  after  the  commencement 
of  the  suit,  the  plaintiff  will  be  permitted  to 
discontinue  without  payment  of  costs,  though 
the  defendant,  relying  upon  a  defence  to  the 
form  of  the  action,  offers  to  waive  his  dis- 
charge.   Ashworth  v.  Wrigley,  1  Hall,  169. 


DISMISSAL. 

1.  Of  appeal.  Non-compliance  with 
the  provisions  of  sections  8  and  24,  and  rule 
26,  are  grounds  for  dismissing  an  appeal  to 
the  circuit  court.  In  re  Place  &  Sparkman, 
4  N.  B.  B.  178. 

2.  Where  a  creditor's  claim  was  rejected 
by  the  district  court,  but  the  creditors  took 
an  appeal  and  gave  the  notice  required  by 
section  8  of  the  bankrupt  law,  but  instead 
of  following  up  their  appeal  by  entering  the 
same  in  the  circuit  court  and  filing  there- 
with within  the  ten  days  limited  therefor,  a 
statement  in  writing  of  their  claim  setting 
forth  the  same  substantially  as  in  a  declarar 
tion  for  the  same  cause  of  action  at  law  to 
which  the  assignee  should  plead,  and  the 
cause  proceed  to  trial  as  in  an  action  at  law, 
they  did  nothing  by  way  of  statement  or 
declaration,  nor  even  entering  such  appeal  in 
this  court  during  the  said  ten  days,  nor  have 
they  at  any  time  since  filed  such  statement 
or  declaration.  Held,  both  the  statute  and 
the  rule  requires  this  in  appeals.  Non-com- 
pliance with  the  provisions  of  sections  8  and 
24,  and  rule  26,  are  grounds  for  dismissing 
an  appeal  or  attempted  appeal  from  the  U. 
S.  district  to  the  circuit  court.  In  re  Place 
&  Sparkman,  (S.  D.  N.  Y.)  4  N.  B.  B. 
178. 

3.  Nonjoinder  of  parties.  It  is  the 

established  doctrine  of  chis  court  that  in 
cases  at  law  where  the  judgment  is  joint,  all 
the  parties  against  whom  it  is  renderel, 
must  join  in  the  writ  of  error,  and  in  chan- 
cery cases  all  the  parties  against  whom  a 
joint  decree  is  rendered,  must  join  in  the 
appeal  or  they  will  be  dismissed.  There  are 
two  reasons  for  this  :  1st.  That  the  success- 
ful party  may  be  at  liberty  to  proceed  in  the 
enforcement  of  his  judgment  or  decree 
against  the  parties  who  do  not  desire  to 
have  it  reviewed.  2d.  That  the  appellate 
tribunal  shall  not  be  required  to  decide  a 
second  or  third  time  the  same  question  on 
the  same  record.  The  appeal  would  have 
been  held  good  if  it  had  appeared  in  any  way 
by  the  record  that  the  other  parties  had  been 
notified  in  writing  to  appear,  and  that  he 
had  failed  to  appear,  or,  if  appearing,  had  re- 
fused to  join ;  but  the  ir.ere  allegation  of  the 
refusal  of  one  of  the  parties  to  the  judgment 
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in  the  petition  of  the  appellant,  does  not 
prove  this.  There  should  be  a  written  no- 
tice and  due  service,  or  the  record  should 
show  his  appearance  and  refusal,  and  that 
the  court  on  that  ground  granted  an  appeal 
to  the  party  who  prayed  for  it,  as  to  his  own 
interest.  Masterson,  assignee,  v.  Howard  et 
al.  (  U.  S.  C.  0.)  5  N.  B.  B.  130. 


DISMISSAL  OF  BANKRUPTCY 
PROCEEDINGS. 

1.  If  upon  a  hearing  or  trial  the  debtor 
proves  to  the  satisfaction  of  the  court,  or  of 
the  jury,  as  the  case  may  be,  that  the  facts 
set  forth  in  the  petition  are  not  true,  or  that 
the  debtor  has  paid  and  satisfied  all  liens 
upon  his  property,  in  case  the  existence  of 
such  liens  were  the  sole  ground  of  the  pro- 
ceeding, the  proceedings  shall  be  dismissed, 
and  the  respondent  shall  recover  his  costs. 
Sec.  41  U.  S.  bankrupt  act,  1867. 


DISMISSAL.  OF  PETITION. 

1 .  Creditors.  For  incurable  defects  or 
irregularities  in  the  petition  and  its  accom- 
panying affidavit,  as  well  as  for  insufficient 
proof  of  the  act  of  bankruptcy  charged,  the 
creditor's  petition  must  be  dismissed.  In  re 
Steere  &  Pooke,  (fi.  /.)  5  N.  B.  B.  161. 

2.  When  the  petitioning  creditors,  the 
bankrupt,  and  all  the  creditors  who  have 
proved  their  debts,  (with  one  single  excep- 
tion) desire  the  court  to  dismiss  the  pro- 
ceedings, an  order  will  be  entered  granting 
the  prayer  of  the  petitioners.  In  re  Miller, 
(Pa.)liV".  JS.iJ.  105. 

3.  A  petitioning  creditor  in  a  case  of  in- 
voluntary bankruptcy,  may  discontinue  and 
allow  his  proceedings  to  be  dismissed  before 
adjudication,  without  giving  notice  to  other 
creditors  of  the  alleged  bankrupt.  In  re 
Camden  Rolling  Mill  Company,  (^N.  J.)  3 
N.  B.  B.  146. 

4.  On  the  dismissal  of  the  petition  in  in- 
voluntary bankruptcy,  the  cost  will  be  taxed 
to  the  petitioning  creditor.  In  re  Lowen- 
stein,  iS.  B.  N.  Y.)  3  N.  B.  B.  65. 


5.  For  want  of  jurisdiction.  A 
motion  is  made  to  dismiss  a  petition  for 
want  of  jurisdiction,  on  the  ground  that  a 
suit  in  equity,  or  action  at  law  would  have 
been  the  proper  mode  to  proceed,  and  not 
by  petition,  for  the  reason  the  parties  would 
be  precluded  access  to  the  circuit  court  as 
appellants  or  plaintiffs  in  error,  and  would 
have  been  deprived  of  the  benefit  from  rules 
of  evidence,  forms  and  procedures  to  which 
parties  to  suits  are  accustomed,  but  would 
be  by  this  proceeding  subject  to  only  the 
revisory  power  of  the  circuit  judge  at  cham- 
bers or  in  open  court.  Petition  dismissed, 
and  injunction  ancellory  to  the  petition  dis- 
solved. Barston  t).  Peckham  etal.  (_B.  I.) 
5  N.  B.  B.  72. 


DISPATCH  OF  BUSINESS. 

1 .  Every  register,  in  performing  the  du- 
ties required  of  him,  under  the  act,  and  by 
these  ordars,  or  by  orders  of  the  district 
court,  shall  use  all  reasonable  dispatch,  and 
shall  not  adjourn  the  business  but  for  good 
cause  shown.  Six  hours'  session  shall  con- 
stitute a  day's  sitting  if  the  business  re- 
quires ;  and  when  there  is  time  to  complete 
the  proceedings  in  progress  within  the  day,* 
the  party  obtaining  any  adjournment  or 
postponement  thereof  may  be  charged,  if 
the  court  think  proper,  with  all  the  costs 
incurred  in  consequence  of  the  day.  Gen- 
eral order  No.  6,  Sup.  Ct.  U.  8.— In  bank- 
ruptcy. 


DISPOSAL  OF  PROPERTY. 

1.  By  assignee.  In  making  sales  of 
personal  property,  the  assignee  shall  give  at 
least  ten  days'  notice  of  the  time  and  place 
of  the  sale,  and  of  the  articles  to  be  sold  by 
advertisement  in  one  or  more  newspapers, 
to  be  designated  by  the  court  or  by  a  regis- 
ter, and  by  posted  handbills,  or  otherwise, 
as  he  may  think  best  for  the  interest  of  the 
estate,  or  as  the  court  may  order;  and  he 
shall  give  like  notice  of  the  sale  of  any  real 
estate  at  least  twenty  days  before  such  sale. 
Upon  his  application  to  the  court,  and  foi 
good  cause  shown,  the  assignee  may  be  au- 
thorized to  sell  any  specified  portion  of  the 
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bankrupt's  estate  at  private  sale.  The  court, 
by  order  in  special  cases,  may  dispense  with 
newspaper  and  handbill  advertisements.  In 
making  sale  of  the  franchise  of  a  corpora- 
tion, it  may  be  offered  in  fractional  parts,  or 
in  certain  numbers  of  shares,  corresponding 
to  the  number  of  shares  in  the  bankrupt 
corporation.  And  in  making  sale  of  the 
real  estate  of  a  bankrupt,  the  assignee  shall, 
unless  otherwise  ordered  by  the  court,  offer 
the  same  in  lots  or  parcels,  if  it  exists  in 
separate  parcels,  in  such  manner  as  may  be 
for  the  interest  of  the  creditors  of  the  es- 
tate. General  order  No.  21,  Sv/p.  Ct.  U. 
8. — In  bankruptcy. 


DISPUTED  MATTERS. 

1 .  Any  party  shall,  during  the  proceed- 
ings before  a  register,  be  at  liberty  to  take 
the  opinion  of  the  district  judge  upon  any 
point  or  matter  arising  in  the  course  of  such 
proceedings,  or  upon  the  result  of  such  pro- 
ceedings, which  shall  be  stated  by  the  reg- 
ister in  the  shape  of  a  short  certificate  to 
the  judge,  who  shall  sign  the  same  if  he 
•approve  thereof,  and  such  certificate  so 
signed  shall  be  binding  on  all  parties  to  the 
proceeding,  but  eyery  such  certificate  may 
be  discharged  or  varied  by  the  judge  at 
chambers  or  in  open  court.  In  any  bank- 
ruptcy or  in  any  other  proceedings  within 
the  jurisdiction  of  the  court  under  this  act, 
the  parties  concerned  or  submitting  to  such 
jurisdiction  may,  at  any  stage  of  the  pro- 
ceedings, by  consent,  state  any  question  or 
questions  in  a  special  case  for  the  opinion  of 
the  court,  and  the  judgment  of  the  court 
shall  be  final,  unless  it  be  agreed  and  stated 
in  such  special  case  that  either  party  may 
appeal,  if  in  such  case  an  appeal  is  allowed 
by  this  act.  The  parties  may  also,  if  they 
think  fit,  agree  that  upon  the  question  or 
questions  raised  by  such  special  case  being 
finally  decided,  a  sura  of  money  fixed  by 
the  parties  or  to  be  ascertained  by  the  court, 
or  in  such  manner  as  the  court  may  direct, 
or  any  property  or  the  amount  of  any  dis- 
puted debt  or  claim  shall  be  paid,  delivered 
or  transferred  by  one  of  such  parties  to  the 
other  of  them,  either  with  or  without  costs. 
Section  6  U.  S.  bankrupt  act,  1867. 


DISSOLUTION  OF  COPART- 
NERSHIP. 

1.  The  bankruptcy  of  a  member  of  a 
firm  does  not  work  such  a,  dissolution  of 
the  firm  as  to  prevent  its  adjudication  in 
bankruptcy,  where  there  are  firm  debts  or 
firm  assets.  In  re  Steere  &  Pooke,  (M.  J.) 
5  N.  B.  B.  161. 

2.  By  the  bankruptcy  of  another. 
Where  three  persons  constitute  a  firm  which 
has  been  adjudicated  bankrupt,  the  adjudi- 
cation thereof  will  work  a  dissolution  of  a 
copartnership  which  is  comprised  only  of 
two  of  the  members  of  the  firm  which  hag 
been  adjudicated.  In  re  Leland  Brothers, 
iS.  B.  N.  r.)  5  N.  B.  B.  222. 


DISTRESS  FOR  RENT. 

1 .  Where  the  right  of  the  landlord  has 
been  exercised  by  the  issuing  and  levy  of  a 
warrant  of  distress,  and  the  filing  of  a  copy 
thereof,  and  of  the  inventory  of  the  goods, 
with  the  magistrate  in  the  proper  court,  and 
the  obtaining  of  the  certificate  of  the  amount 
found  due ;  the  same  partakes  of  the  nature 
of  final  process  when  it  is  issued,  and  so  has 
a  priority  over  the  general  creditors  in  bank- 
ruptcy. In  re  Joslyn,  et  al.  (III.')  ZN.B 
B.  118. 


DISTRIBUTION. 

1.  Where  the  assets  of  a  bankrupt  are 
more  than  sufiBcient  to  pay  the  debt  in  full 
of  a  creditor  who  has  proved  his  claim,  the 
balance  should  be  distributed  amongst  the 
creditors  who  have  failed  to  prove  their 
claims,  but  whose  claims  have  been  acknow- 
ledged to  be  valid  by  the  bankrupt.  In  re 
Haynes,  Washington,  D.  C.  2  N.  B.  B.  78. 
Inre  James,  Washington,  D.  C.  2N.  B.  B.  78. 

2.  The  policy  and  purpose  of  bankrupt 
laws  are  to  compel  an  equal  distribution  of 
the  assets  among  all  the  bankrupt's  credit- 
ors. In  re  Kingsbury,  (N. D.  N.  Y)  S  N 
B.  B.  84. 

3.  Where  a  surety  on  several  notes  takes 
a  mortgage  from  the  principal  promisor,  con- 
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ditioned  to  pay  the  notes  and  save  the  sure- 
ty harmless,  and  thereby  holds  the  mort- 
gaged property  in  trust  for  the  holders  of 
the  notes  and  he  remains  liable  on  only  one 
of  the  notes,  and  the  property  of  the  princi- 
pal is  assigned  under  the  insolvent  law  of 
1838  c.  163,  the  mortgaged  property  is  suffi- 
cient to  pay  all  the  notes,  is  to  be  applied  to 
the  payment  thereof  and  the  surplus,  if  any, 
is  to  be  distributed  among  the  general  cred- 
itoi'S  of  the  mortgagor.  But  if  the  mortgaged 
property  be  insufficient  to  pay  all  the  notes  the 
surety  is  first  to  be  indemnified  therefrom, 
and  the  surplus  is  to  be  paid  to  the  holders 
of  the  notes  pro  rata.  Eastman  v.  Foster,  8 
Met.  (ilfass.)  19. 

4.  The  property  of  an  insolvent  debtor 
represents  in  whole,  or  part,  the  credit  given 
him  by  his  creditors,  and  in  good  measure 
belongs  to  them,  and  the  bankrupt  act, 
which,  under  certain  circumstances  compels 
a  distribution  of  such  property  among  the 
creditors  in  proportion  to  their  debts  is  a 
wise  and  just  measure.  Jw  re  Silverman,  4 
N.  B.  B.  173. 

5.  In  bankruptcy  the  joint  and  separate 
estates  arc  considered  as  distinct  estates.  A 
joint  creditor  having  security  in  the  sepa- 
rate estate,  may  prove  against  the  joint  es-  ' 
tate  without  relinquishing  his  security,  may 
prove  his  whole  claim  against  both  estates, 
and  receive  a  dividend  for  each,  but  so  as 
not  to  receive  more  than  the  full  amount  of 
his  debt  from  both  sources.  In  re  Howard, 
Oole  &  Co.  4  N.  B.  B.  185. 

6.  Of  assets.  The  distribution  of  the 
assets  of  the  bankrupt  cannot  be  stayed  or 
prevented  by  the  process  of  a  state  court. 
In  re  Bridgman,  ((?a.)  2  N.  B.  B.  84. 

7.  Of  a  fund  in  court.  A  petition  to 
a  court  to  order  a  distribution  of  a  fund 
lodged  in  its  registry  is  not  regarded  as  an 
action  or  suit  within  tlie  meaning  of  the 
second  section  of  the  bankrupt  law  of  1867. 
When  the  assignee  files  his  petition  that  the 
money  deposited  in  court  shall  be  paid  over 
to  him,  the  court  pass  upon  the  claims  of 
creditors  and  of  the  mortgagee.  In  reMas- 
terson,  4  N.  B.  B.  180. 


DISTRICT  COURTS. 

1.  U.  S.  district  courts  have  original 
jurisdiction  in  their  respectful  districts  in 
all  matters  and  proceedings  in  bankruptcy. 
In  re  Glaser,  (S.  D.  N.  Y.)  1  N.  B.  B.  73. 

> 

2.  In  all  matters  arising  under  the  statute 
the  jurisdiction  of  a  U.  S.  district  court  is 
superior  and  exclusive.  Hence  no  court  of 
an  independent  state  jurisdiction  can  with- 
draw the  property  surrendered,  nor  deter- 
mine in  any  degree  the  manner  of  its  dis- 
position.    Taylor  v.  Carryl,  20  How.  583. 

3.  The  jurisdiction  of  the  district  courts 
is  limited  to  their  respective  districts,  ac- 
cording to  the  theory  of  the  various  laws 
relating  to  the  Federal  judiciary.  In  re 
Hirsch  (S.  D.  N.  T.)  2  N.  B.B.I. 

4.  The  jurisdiction  of  the  U.  S.  district 
court  being  permanent  and  exclusive,  a 
state  court  has  no  right  to  interfere  with 
assignment  made  under  state  law,  after 
debtor  has  been  declared  a  bankrupt,  and 
the  acts  of  such  court  in  regard  to  it  are 
wlioUy  invalid.  In  re  Langley,  ex  parte 
Perry,  (_Ohio,)  1  N.  B.  B.  155. 

5.  Section  one  of  the  U.  S.  bankrupt  act 
of  1867,  gives  the  U.  S.  district  court  in 
bankruptcy,  jurisdiction  to  hear  and  deter- 
tnine  all  questions  of  liens  and  priorities, 
involving  rights  to  property  claimed  as  be- 
longing to  bankrupt's  estate ;  and  that  juris- 
diction may  be  invoked  by  a  creditor  claim- 
ing under  a  lien  or  mortgage,  as  well  as  by 
the  assignee.  In  re  High  &  Hubbard, 
(Micfe.)  3  N.  B.  B.  46. 

6.  The  U.  S.  district  court  has  no  au- 
thority to  sit  in  judgment  on  the  errors  of 
the  state  court,  hence  a  judgment,  whether 
erroneous  or  not,  is  conclusive  and  binding 
on  the  U.  S.  district  court  and  all  courts, 
until  reversed  in  due  course  of  law.  In  re 
Hussraan,  (^Ky.)  2  iV.  B.  B.  140. 

7.  The  U.  S.  district  court  claims  power 
to  restrain  parties  litigant  in  state  courts, 
when  it  becomes  necessary  to  give  force 
and  effect  to  the  jurisdiction  and  powers 
conferred  upon  it  under  the  U.  S.  bankrupt 
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law  of  1867.    In  re  Pennington,  (Mass.')  1 
N.  B.  B.  157. 

8.  The  jurisdiction  of  the  U.  S.  district 
courts  sitting  as  courts  of  bankruptcy,  is 
superior  and  exclusive  in  all  matters  arising 

, under  the  bankrupt  act.  The  U.  S.  district 
court  for  Louisiana  has  judicial  power  to 
authorize  the  sale  by  the  assignees  of  real 
estate,  surrendered  to  bankrupts  free,  and 
discharged  of  all  debts  secured  by  mortgage 
thereon.  In  re  Barron,  in  re  Loeb,  Simon 
&  Co.,  in  re  Winter,  (ia.)  1 N.  B.  B.  125. 

9.  It  is  the  duty  of  the  U.  S.  district 
court  to  continue  an  injunction  staying  a 
proceeding  in  a  state  court  until  the  bank- 
rupt has  had  reasonable  time  to  obtain  his 
discharge.  In  re  Metcalf  (S.  D.  N.  T.) 
N.B.B.  Sup.  xliii;  in  re  Reed  (/S.  D.  N.  T.) 
JV.  B.  B.  Sup.  1. 

10.  For  the  purpose  of  instituting  pro- 
ceedings in  bankruptcy,  the  jurisdiction 
of  the  U.  S.  district  court  is  exclusive. 
In  re  Bininger  et  al.  (8.  D.  N.  T.)  3  N.  B. 
B.  121. 

1 1.  The  U.  S.  district  court  will  not  in- 
terfere with  suits  pending  in  state  courts,  it 
appearing  that  the  amount  of  valid  liens  is 
greater  than  the  assets,  and  by  no  possibility 
can  there  be  anything  for  distribution 
amongst  the  general  creditors.  In  re  Bowie, 
iMd.')  1  N.  B.  B.  185. 

1 2.  The  U.  S .  district  court  has  no  power 
to  order  the  sale  of  the  property  as  perish- 
able, unless  it  is  in  the  possession  of  the 
marshal.  In  re  Metzler  &  Cowperthwaite, 
(&  B.  N.  r.)  N.  B.  B.  Sup.  ix. 

13.  Equity  jurisdiction  of.  Juris- 
diction in  equity  is  conferred  upon  the  dis- 
trict courts  in  certain  cases  by  the  act  of 
congress,  establishing  a  uniform  system  of 
bankruptcy,  and  the  eighth  section  of  the 
act  provides  that  appeals  may  be  taken  from 
the  district  to  the  circuit  courts,  in  all  such 
cases  where  the  debt  or  damages  claimed 
amount  to  more  than  five  hundred  dollars, 
provided  the  appeal  is  claimed  within  ten 
days  after  the  entry  of  the  decree,  and  the 
appellant  complies  with  the  other  conditions 
specified  in  that  section  of  the  bankrupt  act. 
Scammon  v.  Cole  et  al.  (Me.)  5  N.  B.  B.  257. 


14.  Exclusive  jurisdiction  in 
bankruptcy.  Except  in  case  of  a  va- 
cancy in  the  office  of  district  judge,  the  U. 
S.  district  courts  have  exclusive  original 
jurisdiction  in  all  matters  and  proceedings  in 
bankruptcy.  Morgan  et  al.  v.  Thomhill  et 
al.  5  N.  B.  B.  1;  also  see  14  Stat,  at  Large, 
517 ;  id.  174. 

15.  Have  not  exclusive  jurisdic- 
tion- The  district  courts  have  full  and 
adequate  jurisdiction  in  all  matters  relating 
to  bankruptcy  in  law  and  in  equity.  Their 
jurisdiction  to  sell  real  estate  and  pay  off 
liens  is  not  exclusive.  In  re  Bowie,  1  N. 
B.  B.  185 ;  s.  c.  15  PiUs.  L.  J.  448. 


DISTRICT. 

1.  Trading  out  of.  The  trading  out 
of  any  district  will  support  an  adjudication 
in  the  district.  In  re  Cleland,  36  L.  J., 
Bank.  33;  2  i.  B.,  Ch.466 ;  15  W.  B.  681 ; 
16  L.  T.,  N.  S.  403.    (Eng.) 


DISTRICT  OF  COLUMBIA. 

1 .  And  he  it  further  enacted,  That  all 
the  jurisdiction,  power  and  authority  con- 
ferred upon  and  vested  in  the  district  court 
of  the  United  States  by  this  act  in 
cases  in  bankruptcy,  are  hereby  conferred 
upon  and  vested  in  the  supreme  court 
of  the  District  of  Columbia ;  and  in  and 
upon  the  supreme  courts  of  the  several 
territories  of  the  United  States,  when  the 
bankrupt  resides  in  the  said  District  of  Co- 
lumbia or  in  either  of  the  said  territories. 
And  in  those  judicial  districts  which  are 
not  within  any  organized  circuit  of  the 
United  States,  the  power  and  jurisdiction  of 
a  circuit  court  in  bankruptcy  may  be  exer- 
cised by  the  district  judge.  Section  49  U. 
S.  hanlirupt  act,  1867 

2.  That  the  jurisdiction  conferred  upon 
the  supreme  courts  of  the  territories  by  the 
act  to  which  this  is  an  amendment,  may  be 
exercised  upon  petitions  regularly  filed  in 
that  court,  by  either  of  the  justices  thereof, 
while  holding  the  district  court  in  the  dis- 
trict in  which  the  petitioner  or  the  alleged 
bankrupt  resides,  and  said  several  supreme 
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courts  shall  have  the  same  supervisory 
jurisdiction  over  all  acts  and  decisions  of 
each  justice  thereof  as  is  conferred  upon  the 
circuit  courts  of  the  United  States,  over  pro- 
ceedings in  the  district  courts  of  the  United 
States,  by  the  second  section  of  said  act. 

3.  And  he  it  furflver  enacted.  That  in 
case  of  a  vacancy  in  the  office  of  district 
judge  in  any  district,  or  in  case  any  district 
judge  shall,  from  sickness,  absence  or  other 
disability,  be  unable  to  act,  the  circuit  judge' 
of  the  circuit  in  which  such  district  is  in- 
cluded, may  make,  during  such  disability  or 
vacancy,  all  necessary  rules  and  orders  pre- 
paratory to  the  final  hearing  of  all  causes  in 
bankruptcy,  and  cause  the  same  to  be  enter- 
ed or  issued,  as  the  case  may  require,  by  the 
clerk  of  the  district  court.  Amendment  of 
June  30, 1870. 


DIVIDENDS. 

1 .  A  special  receiver  held  monies  of  bank- 
rupts which  had  come  to  his  hands  through 
a  voluntary  assignment  under  the  state  law, 
adjudged  to  be  valued  by  the  U.  S.  court. 
The  court  decided  that  a  proper  portion 
thereof  should  be  distributed  among  the 
creditors  in  bankruptcy  who  had  proved 
their  debts,  direct  by  such  receiver;  and 
that  a  master  should  he  appointed  to  ascer- 
tain the  proper  sum  to  be  divided,  upon  the 
basis  that  all  the  claims  against  the  bank- 
rupt would  be  proved.  In  re  Sedgwick  & 
Place,  (5-.  D.  N.  F.)  3  JV.  B.  B.  78. 

2.  When  a  note  which  is  void  between  the 
original  parties,  is  pledged  to  a  third  party  as 
security  for  goods  sold,  to  an  amount  less 
than  that  of  the  note,  such  third  party 
upon  the  delivery  of  the  note  to  be  canceled, 
may  receive  a  dividend  on  the  amount  of 
the  note,  to  the  value  of  the  goods  sold,  out 
of  the  bankrupt's  estate.  Bailey  v.  Nichols, 
2  N  B.  R.  151 ;  citing  Garlick  v.  James,  12 
Johns.  145  ;  Bowman  v.  Wood,  15  Mass. 
534;  Depuy  v.  Clark,  12  Ind.  427;  ex 
parte  Crossley,  3  Bro.  C.  C.  237  ;  ex  parte 
Bloxham,  6  Ves.  449  ;  ex  parte  Lee,  1  Wms. 
782. 

3.  A  dividend  due  a  creditor  cannot  be  at- 
tached in  the  hands  of  the  assignee.  In  re 
Bridgman,   (ffas.)     2  N.  B.    B.    84;  cit- 
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Ing  Colby  v.  Coats,  6  Cush.  558;  Cop- 
pell  V.  Smith,  4  T.  B.  312 ;  Calia  v.  Elgood, 
2  Dowl.  &  B.  193. 

4.  A  register  can  require  that  a  note 
which  exists  as  an  evidence  of  debt,  be 
pioduced  before  paying  any  dividend  on  it. 
In  re  Knoepfel,  («-.  D.  N.  Y.)  N.  B.  B. 
Sup.  xvi. 

5.  The  register  and  assignee  will  be  re- 
strained in  proper  cases  from  making  or  pay- 
ing dividends,  until  the  further  order  of  the 
court,  that  an  opportunity  may  be  given  to 
any  person  interested  to  apply  to  the  court 
on  proper  papers  and  proper  notice,  to  va- 
cate the  order  for  the  dividend.  In  re  New 
York  Mail  Steamship  Company.  (^8.  D.  N. 
Y.)iN.  B.  B.  73. 

6.  No  dividends  will  be  paid  where  the 
owners  of  a  note  surrender  it  and  take  a  new 
one  from  the  bankrupt  after  his  adjudica- 
tion. In  re  Montgomery,  (iS.  D.  N.  IT.)  3 
N.  B.  B.  108. 

7.  Where  no  debts  have  been  proved,  and 
there  is  reasonable  cause  to  believe  that 
none  will  be  proved,  surplus  funds  in  the 
hands  of  the  assignee  after  the  settlement 
of  the  estate  will  be  paid  to  the  bankrupt 
upon  his  filing  a  verified  petition  setting 
forth  his  reasons  for  believing  that  no  credi- 
tors desire  to  prove  their  debts,  and  asking 
that  the  funds  be  returned  to  him.  In  re 
Hoyt,  iMass.)  3  N.  B.  B.  13;  Channan  v. 
Channan,  14  Ves.  580 ;  In  re  James,  2  N.  B. 
B.  78 ;  In  re  Haynes,  id.  dissented  from. 

8.  The  government  of  the  United  States 
is  not  entitled  to  receive  a  dividend  upon  a 
bond  executed  by  two  parties  individually, 
out  of  partnership  assets,  until  the  part- 
nership creditors  have  been  paid  in  full. 
In  re  Webb,  (0/8Jo,>2  N.  B.  B.  183 ;  s.  c. 
4  Pitts,  L.  J.  43  ;  2  L.T.  B.  87. 

9.  A  banker  permitted  a  customer  to 
overdraw  his  account  upon  having  a  limited 
guarantee  from  a  surety,  which  provided 
that  all  dividends,  compositions  and  pay- 
ments received  on  account  of  the  customer 
should  be  applied  as  payments  in  gross  and 
that  the  guarantee  should  apply  to  and  se- 
cure any  ultimate  balance  that  should  re- 
main due  to  the  banker.  The  customer 
when  indebted  to   the  bank  more  than  the 
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amount  of  the  guarantee,  compounded  with 
his  creditors,  and  the  surety  paid  the  amount 
of  his  guarantee.  Held,  that  the  hank  was 
entitled  to  receive  dividends  upon  the  full 
amount  of  their  debt  until  by  means  of  such 
dividends,  and  the  amount  received  under 
the  guarantee  they  should  have  been  paid 
the  whole  sum  due.  Midland  Banking 
Company  v.  Chambers,  7  L.  £.,  Eq.  179 ; 
19  L.  T.,N.  S.  548;  17  W.  B.  156.  Af- 
firmed on  appeal,  4  L.  B.,  Ch.  398 ;  38  i. 
J.,  Chanc.  478 ;  20  L.  T.,  N.  S.  346 ;  17 
W.  B.  598.     (Eng.) 

10.  Two  firms,  one  composed  of  A.  and 
B.,  and  the  other  of  A.,  B.  and  C,  carried 
on  business  at  Liverpool  and  Pernambuco, 
respectively.  An  English  adjudication  was 
made  against  A.  &  B.,  and  the  holder  of  a 
bill  of  exchange,  drawn  by  A.,  B.  &  C,  on  A. 
&  B.,  proved  under  it  and  received  a  divi- 
dend. Afterwards  A.,  B.  &  C.  failed  in 
Pernambuco,  and  the  same  creditor  proved 
and  received  dividends  on  his  bill  under  that 
liquidation.  Held,  that  he  ought  not  to  re- 
ceive any  further  English  dividend  without 
refunding  the  Brazilian  dividends ;  but  he 
could  not  be  ordered  to  refund  the  English 
dividend  already  received.  Ex  parte  Mellor, 
iDeG.,F.&J.7m.    (Eng.) 

1 1.  Sums  of  money  which  cannot  be  ap- 
propriated for  any  particular  bankruptcy, 
may  be  paid  to  the  unpaid  dividend  account. 
In  re  Graham,  1  L.  B.,  Ch.  175. 

13.  Under  St.  1836,  c.  238,  it  was  held, 
that  a  creditor  who  became  a  party  to  an  as- 
signment after  the  first  dividend  was  made, 
but  before  the  second  was  declared,  was  en- 
titled to  his  full  proportion  of  the  first  divi- 
dend (but  without  interest  thereon),  it  ap- 
pearing that  there  was  an  amount  of  unap- 
propriated funds  in  the  hands  of  the  assignees 
sufficient  to  enable  them  to  pay  him  the 
same  without  disturbing  the  first  dividends 
made  to  other  creditors.  Where  a  creditor 
brought  his  bill  in  equity  against  the  assig- 
nees to  recover  out  of  the  unappropriated 
funds  in  their  hands  his  proportion  of  the 
first  dividend,  and  the  suit  was  resisted 
on  the  insufficient  ground  that  he  had  not 
become  a  party  to  the  assignment  until  after 
the  dividend  had  been  made,  it  was  held, 
that  he  was  entitled  to  costs  to  be  paid  out 
of  the  funds,  the  defence  having  been  made 


for  the  benefit  of  the  other  creditors. 
V.  Stimpson,  20  Pick.  {Mass.}  312. 


Peck 


13.  A  settlement  having  been  lost,  which 
declared  the  trusts  of  dividends,  they  were 
paid  over  to  the  parties  without  a  reference, 
the  fund  being  too  small  to  bear  the  expen.se. 
Ex  parte  Hanison,  3  Mont.  &  Ayr.  392. 
(Eng.) 

14.  Dividend  warrants,  on  which  bank- 
rupts, in  their  character  of  stockbrokers, 
were  entrusted  to  receive  the  dividends,  and 
which  they  had  pledged  for  their  own  debts, 
were  ordered  to  be  delivered  up  to  trustees, 
who  had  employed  the  bankrupts  as  their 
brokers.  Ex  parte  Gregory,  2  Morit.  D.  & 
D.  613.     (Eng.) 

15.  Dividends  opened  at  the  instance  of 
one  creditor  lets  in  others  to  prove.  Ex 
parte  Bowner,  De  Gex,  343.     (Eng.) 

16.  Cannot  be  changed.  No  divi- 
dend already  declared  shall  be  disturbed  by 
reason  of  debts  being  subsequently  proved, 
but  the  creditors  proving  such  debts  shall  be 
entitled  to  a  dividend  equal  to  those  alreadj 
received  by  the  other  creditors  before  anj 
further  payment  is  made  to  the  latter.  Sec 
28  U.  S.  bankrupt  act,  1867.  « 

17.  Effect   of  payment  of.     The 

payment  of  a  dividend  by  an  assignee  under 
the  insolvent  laws  will  not  take  the  residue 
of  the  debt  out  of  the  statute  of  limitations 
as  against  the  debtor.  Roscoe  v.  Hale,  7 
Ch-ays,  (Mass.)  274;  Stoddard  v.  Doane, 
id.  387. 

18.  From  joint  and  several  es- 
tates. Although  by  the  36th  section  of  the 
bankrupt  act,  where  partners  in  trade  shall 
be  adjudged  bankrupts,  all  the  joint  property 
of  the  partnership,  and  also  all  the  separate 
estate  of  each  of  the  partners  shall  be  taken, 
yet  in  the  distribution  in  bankruptcy  the  joint 
and  separate  estates  are  considered  as  dis- 
tinct estates.  This  is  clear  by  the  rule 
laid  down  for  the  administration  in  the  said 
section.  It  has  therefore  been  held  that  a 
joint  creditor,  having  a  security  upon  the 
separate  estate,  is  entitled  to  prove  against  the 
joint  estate  without  givin"g  up  his  security. 
He  would,  therefore,  by  the  same  principle  be 
allowed  to  prove  his  whole  claim  against 
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both  estates  and  receive  a  dividend  from 
each,  but  so  as  not  to  receive  more  than  the 
full  amount  of  his  debt.  In  this  case  the 
creditors  having  received  a  compromise  of  40 
per  cent,  from  one  firm  not  in  bankruptcy, 
who  were,  hovvever,  liable  on  the  note,  can 
prove  against  the  bankrupt  firm  to  the 
amount  of  the  note  with  the  deduction  of 
the  40  per  cent.,  and  may  likewise  prove 
against  the  private  estate  of  the  individj^al 
partner,  who  is  a  member  of  both  firms,  and 
may  receive  dividends  from  both.  In  re 
Howard,  Cole  &  Co.,  (^Md.)  4  N.  B.  B.  185. 

19.  Must  be  -without  priority. 
All  creditors  whose  debts  are  duly  proved 
and  allowed,  shall  be  entitled  to  share  in 
the  bankrupt's  property  and  estate  pro 
rata,  without  any  priority  or  preference 
whatever,  except  that  wages  due  from  him 
to  any  operative,  or  clerk,  or  house  servant, 
to  an  amount  not  exceeding  fifty  dollars,  for 
labor  performed  within  six  months  next 
preceding  the  adjudication  of  bankruptcy, 
shall  be  entitled  to  priority,  and  shall  be  first 
paid  in  full.  Section  27  U.  S.  bankrupt 
act,  1867. 

20.  Must  be  pro  rata.  No  dividends 
already  declared  shall  be  disturbed  by  rea- 
son of  debts  being  subsequently  proved,  but 
the  creditors  proving  such  debts  shall  be  en- 
titled to  a  dividend  equal  to  those  already 
received ,  by  the  other  creditors  before  any 
further  payment  is  made  to  the  latter.  Sec- 
tion 28  U.  S.  bankrupt  act,  1867. 

21.  Out  of  individual  estates. 
Where  the  original  consideration  of  a  claim 
passed  to  a  partnership,  but  the  obligations 
given  for  the  same  were  executed  by  the  in- 
dividual members  of  the  firm  as  such,  held, 
that  the  creditors  holding  such  obligations 
are  entitled  to  a  credit  out  of  the  individual 
estates.  In  re  The  Bucyrus  Machine  Co., 
(07iio,)  5  N.  B.  B.  303. 

22.  Payment  of.  The  payment  of  a 
dividend  in  bankruptcy  is  not  the  payment 
of  the  debt  except  as  against  the  debtor  him- 
self, and  confers  no  right  on  the  bankrupt 
or  his,  assignee  to  call  upon  the  creditor  to 
surrender  any  collateral  securities.  Ewart 
V.  Latta,  4  Mac^;  H.  L.  Cas.  983.     (Eng.) 


23.  Priority.  In  the  order  for  a  divi- 
dend under  this  section,  the  following  claims 
shall  be  entitled  to  priority  or  preference, 
and  to  be  first  paid  in  full  in  the  following 
order  :  First.  The  fees,  costs  and  expenses 
of  suits,  and  the  several  proceedings  in  bank- 
ruptcy under  this  act,  and  for  the  custody 
of  property  as  herein  provided.  Second.  All 
debts  due  to  the  United  States,  and  all  taxes 
and  assessments  under  the  laws  thereof. 
Tliird.  All  debts  due  to  the  state  in  which 
the  proceedings  in  bankruptcy  are  pending, 
and  all  taxes  and  assessments  under  the 
laws  of  such  state.  Fourth.  Wages  due  to 
any  operative,  clerk  or  house  servant,  to  au 
amount  not  exceeding  fifty  dollars,  for  labor 
performed  within  six  months  next  preced- 
ing the  first  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy.  Fifth.  All  debts 
due  to  any  persons  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  pri- 
ority or  preference,  in  like  manner  as  if  this 
act  had  not  been  passed.  Always  provided, 
that  nothing  contained  in  this  act  shall  inter- 
fere with  the  assessment  and  collection  of 
taxes  by  the  authority  of  the  United  States 
or  any  state.  Section  28  U.  S.  bankrupt  act, 
1867. 

24.  Staying  payment  of.  Where 
the  creditor  of  a  bankrupt,  after  attending  to 
prove  and  being  prevented  from  doing  so  by 
other  business  in  court,  became  insolvent, 
and  the  title  of  his  assignee  was  not  com- 
plete in  time  to  enable  the  assignee  to  prove, 
it  was  held,  that  he  must,  nevertheless,  pay 
the  costs  of  his  petition  to  stay  the  dividend, 
and  of  the  requisite  sitting  to  receive  his 
proof,  and  retain  them  out  of  the  insolvent 
estate.  Ex  parte  Hughes,  De  Gex,  387. 
(Eng.) 

25.  The  court  will  not  stay  the  payment 
of  a  dividend  on  the  ground  of  a  pending  ac- 
tion against  the  creditor,  in  which  it  was 
sought  to  charge  him  as  a  partner  with  the 
bankrupt,  after  the  very  same  question  has 
been  litigated  and  decided.  Ex  parte  Tur- 
quand,  2  Mont.,  D.  d;  D.  345.     (Eng.) 

26.  The  payment  of  a  dividend  was 
stayed  to  give  an  opportunity  of  proving  to 
creditors,  who  had  delayed  proving  for  elev- 
en years,  no  dividend  having  been  declared 
for  upwards  often  years  after  the  flat  issued. 
Ex  parte  Sturton,  Be  Gex,.Ul.    (Eng.) 
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27.  Unclaimed.  At  their  bankers, 
assignees  had  two  accounts,  one  general  and 
the  other  a  separate  account.  To  the  latter 
account,  sums  of  a  corresponding  amount  to 
that  required  for  payment  of  dividends  de- 
clared on  the  bankrupt's  estate  were  paid. 
Dividends  on  the  amounts  of  the  debts 
proved  had  been  declared  to  the  extent  of 
20s.  on  the  pound.  Interest  accumulated  on 
the  amount  standing  in  the  separate  account 
for  unclaimed  dividends.  It  was  held,  that 
such  interest  belonged  to  the  creditors  enti- 
tled to  the  dividends,  and  not  to  the  bank- 
rupt. Ex  parte  Woodford,  Z  Be  G.  (&  S. 
666 ;  14  Jur.  948 ;  19  L.  J.,  Bank.  8. 
(Eng.) 

28.  "WTio  and  who  not .  entitled 
to.  Where  bills  of  exchange  proved  under 
a  flat  have  been  lost  by  the  creditor,  and  he 
therefore  cannot  produce  them  for  the  pur- 
pose of  receiving  his  dividends,  and  an  appli- 
cation to  the  court  becomes  necessary  to  re- 
ceive them,  the  creditor  must  pay  the  costs 
of  the  application.  Ex  parte  Trust,  3  Deac. 
&  Chit.  750.     (Eng.) 

29.  Unless  the  dividend  was  declared 
subsequently  to  the  proof  of  his  debt,  the 
creditor  cannot  petition  for  payment  of  a 
dividend.  Ex  parte  Lee,  2  Mont.,  D.  d;  D. 
780.     (Eng.) 

30.  Where  a  bill  of  exchange,  exhibited 
by  a  creditor  at  the  time  of  his  proof,  is  lost 
before  a  dividend  is  declared,  the  commis- 
missioner  should,  on  the  application  of  the 
creditor,  give  special  directions  to  the  official 
assignee  to  pay  the  dividend  without  requir- 
ing the  production  of  the  bill.  Ex  parte 
Wallis,  1  Beac.  496.     (Eng.) 

31.  After  a  dividend  had  been  declared,  a 
party  entitled  in  respect  of  a  proof  requested 
the  assignees  by  letter  to  send  him  the 
amount  of  his  dividend  in  a  post  office  order, 
promising  to  send  a  receipt  by  return  post. 
The  assignees  sent  no  reply.  It  was  held, 
that  this  was  such  a  refusal  to  pay  the  divi- 
dend as  entitled  the  creditor  to  an  order 
upon  petition,  at  the  costs  of  the  assignees 
personally.  Ex  parte  Jackson,  3  Mont., 
I)'.  d;D.l.    (Eng.) 

32.  Where  a  proof  had  been  made  and  a 


dividend  declared,  and,  by  mistake  in  the 
list  of  proofs  and  dividend,  one  creditor  had 
been  excluded,  it  was  declared  that  the  offi- 
cial assignee  must  pay  him  the  dividend  to 
which  he  would  have  been  entitled  if  the 
debt  had  been  included  in  the  calculation  of 
the  dividend,  and  also  all  his  costs.  Ex 
parte  Hall,  1  Be  Gex,  555;  11  Jur.  639; 
16  L.  J.,  Bank.  10.    (Eng.) 

33.  In  1783,  O.  proved  a  debt  under  a 
bankruptcy ;  in  1790,  received  the  first  divi- 
dend upon  it.  In  1798,  the  executor  of  0. 
assigned  the  debt  and  proof  of  it  to  S.,  in 
trust  for  6.,  with  a  power  of  attorney  to 
receive  dividends.  In  1820  and  1824,  two 
further  dividends  were  paid  to  G.'s  repre- 
sentative. In  1835,  a  fourth  dividend,  and 
subsequently  other  dividends,  making  up 
20s.  in  the  pound  were  declared,  but  not 
paid  owing  to  a  want  of  representation  to 
the  trustee's  estate.  The  administrator  of 
G.  apphed  for  the  dividend  warrants,  but 
produced  neither  the  assignments  nor  the 
other  securities,  and  gave  no  evidence  that 
the  debt  was  due  and  unpaid.  It  was  held, 
that  having  regard  to  the  remoteness  of  the 
transaction,  and  in  the  absence  of  any  evi- 
dence that  the  debt  was  satisfied,  the  pro- 
duction of  the  proofs  might  be  waived. 
Ex  parte  Graham,  10  Jur.,  N.  S.l;  33  L. 
J.,  Bank.  1;  12  W.  B.l;  9  L.  T.,  N.  S. 
278.    (Eng.) 

34.  An  official  assignee  cannot  refuse  to 
pay  a  dividend  to  a  secured  creditor  on  his 
surrendering  the  security.  Ex  parte  Saun- 
ders, 2  Mont.,  B.  &  B.  529.    (Eng.) 

35.  Assignees  compelled  to  pay  dividends 
on  the  application  of  the  person  entitled  to 
receive  the  same,  although  no  receipt  was 
tendered  to  them.  In  re  Moody,  12  L.  J., 
Ghana.  145.     (Eng.) 

36.  A  creditor  admitted  in  May,  1861, 
to  prove  against  a  bankrupt's  estate,  in 
June,  1861,  received  four  dividends  which 
had  been  previously  declared,  but  such  divi- 
dends were  by  mistake  calculated  upon  a 
less  sum  than  that  for  which  he  had  been 
admitted  to  prove.  Upon  a  fifth  dividend, 
which  exhausted  the  whole  estate,  being 
declared  in  June,  1864,  the  creditor  received 
such  dividend  calculated  on  the  sum  for 
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which  he  had  proved,  and  in  November, 
1864,  for  the  first  time,  he  moved  the  eourt 
to  order  the  official  assignee  to  pay  him  the 
deficiencies  in  the  first  four  dividends.  It 
was  held,  that  the  creditor  was  not  entitled 
to  relief  in  the  court  of  bankruptcy,  on  the 
ground  of  his  having,  with  full  knowledge  of 
the  facts,  abstained  from  making  any  appli- 
cation from  1861  to  1864,  and  until  all  that 
remained  of  the  estate  had  been  swept  away. 
In  re  Deane,  12  L.  T.,  N.  S.  479.    (Eug.) 

37.  Where  a  creditor  lost  his  bond  after 
proving  his  debt,  the  court  ordered  that 
he  might  receive  the  dividends  upon  his 
debt,  upon  making  affidavit  of  the  facts 
and  indemnifying  the  assignees.  Ex  parte 
Robins,  1  Deac.  587.     (Eng.) 

38.  Where  a  final  dividend  had  been 
declared,  a  creditor  who  by  inadvertence 
had  omitted  to  prove  his  debt,  was  per- 
mitted to  prove,  he  making  good  to  the 
creditors  who  had  the  difference  of  their 
dividend,  and  placing  the  creditors  who  had 
not  been  paid  in  the  same  situation  as  if  he 
had  originally  proved.  Ex  parte  Dilworth, 
3  Mont,  n.d!D.6i;7  Jur.  95.     (Eng.) 

39.  Who  to  determine.  At  the  sec- 
ond meeting,  the  majority  in  value  of  the 
creditors  present  shall  determine  whether 
any  and  what  part  of  the  net  proceeds  of  the 
estate,  after  deducting  and  retaining  a  sum 
sufficient  to  provide  for  all  undetermined 
claims,  which  by  reason  of  the  distant  resi- 
dence of  the  creditor,  or  for  other  sufficient 
reason  have  not  been  proved,  and  for  other 
expenses  and  contingencies,  shall  be  divided 
among  the  creditors;  but  unless  at  least 
one-half  in  value  of  the  creditors  shall  attend 
such  meeting,  either  in  person  or  by  attorney, 
it  shall  be  the  duty  of  the  assignee  so  to 
determine.  Section  27  U.  8.  hanhrupt  act, 
1867. 


DIVISION. 

1 .  Certificate  of.  Upon  questions  ad- 
journed from  the  district  court  to  the  cir- 
cuit court  under  the  act  "  to  establish  a  uni- 
form system  of  bankruptcy  throughout  the 
United  States,"  the  district  judge  cannot  sit 
as  a  member  of  the  circuit  court,  and  conse- 
quently  the  points  adjourned    cannot    be 


brought  before  this  court  by  a  certificate  of 
division.  Nor  will  an  appeal  or  writ  of 
error  lie  from  the  decision  of  the  circuit 
court,  and  it  is  conclusive  upon  the  district 
judge.  Nelson  v.  Garland,  (i7.  S.  8.  C.) 
1  How.  265. 


DOMICIL. 

1.  A.  was  adjudged  insolvent  under  an 
act  of  the  Australian  legislature,  which  en- 
acts that  the  personal  property  of  insol- 
vents shall  vest  in  their  assignees  by  virtue 
of  their  appointment.  No  assignment  was 
executed  by  A.  lie  was  entitled  to  a  share 
of  a  residue  consisting  of  stock  in  the  court 
of  chancery  in  England.  The  fund  was 
claimed  by  the  assignees  and  by  the 
executrix  of  A.  in  England.  Held,  that  the 
right  to  receive  it  depended  on  the  domicil 
of  A.;  that  if  he  was  domiciled  in  Australia 
his  assignees  were  entitled  to  receive  it ;  but 
if  in  England,  his  executrix  was  entitled. 
In  re  Blithman,  35  Beav.  219 ;  2  L.  B.,  Eq. 
23;  12  Jur.,  N.  8.  84;  35  L.  J.,  Chanc. 
255;  UL.T.,N.S.6.    (Eng.) 

2.  A  foreigner  who  had  resided  in  this 
state  and  transacted  business  as  a  commis- 
sion merchant  for  seven  years,  and  then  re- 
turns home,  taking  with  him  his  effects,  and 
uncertain  whether  he  will  return  or  not, 
loses  his  character  of  an  inhabitant,  so  that 
though  he  returns  to  this  state  after  a  so- 
journing of  only  three  weeks  in  his  native 
land,  he  is  not  entitled  to  be  discharged  as 
an  insolvent  debtor,  if  after  his  return  he 
engages  in  no  business  and  his  residence  af- 
ter his  return  is  merely  of  a  temporary  na- 
ture. In  re  Wrigley,  4  Wend.  602 ;  8  id. 
134. 


DOUBTFUL  CLAIMS. 

1 ,  When  a  claim  is  presented  for  proof 
before  the  election  of  the  assignee,  and 
the  judge  entertains  doubts  of  its  validity, 
or  of  the  right  of  the  creditor  to  prove  it, 
and  is  of  opinion  that  such  validity  or  right 
ought  to  be  investigated  by  the  assignee,  he 
may  postpone  the  proof  of  the  claim  until 
the  assignee  is  chosen.  Section  23  U.  S. 
bankrupt  act,  1867. 
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DOWER. 

1.  The  wife  of  a  bankrupt  is  not  entitled 
to  claim  dower,  during  her  husband's  life- 
time, out  of  lands  owned  by  him  at  the  time 
he  filed  his  petition  in  bankruptcy.  Kelly 
V.  Strange,  (JV.  C.)  3  N.  B.  B.  2. 

2.  Divesting  of.  The  dower  right  of 
the  wife  of  a  bankrupt  is  not  divested  by 
proceedings  under  the  U.  S.  bankrupt  act 
of  1867.    In  re  Angier,  4  N.  B.  B.  199. 

3.  Of  alien  wife.  Wife's  naturalization 
does  not  entitle  her  to  dower  in  lands  of 
which  her  husband  was  seized  during  cover- 
ture, and  which  he  aliened  previous  to  her 
naturalization.  Priest  v.  Cummings,  16 
Wendell,  617. 

4.  Right  Of,  in  suits  by  husband 
and  wife.  In  May,  1863,  a,femme  sole,  be- 
ing the  owner  in  her  own  right  of  a  chose  in 
action,  marries  and  a  suit  is  instituted 
shortly  thereafter  to  recover  from  the  debtor 
in  the  name  of  the  husband  and  wife.  This 
suit  continues  pending  until  1868,  when  the 
husband,  upon  his  own  petition,  was  declared 
a  bankrupt,  and  an  assignee  was  appointed 
and  an  assignment  executed  in  the  usual 
form.  Thereafter  the  assignee  was,  upon 
his  own  motion,  by  order  of  the  court, 
made  party  plaintiff  with  the  wife,  and  a 
judgment  was  recovered  in  favor  of  the 
plaintiffs.  Held,  that  the  assignee  may  pro- 
ceed to  enforce  the  payment  of  such  judg- 
ment by  execution,  and  receive  the  money 
when  collected  if  this  be  done  in  the  life- 
time of  the  husband  and  wife,  and  if  collect- 
ed by  him  must  distribute  the  same  to 
creditors,  as  the  law  directs.  The  assignee 
is  deprived  of  no  right  because  the  bankrupt 
has  failed  to  schedule  such  chose  in  action, 
nor  by  the  provisions  of  the  constitution  of 
North  Carolina,  adopted  in  1868.  In  re 
Boyd,  (jy.  0.)  5  JV.  B.  B.  199. 


DRAPTS. 

1.  Foreign.  "Where  drafts  made  and 
dated  at  Neuremberg,  Bavaria,  drawn  or 
purporting  to  be  drawn  on  a  house  at  Leip- 
sic,  accepted  by  authorized  agents  in  the 
United  States,  by  merely  writing  the  word 


"  accepted,"  with  date  and  drawee's  name 
across  the  face  of  the  draft  are  over  due,  and 
payment  theieof  is  suspended  for  a  period 
of  14  days,  the  drawee  having  a  place  of 
business  in  the  United  States  within  the 
southern  district  of  New  York,  at  which 
the  acceptances  were  executed,  will  be 
ordered  to  show  cause  why  he  shall  not  be 
adjudicated  bankrupt  upon  the  petition  of 
the  maker  or  owner  of  the  draft.  Geyer  v 
Bombard  &  Beyrick  (S.  D.  N.  T.)  Unre- 
ported. 


DUE  BILL. 

1 .  Where  a  debtor  owed  a  creditor  money 
represented  in  part  by  a  due  bill,  upon  which 
there  had  been  partial  payments  within  six 
months,  and  the  rest  of  the  indebtedness  be- 
ing an  open  account,  an  adjudication  will  be 
made  on  the  allegation  that  the  due  bill  was 
commercial  paper.  In  re  Chappel,  (N.  D. 
N.  r.)  4  N.  B.  B.,  176. 


DUTY  OF  ASSIGNEE. 

1.  The  assignee  shall  demand  and  re- 
ceive from  any  and  all  persons  holding  the 
same,  all  the  estate  assigned  or  intended  to 
be  assigned  under  the  provisions  of  this  act, 
and  he  shall  sell  all  such  unencumbered 
estate,  real  and  personal,  which  comes  to 
his  hands,  on  such  terms  as  he  thinks  most 
for  the  interest  of  the  creditors.  But  upon 
petition  of  any  person  interested,  and  for 
cause  shown,  the  court  may  make  such 
order  concerning  the  time,  place  and  manner 
of  sale  as  will  in  its  opinion  prove  to  the  in- 
terest of  the  creditors.  And  the  assignee  shall 
keep  a  regular  account  of  all  moneys  received 
by  him  as  assignee  to  which  every  creditor 
shall  at  reasonable  times  have  free  resort. 
Sec.  15  U.  S.  bankrupt  act,  1867. 

2.  The  assignee  shall,  immediately  on  en- 
tering upon  his  duties,  prepare  a  com'plete 
inventory  of  all  the  property  of  the  bank- 
rupt that  comes  into  his  possession ;  and  all 
sales  of  the  same  shall  be  by  public  auction, 
unless  otherwise  ordered  by  the  court. 
Every  assignee  shall  keep  full,  exact  and 
regular  books  of  account  of  all  receipts,  pay- 
ments and  expenditures  of  money  by  him, 
and  shall  make  report  to  the  court,  within 
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twenty  days  after  receiving  the  deed  of 
assignment,  of  the  articles  set  off  to  the 
bankrupt  by  him,  according  to  the  provisions 
of  the  14th  section  of  the  act,  with  the  esti- 
mated value  of  each  article,  and  any  creditor 
may  take  exception  to  the  determination  of 
the  assignee  within  twenty  days  after  the 
filing  of  the  report.  General  order  No.  19, 
Sup.  Ct.  U.  S. — In  harikrv/ptcy. 


DUTY  OF  DEBTOR. 

1 .  To  file  petition.  A  creditor  who 
has  reasonable  cause  to  believe  his  debtor 
insolvent,  and  who  receives  payment  of  his 
debt  or  security  therefor,  necessarily  knows 
or  has  reasonable  cause  to  believe  that  he  is 
thereby  obtaining  a  preference  which  is  for- 
bidden by  law.  The  fact  that  the  debtor 
cannot  pay  all  and  pays  some  makes  in  it- 
self the  prohibited  preference.  Under  such 
circumstances  the  debtor  can  ordinarily  be 
forced  into  bankruptcy,  and  if  not  forced,  it 
is  his  duty,  unless  all  his  creditors  consent 
to  indulge  him,  to  apply  for  the  benefit  of 
the  act.  Darby's  Trustees  v.  Lucas,  Un- 
reported 

2.  Where  an  insolvent  debtor  could  have 
prevented  the  taking  of  his  property  on  legal 
process,  by  going  into  voluntary  bankruptcy, 
it  was  his  duty  to  have  done  so.  In  re 
Craft,  1  N.  B.  B.  89. 

3.  "When  sued.  As  soon  as  suit  is 
brought  by  a  creditor,  if  the  debtor  has  no 
defence,  he  should  apply  to  the  bankrupt 
court  and  thus  have  his  creditors  placed  on  a 
footing  of  equality.  Hence  a  preference  ob- 
tained through  the  voluntary  action  of  the 
debtor,  or  by  his  passiveness,  is  a  preference 
either  procured  or  suffered  by  him.  Dar- 
bey's  Trustees,  v.  Lucas,  Unreported. 


DUTIES   OF    CLERKS  OF  DIS- 
TRICT COURTS. 

1 .  The  clerks  of  the  several  district  courts 
shall  enter  upon  each  petition  in  bankruptcy 
the  day,  and  the  hour  of  the  day,  upon 
which  the  same  shall  be  filed;  and  shall 
also  make  a  similar  note  upon  every  stibse- 
quent  paper  filed  with  them ;  and  the  par 
pers  in  each  case  shall  be  kept  in  a  file  by 


themselves.  No  paper  shall  be  taken  from 
the  files  for  any  purpose  except  by  order  of 
the  court.  Every  paper  shall  have  indorsed 
upon  it  a  brief  statement  of  its  character. 
The  clerks  shall  keep  a  docket,  in  which  the 
cases  shall  be  entered  and  numbered  in  the 
order  in  which  they  are  commenced ;  and 
the  number  of  each  case  shall  be  indorsed 
on  every  paper.  The  docket  shall  be  ar- 
ranged that  a  brief  memorandum  of  every 
proceeding  in  such  case  shall  be  entered 
therein,  in  a  manner  convenient  for  refer- 
ence, and  shall  at  all  times  be  open  for  pub- 
lic inspection.  The  clerks  shall  also  keep 
separate  minute-books  for  the  record  of 
proceedings  in  bankruptcy,  in  which  shall 
be  entered  a  minute  of  all  the  proceedings  in 
each  case,  either  of  the  court  or  of  a  register 
of  the  court  under  their  respective  dates. 
General  Order  No.  1,  Supt.  Ct.  U.  S.—In 
bankruptcy. 


DUTIES. 

1.  Payment  of.  A.  &  B.,  bankers  in 
London,  had  in  their  hands,  at  the  time  of 
their  bankruptcy,  cash  and  short  bills  be- 
longing to  0.  &  D.,  bankers  inthe  country. 
The  cash  was  the  excise  duties  remitted  bj' 
the  country  bankers  to  and  received  by  the 
London  bankers,  and  against  which  the 
former  had  given  to  the  commissioners  the 
latter's  acceptances,  in  respect  to  the  duties 
and  extent  issued.  It  was  held  that  the 
crown  had  a  right  to  elect  against  what  se- 
curities it  would  go ;  and  on  the  consent  of 
the  attorney  general,  the  short  bills  were 
ordered  to  be  delivered  up.  Ex  parte 
Rearton,  1  Base,  15;     (Eng.) 


EARNINGS  OF  WIFE. 

1 .  See  Wife's  Pkopbett,  Title  in  IIus- 
BAND.  Keating  v.  Keefer,  (ilficfe.)  5  N.  B. 
B.  133. 


EJECTMENT. 

1 .  A  title  in  the  surviving  assignees  of  an 
insolvent  will  n  jt  support  a  count  averring 
title  in  one,  and  if  the  title  is  in  A.  as  sur- 
viving assignee,  it  is  wrong  to  ascribe  him 
as  one  of  the  surviving  assignees ;  but  a  tri- 
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fling  misdescription  like  this  may  be  disre- 
garded at  the  circuit  and  is  curable  by  sub- 
sequent amendment.  Gillett  v.  Stanley,  1 
Hill,  121. 

2.  Action  of.  An  insolvent  debtor 
who  has  made  a  general  assignment  of  his 
property,  upon  proof  of  the  payment  of  all 
the  debts  due  by  him  at  the  time  of  his  dis- 
charge, may  maintain  an  ejectment  in  his  own 
name,  for  land  assigned  by  him  without  a 
formal  re-assignment.  Power  v.  HoUman, 
2  Watts'  <JPu.)  218. 


ELECTION. 

1 .  Of  new  assignee.  A  creditor  can- 
not change  his  vote  for  choice  of  an  assignee 
after  the  meeting  for  that  purpose  has  ad- 
journed, and  thereby  cause  a  failure  to  elect. 
Should  he  make  the  mistake  of  voting  for 
the  wrong  party,  and  has  good  cause  for  ob- 
jecting to  the  choice  made,  he  can  state  his 
reasons  for  the  same  to  the  judge  before 
whom  the  whole  subject  will  be  heard  and 
determined.  In  re  Sheiffer  et  al.  (Mb.)  2 
JSr.  B.  B.  179. 

2.  To  prove,  effect  of.  A  defendant 
covenanted  to  pay  a  sum  of  money,  with  in- 
terest, by  instalments,  and  also  to  pay  the 
annual  premiums  which  might  become  due 
on  a  policy  of  insurance  effected  on  the  life 
of  B.,  so  that  his  life  might  be  continually 
insured  in  l,000i.,  and,  on  request,  to  pro- 
duce and  show  to  the  plaintiff  the  receipt 
for  the  premiums  for  the  current  year.  In 
an  action  on  this  covenant,  the  declaration 
alleged  two  breaches — non-payment  of  the 
premiums  and  non-production  of  the  re- 
ceipt for  the  premium  for  the  current  year. 
The  defendant  pleaded  in  bar  a  certificate 
of  conformity  under  an  adj  udication  of  bank- 
ruptcy. The  plaintifl'  now  assigned  that 
the  action  was  brought  for  the  non-payment 
of  a  premium  which  became  due  after  the 
filing  of  the  declaration  of  insolvency,  and 
after  the  allowance  of  the  certificate,  and 
for  the  non-production  of  the  receipt  for 
that  premium.  The  defendant  pleaded  to 
the  new  assignment  an  equitable  plea,  that 
after  the  filing  of  the  petition  for  adjudica- 
tion the  plaintiff  proved  a  great  part  of  the 
debt  under  the  petition,  and  elected  to  take 


the  benefit  of  the  petition  with  respect  to 
the  whole  debt.  Held,  that  the  plea  to  the 
new  assignment  was  a  good,  equitable  an- 
swer. Elder  v.  Beaumont,  8  EL  <S;  Bl.  353  ; 
4  Jur.,  N.  8. 26;  27  L.  J.,  Q.  B.  25.  (Eng.) 

3.  Held,  also,  that  the  mere  fact  of  the 
plaintifi"'s  proof  for  a  part  of  the  debt  was 
not  sufficient  evidence  to  support  the  plea. 
Id. 

4.  A  mortgagee  having  elected  to  prove, 
and  having  proved  his  debt  under  an  assign- 
ment executed  by  the  mortgagor  for  the 
benefit  of  his  creditors,  is  not  entitled  after- 
wards to  have  his  proof  expunged  as  having 
been  made  through  inadvertence,  and  to 
claim  the  balance  of  the  purchase  money  of 
the  mortgaged  property  in  the  hands  of  tlie 
trustees  under  the  deed  in  liquidation  of  his 
mortgage  debt,  and  receive  the  dividends 
under  the  deed  upon  the  balance.  Ex  parte 
Spicer,  12  L.  T.,  N.  S.  55.     (Eng.) 


ENDORSER. 
[Also  see  Indobser.] 

1 .  Liability  of.  If  any  bankrupt  shall 
be  bound  as  drawer,  indorser,  surety,  bail 
or  guarantor  upon  any  bill,  bond,  note,  or 
any  specialty  or  contract,  or  for  any  debt  of 
another  person,  and  his  liability  shall  not 
have  become  absolute  until  after  the  adjudi- 
tion  of  bankruptcy,  the  creditor  may  prove 
the  same  after  such  liability  shall  have  be- 
come fixed,  and  before  the  final  dividend 
shall  have  been  declared.  Section  19  U.  S 
bankrupt  act,  1867. 

2.  A  bankrupt  endorser  of  certain  pro- 
missory notes,  whose  liability  has  become 
absolute,  is  liable  for  the  whole  amount  of 
the  notes,  although  the  holder  may  have  re- 
ceived a  mortgage  from  the  maker  thereof  as 
security  for  their  payment.  In  re  Cram, 
(ilfe.)  1  N.  B.  B.  132 ;  citing  Lanchton  v. 
Wolcott,  6  Met.  306  ;  Amory  w.  Francis,  16 
Mass.  308;  Richardson  v.  Wyman,  4  Gray, 
553 ;  Agamon  Bank  v.  Morris,  4  Gush.  99 ; 
Richardson  v.  City  Bank  et  al.  11  Chray,  263 ; 
ex  parte  Bennett,  2  Ath.  537 ;  in  re  Pari,  18 
Vesey,  65  ;  ex  parte  Goodman,  3  Maddox, 
373 ;  in  rePlummer,  1  Phillips,  56  (19  Eng. 
Ch  2J.) ;  in  re  Peacocks,  2  Glyn  &  Jame- 


ENDORSER. 


393 


son,  27 ;  ex  parte  Adams,  3  Mont.  &  Ayr. 
265 ;  ex  parte  Heddessby,  2  Mont,  D.  &  D. 
487 ;  in  re  Babcock,  3  Stwy,  399. 

3.  Liability  of  bankrupt.  Debts  due 
by  a  firm  were  purchased  by  a  third  party, 
partly  by  giving  his  own  notes,  endorsed  by 
that  firm,  part  of  which  notes  were  not  paid. 
One  of  the  members  of  the  firm,  after  its 
dissolution,  filed  his  petition  in  bankruptcy, 
and  sought  to  obtain  his  discharge,  having 
no  assets,  without  filing  the  assent  of  any  of 
the  creditors  to  whom  his  firm  was  debtor. 
Objections  being  made  thereto,  on  the  ground 
that  the  bankrupt  was  liable  in  respect  of 
those  endorsements,  as  principal  debtor,  and 
must,  under  the  33d  section  of  the  U.  S. 
bankrupt  act  of  1867,  procure  the  assent  of 
a  majority  of  his  creditors  as  therein  pro- 
vided. That  in  endorsing  these  notes  he  was 
contracting  to  pay  his  own  debt,  and  by  pro- 
test and  notice  became  principal  debtor.  The 
court  held,  that  the  taking  of  the  notes  so 
endorsed  extinguished  the  original  indebted- 
ness. That  until  protest  and  notice,  liability 
upon  an  endorsement  is  not  a  provable  debt. 
Although  the  liability  of  an  endorser  from 
being  contingent  becomes  absolute  and  fixed, 
it  does  not  thereby  become  the  liability  of  a 
principal  debtor,  and  does  not  so  become 
until  judgment  has  been  obtained  by  due  pro- 
cess of  law.  The  liability  of  an  endorser, 
although  fixed,  is  a  secondary  liability  and 
not  a  principal  one.  In  re  Loder,  (S.  D.  N. 
r.)  4  N.  B.  B.  50. 

4.  Liability  of  only  contingent. 
The  liability  of  an  endorser,  or  other  surety, 
is  contingent  only  if,  therefore,  the  princi- 
pal pay  the  debt  at  maturity,  so  that  the 
contingent  liability  of  the  surety,  never  be- 
comes fixed.  In  the  absence  of  action  by 
the  surety,  personally,  he  is  not  liable  to 
pay  to  the  assignee  the  money  paid  by  the 
principal  in  discharge  of  his  obligation.  The 
bankrupt  act  is  not  to  be  construed  as  sub- 
versive of  the  general  principal  of  the  law 
merchant,  or  of  the  general  law  of  contracts. 
Where  the  bankrupt  on  becoming  embar- 
rassed in  his  business  efiected  a  compromise 
with  his  creditors  and  procured  an  exten- 
sion after  the  compromise,  and  he  as  prin- 
cipal and  two  parties  executed  their  joint 
note  to  enable  him  to  procure  money  with 


which  to  continue  his  business.  This  note 
the  bankrupt  without  consultation  with  his 
sureties  paid  at  maturity.  Being  unable  to 
carry  on  his  business  proceedings  were  insti- 
tuted against  him  and  he  was  adjudged  a 
bankrupt.  The  assignee  brought  suit  to 
compel  the  sureties  to  refund  the  amount 
paid  by  the  bankrupt  in  discharge  of  the 
note.  One  of  the  sureties  was  charged  with 
having  reasonable  cause  to  believe  that  the 
bankrupt  was  insolvent.  At  the  time  he 
paid.the  note  the  other  sureties  had  not  this 
knowledge.  Under  the  instructions  of  the 
court  the  jury  found  a  verdict  against  the 
surety  with  knowledge  and  in  favor  of  the 
other  one.  Kintzing's  assignee  v.  Laflin, 
(Mo.)  5  N.  B.  B. 

5.  Liable  when  maker  is  not  for 
suspension  of  payment  of  commer- 
cial paper.  Where  petition  alleges  that 
goods  were  sold  and  delivered  to  a  payee 
and  not  to  the  maker  of  a  note,  the  maker 
cannot  be  adjudicated  bankrupt  upon  the 
simple  allegation  of  suspension  of  his  com- 
mercial paper  and  its  non-resumption  within 
14  days,  inasmuch  it  does  not  appear  that 
the  note  actually  was  the  maker's  commer- 
cial paper.  In  re  Rogers,  (S.  B.  N.  T.) 
Unreporeed. 

6.  Of  bills  of  exchange  and  pro- 
missory notes  not  discharged  by 
proceedings  in  England.  A  proceed- 
ing against  the  acceptor  of  a  bill  of  exchange 
under  a  commission  of  bankruptcy  in  Eng- 
land, does  not  discharge  the  right  of  action 
against  the  indorser  here.  Kenworthy  v. 
Hopkins,  1  Johns.  107. 

7.  Payment  by.  If  an  endorsee  of  a 
promissory  note  pay  it  after  the  maker  has 
obtained  his  discharge  under  the  insolvent 
act,  he  may  recover  the  amount  of  the  maker 
notwithstanding  his  discharge.  Frost  v. 
Carter,  1  Johns.  74 ;  same  v.  same,  1  and  2 
Games'  cases,  311. 

8.  Payment  to.  If  the  payee  of  a 
note  pay  the  balance  thereof  to  an  endorsee 
under  a  judgment  against  him  after  the 
bankruptcy  of  the  maker,  and  after  such 
endorsee  has  procured  his  dividends  from 
the  assignees  by  the  direction  of  the  payee, 
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he  shall  not  recover  against  the  maker  who 
has  ohtained  his  certificate.  Austin,  et.  al. 
V.  Slough,  2  Yates'  {Pa.)  15. 

9.  Proof  against  on  a  note  long 
past  due.  Where  a  note  payable  on 
demand  was  not  presented  for  payment  and 
no  demand  was  made  within  four  years,  a 
protest  at  that.time  could  not  fix  the  liability 
of  the  endorser,  and  a  claim  in  bankruptcy 
should  not  be  proved  against  the  endorser 
on  such  note.  In  re  Crawford,  (^Mich.)  5 
N.  B.  R.  301. 

10.  Right  of  to  prove  claim. 
Where  the  holder  of  a  note  receives  part  of 
the  amount  of  the  same  fi-orn  the  endorser, 
he  is  entitled  to  prove  for  the  whole  amount 
against  the  estate  of  the  bankrupt  maker, 
and  holds  any  surplus  he  may  receive  over 
and  above  the  amount  of  the  note  in  trust 
for  the  endorser.  If  the  creditor  omits  to 
prove  his  debt  thus  showing  he  looks  to  the 
endorser  alone  for  payment,  the  endorser 
is  entitled  to  come  in  and  prove  the  note 
against  the  bankrupt's  estate  and  receive 
dividends  upon  its  whole  amount.  In  re 
EUerhorst  &  Co.  (^Cal.')  5  N.  B.  B.  144. 

1 1.  When  only  a  guarantor.    The 

contracts  of  one  who  places  his  name,  waiv- 
ing demand  and  notice  on  the  back  of  a 
promissory  note,  while  in  the  hands  of  an 
endorsee  for  value,  at  the  request  of  such 
endorsee,  for  a  consideration  moving  solely 
from  him,  and  without  any  request,  express 
or  implied,  of  the  first  endorser,  is  not  that 
of  a  second  endorser,  but  of  a  guarantor; 
and  if,  after  the  commencement  of  proceed- 
ings in  insolvency  against  the  first  endorser, 
he  pays  the  note,  he  cannot  set  off  the 
amount  in  an  action  by  the  assignee  in  in- 
solvency upon  a  debt  due  from  him  to  the 
insolvent.  Nelson  v.  Harrington,  16  Grays' 
(Mass.)  139.  • 

12.  "When  not  affected  by  insol- 
vent's discharge.  An  indorser  of  a  pro- 
missory note  fixed  before,  but  paying  money 
after  the  insolvent  discharge  of  the  maker, 
may  recover  against  the  maker,  and  is  not 
affected  by  his  discharge,  whether  under  the 
act  of  1813,  or  the  subsequent  act  discharg- 
ing the  body  merely.  Ainslie  v.  Wilson,  7 
Cowen,662.(Contrary  to  U.S.Banlcrupi  Act.) 


ENDORSER'S    ESTATE. 

1 .  The  holders  of  a  promissory  note,  who 
have  proved  it  against  the  estate  of  an  insol- 
vent endorser  and  have  afterwards  given  it  up 
to  the  maker  in  exchange  for  a  new  note  to 
themselves  of  the  same  amount,  are  not  enti- 
tled to  any  dividend  from  the  endorser's 
estate,  and  must  refund  any  dividend  which 
they  may  have  received ;  and  the  case  would 
be  the  same  if  the  holders,  on  taking  the  new 
note,  had  retained  the  old  note  as  collateral 
security,  and  afterwards  they  sold  the  old 
note  in  open  market.  Dearth  v.  Hide  & 
Leather  National  Bank,  100  Mass.  540. 


ENDORSEMENT. 

1 .  An  accommodation  endorsement  on  a 
note  does  not  make  it  commercial  paper  as 
to  the  accommodation  endorser.  Innes  v. 
Carpenter,  (S.  D.  N.  T.)  2  N.  B.  E.  139. 

2.  Contra. — In  re  Chandler,  4  N.  B. 
a.  66. 


ENGLISH    BANKRUPT. 

1.  Not  released  in  New  York. 
The  plaintiffs  not  being  subjects  of  Great 
Britain,  nor  domiciled  in  England,  and  it 
not  appearing  that  they  voluntarily  became 
parties  to  the  proceedings  in  bankruptcy,  or 
that  they  received  any  dividends  thereunder, 
the  discharge  of  defendant  under  English, 
bankrupt  laws  did  not  operate  to  release 
him  from  his  liability  under  an  action  there- 
on in  the  courts  of  this  state.  Monroe  v. 
Guilleaume,  3  Keyes,  30. 

2.  The  validity  of  the  petitioning  credit- 
or's debt,  in  which  a  commission  of  bank- 
ruptcy is  sued  in  England,  cannot  be  dis- 
puted here  by  the  bankrupt,  on  the  ground 
that  the  petitioning  creditor  has  an  alien 
enemy,  in  a  case  where  the  debt  was  settled 
by  an  award  of  arbitrators  without  taking 
that  objection,  and  the  bankrupt  afterwards 
failed  in  an  action  of  trespass  brought  in 
England  against  the  commissioners,  and  the 
chancellor,  on  application  of  the  bankrupt 
refused  to  supersede  the  commission  and  a 
groat  lapse  of  time  afterwards  occurred.  In 
re  Merrick's  estate,  h  W.&  S  Pa.  B.  9. 
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ENTRY    OF    JUDGMENT. 

1.  "When  a  violation  of  law.  If  a 
creditor,  having  knowledge  of  his  debtor's 
insolvency  or  notice  of  such  facts  as  make 
it  reasonable  to  believe  that  the  debtor  is 
insolvent,  causes  a  judgment  to  be  entered 
against  his  debtor,  thus  executing  the 
dormant  power  with  which  he  is  clothed  by 
virtue  of  a  warrant  to  confess  judgment; 
such  entry  of  judgment  is  an  act  of  bank- 
ruptcy, participated  in  by  the  creditor,  and 
all  advantages  obtained  under  it  are  in  vio- 
lation of  the  law.  Golson  et  al.  v.  Neihoff 
et  al.  5  N.  B.  B.  56. 


EQUITABLE  CLAIM. 

1 .  May  be  set  off.  An  equitable  claim 
against  an  insolvent  estate,  though  never 
presented  to  the  commissioners,  may  still  be 
shown  by  way  of  set-off  to  an  action  of 
assumpsit  brought  by  the  administrator. 
Lyman  v.  Estes,  1  Maine  B.  182. 


EQUITY. 

1.  Upon  general  principles  ot  equity 
jurisprudence  the  mortgagor  of  chattels  has 
an  equity  of  redemption  therein,  and  by  the 
14  section  of  the  U.  S.  bankrupt  act  of  1867, 
this  right  passes  to  the  assignee  in  bank- 
ruptcy. Foster  et  al.  v.  Ames,  {Mass.')  2  N. 
B.  B.  147 ;  citing  Slade  v.  Rigg,  3  Ham,  35 ; 
Whitefleld  v.  Parfltt,  6,  Eng.  L.  &  Eq.  48 ; 
Wayne  v.  Hanshaw,  4  Eng.  L.  <&  Ex.  147 ; 
Patchen  v.  Pierce,  12  Wend.  61 ;  Dana  v. 
Mafrey,  6  ^.  <^  ^.  479 ;  Gordon  v.  Hobart, 

2  Sumner,  491;  Houston  v.  City  Bank  of 
New  Orleans,  6  How.  486;  ex  parte  Chris- 
ty, 3  How.  203 ;  Norton's  assignee  v.  Boyd, 

3  How.  426 ;  McLane  v.  Lafayette  Bank,  3 
&  4  McLean's  B.;  Buckingham  v.  McLean, 
13  How.  151 ;  Bill  v.  Beckwith,  2  JV.  B.  B. 
82. 

2.  An  assignee  may  file  a  petition  pray- 
ing for  an  injunction  and  a  decree  setting 
aside  a  conveyance  of  real  estate  made  with- 
in six  months  of  bankruptcy,  made  with  in- 
tent to  defeat  the  provisions  of  the  U.  S. 
bankrupt  act  of  1867,  in  the  same  court  in 
which  bankruptcy  proceedings  are  pending. 


In  such  case  a  bill  in  equity  is  not  necessary. 
In  re  Non-is,  {Mich.)  4  N.  B.  B.  10;  cit- 
ing in  re  Neal,  2  N.  B.  B.  82 ;  in  re  Kero 
sene  Oil  Co.,  3  N.  B.  B.  31 ;  in  re  Alexan 
ander,  3  JV.  B.  B.  6. 

3.  A  summary  petition  and  order  to  show 
cause  is  wholly  irregular  where  bankrupt's 
property  has  been  taken  on  legal  process 
under  an  execution  issued  in  the  marine 
court  and  afterwards  by  order  of  the  U.  S. 
district  court  delivered  to  the  assignee  sub- 
ject to  the  determination  of  that  court. 
The  proper  remedy  would  be  by  bill  in 
equity  or  an  action  at  law.  In  re  Ballou 
(S.  D.  N.  r.)  3  N.  B.  2?.  177. 

4.  Proceedings  in  bankruptcy  are  in  the 
nature  of  equity  proceedings.  In  re  Wal- 
lace, {Oregon,)  2  N.  B.  B.  52;  in  re  Hinds 
et  al.  {N.  D.  N.  Y.)  3  N.  B.  B.  91. 

5.  The  fair  construction  of  the  first  sec- 
tion of  the  U.  S.  bankrupt  act  of  1867,  is, 
that  in  cases  of  disputed  title,  unless  it  is 
otherwise  specially  provided,  the  proceed- 
ings shall  be  as  in  the  circuit  court  under 
the  second  section  in  equity,  and  by  bill  or 
petition.  Inre  Hunt,(i2.  J.)4iV.S.  B.  166. 

6.  Suits  may  be  brought  at  common  law, 
or  by  bill  in  equity,  for  the  recovery  of  prop- 
erty fraudulently  disposed  of  by  the  bank- 
rupt.   In  re  Neal  et  al.  {Ohio,)  2  N.  B.  B. 

82. 

7.  A  suit  in  equity  was  brought  to  deter- 
mine the  right  of  a  creditor  to  retain  securi- 
ties placed  in  the  hands  of  the  attorneys  of 
the  bankrupt  for  the  purpose  of  redeeming 
stock,  part  of  which  belonged  to  this  credi- 
tor, though  tSLken  in  the  name  of  the  bank- 
rupt. The  court  held,  as  the  attorneys  were 
unable  to  redeem  the  stock  in  question,  the 
creditor  had  no  lien  on  the  securities,  and 
they  must  be  delivered  to  the  assignee.  Bill 
dismissed  with  costs.  Ungewitter  v.  Von 
Sachs  et  al.  {S.  D.  2if.  Y.)  3  N.  B.  B.  178. 

8.  A  bill  in  equity  will  lie  to  review  all 
sales  made  under  deeds  of  trust,  subsequent 
to  bankruptcy.  In  re  Davis  et  al.  {Mo.)  2 
N.  B.  B.  125. 

9.  Equity  favors  and  rewards  diligence, 
and  gives  to  creditors  their  full  rights.  No 
rule  can  be  sound'  which  treats  those  rights 
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as  varied  by  the  accident  of  insolvency  or 
of  death.  Jervis  v.  Smith,  (iV.  T.)  3  N. 
B.  B.  147  ;  citing  ex  parte  Smith,  2  Bose, 
63 ;  Greenwood  v.  Taylor,  1  Buss,  d;  M. 
185 ;  •Cheeseborough  v.  Millard,  1  Johns. 
Ch.  409;  Brinckerhoff  t).  Marvin,  5  id.  320; 
Evesson  v.  Booth,  19  Johns.  486 ;  Van  Ma- 
ter V.  Ely,  1  Beas.  271 ;  Bell  v.  Fleming,  id. 
13 ;  Allston  v.  Mumford,  1  Brock.  Marsh. 
265  ;  Aldrich  v.  Cooper,  2  Leading  cases  in 
equity,  56 ;  Amory  v.  Francis,  16  Mass. 
308  ;  Farnum  v.  Boutelle,  13  Met.  159  ; 
Rourty  v.  Hart,  13  Iowa,  515  ;  Putnam  v. 
Russell,  17  Vt.  54;  West «.  Bank  of  Rut- 
land, 19  id.  403  ;  Walker  v.  Barker,  26  id. 
710 ;  Moses  v.  Ranlett,  2  N.  H.  488;  Find- 
'  lay  V.  Hosma,  2  Conn.  350 ;  Schanks  Ap- 
peal, 2  Sarr.  304;  Logan  v.  Anderson,  18 
B.  Mon.  114;  Halsey  v.  Reed,  9  Paige, 
446;  Besley  v.  Lawrence,  11  id.  581 ;  Story 
Equity  Jur.  9  ed.  s.  564. 

10.  Equity  will  entertain  a  bill  to  recover 
an  excess  of  interest  paid  beyond  the  legal 
rate  ;  the  remedy  is  not  exclusively  at  law 
Darbey's  trustees  v.  Boatmans'  Saving  In 
stitution,  4  iV.  B.  B.  195. 

1 1 .  Assignees  remedy  in.  One  of 
two  partners  purchased  the  interest  of  his 
copartner  in  the  partnership  property,  and 
agreed  to  apply  the  proceeds  of  the  property 
to  the  payment  of  the  partnership  debts,  and 
to  account  for  half  the  balance  ;  and  after- 
wards sold  the  property  and  took  in  part 
payment  thereof  the  note  of  the  purchaser 
payable  to  himself,  and  then  exchanged  it 
for  a  note  payable  to  a  pre-existing  creditor 
of  the  partnership,  and  delivered  this  last 
note  to  such  creditor  in  fraud  of  the  insol- 
vent laws.  Held,  that  the  assignee  in  insol- 
vency of  the  partnership  had  no  complete 
and  adequate  remedy  at  law,  and  might 
therefore  maintain  a  bill  in  equity  against 
such  creditor  and  such  purchaser  to  obtain 
possession  of  the  note.  Holmes  v.  Wood- 
worth,  6th  Gi-ays'  (^Mass.)  324. 

12.  Jurisdiction  of  district  courts. 
Jurisdiction  in  equity  is  conferred  upon  the 
district  courts  in  certain  cases  by  the  act  of 
congress  establishing  a  uniform  system  of 
bankruptcy,  and  the  eighth  section  of  the 
act  provides  that  appeals  may  be  taken  from 
the  district  to  the  circuit  courts  in  all  such 


cases  where  the  debt  or  damages  claimed 
amount  to  more  than  five  hundred  dollars, 
provided  the  appeal  is  claimed  within  ten 
days  after  the  entry  of  the  decree,  and  the 
appellant  complies  with  the  other  conditions 
.specified  in  that  section  of  the  bankrupt  act. 
Scammon  v.  Cole  et  al. (ilfe.)  5  N.  B.  B.  257. 

13.  Jurisdiction  of  Massachusetts 
courts  extending  beyond  the  state. 
This  court  has  jurisdiction  in  equity  upon  a 
proper  case  being  made  to  enjoin  a  citizen  of 
this  commonwealth  from  availing  himself  of 
an  attachment  of  personal  property  in  an- 
other state,  in  an  action  against  a  debtor  who 
is  insolvent  under  the  laws  of  this  common- 
wealth, and  thus  preventing  the  same  from 
coming  to  the  hands  of  the  assignee ;  and  it 
is  no  objection  that  the  action  was  com- 
menced before  the  institution  of  proceedings 
in  insolvency,  if  this  was  done  with  knowl- 
edge that  such  proceedings  were  about  to  be 
instituted,  and  with  a  view  to  obtain  a  pre- 
ference. Dehen  v.  Foster,  4th  Allen,  {Mass.) 
545. 

14.  Parties  to  a  bill.  Where  a  bill 
in  equity  is  brought  against  a  married  woman, 
with  the  view  of  obtaining  payment  of  a  debt 
contracted  by  her  before  her  marriage,  from 
her  property  fraudulently  conveyed  while 
sole,  still,  the  husband,  although  a  certified 
bankrupt,  should  be  joined  as  a  party.  Ham- 
lin V.  Bridge,  24  Me.  145 

15.  Proceeding  by  bill.  Where  one 
was  declared  a  bankrupt  under  the  bankrupt 
act  of  1841,  and  the  assignee  in  bankruptcy, 
after  its  repeal,  filed  his  bill  in  equity  in  the 
district  court  against  fraudulent  assignees  of 
the  bankrupt  and  persons  having  the  pro- 
ceeds of  the  fraudulent  assignments,  which 
bill  was  by  the  district  court  dismissed,  as 
a  bill,  but  retained  as  a  petition,  and  pro- 
ceedings and  a  decree  subsequently  had  there- 
on, it  was  held  that  the  decree  was  valid. 
Chemung  Canal  Bank  v.  Judson,  4  Selden, 
255. 

16.  Who  may  maintain  bill.  A 
creditor  of  an  insolvent  debtor  who  attaches 
his  property  after  the  commencement  of  pro- 
ceedings in  insolvency,  and  before  the  assign- 
ment, has  sufficient  interest  to  maintain  a 
bill  in  equity  to  set  aside  the  proceedings,' 
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but  if  the  attachment  is  not  made  until  after 
the  assignment,  quere.  Merriam  v.  Sewall, 
8  Grays,  (Mass.^  316. 


ERIE  RAILROAD. 

1 .  The  18  section  of  the  act  incorporating 
the  New  York  and  Erie  Raih-oad  company, 
(N.  Y.  Session  Laws  32,  p.  408,)  though  it 
expressly  refers  to  and  adopts  the  provisions 
of  title  3,  chapter  18,  part  1,  of  the  Revised 
Statues  (of  the  state  of  New  York)  is  not  to 
be  construed  as  excepting  that  company  from 
the  provisions  contained  in  title  4  of  the 
same  chapter.  Accordingly  if  such  company 
assign  any  of  its  property  in  contemplation 
of  insolvency,  the  assignment  will  be  void. 
Bowen  et  al.  v.  Lease,  sheriff,  &c.  5  Hill, 
221. 


ERRORS. 

1.  Cured  by  discharge.  The  oath 
to  the  petition  of  an  applicant  for  the  benefit 
of  the  insolvent  laws,  was  made  before  the 
prothonotary,  without  it  appearing  to  have 
been  made  in  open  court.  Affidavits  that  it 
was  made  in  open  court  were  submitted, 
the  petitioner  was  again  sworn  in  open  court, 
the  case  was  continued,  new  notice  directed, 
and  the  applicant  was  finally  discharged. 
Held,  that  the  discharge  of  the  petitioner 
was  conclusive  that  he  had  complied  with 
the  requirements  of  the  act  which  entitled 
him  to  a  discharge.  Fritts  v.  Doe,  22  Pa. 
B.  335. 


ESTATES. 

1 .  Assignment  of.  As  soon  as  an  as- 
signee is  appointed  and  qualified,  the  judge, 
or  where  there  is  no  opposing  interest,  the 
register  shall  by  an  instrument  under  his 
hand,  assign  and  convey  to  the  assignee  all 
the  estate  real  and  personal  of  the  debtm;  and 
such  assignment  shall  relate  back  to  the 
commencement  of  said  proceedings  in  bank- 
ruptcy, and  thereupon,  hy  operation  of  law, 
the  title  to  all  such  property  and  estate,  both 
real  and  personal,  shall  vest  in  said  assignee, 
although  the  same  is  then  attached  on  mesne 
process  as  the  property  of  the  debtor,  and  it 


shall  dissolve  any  such  attachment  made 
within  four  months  next  preceding  the  com- 
mencement of  said  proceedings.  Sec.  14  U. 
S.  bankrupt  act,  1867. 

2.  Conditional  and  defeasible  and 
forfeiture  of.  An  estate  was  devised  to  A. 
for  life,  determinable  in  case  he  should  be 
declared  a  bankrupt,  or  do  or  sufier  any 
thing  whereby  the  estate  would,  if  belong- 
ing to  him  absolutely,  pass  to  any  other  per- 
son. At  the  time  of  the  testator's  death 
there  was  an  adjudication  of  bankruptcy 
subsisting  against  A.,  but  before  any  rent 
accrued  due  in  respect  to  the  devised  estate, 
it  was  annulled  with  the  consent  of  credi- 
tors. Held,  that  the  clause  of  forfeiture  did 
not  take  effect.  White  v.  Chitty,  1  L.  B., 
Eq.  372 ;  35  L.  J.,  Chanc.  343.     (Eng.) 

3.  Individual.  Where  the  original  con- 
sideration of  a  claim  passed  to  a  partnership, 
but  the  obligations  given  for  the  same  were 
executed  by  the  individual  members  of  the 
firm  as  such.  Held,  that  the  creditors  hold- 
ing such  obligations  are  entitled  to  a  credit 
out  of  the  individual  estates.  In  re  Bucy- 
rus  Machine  Co.  QOhio,')   5  N.  B.  B.  303. 

4.  "What  joint,  what  separate.  A 
trader  carrying  on  business  in  Regent  street, 
but  residing  elsewhere,  associated  the  name 
of  his  son  with  his  own  in  business ;  the  son 
however,  having  no  share  in  the  profits,  but 
merely  a  yearly  salary.  The  house  in  Re- 
gent street  was  leased  to  the  trader,  the 
ground  floor  being  used  for  the  purpose  of  the 
business  and  the  other  parts  thereof  let  out  in 
lodgings,  the  rents  of  which  were  placed  to 
the  trader's  private  account:  and  all  taxes 
and  other  outgoings  were  also  placed  to  his 
debit  in  the  partnership  books.  The  son 
was  permitted  to  occupy  apartments  in  the 
house  for  his  own  residence,  but  the  trader 
had  the  control  over  the  entire  property.  It 
was  held,  that  this  property  was  not  distrib- 
utable among  the  joint  creditors,  but  be- 
longed to  the  separate  estate  of  the  trader. 
Ex  parte  Murton,  1  Mont.,  B.  <&  B.  252 ; 
4  Jur.  849.    (Eng.) 

5.  Where  a  trader  had  stock  in  trade  and 
household  furniture  at  his  place  of  business, 
and  took  two  partners  without  any  agree- 
ment, except  that  they  were  to  participate 
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in  the  profits  of  the  concern.  The  partners 
brought  in  no  capital,  and  paid  no  premium, 
and  no  deed  agreement  was  executed.  On 
the  firm  becoming  bankrupt,  it  was  held, 
that  the  stock  in  trade  must  be  treated  as 
joint  estate,  and  the  household  furniture  as 
separate  estate.  Ex  parte  Owen,  4  Be  Q. 
S  S.  351 ;  15  Jur.  983 ;  20  L.  J.,  Bank.  14. 
(Eng.) 

6.  Two  partners  agreed  that  the  partner- 
ship should  determine  on  a  particular  day, 
and  that  the  debts  due  to,  and  by  the  firm, 
should  be  received  and  paid  by  A.,  one  of 
the  partners,  and  they  published  notice  to 
that  effect  in  the  Gazette.  No  assignment 
of  the  partnership  effects  was  executed,  but 
they  were  left  in  the  possession  of  A.,  who 
continued  to  carry  on  the  business  in  the 
partnership  firm.  Four  months  after  the 
dissolution  a  joint  fiat  issued  against  both. 
It  was  held,  that  the  partnership  property 
was  not  converted  into  the  separate  property 
of  A.,  but  was  distributable  among  the  joint 
creditors  of  the  firm.  Ex  parte  Cooper,  1 
Mont,  D.  &  D.  358 ;  5  Jur.  10.     CEng) 


ESTATE  TAIL. 

1.  Vesting  and  not  vesting  in  as- 

•Signees.  Where  an  infant  in  tail  took  the 
benefit  of  the  49  Geo.  3,  c.  115,  his  estate 
tail  did  not  pass  to  his  assignees,  because  he 
could  not  be  legally  in  custody  for  debt. 
Burton  v.  Haworth,  5  MaM.  50.    (Eng.) 

2.  An  assignment  in  insolvency  was  held 
to  affect  only  such  real  estate  as  the  insol- 
vent was  at  the  time,  at  law  or  in  equity, 
able  to  convey  without  a  fine  or  recovery,  or 
would  have  been  so  if  there  had  been  no 
insolvency,  and  that  where  an  insolvent 
could  not  then  have  conveyed  his  estate 
tail,  the  assignee  in  insolvency  was 
only  entitled  to  the  estate  during  the  life  of 
the  insolvent.  Sturgis  v.  Morse,  2  Be  G., 
F.  &  J.  223 ;  6  Jur.,  N.  S.  766 ;  29  L.  J., 
Clmnc.  766.     (Eng.) 


ESTOPPEL. 

1.  A  petitioning  creditor  is  not  estopped 
from  claiming  an  assignment  as  an  act  of 
bankruptcy,  where  the   only  assent  or  ap- 


proval of  the  assignment  was  an  application 
to  the  court  to  have  the  penalty  on  the  bond 
of  the  assignees  increased.  In  re  Langley, 
ex  parte  Perry,  (Ohio,')  1  N.  B.  B.  155. 

2.  Where  a  bankrupt,  previous  to  adjudi- 
cation, has  made  an  assignment  for  the  ben- 
efit of  all  his  creditors,  in  writing,  which 
was  agreed  to  by  the  creditors,  certain  of 
whom  afterwards  undertook  to  make  thig 
assignment  the  ground  of  objection  to  bank- 
rupt's discharge,  the  court  holds  that  the 
rules  and  analogies  of  equity  jurisprudence 
should  govern  the  case  and  that  the  said 
creditors  were  estopped  from  setting  up  such 
grounds  of  opposition  against  their  declara- 
tions in  the  said  agreement.  In  re  Schuyler, 
iS.  B.  N.  r.)  2  N.  B.  B.  169. 

3.  Banki'upts  having  agreed  to  build  a  lo- 
comotive engine  for  the  petitioners,  they 
notified  petitioners  that  the  engine  was  fin- 
ished and  despatched,  and  the  petitioners 
thereupon  paid  for  it.  No  such  engine  then 
existed,  but  two  -engines,  either  of  which 
would  answer  the  contract,  were  afterwards- 
finished,  and  one  of  them  was  delivered  to  a 
third  person  before  the  bankruptcy.  At  the 
date  of  the  bankruptcy  the  other  engine  was 
finished  but  not  despatched  to  the  petition- 
ers. The  court  decided  that  the  petitioners 
had  a  title  to  that  engine  as  against  the  bank- 
rupts and  their  assignees  by  estoppel.  Eock- 
ford.  Rock  Island  &  St.  Loiiis  R.  R.  ■».  Mc- 
Kay and  Aldus,  {Mass.')  3  N.  B.  B.  12. 

4.  Where  a  debtor  made  an  assignment 
under  a  state  insolvent  law,  and  a  creditor 
applied  to  the  state  court  to  have  the  secu 
rity  of  the  assignees  increased,  it  was  held, 
there  was  not  such  an  assent  to  the  proceed 
ings  as  estopped  him  from  claiming  that  the 
assignment  was  an  act  of  bankruptcy.  In  re 
Langley,  ex  parte  Perry,  (fihia,)  1  N.  B. 
B.  155. 

5.  Where  a  person  mortgaged  land  which 
was  at  the  time  subject  to  a  judgment  lien, 
the  deed  containing  what  was  equivalent  to 
a  covenant  of  warranty,  then  took  the  bene- 
fit of  the  bankrupt  act  of  1841,  and  then 
purchased  the  property  which  was  sold  un- 
der the  judgment  lien,  he  is  estopped  by  his 
covenant  from  setting  up  his  after  acquired 
title  to  defeat  the  mortgage.  Bush  v.  Coo- 
per's Administration,  18  Howard,  82. 
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6.  From  denying  the  validity  of 
bond.  A  defendant  arrested  upon  a  ca.  sa. 
gave  bond  for  his  appearance  to  take  the 
benefit  of  the  msolvent  law,  and  upon  his 
hearing  his  application  was  rejected,  where- 
upon he  surrendered  himself  in  discharge  of 
his  bail,  and  while  tlms  in  custody  exe- 
cuted another  insolvent  bond  to  the  same 
plaintiff,  which  was  approved  by  one  of  the 
associate  judges  and  he  was  discharged ;  he 
again  made  application  for  the  benefit  of  the 
insolvent  laws  and  was  again  rejected. 
Held,  that  although  the  second  bond  was 
illegal  in  an  action  upon  it,  the  defendants 
were  estopped  from  asserting  its  illegality 
and  the  plaintiff  was  entitled  to  recover. 
Egbert  V.  Darr,  3  W.d;  S.  Pa.  B.  517. 

7.  The  trustees  of  an  insolvent  are  not  es- 
topped from  recovering  the  purchase  money 
on  securities  by  reason  of  an  ejectment  pend- 
ing on  their  own  names  and  on  which  issue 
was  joined  on  the  plea  of  not  guilty.  Such 
a  proceeding  is  an  affirmance  of  title  by  one 
party,  and  a  denial  by  the  other,  and  if  es- 
topp^  exists  at  all,  it  is  estoppel  against  es- 
topjpel  which  leaves  the  whole  matter  open. 
Moss  V.  Hanson,  17  Penn.  B.  379. 


EVIDENCE. 

1 .  The  balance  sheet  of  a  bankrupt's  ac- 
counts signed  and  sworn  to  by  him,  cannot 
be  used  as  evidence  on  an  indictment  for 
concealing  his  effects  to  prove  petitioning 
creditors  debts.  Rex  v.  Button,  1  M.  d;  Bob. 
297.     (Eng.) 

2.  A  party  to  a  suit  having  in  his  posses- 
sion evidence  which  he  can  give  to  clear  up 
any  doubt  or  to  resolve  any  difficulty,  neg- 
lecting to  give  it  the  presumption  is  that 
tiie  evidence  if  given  would  be  in  corrobora- 
tion of  that  which  has  been  already  given 
against  him.  Clifton  v.  United  States,  4 
How.  242. 

3.  A  certificate  under  6  Geo.  4,  c.  16,  s. 
126,  was  evidence  against  the  bankrupt  of 
a  valid  bankruptcy,  without  proof  of  the  pe- 
titioning creditor's  debt,  &c.  Fyson  v. 
Chambers,  9  M.SW.  460.     (Eng.) 

4.  A  statement  by  a  bankrupt  in  his  bal- 


ance sheet  of  a  debt  due  by  him  is  not  evi- 
dence as  against  his  assignees  of  the  debt 
being  due.  Pott  v.  Clegg,  16  M.  &  W. 
321 ;  11  Jur.  289 ;  16  L.  L.,  Exch.  210. 
(Eng.) 

5.  On  an  issue,  whether  a  warrant  of  at- 
torney was  given  by  way  of  fraudulent  pre 
ference,  and  therefore  not  protected,  in  order 
to  show  that  such  warrant  of  attorney  was 
given  in  contemplation  of  bankruptcy,  it  is 
not  necessary  to  show  that  any  particular 
act  of  bankruptcy  was  in  contemplation,  or 
that  the  giver  had  in  view  the  approaching 
distribution  of  his  property  under  the  bank- 
rupt laws.  Evidence  that  the  giver  had  in 
view  approaching  imprisonment  for  debt  and 
insolvency,  is  evidence  for  the  jury  that  he 
gave  it  in  contemplation  of  bankruptcy. 
Aldred  v.  Constable,  4  Q.  B.  674 ;  7  Jur. 
509  ;  12  L.  J.,  Q.  B.  253.     (Eng.) 

6.  A  commission  of  bankruptcy  and  as- 
signment, are  not  conclusive  evidence  of  the 
trading  and  act  of  bankruptcy,  in  an  action 
of  trover  by  the  assignee.  Rugan  v.  West, 
1  Binney's  (Pa.)  B.  263. 

7.  In  1783,  0.  proved  a  debt  under  a 
bankruptcy  m  1790,  received  the  first  divi- 
dend upon  it.  In  1798,  the  executor  of  0. 
assigned  the  debt  and  proof  it  to  S.  in  trust 
for  G.,  with  a  power  of  attorney  to  receive 
dividends.  In  1820  and  1824,  two  further 
dividends  were  paid  to  G.'s  representative. 
In  1835,  a  fourth  dividend,  and  subsequently 
other  dividends,  making  up  20s.  in  the  pound, 
were  declared  but  not  paid,  owing  to  a  want 
of  representatives,  to  the  trustee's  estate. 
The  administrator  of  G.  applied  for  the  divi- 
dend warrants,  but  produced  neither  the  as- 
signments nor  the  other  securities,  and  gave 
no  evidence  that  the  debt  was  due  and  im- 
paid.  It  was  held  that,  having  regard  to 
the  remoteness  of  the  transaction,  and  the 
absence  of  any  evidence  that  the  debt  was 
satisfied,  the  production  of  the  proofs  might 
be  waived.  Ex  parte  Graham,  10  Jur.,  N. 
S.  1 ;.  33  L.  J.,  Bank.  1 ;  12  W.  B.l;9 
L.  T.,  N.  S.  278.    (Eng.) 

8.  To  prove  his  title  as  assignee,  the 
plaintiff  put  in  evidence  a  certificate  dated 
before  the  action,  certifying  his  proper  ap- 
pointment, signed  by  the  registrar  and 
commissioner,  and  sealed  with  the  seal  of 
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the  bankruptcy  court.  It  was  held,  that 
the  cei'tificate  was  conclusive,  and  that  the 
defendant  could  not  go  into  evidence  to  show 
that  there  was  no.  signature  by  the  commis- 
sioner or  his  deputy  till  after  action  brought. 
Kelly  V.  Morray,  35  L.  J.,  G.  P.287.  (Eng.) 

9.  The  habits  of  dealing  between  parties, 
and  not  the  particular  mode  of  entering  them 
in  the  banker's  books,  determine  whether 
bills  are  to  be  considered  short  or  not.  All 
the  circumstances,  together  with  the  mode 
of  entering  them,  is  only  evidence.  Ex 
parte  Pearce,  1  Ease,  232;  s.  c,  nom. 
ex  parte  Pease,  19  Ves.  15;  S.  P.  ex 
parte  Thompson,  1  Mont.  &  Mae.  102. 
(Eng.) 

10.  Where  a  contract  of  sale  by  the  de- 
fendant to  the  bankrupt  of  railway  shares 
was  to  be  performed  on  a  certain  day,  it 
was  held,  that  the  assignees  ought  to  make 
their  election  within  a  reasonable  time,  and 
that  the  circumstance  of  the  assignees  hav- 
ing suffered  a  considerable  period  to  elapse 
without  regarding  the  contract  to  be  per- 
formed, was  evidence  from  which  the  jury 
might  infer  an  abandonment.  Lawrence  v. 
Knowles,  7  Scott,  381 ;  5  Bing.  N.  C.  399. 
(Eng.) 

1 1 .  After  a  shareholder  in  a  railway 
company  had  become  bankrupt,  but  before 
he  had  obtained  his  certificate,  calls  were 
made.  The  assignees  took  possession  of  the 
scrip,  and  a  correspondence  was  carried  on 
between  the  official  assignee  and  the  trade 
assignee,  in  the  course  of  which  the  latter 
sent  the  former  a  statement  of  the  bank- 
rupt's property,  including  the  value  of  the 
shares  and  an  estimate  of  the  probable 
amount  forthcoming  for  carrying  on  pro- 
ceedings and  paying  dividends.  The  trade 
a,ssignee  subsequently  wrote  to  the  official 
assignee  suggesting  that  the  shares,  which 
continued  in  the  possession  of  the  assignees, 
should  be  sold.  Seld,  that  there  was  not 
sufficient  evidence  to  warrant  a  finding  by  a 
jury  that  the  assignees  had  accepted  the 
shares.  South  Staffordshire  Railway  Com- 
pany V.  Burnside,  6  Bailw.  Cos.  611 ;  5 
Exch.  129  ;  20  L.  J.,  Exch.  120.      (Eng.) 

12.  Two  persons  held  goods  as  tenants 
in  common,  one  became  bankrupt  and  the 
defendant  by  direction  of  the  solvent  tenant 


sold  the  goods.  Held,  that  the  assignees 
could  not  maintain  an  action  against  the  de- 
fendant for  money  had  and  received,  nor 
for  detinue  to  recover  the  proceeds  of  the 
sale ;  and  the  defence  that  the  goods  were 
sold  by  direction  of  the  solvent  tenant  might 
be  given  in  evidence  under  non  detinet.  Mor- 
gan V.  Marquis,  9  Eicch.  145 ;  2  C.  L.  JJ. 
276 ;  23  L.  J.,  Exch.  2.    (Eng.) 

1 3.  Where  a  rudder  has  never  been  at- 
tached to  the  ship,  and  remains  unfinished 
and  in  the  possession  of  the  ship-builder  at 
the  time  of  his  bankruptcy,  but  was  intend- 
ed by  the  ship-builder  to  form  a  part  of  the 
ship  when  completed,  and  the  purchaser  of 
the  ship  treats  it  as  her  rudder,  this  is  evi- 
dence for  the  jury  that  the  rudder  is  that 
of  the  ship,  and  the  property  of  the  pur- 
chaser. Goss  V.  Quinton,  4  Scott,  N.  B. 
471;  ZM.(<^  G.  825 ;  12  L.  J.  C.  P.  173. 
(Eng.) 

14.  A  shareholder,  at  the  time  of  his 
bankruptcy,  held  shares  in  an  incorporated 
company  standing  in  his  own  name  p  the 
books  of  the  company,  but  which  were  of 
no  value  at  the  time,  and  on  which  had 
been  paid  only  25i.  per  share.  The  certifi- 
cates were  handed  over  to  the  assignees  by 
the  bankrupt,  but  nothing  further  was  done 
in  respect  thereto  by  either  the  assignees, 
the  bankrupt  or  the  company  for  over  five 
years  thereafter,  when  the  shares  having 
risen  in  value,  the  assignees  claimed  them 
and  demanded  to  be  registered  in  the  com- 
pany's books  as  the  owners,  which,  how- 
ever the  company  refused  to  do.  Held,  that 
assuming  an  acceptance  of  the  shares  was 
necessary  to  prove  the  assignees'  title,  and 
that  the  acceptance  ought  to  be  within  a 
reasonable  time,  still  that  the  facts  proved 
were  evidence  of  their  title,  and  that  the 
question  of  reasonable  time  was  one  for  the 
jury ;  but  that  the  judge  ought  to  direct  the 
jury,  that  the  reasonable  time  for  accepting 
them  did  not  begin  to  run  until  some  party 
interested  in  the  shares  had  taken  some  step 
respecting  them.  Graham  v.  Van  Diemen's 
Land  Company,  11  Exch.,  101 ;  Z  C.  L.  B. 
887 ;  1  Jur.,  N.  S.,  806 ;  24  L.  J.,  Exch. 
213.     (Eng.) 

15.  The  certificate  of  appointment  of  a 
creditors'  assignee,  under  24  and  25  Vict.  c. 
134,   s.   123,  is  a  record  of  the   court  of 
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bankruptcy,  and  conclusive  evidence  of  the 
appointment,  and  may  be  used  as  such  in 
action  by  the  assignee,  though  signed  and 
sealed  after  the  action  was  commenced. 
Kelly  V  Morray,  I  H.  <&  B.  684 ;  35  L.  J., 
G.  P.  287 ;  1  L.  B.,  G.  P.  667 ;  12  Jur.,  N. 
S.  769 ;  14  L.  T.,  N.  S.  624.     (Eng.) 

1 6.  R.,  F.  &  R.,  partners  in  business,  and 
dealing  with  F.,  S.  &  Co.,  took  T.  and  S., 
clerks  in  their  employment,  into  partner- 
ship with  them.  The  partnership  was  con  • 
stituted  by  deed  to  continue  for  three  years, 
and  a  balance  sheet  showing  the  liabilities 
and  assets  of  the  existing  Arm  was  drawn 
up,  and  admitted  by  all  the  partners.  The 
new  firm  continued  to  trade  up  to  the  pe- 
riod of  its  insolvency,  upon  the  same  foot- 
ing and  with  the  same  books  as  the  old  firm, 
no  distinction  being  made  in  their  payments 
or  balances  or  between  the  debts  or  assets 
of  the  new  or  what  was  the  old  firm.  F. 
S.  &  Co.  continued  to  deal  with  the  new  as 
they  had  done  with  the  old  firm.  R.,  F.  & 
R.  having  become  insolvent,  F.,  S.  &  Co., 
creditors  to  a  large  amount,  proved  against 
the  estate  of  the  new  firm.  R.  and  B.,  also 
creditors  of  the  new  firm,  proved  against 
their  estate,  and  sought  to  expunge  the 
proof  of  F.,  S.  &  Co.  on  the  ground  that 
their  debt,  having  accrued  previously  to  the 
new  partners  being  taken  in,  was  due  from 
the  old,  and  not  from  the  new  firm.  Held, 
that  there  was  sufficient  proof  in  the  deal- 
ings and  transactions  of  the  same  parties  to 
show  that  the  new  firm,  on  its  formation, 
adopted  the  liabilities  of  the  old  firm,  and 
that  F.,  S.  &  Co.  had  consented  to  accept 
the  liability  of  the  firm,  and  to  discharge 
the  old  firm,  their  original  debtors.  Bank 
of  Australia  v.  Flower,  1  L.  B.,  G.  P.  27  ; 
12  Jur.,  N.  S.  345 ;  35  L.  J.,  B.  C.  C.  13  ; 
14  W.  B.  467 ;  14  L.  T.,  N.  S.  144.  (Eng.) 

17.  A  married  woman  on  her  own  peti- 
tion, in  which  she  stated  herself  to  be  a 
widow,  was  adjudicated  a  bankrupt  and  she 
was  afterwards  indicted  for  concealment 
and  embezzlement  of  her  property,  with  in- 
tent to  defraud  her  creditors,  and  two  other 
persons  were  also  indicted  with  aiding  her. 
The  examination  and  answer  of  the  three 
in  bankruptcy  were  given  in  evidence  in 
support  of  the  prosecution.  No  caution 
was  given  to  them  by  the  commis.sioner  on 
such  'examination    and  they  did  not  object 
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to  answer  on  the  ground  that  their  answers 
might  criminate  them.  Held,  that  although 
the  wife  was  adjudicated  a  bankrupt,  the 
property  belonged  to  her  husband,  and  that 
the  property  was  not  proved  as  laid  in  the 
indictment.  Reg.  v.  Robinson,  16  L.  T.,  N. 
S.  605  ;  15  W.  B.  966  ;  10  Gox,  G.  C.  467; 
1  L.  B.,  C.  C.  80 ;  36  L.  J.,  M.  C.  78,  666. 
(Eng.) 

1 8.  A  deed  of  assignment  for  the  benefit 
of  creditors,  not  registered  through  want  of 
the  necessary  assents,  may  be  used,  even 
though  unstamped,  as  evidence  of  an  act  of 
bankruptcy.  In  re  Gouldwell,  ex  parte 
Squire,  38  L.  J.,  Bank.  13;  4  i.  B.,  Gh. 
47;  17  W.  B.  40;  19  L.  T.,  N.  8.  272; 
overruling  ea  parte  Potter,  11  Jimt.,  N.  S. 
49;  34  L.  J.,  Bank.  46;  3  De  <?.,  J.  d;  S. 
240;  13  W.  B.  189;  11  L.  T.,  N.  8.  435; 
(Eng.) 

19.  Slight  circumstances  are  sufBcientto 
prove  a  contract  between  creditors  of  a  dis- 
solved firm  and  the  continuing  partners, 
that  the  debts  due  from  the  dissolved  firm 
shall  become  debts  due  from  the  new  firm. 
Therefore,  when  a  new  firm,  consisting  of 
two  of  the  partners  of  a  dissolved  firm  of 
three,  sent  a  circular  to  the  creditors  of  the 
three,  stating  that  the  debts  of  the  three 
would  be  paid  by  the  two  and  creditors  of 
the  three  sent  to  the  two  accounts  debiting 
them  with  the  debts  due  from  the  three. 
Held,  that  the  creditors  were  entitled  to 
prove  not  only  these,  but  the  other  debts  of 
the  three  a^inst  the  two.  Sx  parte  Chani- 
nel,  3  De  G.,  F.  &  J.  752.    (Eng.) 

20.  The  London  Gazette  containing  the 
advertisement  of  the  bankruptcy  is  rightly 
admitted  as  conclusive  evidence  of  the  bank- 
ruptcy as  against  the  bankrupt,  although  a 
married  woman,  the  prescribed  period  to 
take  proceedings  to  annul  bankruptcy  hav- 
ing elapsed,  under  12  &  13  Vict.  c.  106,  s. 
233.  Reg.  V.  Robinson,  36  L.  J.,  M.  G.  78 ; 
1  L.  B.,  G.  G.  80;  15  W.  B.  966;  10  Gox 
C.  G.  467 ;  16  L.  T.,  N.  8.  605.    (Eng.") 

2 1 .  Examinations  of  a  bankrupt,  taken 
compulsorily  before  the  commissioner  in 
bankruptcy,  under  12  &  13  Vict.  c.  106,  are 
rightfully  admitted  against  him  on  the  trial 
of  an  indictment  for  embezzling  property 
with  intent  to  defraud  creditors.    Reg.  v. 
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Kobinson,  36  L.  J.,  M.  C.  78 ;  1  L.  B.,  C. 
C.  80 ;  15  W.  B.  966 ;  10  Cox  C.  C.  467 ; 
16  L.  T.,  N.  S.  605.    (Eng.) 

22.  To  render  an  examination  of  a  bank- 
rupt under  12  &  13  Vict.  c.  106,  s.  117,  ad- 
missible as  a  deposition  under  the  seal  of  the 
court,  pursuant  to  24  &  25  Vict.  c.  134,  s. 
203,  it  must  appear  that  his  answers  after 
they  were  reduced  into  writing  were  signed 
and  subscribed  by  the  bankrupt.  Reg.  v. 
Kean,  20  L.  T.,  N.  S.  398;  17  W.  B.  683. 
(Eng.) 

23.  It  seems  that  the  clerks  of  the  Uni- 
ted States  courts  are  not  authorized  to  take 
afSdavits  out  of  court.  But  the  certificate 
of  discharge  in  banlcruptcy  and  the  recitals 
of  the  assignee's  deed  are  by  force  of  the 
bankrupt  act  sufficient  evidence  that  the  pe- 
tition in  bankruptcy  was  verified  in  open 
court  when  the  only  evidence  to  the  contra- 
ry is  that  the  verification  is  in  form  of  an 
affidavit  purporting  to  have  been  sworn  to 
before  the  clerk.  Schermerhom  v.  Tallman, 
14  N.  T.  Bep.  93. 

24.  The  record  of  proceedings  in  insol- 
vency is  conclusive  evidence  of  the  time  of 
a  decree  by  the  commissioner  rejecting  or 
allowing  the  claim  of  a  supposed  creditor. 
Leigh  V.  Arnold,  5  Cush.  (^Mass.)  615. 

25.  On  the  trial  of  an  action  brought 
against  the  assignee  in  insolvency  of  a  mer  ■ 
cantile  firm,  to  receive  property  mortgaged 
by  them  to  the  plaintiff,  in  which  the  de- 
fence is  placed,  on  the  ground  that  the  mort- 
gage was  made  with  the  intention  of  giving 
an  unlawful  preference,  and  therefore  void, 
the  books  of  account  of  the  firm,  verified  by 
the  testimony  of  one  of  the  partners,  as  be- 
ing the  handwriting  of  his  copartner  and  of 
their  bookkeeper,  and  as  having  been  recog- 
nized and  acted  upon  habitually  by  the  firm 
as  an  authentic  and  true  statement  of  all 
their  mercantile  concerns,  are  competent  evi- 
dence for  the  defendant,  for  the  purpose  of 
showing  that  the  firm  were  and  knew  them- 
selves to  be  insolvent  at  the  time  of  making 
the  mortgage.  Holbrook  v.  Jackson,  7 
Cush.  iMass.)  136. 

26.  Proceedings  before  the  magistrates 
in  cases  of  insolvent  debtors,  under  the  laws 
of  Virginia  are  matters  in  pais,  and  may  be 


proved  by  parol  testimony.    Turner  v.  Fen- 
dall,  1  Crunch,  132. 

27.  Issue  being  taken  on  a  plea  of  a  com- 
position deed,  the  defendant,  in  proof  of  such 
plea,  put  in  copies  (duly  sealed)  of  the  deed 
with  a  certificate  of  registration  thereon,  of 
the  affidavit  of  the  requisite  consents,  and  of 
the  schedules  of  debts  verified  by  affidavit ; 
and  also  the  certificate  of  registration  and 
protection,  and  proved  by  the  attesting  wit- 
ness that  he  was  the  person  who  executed 
the  deed.  Held,  that  this  was  not  sufficient 
proof  of  the  plea.  Bramble  v.  Moss,  37  L. 
J.,  G.  P.  209 ;  3  L.  J.,  C.  P.  458;  16  W.  B. 
649 ;  18  L.  T.,  N.  S.  241.    (Eng.) 

28.  Upon  a  trial  at  law  the  creditor  of 
a  bankrupt  may  give  evidence  to  controvert 
the  trading,  bankruptcy  and  conformity,  and 
the  certificate  is  not  conclusive  proof  of  all 
the  proceedings  before  the  commissioner. 
Pleasants  v.  Meeny,  et  al.  1  Dallas'  Pa.  B. 
380. 

29.  "Where  a  defendant  relies  upon  a 
bankrupt  discharge,  the  onus  of  proving  that' 
the  plaintiff's  debt  arose  out  of  a  defalcation 
of  the  defendant  in  a  fiduciary  capacity,  is 
on  the  plaintiff,  though  the  defendant  has  in 
his  plea  averred  that  the  debt  was  not  of 
that  character.  Sherwood  v.  Mitchell,  4 
Denio,  435. 

30.  A  discharge  under  the  act  of  abol- 
ishing imprisonment  for  debt  in  certain  cases 
may  be  given  in  evidence  under  the  plea  of 
a  general  issue ;  and  a  variance  between  the 
discharge  pleaded,  and  that  produced  on  the 
trial  will  not  prevent  the  party  from  offering 
the  discharge  in  evidence.  Bradley  v.  Field, 
3  Wend.  272. 

3 1 .  The  certificate  of  a  bankrupt's  conform- 
ity is  conclusive  evidence  of  the  trading  and 
bankruptcy,  etc.,  in  a  suit  between  the  as- 
signees and  a  debtor  of  the  bankrupt ;  but  in 
a  suit  by  a  creditor  against  the  bankrupt 
himself,  it  is  but  prima  facie  evidence,  and 
under  a  plea  that  it  was  unfairly  obtained, 
the  creditor  may  prove  that  the  defendant 
was  not  a  trader  within  the  meaning  of  the 
bankrupt  law.  Blythe  v.  Johns,  5  Binney's 
Pa.  B.  247. 

32.  A  decree  of  the  district  court  of  the 
United  States,  sitting  in  bankruptcy,  where- 
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■by  a  person  proceeded  against  in  invitum, 
was  declared  to  be  a  bankrupt,  is  sufficient 
evidence,  as  against  those  who  were  not 
parties  to  the  proceedings,  to  show  that  there 
was  a  debt  ^due  to  the  petitioning  creditor, 
that  the  bankrupt  was  a  merchant  or  trader 
within  the  meaning  of  the  act,  and  that  he 
had  committed  an  act  of  bankruptcy.  Shaw- 
han  ».  Wherritt,  7  How.  627. 

33.  For  the  purpose  of  proving  that  the 
grantee  in  a  conveyance  knew  that  his  gran- 
tor was  insolvent  at  the  time  of  making  it, 
the  testimony  of  an  attorney  at  law  is  com- 
petent, that  shortly  before  that  time  the 
grantee  came  to  him  and  said  that  the  gran- 
tor's father-in-law  wished  to  see  him ;  that 
he  had  become  involved  by  signing  notes  for 
the  grantor  which  the  grantor  could  not  take 
care  of,  and  that  they  afterwards  came  to 
see  him,  and  the  father-in-law  had  a  private 
interview  with  'him.  Lynde  v.  McGregor, 
13  Allen,  (Mass.')  172. 

34.  If  an  insolvent  debtor  has  testified  in 
a  writ  of  entry  brought  by  his  assignees  to 
set  aside  a  conveyance  of  real  estate  made 
by  him  on  the  day  before  removing  with  a 

,  stock  of  goods  out  of  the  commonwealth, 
that  the  conveyance  was  not  made  to  de- 
fraud creditors,  and  that  he  had  no  such  in- 
tent in  removing  with  his  goods  from  the 
commonwealth,  letters  written  by  him  or  by 
his  authority  after  reaching  the  place  of  his 
destination,  and  tending  to  show  that  he  had 
such  fraudulent  intent,  are  admissible  in  evi- 
dence for  the  purpose  of  contradicting  him. 
Marsh  v.  Hammond,  11  Allen,  (Mass.) 
483. 

35i  As  to  ownership  of  barges. 
Where  a  coal  merchant,  according  to  the 
custom  of  coal  merchants,  hired  from  the 
defendant  barges,  on  which  he  painted  his 
own  name  and  number,  and  which  he  regis- 
teredun  his  own  name  under  the  waterman's 
act..  Upon  the  question  whether  the  barges 
passed  to  the  coal  merchant's  assignees  on 
his  bankruptcy,  it  was  held  to  be.  a  question 
for  the  jury  to  decide,  whether"  the  custom 
was  generally  notorious  in-  the  coal  tradCj 
and  not  whether  it  was  notorious  to  the 
world  at  large.  Watson  v.  Peache,  1  ScoU, 
149  ;  1  Bing.,  N.  0.  327.    (Eng.) 


36.  As  to  ownership  of  property. 


In  an  action  of  trover  agamst  assignees  for 
goods  claimed  by  them  to  have  been  in  the 
order  and  disposition  of  the  bankrupt  with 
the  consent  of  the  true  owner,  they  offered 
in  evidence  declarations  made  by  the  bank- 
rupt before  his  bankruptcy,  in  the  absence 
of  the  plaintiff,  which  evidence  having  been 
rejected,  and  the  jury  having  found  a  verdict 
for  the  plaintiff,  a  new  trial  was  granted. 
Sharp  V.  Newsholme,  8  Scott,  21 ;  5  Bing., 
N.  C.  713 ;  3  Jur.  581.    (Eng.) 

37.  Upon  a  question  whether  A.,  after 
executing  a  conveyance  of  property  to  trus- 
tees for  the  benefit  of  his  wife,  had  the  dis- 
position of  the  property,  evidence  of  his 
making  an  assignment  of  it  is  not  admissible 
against  the  trustees,  unless  they  were  privy 
to  it,  or  unless  the  property  was  delivered 
and  the  assignment  acted  upon.  Meyer  v. 
Sefton,  2  Starh.  274.    (Bug.) 

38.  Where  the  assignees  of  a  bankrupt, 
who  was  the  reputed  owner  of  a  rick  of 
bark,  bring  an  action  of  trover  for  the  same, 
a  witness  can  be  asked  on  the  trial  what  was 
the  reputation  of  the  neighborhood  as  to 
whom  the  rick  belonged  at  the  time  of  the 
bankruptcy,  and  if  it  appear  that  the  bank- 
rupt had  exercised  repeated  acts  of  owner- 
ship over  it  prior  to  that  time,  the  action 
will  lie.  Oliver  v.  Bartlett,  -3  Moore,  592 ; 
IB.&B.  269.     (Eng.) 

39.  In  an  action  by  the  assignees  of  a 
bankrupt  claiming  property,  which  he  was 
alleged  to  have  had  in  his  possession,  order 
and  disposition  as  reputed  owner  at  the  time 
of  his  bankruptcy,  it  was  held,  that  it  was 
competent  for  the  defendant,  who  had  paid  a 
valid  consideration  for  the  property,  to  give 
in  evidence  a  contrary  reputation,  and  to  re- 
sist the  claim  under  21  Jac.  1,  c.  19,  s.  11, 
upon  those  grounds.  Gurr  v.  Ruttan,  Holt, 
327.    (Eng.) 

40.  Bankrupt's  certificate.  The 
fourth  section  of  the  bankrupt  law  makes 
the  certificate,  of  itself,  competent  evidence 
of  the  fact  of  bankruptcy.  Boas  v.  Hetzel, 
3  Penn.  Beports,  298. 

41.  Bankruptcy  proceedings.  In 
an  action,  not  by  a,  person  claiming  under 
assignees  of  a  bankrupt  against  a  third  person 
the  proceeding  must  be  taken  as  conclusive  if 
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■  either  admitted  or  proved ;  and  the  validity 
•  of  an  order  of  sale  under  which  a  plain- 
tiff claims  property  of  the  bankrupt,  or 
of  a  debt,  before  and  as  proof  of  which  he 
has  obtained  it,  cannot  be  disputed.  Mack- 
ley  V.  Pattender,  2F.aF.  61.     (Eng.) 

42.  Certificate  of  assignee's  ap- 
pointment. In  order  to  prove  his  title 
as  creditor's  assignee,  be  put  in  evidence  a 
certificate  dated  before  action,  certifying  his 
proper  appointment  before  action,  signed 
by  the  registrar  for  the  commissioner,  and 
sealed  with  the  seal  of  the  court  of  bankrupt- 
cy. It  was  held,  that  the  certificate  so  sealed 
•was  conclusive,  and  that  the  defendant  could 
not  give  evidence  to  show  that  there  was  no 
signature  by  the  commissionner  or  his  dep- 
uty till  after  the  action.  Kelly  v.  Morray, 
35  L.  J.,  G.  P.  287 ;  14  W.  E.  939.   (Eng.) 

43.  Certified  copy  of  discharge. 
A  certified  copy  of  the  docket  entries  of  a 
proceeding  in  bankruptcy,  and  the  discharge 
of  one  of  the  plaintiffs  suing  to  the  use  of 
another  in  evidence  under  the  bankrupt  act. 
Bergham  v.  Atter,  5  Penn.  Beports,  507. 

44.  Depositions  as.  The  depositions 
are  conclusive  evidence  in  a  case  where  the 
bankrupt  might  have  sued,  if  no  bankruptcy 
had  ensued,  though  the  conversion,  which 
gave  the  right  of  action,  took  place  after  the 
act  of  bankruptcy.  Fox».  Mahoney,  2  C. 
d;J.Z25;  2Tyr.2S5. 

45.  Depositions  are  made  evidence  only 
in  actions  by  a  bankrupt's  own  assignees  for 
a  debt  or  demand  for  which  he  might  have 
sued.  Muskett  ».  Drummond,  10  B.  &  C. 
153;  5ilf.  4-B-210.    (Eng.) 

46.  Depositions  are  conclusive  evidence, 
so  as  not  to  admit  evidence  of  fraud  in  the 
concoction  of  any  of  the  requisites  to  sup- 
port the  commission.  Youhg  v.  Timmins,  1 
Tyr.  15  ;  1  C.  (&  J.  148.    (Eng.) 

47.  In  an  action  by  assignees,  where 
there  are  some  counts  or  causes  of  action, 
on  which  the  bankrupt  might  have  sued, 
and  others  on  which  he  could  not,  the  pro- 
ceedings under  the  commission  are  admissi- 
ble in  evidence  if  the  assignees  elect  to  pro- 
ceed only  on  those  counts  which  the  bank- 
rupt might  have  sustained.  Jones  v.  Fort, 
M.  &  M.  196.    (Eng.) 


48.  The  depositions  under  the  fiat  are  con- 
clusive evidence  of  bankruptcy  in  an  action 
brought  by  the  assignees  for  the  conversion 
of  a  bill,  for  which  the  bankrupt,  if  no  bank- 
ruptcy had  intervened,  miight  have  sued. 
Alsager  v.  Close,  10  M.  &  W.  576;  12  i. 
J.,  Exch.  50.    (Bug.) 

49.  Where  a  petitioning  creditor,  having 
ascertained  that  an  agent  in  his  service  could 
prove  an  act  of  bankruptcy,  sent  him  for 
that  purpose  to  be  examined  on  the  open- 
ing of  the  fiat,  it  was  held,  that  the  deposi- 
tion then  made  was  evidence  of  the  act  of 
bankruptcy  as  against  such  creditor,  in  an 
action  against  him  by  the  assignees,  in  which 
the  act  of  bankruptcy  is  put  in  issue.  Gar- 
der  V.  Moult,  10  A.  &  ^.464;  2P.&  D. 
403  ;  3  Jur.  1190.     (Eng.) 

50.  In  all  actions  by  assignees  of  a  bank- 
rupt, which  the  bankrupt  himself  might 
have  maintained,  if  no  bankruptcy  had  oc- 
curred, the  depositions  taken  before  the  com- 
missioners are  conclusive  evidence  of  the 
trading,  etc.,  although  at  the  time  of  bank- 
ruptcy the  cause  of  action  may  not  have 
been  complete.  Kitchener  v.  Power,  4  N. 
d;M.7L0;iA.(&E.2i2;lH.<&W.  174. 
(Eng.) 

51.  Examination  as.  If  plamtiffs  put 
in  evidence  an  examination  of  the  defendant 
before  the  commissioners  of  bankruptcy,  his 
admissions  against  himself  are  evidence 
against  him,  his  statements  in  his  own  favor 
are  not  evidence  for  him.  Groom  v.  Kichard- 
son,  5  Jur.  1061.    (Eng.) 

52.  The  plaintiffs  in  an  action,  in  sup- 
port of  a  part  Of  their  case,  put  in  the  ex- 
amination and  cross-examination  of  the  de- 
fendant himself,  taken  under  a  commission 
of  bankruptcy  issued  against  A.,  and  the 
defendant  rested  his  chief  defence  on  an- 
other part  of  this  same  examination,  which 
he  insisted  should  be  read,  and  which  he 
himself  could  not  have  produced  in  evidence 
on  his  part.  It  was  objected  by  the  plain- 
tiffs that  this  evidence  for  the  defendant 
could  not  be  received;  first,  because  it 
arose  upon  an  improper  question  put  before 
the  commissioner,  and  one  which  he  ought 
not  to  have  allowed ;  and,  secondly,  because, 
even  if  it  were  a  proper,  question  before  the 
commissioner,  it  was  hero  secondary  evi- 
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dence  of  a  deed  duly  executed,  which  had 
not  been  shown  to  have  been  destroyed,  or 
to  be  in  the  possession  of  the  plaintiffs.  It 
•was  held,  that  the  defendant  had  a  right  to 
insist  on  the  whole  of  the  bankrupt's  ex- 
amination being  read,  and  that  the  judge 
■H-as  right  in  not  entirely  withdrawing  from 
the  jury  that  part  of  the  examination  to 
which  objection  was  raised,  but  leaving  it 
for  so  much  of  their  consideration  as  it  was 
worth.  Goss  v.  Quinton,  Z  M.  (&  G.  825 ; 
4  Scott,  N.  R.  471 ;  7  Jur.  901;  12  L.  J., 
C.  P.  173.     (Eng.) 

53.  Statements  made  by  a  legatee  in  his 
balance,  or  on  his  examination  under  his 
bankruptoy,  will  not  constitute  an  acknowl- 
edgment of  the  debt  within  the  statute  of 
limitations,  but  such  statements  are  evi- 
dence to  show  the  character  of  the  advances 
made  to  the  legatee  by  the  testator,  namely, 
whether  made  as  gifts  or  as  loans.  Court- 
nay  V.  Williams,  3  Hare,  539;  13  L.  J., 
Ghanc.  4A1.    (Eng.) 

54.  Examination  of  debtor.  On 
the  trial  of  a  writ  of  entry,  sued  out  by  the 
assignee  of  an  insolvent  debtor  against  the 
debtor  and  one  to  whom  he  had  conveyed 
the  land  by  way  of  preference,  to  which 
both  tenants  pleaded  the  general  issue ;  the 
examination  of  the  debtor  before  the  com- 
missioner is  admissible  in  evidence  against 
him.     Judd  v.  Gibbs,  3  Gray,  CMass.)  539. 

55.  Failure  of.  If  there  is  not  proof 
sufficient  to  make  it  appear  that  the  acts  of 
bankruptcy  charged  have  been  committed, 
no  order  on  the  defendant  to  show  cause 
should  be  granted,  nor  an  order  of  seizure, 
injunction  or  arrest.  In  re  Leonard,  4  N, 
B.  B.  182. 

56.  Fiat,  when.  A  flat  not  prosecuted 
was  admissible  in  an  action  brought  by  vir- 
tue of  6  Geo.  4,  c.  16,  s.  8,  to  recover  money 
paid  by  a  bankrupt,  although  not  entered  of 
record  in  the  court  of  bankruptcy.  Belcher 
V.  Sambourne,  6  Q.  B.  414;  8  Jv/r.  858;  13 
L.  J".,  Q.  B.  297.   (Eng.) 

57.  In  actions  by  and  against 
assignee.  Where,  in  an  action  by  assig- 
nees, evidence  is  given  that  the  defendant 
was  aware  that  the  bankrupt  had  left  his 
home  and  place  of  business  in  difficulties. 


and  contrary  to  the  rules  of  his  emploj'ment 
as  postmaster,  and  had  not  returned,  this 
is  evidence  of  the  defendant's  knowledge  of 
an  act  of  bankruptcy,  by  absenting  himself 
with  intent  to  delay  and  defeat  creditors. 
Smith  V.  Osborn,  IF.&F.  267.     (Eng.) 

58.  Where  the  bankrupt  was  not  called 
as  a  witness  in  an  action  by  the  assignees, 
but  a  witness  was  examined  as  to  certain 
statements  of , the  bankrupt  in  respect  to  his  , 
affairs,  it  was  held,  that  the  evidence  was 
admissible.  Belcher  v.  Brake,  2  C.  (&  K. 
658.,  (Eng.) 

59.  Where  the  plaintiff  claimed  goods  by 
virtue  of  an  alleged  sale  by  the  bankrupt  to 
him  a  short  time  before  the  bankruptcy,  and 
brought  action  against  the  assignees  of  the 
bankrupt  for  a  conversion  of  the  same ;  and 
it  was  proposed  on  cross-examination  to  ask 
a  witness,  who  was  present  at  the  alleged  , 
sale,  whether  he  himself  would  have  acted 
upon  the  transaction  by  delivering  the  goods 
to  the  plaintiff.  It  was  held,  that  the  ques- 
tion might  be  put.  And  at  the  same  time 
where  certain  documents,  purporting  to  be 
a  receipt  of  and  delivery  order  for  the  goods, , 
in  the  handwriting  of  the  bankrupt,  and . 
dated  as  of  the  day  of  sale,  were  delivered 
to  a  witness  by  the  bankrupt  after  his  bank- 
ruptcy, and  about  a  month  after  the  alleged 
sale.  There  was  no  evidence  outside  of  the 
documents  themselves,  that  they  existed  be- 
fore the  bankruptcy.  It  was  held,  that  the 
documents  were  admissible  as  evidence  of 
their  existence  at  the  time  they  bore  date. 
Morgan  v.  Whitmore,  6  Exch.  716 ;  20  £. . 
J.,  Exch.  289.    (Eng.) 

60.  In  an  action  of  trover  by  A.  against 
the  assignees  of  H.  for  seizing  A.'s  goods. 
The  plaintiff  gave  evidence  that  prior  to  the , 
bankruptcy  the  person  in  possession,  and 
apparently  the  owner,  assigned  them  to  0 ., 
who  had  for  a  valuable  consideration,  as- 
signed them  to  the  plaintiff.  The  plaintiff 
had  put  a  person  in  possession  of  the  goods, ; 
but  0.  continued  to  carry  on  business  in  the 
house  where  they  were.  On  the  part  of  the 
defendents,  it  was  suggested  that  the  trans- 
action was  colorable,  and  that  the  goods  be- 
longed to  the  bankrupt  H.  Before  any 
evidence  was  offered  of  any  connection  be- 
tween the  plaintiff  and  H.,  one  of  the  wit- 
nesses for  the  defence  was  asked  whether. 
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he  remembered  C.  making  a  claim  to  the 
goods  after  bankruptcy.  The  question  was 
disallowed.  It  was  held,  that  the  question 
ought  to  have  been  allowed.  Ford  v.  Elliott, 
iMxeh.78;  ISL.J.,  Exeh.  447.     (Eng.) 

61.  In  an  action  by  the  assignees  of 
bankrupts  to  recover  the  value  of  goods  al- 
leged to  have  been  delivered  to  the  defend- 
ant in  contemplation  of  bankruptcy.  Evi- 
dence that  the  goods  were  delivered  in 
payment  and  satisfaction  of  a  debt  due  from 
the  bankrupts  to  the  defendants,  does  not 
support  a  plea  alleging  that  the  goods  were 
hona  fide  sold  and  delivered  to  defendant  be- 
fore the  issuing  of  a  fiat  and  without  notice 
of  an  act  of  bankruptcy,  and  that  the  de- 
fendants bona  fide  paid  for  them.  Evidence 
that  other  creditors  to  whom  goods  had 
been  delivered  under  similar  circumstances, 
had  subsequently  given  them  up  to  the  as- 
signees, or  paid  their  value,  is  irrelevant 
and  inadmissible.  Backhouse  v.  Jones,  1 
Scott,  148.     (Eng.) 

62.  In  an  action  to  recover  money  paid 
by  a  bankrupt  in  contemplation  of  bank- 
ruptcy, on  the  ground  of  fraudulent  prefer- 
ence, the  declarations  of  the  bankrupt  as  to 
the  state  of  his  affairs,  made  about  the  time 
of  the  transaction,  but  unconnected  with  it, 
are  receivable  in  evidence.  So,  also,  are 
letters  received  by  him,  refusing  to  advance 
him  money,  for  the  purpose  of  showing  the 
facts  of  such  refusal,  but  not  as  evidence  of 
other  facts  stated  in  them.  Vachar  v. 
Oocks,  I  B.  <&  Ad.  145 ;  M.  (&  M.  353. 
(Eng.) 

63.  In  an  action  by  assignees,  it  is  not 
sujQBcient  proof  of  a  set-off  that  the  commis- 
sioners permitted  the  defendant  to  prove  the 
debt  proposed  to  be  set  off.  Pirie  v.  Men- 
nett,  3  Camp.  279;  1  Hose,  359.     (Eng.) 

64.  In  prosecution  for  misde- 
meanor against  bankrupts.  A  com- 
pulsory examination  of  a  bankrupt  under  12 
&  13  Vict.  c.  106,  s.  117,  is  admissible  against 
him  on  a  criminal  charge.  Reg.  v.  Cross, 
Dears  &  B.  C.  C.  68.     (Eng.) 

65.  The  balance  sheet  of  a  bankrupt 
given  on  oath  under  his  commission  is  not 
admissible  against  him  on  a  criminal  charge. 
Rex  V.  Britton,  1  M.  <6  Bob.  297.     (Eng.) 


66.  Upon  an  examination  under  12  and 
13  Vict.  c.  106,  s.  117,  a  bankrupt  is 
bound  to  answer  all  questions  touching 
"  matters  relating  to  his  trade  dealings  or  es- 
tate, or  Vhich  may  tend  to  disclose  any  se- 
cret grant,  conveyance  or  concealment 
of  his  lands,  tenements,  goods,  money  or 
debt,"  although  his  answers  may  criminate 
himself,  and  such  answers  may  afterwards 
be  given  in  evidence  against  him  upon  a 
criminal  charge.  Reg.  v.  Scott,  Bears  (6B., 
a  C.  47 ;  2  Jitr.,  N.  8.  1096 ;  25  X.  J., 
M.  C.  128.     (Eng.) 

67.  A  fiat  issued  against  J.  D.  directed 
to  a  district  court  of  bankruptcy,  where 
there  were  two  commissioners,  Mr.  J.  and 
Mr.  S.  to  whom  the  flat  were  allotted  in  ro- 
tation. The  fiat  in  question  was  allotted 
to  Mr.  J.  The  court  was  all  in  one  build- 
ing, and  the  name  of  the  commissioners  to 
whom  each  of  the  fiat  was  allotted  was 
posted  up  at  the  court.  The  summons 
granted  by  Mr.  J.  for  the  surrender  of  J.  D. 
called  on  him  to  surrender,  "  at  the  district 
court  of  bankruptcy."  It  was  proved  that 
he  did  not  surrender  to  Mr.  J.  either  at  the 
district  court  or  any  where  else.  It  was 
held,  sufficient  proof  of  non-surrender  to 
Mr.  J.  either  at  the  district  court  or  any- 
where else ;  also  that  the  summons  was 
good  although  it  did-  not  expressly  inform 
the  bankrupt  that  the  fiat  had  been  referred 
to  the  district  court  of  bankruptcy,  and  did 
not  contain  an  allegation  that  he  had  been 
adjudged  a  bankrupt  at  that  court.  Reg. 
V.  Dealty,  2  C.  d;  K.  521;  1  Deo.,  C.  C287. 
(Eng.) 

68.  The  defendants  were  charged  before 
a  magistrate  with  the  offence  for  which  they 
were  afterwards  tried  under  5  and  6  Vict.  c. 
39,  s.  6.  By  the  depositions  of  witnesses 
on  oath  the  charge  was  proved  against  them, 
and  all  the  circumstances  fully  explained. 
They  had  been  previously  adjudged  bank- 
rupts, and  subsequently  while  the  prosecu- 
tion was  pending  against  them,  being  ex- 
amined in  the  court  of  bankruptcy  at  the 
instance  of  a  creditor,  they  made  a  state- 
ment to  the  same  effect  as  the  depositions 
before  the  magistrate,  and  amounting  to  a 
confession  of  their  guilt.  Soon  afterwards 
an  indictment  against  them,  upon  which 
they  were  tried  and  convicted  on  exactly 
the  same  evidence  which   had    been  given 
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before  the  magistrate.  It  was  held,  that 
the  depositions  in  the  court  of  bankruptcy- 
were  properly  received  in  evidence  at  the 
close  of  the  case  for  the  prosecution  under 
the  plea  of  not  guilty,  and  that  such  deposi- 
tions were  not  a  disclosure  of  the  offence 
charged,  within  the  meaning  of  the  proviso 
in  5  and  6  Vict.  c.  39,  s.  6,  and  therefore 
that  the  defendants  were  not  entitled  to 
be  acquitted.  Eeg.  v.  Skeen,  BeU.,  C.  C. 
97;  5  Jm.,N.  S.  151;  28  L.J.,  M.  G. 
91;  7  W.B.  255.     (Eng.) 

69.  When  two  partners,  bankrupts,  had 
left  the  kingdom  and  were  jointly  adjudged 
bankrupts,  and  the  messenger  had  taken 
possession  of  their  last  known  place  of  busi- 
ness, au(^  a  duplicate  Jadjudication  and  a 
copy  of  a  summons  or  notice  to  surrender 
was  left  at  the  counting  house  in  such  place  of 
business.  Before  the  trial  the  counting  house 
was  searched  and  neither  of  these  papers  cou  Id 
be  found.  Notice  to  produce  was  served  upon 
G.,  one  of  the  bankrupts,  in  prison.  On  the 
trial  of  an  indictment  against  G.  for  not 
surrendering,  it  was  held,  that  secondary 
evidence  might  be  given  of  the  documents 
left  at  the  counting  house;  that  a  sepa- 
rate notice  to  surrender  ought  to  have  been 
left  for  each  of  the  bankrupts  at  their  last 
known  place  of  business,  but  assuming  the 
notice  of  surrender  had  been  duly  served  on 
G.  if  he  did  not  surrender  pursuant  to  it, 
he  was  guilty  of  the  offences  of  surrender- 
ing, and  even  if  the  words  with  intent  to 
defraud  creditors  in  section  251  of  12  and 
13  Vict.  c.  106,  override  the  whole  section, 
that  the  absconding  with  the  intent  proved 
was  sufficient.  Reg.  v.  Gordon,  Dears,  G.  G. 
586  ;  2  Jwr.,  N.  S.  67 ;  25  L.  J.,  M.  G.  19. 
(Eng,) 

70.  On  an  indictment  against  a  bankrupt, 
under  12  &  13  Vict.  c.  106,  s.  251  for  not 
surrendering,  he  having  left  the  country  be- 
fore the  adjudication,  it  is  not  necessary  to 
prove  that  he  intended  to  defraud  his  credit- 
ors, if  he  went  away  wilfully,  and  to  evade 
the  jurisdiction  in  bankruptcy,  and  would 
deprive  his  creditors  of  their  remedy.  Reg. 
V.  Hughes,  IF.&F.  726.    (Eng.) 

71.  Two  partners  were  jointly  adjudged 
bankrupts,  and  G.,  one  of  them,  was  indicted, 
under  12  &  13  Vict.  c.  106,  s.  251  for  not 
surrendering.     Before  proceedings  in  bank- 


ruptcy had  been  taken  the  bankrupts  left 
the  kingdom,  and  stayed  abroad  with  the 
intent  to  defraud  their  creditors  by  depriv- 
ing them  of  their  right  to  examine  the  bank- 
rupts, and  to  make  them  responsible  on  the 
trial.  The  proceedings  in  bankruptcy  were 
put  in  evidence,  and  in  the  affidavit  verify- 
ing the  petition  for  adjudication  there  were 
erasures  and  interlineations,  and  it  was  not 
proved  when  they  were  made.  It  was  held 
that  the  affidavit  was  admissible  as  the  court 
in  the  absence  of  proof  to  the  contrary,  would 
presume  that  the  alterations  were  made  pre- 
viously to  the  affidavit  being  sworn  and  used. 
Reg.  V.  Gordon,  Dears,  G.  C.  586 ;  2  Jur., 
N.  S.  67 ;  25  L.  J.,  M.  G.  19.     (Eug.) 

72.  Judicial  notice.  A  court  of  com- 
mon law  will  not  take  judicial  notice  of  the 
rules  and  orders  under  which  one  commis- 
sioner has  authority  to  act  in  the  flat  allot- 
ted to  the  other  in  the  absence  of  such  other. 
In  re  Eamsden,  1  B.  c&  G.  Bep.  133;  3  D. 
<&  L.  748 ;  10  Jur.  879 ;  15  L.  J.,  Q.  B.  234. 
(Eng.) 

73.  Where  an  application  is  made  to  the 
court  of  appeal  to  set  aside  an  adjudication, 
the  court  has  jurisdiction  to  allow  further 
evidence  to  be  adduced.  In  re  Miller,  11 
W.  B.  80;  32  i.  J.,  Bank.  45;  7  L.  T., 
N.  8.  657.     (Eng.) 

74.  The  court  will  not  receive  fresh  evi- 
dence not  before  the  commissioner  unless 
under  special  circumstances.  Ex  parte 
Holford,  11  Jur.,  N.  S.  69;  11  L.  T.,  N.  S. 
465.    (Eng.) 

75.  The  general  orders  providing  that  no 
new  evidence  shall  be  received  on  appeal, 
unless  the  court  of  appeal  shall  on  the  hear- 
ing thereof  so  direct,  applies  to  evidence  on 
matters  in  issue,  and  not  to  evidence  as  to 
what  took  place  in  the  court  below.  In  the 
former  case  some  ground  must  be  shown  for 
the  admission  of  new  evidence.  Ex  parte 
Page,  1  De  O.,  J.  &  S.  283;  9  Jivr.,  N.  8. 
8;  32  i.  J".,  Bank.  14;  7  i.  J.,  N.  8.  408. 
(Eng.) 

76.  Where  an  application  has  been  made 
to  the  court  of  appeals  to  allow  further  evi- 
dence to  be  admitted,  and  the  affidavits  had 
been  filed  subject  to  such  permission  and 
read  by  the  respondents,  the  matter  was 
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ordered  to  stand  over  with  liberty  to  the 
respondents  to  answer  the  affidavits  without 
prejudice  to  tlie  question  of  their  admissi- 
bility. Ex  parte  Robertshaw,  10  L.  T., 
N.  S.  254.     (Eng.) 

77.  Where  fresh  evidence  in  a  matter  sent 
back,  to  a  district  court  for  further  considera- 
tion has  been  permitted,  and  it  appears  that 
the  witnesses  reside  in  London,  the  court 
will  order  that  fresh  evidence  be  taken  be- 
fore one  of  the  commissioners  in  London. 
Ex  parte  Hill,  7  L.  T.,  N.  S.  659.     (Eng.) 

78.  Of  act  of  bankruptcy.  Where 
the  act  of  bankruptcy  relied  on  in  an  indict- 
ment for  fraudulently  obtaining  goods  on 
credit,  was  the  filing  of  the  petition,  and  the 
evidence  offered  was  a  copy  of  the  petition, 
duly  signed  and  certified  by  the  proper  oflB- 
cer,  but  the  time  of  filing  such  petition  was 
only  shown  by  an  indorsement  on  the  back 
of  the  copy,  which  indorsement  was  not 
certified  or  referred  to  by  the  petition.  It 
was  held,  that  although  the  petition  to,  and 
adjudication  of,  the  court  of  bankruptcy 
were  proved,  yet  that  it  was  also  necessary 
to  prove  the  act  of  bankruptcy,  and  that  the 
evidence  was  not  sufficient  for  that  purpose. 
Beg.  V.  Lands,  Bears,  G.  C.  507 ;  1  Jur.,  N. 
S.  1176;  25  L.  J.,  M.  C.  14.     (Eng.) 

79.  Of  fraudulent  intent.  For  the 
purpose  of  proving  that  a  conveyance  of  pro- 
perty made  by  a  bankrupt  was  fraudulent 
under  the  United  States  bankrupt  act  of 
1841,  because  made  to  defraud  the  plain- 
tift  of  his  debt,  evidence  is  admissible  that 
the  defendant  entertained  such  fraudulent 
intent  even  before  the  passage  of  the  bank- 
rupt act.  Cook  V.  Moore,  11  Gush,  (ifefass.) 
213. 

80.  Of  non-conformity.    In  the  case 

of  an  application  for  the  benefit  of  the  insol- 
vent laws,  the  decree  of  the  court  "  pro- 
ceedings quashed  by  the  order  of  the  court," 
is  conclusive  evidence  that  the  applicant  did 
not  comply  with  the  terms  of  his  bond ; 
and  the  cause  of  such  order  cannot  be  en- 
quired into  collectively.  It  is  the  duty  of 
the  applicant  to  surrender  himself  to  prison, 
if  he  fails  to  comply  with  all  things  required 
by  law  to  entitle  him  to  be  discharged. 
Heikier  v.  Bart,  1  P.  <&  W.  Pa.  B.  267. 


81.  Of  preference.  -  Where  a  certifi- 
cate of  discharge  in  insolvency  is  pleaded 
and  a  particular  act  of  preference  replied  by 
way  of  avoidance,  evidence  of  previous  con- 
veyances to  other  persons  not  specified  in 
the  replication,  is  admissible  to  show  the 
state  of  the  defendant's  property  at  the  time 
of  the  alleged  preference.  Pettee  v.  Cogges- 
hall,5  Grays,  (Mass.')  51. 

82.  Of  valid  agreement  admissi- 
ble. At  the  trial  of  an  action  brought  by 
the  assignees  of  an  insolvent  debtor  against 
one  to  whom  the  debtor  had  executed  an 
illegal  assignment  of  his  property,  and  who 
had  taken  possession  of  his  property  but  had 
never  executed  the  assignment,  and  claimed 
to  hold  the  property  under  an  independent . 
and  lawful  agreement,  evidence  of  admis- 
sions by  the  debtor  that  such  an  agreement 
existed  made  after  the  date  of  the  assign- 
ment, but  before  the  debtor's  petition  to  take 
the  benefit  of  the  insolvent  laws,  is  admissi- 
ble for  the  defendant.  Games  v.  White, 
15  Grays,  iMass.)  378. 

83.  Of  reasonable  cause.  Certi- 
fied copies  of  the  schedule  of  debts  and  list 
of  claims  filed  in  proceedings  in  insolvency 
are  incompetent  to  prove  that  the  debtor 
was  insolvent  at  the  time  of  making  an  al- 
leged preference  in  a  suit  by  the  assignee  to 
recover  back  the  property  conveyed.  But 
in  such  suit  evidence  that  the  debtor  had  ex- 
pensive habits  and  was  inattentive  to  busi- 
ness, and  that  these  facts  were  known  to. 
the  defendant,  and  evidence  of  the  debtor's 
general  reputation  as  to  insolvency,  are  com- 
petent for  the  purpose  of  proving  that  the 
defendant  had  reasonable  cause  to  believe 
the  debtor  insolvent.  Simpson  v.  Carlton, 
1  Aliens,  {Mass.)  109. 

84.  Parol.  Parol  evidence  of  the  dis- 
charge of  an  insolvent  on  his  giving  bond  to 
take  the  benefit  of  an  insolvent  law  is  not 
admissible,  as  the  order  of  discharge  must 
be  in  writing.  It  is  a  general  rule  that  the 
discharge  of  an  insolvent  can  only  be  proved 
by  the  record,  and  unless  to  supply  its  loss 
parol  evidence  is  not  admissible.  Karch  v. 
Commonwealth,  3  Pa.  B.  269. 

85.  Relating  to  discharge.  The 
regularity  of  the  discharge  of  a  bankrupt 
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cannot  be  enquired  into  collaterally.  The 
certificate  of  such  discharge  is  impeacliable 
for  fraud  only.  Evidence  offered  to  show 
fraud  in  procuring  a,  dificharge  in  bankruptcy 
would  be  offered  in  chief  and  not  merely  as 
rebutting  evidence.  Evidence  calculated 
merely  to  impeach  a  witness  for  the  defend- 
ant, without  proof  that  the  defendant  him- 
self was  implicated  in  the  transaction  was 
not  admissible  as  evidence  of  fraud  on  his 
part  in  obtaining  the  discharge  in  bankruptcy. 
Bichards  v.  Nixon,  20  Pa.  B. 

86.  Trial,  how  proved.  A  flat  was 
suflBciently  proved  by  showing  that  it  was 
under  the  hand  of  a  master  in  chancery, 
without  proving  his  appointment  to  sign 
flats.  Marshall  «.  Lamb,  jD.  &  M.  315;  5 
q.  B.  115;  7  Jim-.  850;  13  L.  J.,  Q.  B.  75. 
(Eng.) 

87.  When  sworn  statement  is. 
Although  a  register  may  have  no  authority 
to  take  a  particular  deposition,  he  has  full 
autjiority  to  administer  oaths,  and  when  by 
the  assent  of  parties  he  has  taken  such 
deposition  to  be  used  in  evidence  in  a  cause 
the  same  becomes  a  sworn  statement  made 
in  the  case  to  be  used  as  evidence  therein  to 
which  the  party  causing  the  deposition  to 
be  so  taken  cannot  object.  It  is  not  error 
to  direct  the  attention  of  the  jury  to  the  dis- 
tinction between  "  reasonable  cause  to  be- 
lieve" and  "  actual  belief."  If  a  father-in- 
law,  when  his  son-in-law  is  known  by  him 
to  be  insolvent  and  within  a  few  days  of  his 
voluntai'y  application  to  be  adjudged  a  bank- 
rupt, buys  out  of  the  usual  course  of  trade 
a  large  portion  of  the  insolvents  property, 
and  gives  notes  payable  at  long  dates,  cashes 
the  notes  and  pays  to  his  own  son  as  mort- 
gages the  money  thus  furnished  in  dis- 
charge of  a  mortgage  on  the  property  of  his 
daughter,  who  is  the  wife  of  the  bankrupt 
son-in-law,  that  is  certainly  a  transfer  of 
the  bankrupt's  through  the  agency  of  the 
wife's  father,  and  therefore  fraudulent  and 
void.  Lawrence  v.  Graves,  (Mo.^  5  N.  B. 
B.  279. 


EXAMINATIONS. 

1 .  A  bankrupt  cannot,  without  the  con- 
currence of   his   assignees,  obtain  a  sum- 
mons for  the  examination  of  a  party  under 
Gaz.  52 


12  &  13  Vict.  c.  106,  s.  120,  who  is  sus- 
pected of  having  a  bankrupt's  property  in  his 
possession.  Hx  pa/rte  Dimsdale,  23  L.  J., 
Bank.  41.     (Eng.) 

2.  Where  a  man  says  he  cannot  recollect 
a  fact,  but  should  rather  believe  the  afQrma- 
tive,  it  is  a  full  and  satisfactory  answer  by  a 
witness.  Miller's  case,  2  W.  Bl.  881 ;  3 
Wils.m.    (Eng.) 

3.  As  evidence.  Statements  made  by 
a  legatee  in  his  balance,  or  on  his  examina- 
tion under  his  bankruptcy,  will  not  consti- 
tute an  acknowledgment  of  the  debt  with- 
in the  statute  of  limitations,  but  such  state- 
ments are  evidence  to  show  the  character  of 
the  advances  made  to  the  legatee  by  the 
testator,  namely,  whether  made  as  gifts  or 
as  loans.  Courtnay  v.  Williams,  3  Hare, . 
539;  13  L.  J.,  Chanc.A61.    (Eng.) 

4.  If  plaintiff  put  in  evidence  an  ex- 
amination of  the  defendant  before  the  com- 
missioners of  bankruptcy,  his  admissions 
against  himself  are  evidence  against  him, 
but  his  statements  in  his  own  favor  are  not 
evidence  for  him.  Groom  v.  Richardson,  5 
Jur.  1061.     (Eng.) 

5.  The  plaintiff'  in  an  action,  in  support 
of  a  part  of  their  case,  put  in  the  examina- 
tion and  cross-examination  of  the  defendant 
himself,  taken  under  a  commission  of  bank- 
ruptcy, issued  against  A.,  and  the  defendant 
rested  his  chief  defense  on  another  part  of 
this  same  examination,  which  he  insisted 
should  be  read,"8ind  which  he  himself  could 
not  have  produced  in  evidence  on  his  part. 
It  was  objected  by  the  plaintiff's,  that  this 
evidence  for  the  defendant  could  not  be  re- 
ceived, first,  because  it  arose  upon  an  im- 
proper question  put  before  the  commission- 
ers and  one  which  he  ought  not  to  have  al- 
lowed ;  and,  secondly,  because  even  if  it 
were  a  proper  question  before  the  commis- 
sioner, ijt  was  here  secondary  evidence  of  a 
deed  duly  executed,  which  had  not  been 
shown  to  have  been  destroyed,  or  to  be  in 
the  possession  of  the  plaintiffs.  It  was  held 
that  the  defendant  had  a  right  to  insist  on 
the  whole  of  the  bankrupt's  examination 
being  read,  and  that  the  judge  was  right  in 
not  entirely  withdrawing  from  the  jury  that 
part  of  the  examination  to  which  objection 
was  raised,  but  leaving  it  for  so  much  of 
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their  consideration  as  it  was  worth.  Goss 
V.  Quinton,  3  ilf  .<;&(?.  825  ;  4  Scott,  N.  JR. 
471;  7  Jur.  901;  12  L.  J.,  C.  P.  173. 
(Eng.) 

6.  Filing  of  papers.  It  shall  be  the 
duty  of  the  register  to  examine  the  bank- 
rupt's petition  and  schedules  filed  there- 
with, and  to  certify  whether  the  same  are 
correct  in  form ;  or,  if  deficient,  in  what  re- 
spect they  are  so ;  and  the  court  may  allow 
amendments  to  be  made  in  the  petition  and 
schedules  upon  the  application  of  the  peti- 
tioner, upon  proper  cause  shown,  at  any 
time  prior  to  the  discharge  of  the  bankrupt. 
At  the  close  of  the  last  examination  of  the 
bankrupt,  the  register  having  charge  of  the 
case  shall  file  all  the  papers  relating  thereto 
in  the  ofiBce  of  the  clerk  of  the  district 
courts  and  these  papers,  together  with  those 
on  file  in  the  clerk's  office,  and  the  entries 
in  the  minute-bo.ok,  shall  constitute  the 
record  in  each  case ;  and  the  clerk  shall 
cause  the  papers  in  each  case  to  be  bound 
together.  General  Order  No.  7,  Sup.  Court 
U.  S. — In  bankruptcy. 

7.  Of  attorney.  An  attorney  may  be 
examined  in  reference  to  his  knowledge  of  a 
conveyance  made  by  his  client,  a  bankrupt, 
as  it  is  not  in  the  nature  of  a  confidential 
communication,  which  the  attorney  is  priv- 
ileged from  answering.  In  re  Bellis  &  Mil- 
ligan,  (_S.  B.  N.  F.)  3  N.  B.  B.  49  ;  citing 
Anneslj'  v.  The  Earl  of  Anglesea,  17  Han 
St.  Trials,  1,  139  ;  Dickens  v.  Parmelee,  2 
Vermont  B.  185  ;  Beed  v.  Lovelace,  Careys' 
B.  88 ;  Austin  ■».  Vesey,  id.-i^ ;  Kilway  v. 
Kilway,  id.  126 ;  Dennis  v.  Codrington,  id. 
143;  Waldron  v.  Ward,  Stiles'  B.  449; 
Sparks  v.  Middleton,  Bedley,  505 ;  Curtis  v. 
Pickering,  1  Vente,  197;  Valliant  v.  Do- 
deimrad,  2  Atkins,  524 ;  17  Johnson,  335 ; 
Johnson  v.  Daveren,  19  Johnson,  134;  4 
Term.  431 ;  3  Barb.  598  ;  Rochester  City 
Bank  ®.  Suydam,  5fibw.  254;  Wilson  v. 
Troop,  7  Johnson,  6  B.  25,  and  2  Cowen, 
195 ;  Jackson  v.  Dominick,  14  Johnson,  443; 
30  Barb.  506;  30  N.  Y.  330;  Griffith  v. 
Davis,  5  Barn.  <&  Aid.  502 ;  Stone  v.  Bed- 
ford, 5  M.  <&  G.  271 ;  Weeks  v.  Argent,  16 
Mees.  &  Wels.  816. 

8.  An  attorney,  upon  an  examination  as 
a  witness,  will  be  requu'ed  to  disclose  his 


own  acts,  where  he  acts  not  in  the  capacity 
of  counsel,  but  as  an  ordinary  agent,  as  for 
example,  in  the  buying  or  selling  of  land 
or  stocks,  and  in  such  a  case  he  is  bound  to 
disclose  his  disposition  of  the  proceeds.  In 
re  O'Donohue,  (ilfe.)  3  N.  B.  B.  59. 

9.  Of  bankrupt,  application  for. 
If  creditor  tenders  part  of  claims,  although 
it  be  refused,  he  may  apply  for  an  examina- 
tion of  the  bankrupt,  which  should  be  or- 
dered. In  re  Ray,  N.  B.  B.  Sup.  xliv.;  s. 
c.  2  Bt.  53. 

10.  Of  bankrupt,  how  conducted. 
The  examination  of  a  bankrupt  should  be 
conducted  in  the  same  manner  as  the  exam- 
ination of  any  other  witness.  In  re  Levy, 
N.  B.  B.  Sup.  XXX  is.c.l  St.  496. 


1 1 .  Of  bankrupt,  subsequent  to 
application  for  a  discharge.  On  en- 
try of  appearance  of  creditors  to  oppose  a 
discharge,  all  proceedings  upon  the  petition 
for  discharge  are  suspended  until  specifica- 
tion shall  be  filed.  On  filing  the  specifica- 
tions the  hearing  upon  the  petition  is  at  once 
transferred  into  court.  If  creditors  choose 
a  further  examination  of  the  bankrupts  or 
either  of  them,  before  the  register,  after  there 
has  been  an  application  for  a  discharge,  they 
must  proceed  under  section  26  of  the  bank 
rupt  act.  This  examination  should  be  made 
on  an  application  to  the  court,  the  granting 
of  which  is  at  its  discretion,  except  for  cause 
shown  the  register  is  not  obliged  to  continue 
an  examination,  and  the  court  sustains  him 
in  declaring  under  the  circumstances.  Inre 
S.  P.  &  0.  S.  Prizelle,  5  N.  B.  B.  119. 

12.  Of  bankrupt.  The  court  may,  on 
the  application  of  the  assignee  in  bankruptcy, 
or  of  any  creditor,  or  without  any  applica- 
tion, at  all  times  require  the  bankrupt,  upon 
reasonable  notice,  to  attend  and  submit  to 
an  examination,  on  oath,  upon  all  matter  re- 
lating to  the  disposal  or  condition  of  his 
property  ;  to  his  trade  and  dealings  with 
others,  and  his  accounts  concerning  the  same; 
to  all  debts  due  to  or  claimed  from  him ; 
and  to  all  other  matter  concerning  his  prop- 
erty and  estate,  and  the  due  settlement 
thereof  acccording  to  law ;  which  examina- 
tion shall  be  in  writing,  and  shall  be  signed 
by  the  bankrupt  and  be  filed  with  the  other 
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proceedings.    Section  26  U.  S.  bankrupt  act, 
1867. 

1 3.  The  judge  of  the  district  court  may- 
direct  a  register  to  attend  at  any  place  within 
the  district,  for  the  purpose  of  hearing  such 
voluntary  applications  under  this  act  as  may 
not  he  opposed,  of  attending  any  meeting  of 
creditors,  receiving  any  proof  of  debts,  and 
generally  for  the  prosecution  of  any  bank- 
ruptcy, or  other  proceedings  under  this  act. 
The  traveling  and  incidental  expenses  of 
such  register,  and  of  any  clerk  or  other  officer 
attending  him  incurred  in  so  acting  shall  be 
settled  by  said  court,  in  accordance  with  the 
rules  prescribed  under  the  tenth  section  of 
this  act,  and  paid  out  of  the  assets  of  the 
estate  in  respect  of  which  such  register  has 
so  acted,  or  if  there  be  no  such  assets,  or  if 
the  assets  shall  be  insufficient,  then  such 
expenses  shall  form  a  part  of  the  costs  in 
the  case  or  cases  in  which  the  register  shall 
have  acted  in  such  journey  to  be  appointed 
by  the  judge.  And  such  register  so  acting 
shall  have  and  exercise  all  power  except  the 
power  of  commitment  vested  in  the  district 
court  for  the  summoning  and  examination 
of  persons  or  witnesses,  and  for  requiring 
the  production  of  books,  papers  and  docu- 
ments. All  depositions  of  persons  and  wit- 
nesses taken  before  said  register,  and  all 
acts  done  by  him  shall  be  reduced  to  writing 
and  be  signed  by  him  and  shall  be  filed  in 
the  clerk's  office  of  the  proceedings.  Such 
register  shall  be  subject  to  removal  by  the 
judge  of  the  district  court,  and  all  vacan- 
cies occurring  by  such  removal  or  by  resig- 
nation, change  of  residence,  death  or  dis- 
ability, shall  be  promptly  filled  by  other  fit 
persons  unless  said  court  shall  deem  the 
continuance  of  the  particular  office  unneces- 
sary.   Sec.  5  U.  S.  bankrupt  act,  1867. 

14.  The  26th  section  of  the  bankrupt 
act  entitles  any  creditor  to  an  order  for 
the  examination  of  the  bankrupt.  The  fact 
that  one  creditor  has  examined  the  bank- 
rupt is  not  a  reason  for  withholding  the 
privilege  from  another  creditor.  (/«  re 
Adams,  2  N.  B.  R.  92;  in  re  Gilbert,  3  N. 
B.  E.  37.)  The  assignee  in  bankruptcy 
and  a  creditor  stand  upon  the  same  footing 
as  to  their  rights  under  this  section  of  the 
statute.  A  creditor  examines  the  bankrupt 
not  only  for  the  purpose  of  discovering  prop- 
erly, but  more  especially  toellicit  facts  upon 


which  objections  to  the  discharge  of  the 
bankrupt  can  be  grounded.  Where  the 
assignee  or  other  creditors  have  examined 
the  bankrupt  at  different  times,  the  statute 
does  not  impose  any  regulations  or  restiic- 
tions  upon  the  party  exacting  the  second  or 
subsequent  examination  because  of  the  pre- 
vious examination  of  the  bankrupt.  The 
statute  would  be  entirely  inoperative  if  a 
creditor  should  be  required  on  examining  a 
bankrupt  to  investigate  all  previous  exami- 
nations to  which  he  had  been  subjected, 
and  so  shape  each  interrogatory  as  not  to 
raise  the  objection  on  the  ground  that  the 
bankrupt  had  answered  a  like  question 
upon  a  previous  examination  without  refer- 
ence to  anything  which  may  have  been 
done  by  others.  Each  creditor  must  be 
permitted  to  put  his  own  questions  in  his 
own  way.  In  re  Vogel,  (iS.  D.  N.  YJ)  5 
N.  B.  B.  393. 

15.  A  bankrupt  having  objected  to  an 
examination  before  a  register  in  bankruptcy 
upon  the  following  grounds :  That  the  reg- 
ister has  no  authority  to  grant  an  order  for 
the  examination  of  a  bankrupt  either  by 
statute  or  rule.  That  the  order  if  granted, 
as  it  recites  on  application,  should  have  been 
on  a  verified  application  in  writing.  That 
the  order  is  on  its  face  defective  in  that  it 
does  not  purport  to  be  "  on  the  application 
of  a  creditor-  who  has  proved  his  claim." 
Held,  that  the  order  for  the  examination  of 
the  bankrupt  was  properly  made.  In  re 
Vetterlein  et.  al.  v.  5  N.  B.  B.  194. 

16.  The  register  has  no  power  to  decide 
a  question  arising  on  the  examination  of  a 
bankrupt.  A  question  put  and  answered 
raises  no  question  or  issue  of  law  that  can 
be  adjourned  into  court.  The  court  may 
however  make  an  order  for  costs  as  may  be 
deemed  proper  against  any  party  declining 
to  answer  proper  questions.  In  re  Levy, 
N.  B.  B.  Sup.  XXX. 

17.  In  the  exammation  of  a  witness  the 
register  has  no  power  to  decide  on  the 
materiality  or  relevancy  of  questions.  In 
re  Bound,  S  N.B.B.i;  citing  in  re  Rosen- 
field,  1  N.  B.  B.  61 ;  in  re  Koch,  1  N.  B. 
B.  153;  General  Order,  No.  10. 

18.  A  commissioner  under  12  &  13  Vict. 
c.  106,  s.  162,  has  no  power  to  adjourn  the 
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last  examination  of  a  bankrupt  sine  die 
unless  for  such  an  offence  as  under  24  &  25 
Vict.  c.  134,  s.  159,  would  disentitle  him  to 
a  discharge.  Ex  parte  Grummitt,  10  JVtr., 
N.  S.  738;  33  L.  J.,  Bank.  43 ;  12  W.  B. 
1018 ;  10  L.  T.,  N.  S.  680.     (Eng.) 

19.  Where  an  order  for  the  examination 
of  a  bankrupt  was  obtained  after  he  had 
applied  for  his  discharge,  although  the  appli- 
cation for  the  same  was  verbal  and  without 
any  oath  accompanying  it.  The  court 
decided  that  if  the  regster  in  the  exercise 
of  his  discretion  thought  proper  to  grant  an 
order  without  requiring  a  petition  or  aflBda- 
vit  duly  verified  showing  good  cause  for 
granting  the  same,  (nothing  appearing  to 
show  that  that  discretion  was  improperly 
exercised,)  the  order  must  stand.  The 
time  to  examine  the  bankrupt  does  not 
expire  with  the  making  of  his  application 
for  a  discharge.  In  re  Solis,  (<S.  D.  N.  ST.) 
4  N.  B.  R.  18 ;  citing  in  re  McBrien,  2  JV. 
B.  B.  73. 

20.  A  bankrupt  the  proceedings  in  whose 
bankruptcy  has  been  suspended  by  a  reso- 
lution is  entitled  to  apply  for  an  order  of 
discharge,  but  the  bankrupt  is  not  exempt 
from  such  reasonable  examination  as  to 
conduct  as  may  be  had  in  other  cases.  In 
re  Petrie,  37  L.  J.,  Banh.  20;  3  i.  B.  Ch. 
610;  16  IV.B.Sn.    Eng.) 

21.  Examinations  of  a  bankrupt  taken 
compulsorily  before  the  commissioner  in 
bankruptcy  under  12  &  13  Vict.  c.  106,  are 
rightly  admitted  against  him  on  the  trial  of 
an  indictment  for  embezzling  property  with 
intent  to  defraud  creditors.  Keg.  v.  Robin- 
son, 36  L.  J.,  M.  C.  78;  1  L.  B.,  G.  0.  80; 
15  W.  B.  966;  10  Cox,  C.  C.  467;  16  L.  T., 
N.  S.  605. 

22.  To  render  an  examination  of  a  bank- 
rupt under  12  &  13  Vict.  c.  106,  s.  117, 
admissible  as  a  deposition  under  the  seal  of 
the  court  pursuant  to  24  &  25  Vict.  c.  134, 
s.  203,  it  must  appear  that  his  answers  after 
they  were  reduced  to  writing  were  signed 
and  subscribed  by  the  bankrupt.  Reg.  v. 
Kean,  20  L.  T.,  N.  S.  498;  17  W.  B.  683. 
(Eng.) 

23.  Where,  in  his  last  examination,  a 
bankrupt  stated  that  he  had  not  the  means 
of  verifying  the  first  item  in  his  cash  ac- 


count, dated  about  a  year  before  the  bank-, 
ruptcy,  by  any  earlier  cash  account,  al- 
though he  could  verify  it  by  other  ineans, 
and  stated  that  he  had  not  the  means  of 
furnishing  any  better  accounts,  the  registrar 
acting  for  the  commissioner  adjourned  the 
examination  sime  die,  with  liberty  to  apply 
to  the  court  again.  It  was  ordered,  on  ap- 
peal, that  the  bankrupt  should  be  at  liberty 
to  go  before  the  commissioner  and  give  such 
further  explanation  of  his  accounts  as  he 
could.  Ex  parte  Riley,  S  De  G.  &  J.  469. 
(Eng.) 

24.  A  commissioner  having  adjourned 
the  last  examination  of  a  bankrupt  sine  die, 
on  the  ground  of  the  unsatisfactory  condi- 
tion of  the  accounts,  the  assignees  were  or- 
dered to  furnish  definite  objections,  and  this 
was  done;  but  on  the  matter  coming  up 
again,  it  was  found  that  there  was  no  state- 
ment of  the  particulars  in  which,  or  of  the 
reasons  why,  the  accounts  were  deemed  un- 
satisfactory; and  the  matter  was  ordered  to 
stand  over,  with  leave  to  make  any  further 
application  to  the  commissioner.  Ex  parte 
Quinn,  10  L.  T.,  N.  S.  704.    (Eng.) 

25.  Where  bankrupts  had  failed  to  ac- 
count for  the  loss  of  a  large  number  of 
pounds  to  their  estate,  and  in  their  exami- 
nation had  stated  that  they  did  not  know 
what  had  become  of  the  amount ;  it  was 
held,  that  their  last  examination  had  been 
properly  adjourned  sine  die.  Ex  parte 
Brook,  a  L.  T.,  N.  S.  375.     (Eng.) 

26.  A  registrar,  as  deputy  commissioner, 
adjourned  a  meeting  for  the  last  examina- 
tion of  a  bankrupt ;  and  the  notice  of  ad-' 
journment  recited  that  the  meeting  was  be- 
fore Mr.  commissioner  Fonblanque.  Notice 
of  such  adjournment  was  indorsed  on  the 
order  of  protection,  and  the  paper  was 
given  to  the  bankrupt.  It  was  held,  that 
the  notice  of  adjournment  was  not  properly 
entitled,  the  registrar  being  the  only  person 
presiding,  and  that  a  mere  memorandum  in- 
dorsed on  the  order  of  protection  was  not 
such  a  notice  as  the  statute  required  to  be 
given  to  the  bankrupt,  informing  him  of  the 
time  and  place  for  the  finishing  of  his  last 
examination,  the  non-compliance  with  which 
notice  is  made  a  misdemeanor  by  such  stat- 
ute. Reg.  V.  Buckwell,  9  Cox,  C.  C.  333 
(Eng.) 
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27.  Where  a  bankrupt,  on  a  second  or 
subsequent  examination,  states  that  he 
wishes  to  explain  some  of  his  former  state- 
ments, but  that  he  does  not  sufficiently 
recollect  them,  his  memory  should  be  re- 
freshed by  their  being  repeated  to  him.  Ex 
parte  Legge,  1  B.  G.  C.  163  ;  17  Jur.  415 ; 
12  L.  J.,  Q.  B.  345.     (Eng.) 

28.  On  his  examination  before  a  commis- 
sioner, the  bankrupt  in  answer  to  a  ques- 
tion, "  Not  having  kept  any  books  of  ac- 
count, does  your  memory  serve  you  as  to 
how  the  lOOL  (the  proceeds  of  a  check 
drawn  by  a  bankrupt  payable  to  B.)  was 
appropriated?"  replied,  "Not  now."  It 
was  held  that  the  commissioner  was  justified 
in  committing  the  bankrupt  to  prison  for 
not  fully  answering  to  his  satisfaction.  Ex 
parte  Bradbury,  14  G.  B.  17 ;  2  G.  L.  B. 
585;  18  Jn/r.  189;  23  L.  J.,  G.  P.  25. 
(Eng.) 

29.  Where  the  examination  of  a  bank- 
rupt had  been  stopped  by  a  county  judge, 
and  he  had  been  declared  entitled  to  his  dis- 
charge, upon  an  affidavit  filed  by  the  soli- 
citor for  the  opposing  creditors,  stating  his 
belief,  that  if  he  had  been  permitted  to  con- 
tinue the  examination,  he  should  have  been 
able  to  prove  that  the  bankrupt  had  been  in 
the  habit  of  receiving  moneys  due  from  cus- 
tomers of  the  creditors,  not  for  the  purpose 
of  paying  them  over  to  them,  but  for  pay- 
ments in  respect  to  gambling  and  betting 
transactions,  the  court  ordered  that  the  op- 
posing creditors  should  be  at  liberty  to  con- 
tinue the  examination  on  any  matters  which 
would  be  a  statutory  ground  of  objection  to 
his  discharge,  and  that  their  solicitors  should 
lay  before  the  judge  a  clear  and  definite 
statement  of  the  nature  of  the  charges  to 
which  the  examination  was  to  be  directed. 
Ex  parte  Urwick,  10  L.  T.,  N.  S.  81. 
(Eng.) 

30.  To  justify  a  commitment  of  a  bank- 
rupt for  not  fully  answering  questions  to 
the  satisfaction  of  the  court,  the  examina- 
tion of  the  bankrupt  should  be  full,  fair 
and  searching,  and  not  rambling  or  irrele- 
vant, but  limited  to  the  matters  relating  to 
his  trade,  dealings  or  estate,  or  which  may 
tend  to  disclose  any  secret,  grant,  convey- 
ance or  concealment  of  his  lands,  tenements, 
goods,  money  or  debts.    Ex  parte  Legge,  1 


B.  G.  G.  163;  7  Jur.  415;  22  L.  J.,  Q.  B. 
345.     (Eng.) 

31.  Where  a  bankrupt  answers  a  ques- 
tion, which  embodies  a  statement  of  the  acts 
or  sayings  of  himself,  or  of  a  third  person, 
without  denying  or  qualifying,  is  under- 
stood to  admit  the  statement.  Crowley's 
case,  2  Swans,  75 ;  Biick,  264.    (Eng.) 

32.  To  a  question  whether  he  had  not, 
within  six  months  previously  to  the  com- 
Inission  executed  two  conveyances  of  his 
estate  and  effects,  or  part  thereof,  to  his  son, 
the  bankrupt  answered,  "  not  to  my  knowl- 
edge." This  answer  was  held  to  be  satis- 
factory, no  further  questions  having  been 
put.    Norris'  case,  2J.d;W.  437.    (Eng.) 

33.  A  general  answer  by  a  bankrupt  un- 
der examination,  that  he  has  lost  1,886Z.  by 
selling  goods  under  prime  cost,  is  not  satis- 
factory, especially  if  falsified  by  subsequent 
confessions  of  the  disposal  of  different  sums 
for  other  purposes.  Langhorn's  case,  2  W. 
Bl.  919.    (Eng.) 

34.  If  the  examination  of  a  bankrupt, 
when  viewed  as  a  whole,  is  entirely  unsat- 
isfactory, the  commissioner  will  be  justified 
in  finding  that  the  answers  are  not,  nor  any 
of  them,  satisfactory,  although  the  answers 
to  certain  introductory  questions  may  be 
such  as  would  be  perfectly  satisfactory 
when  viewed  by  themselves.  In  re  Ward, 
iD.<&L.  756;  10  Jur.  433;  15  L.  J.,  Q. 
B.  233.     (Eng.) 

35.  Where  the  examination  of  a  bank- 
rupt had  been  stopped  by  a  county  judge, 
and  he  had  been  declared  entitled  to  his  or- 
der of  discharge,  upon  an  affidavit  filed  by 
the  solicitor  for  the  opposing  creditors,  stat- 
ing his  belief,  that  if  he  had  been  permitted 
to  continue  the  examination  he  should  have 
been  able  to  prove  that  the  bankrupt  had 
been  in  the  habit  of  receiving  moneys  due 
from  customers  of  the  creditor,  not  for  the 
purpose  of  paying  them  over  to  them,  but  for 
payments  in  respect  to  gambling  and  betting 
transactions,  the  court  ordered  that  the  op- 
posing creditors  should  be  at  liberty  to  con- 
tinue the  examination  on  any  matters  which 
would  be  a  statutory  ground  of  objection  to 
his  discharge,  and  that  their  solicitors  should 
lay  before  the  judge  a  clear  and  definite  state- 
ment of  the  nature  of  the  charges  to  which 
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the  examination  was  to  be  directed.    Ex 
parte  Urwick,  10  L.  T.,  N.  S.  81.    (Eng.) 

36.  Of  bankrupt's  wife.  Under 
section  26  of  the  U.  S.  bankrupt  act  of  1867, 
a  bankrupt's  wife  may  be  summoned  and 
compelled  to  attend  and  be  examined  as  any 
other  witness,  and  may  be  punished  for  con- 
tempt if  she  refuses  to  answer.  In  re  Wool- 
ford,  (S.  n.  N.  r.)  3  N.  B.  B.  113. 

37.  Where  a  bankrupt's  wife  fails  to  ap- 
pear before  the  register  for  her  examination, 
when  she  has  been  regularly  subpoened,  the 
proper  proceeding  is  to  issue  an  order  to  show 
cause  why  an  attachment  should  not  issue 
against  her.  In  re  Bellis  &  Milligan,  ^S.  D. 
N.  r.)  3  iV^.  B.  B.  65. 

38.  A  bankrupt's  wife  may  be  examined 
both  before  and  after  her  husband  has  ap- 
plied for  a  discharge.  In  re  Seckindorf,  (_8. 
D.  N.  r.)  1  JSr.  B.  B.  185. 

39.  An  application  for  an  order  to  ex- 
amine bankrupt's  wife,  not  made  in  good 
faith,  or  for  the  purpose  of  delaying  the 
bankrupt  in  obtaining  his  discharge,  will  be 
refused.  In  re  Selig,  (_E.  D.  N.  T.)  N. 
B.  B.  Sup.  Ix. 

40.  Bankrupt's  wife  is  not  bound  to  ap- 
pear for  examination  unless  she  is  paid  the 
usual  and  proper  witness  fees.  In  re  Van 
Tuyl,  (5.  D.  N.  T.)  2  N.  B.  B.  25. 

41 .  The  wife  of  the  bankrupt  may  be  ex- 
amined when  she  is,  on  reasonable  grounds, 
suspected  of  having  or  of  haying  had  prop- 
erty in  her  possession  which  should  have 
been  surrendered  to  the  creditors,  or  to  have 
participated  actively  in  any  fraud  upon  the 
estate.  When  a  bankrupt's  wife  offers  for 
proof  her  debt  against  her  husband's  estate, 
she  can  be  fully  examined  in  regard  to  it  like 
any  other  person  under  the  circumstances. 
In  re  Gilbert,  (Mass.')  3  N.^.  B.  37. 

42.  Of  proof.  The  court  may,  on  the 
application  of  the  assignee,  or  of  any  credi- 
tor, or  of  the  bankrupt,  or  without  any  ap- 
plication, examine  upon  oath  the  bankrupt, 
or  any  person  tendering,  or  who  has  made 
proof  of  claim,  and  may  summon  any  person 
capable  of  giving  evidence  concerning  such 
proof,  or  concerning  the  debt  sought  to  be 


proved,  and  shall  reject  all  claims  not  duly 
proved,  or  where  the  proof  shows  the  claim 
to  be  founded  in  fraud,  illegality  or  mistake. 
Section  22  U.  S.  bankrupt  act,  1867. 

43.  Of  a  prisoner.  The  examination 
of  a  prisoner  in  goal  by  a  registrar,  was  a 
public  judicial  proceeding,  and  therefore  a 
fair  and  correct  report,  without  comment,  of 
the  examination  was  privileged,  even  though 
it  may  have  contained  statements  which  in- 
juriously affected  the  character  of  a  third 
person.  Ryalls  v.  Leader,  1  L.  B.,  Exch. 
296;  12  Jur.,  N.  S.  503 ;  35  L.  J.,  N.  8., 
Exch.  185 ;  14  W.  B.  838 ;  L.  T.,  N.  8 
562.    (Eng.) 

44.  Of  Witnesses.  A  witness  must 
answer  all  proper  questions  on  matters  re- 
lating to  his  trade  and  dealings  with  the 
bankrupt  prior  to  the  commencement  of  the 
proceedings  in  bankruptcy,  and  if  to  answer 
properly  and  fully  any  such  question  it  is 
necessary  that  he  should  produce  a  memo  - 
randum  of  a  transaction  between  himself 
and  the  bankrupt  as  contained  in  any  book 
belonging  to  the  witness,  the  same  must  be 
produced.  In  re  Earle  (S.  D.  N.  Y.)  3,  N. 
B.  B.  81. 

45.  It  is  not  nesessary  to  give  notice  to 
the  bankrupts  of  the  time  and  place  of  the 
examination  of  a  witness,  where  it  is  an 
independant  proceeding  and  can  be  proceeded 
with  without  reference  to  the  examination 
on  the  part  of  the  creditors.  In  re  Levy  & 
Levy  (8.  D.  N.  T.)  i\r.  B.  B.  Sup.  xxiv. 

46.  A  witness  is  not  a  party, and  is  not 
entitled  to  have  a  question  arising  in  the 
course  of  his  examination,  certified  to  the 
judge  for  his  opinion.  A  witness  is  not  en- 
titled to  counsel  unless  where  he  is  made  a 
party  to  a  new  collateral  proceeding  by  be- 
ing cited  to  answer  for  an  alleged  contempt. 
In  re  Fredenberg,  (S.  D.  N.  Y.)  1  N.  B. 
B.  34 ;  cited  in  re  Fernberg  et  al.  2  N.  B. 
B.  137. 

47.  A  witness  summoned  by  the  credi- 
tor cannot  have  attending  counsel  at  his  ex- 
amination. Objection  to  the  examination  of 
a  witness,  on  the  ground  that  he  had  been 
enjoined  at  the  suit  of  the  assignee  in  re- 
spect of  the  bankrupt's  property,  and  there- 
by made  a  party  to  the  proceedings  overruled. 
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In  re  Fernberg  et  al.  (S.  D.  N.  Y.)  2  N.  B. 
R.  137 ;  citing  in  re  Fredenberg,  1  N.  B. 
U.34. 

48.  A  witness  cannot  rightfully  object  to 
being  sworn  or  refuse  to  be  examined  upon 
any  matter  within  the  subjects  mentioned  in 
section  26  of  the  U.  S.  bankrupt  act  of  1867. 
In  re  Blake,  (Mich.)  2  iV.  B.  B.  2. 

49.  Production  of  books.  The 
commissioners  may  compel  the  production 
of  books,  to  enable  them  to  read  the  entries, 
but  they  have  not  authority  to  commit  a 
witness  for  refusing  to  read  an  entry  in  the 
book  which  he  produces.  Isaac  v.  Impey, 
10  B.  i&  G.  442;  4:  G.  &  P.,  120 ;  5  M.  <6 
B.  337 ;  S.  P.,  Ex  parte  Isaac,  Z  T.  <&  J. 
37.     (Eng.) 

50.  "What  are  proper  questions. 
The  commissioners  have  no  right  to  ask 
questions  the  answers  to  which  may  subject 
the  witness  to  fine  or  other  criminal  punish- 
ment. Smith  V.  Bradwell,  1  Gamp.  30. 
(Eng.) 

51.  Where  a  witness  was  asked  ques- 
tions as  to  when  and  where  he  last  saw  the 
bankrupt's  wife.  It  was  held,  that  such 
questions  were  legal  and  material,  and  that 
the  commissioners  were  justified  in  com- 
mitting him  for  giving  unsatisfactory 
answers  to  these  questions ;  the  true  cri- 
terion by  which  to  judge  of  the  propriety  of 
a  commitment,  is  to  consider  all  the  ques- 
tions and  answers  collectively,  and  then  to 
say  whether  the  whole  examination  was 
satisfactory  or  not.  Ex  parte  Vogel,  2  B. 
&  A.  219.     (Eng.) 

52.  A  witness  cannot  be  committed  for 
not  answering  as  to  his  belief  of  the  inten- 
tion of  the  bankrupt,  unless  other  parts  of 
his  examination  show  such  belief  to  be  ma- 
terial with  reference  to  the  trade,  dealing, 
or  estate  of  the  bankrupt.  Ex  parte  Bax- 
ter, 1  B.&  G.  673;  \M.&B,.  572.    (Eng.) 

53.  Where  a  bankrupt  has  sold  goods  to 
a  party  for  a  price  considerable  lower  than 
what  he  gave  for  them,  the  purchaser,  when 
summoned  before  the  commissioners  for  ex- 
amination, is  bound  to  answer  the  question, 
"  to  whom  did  you  subsequently  sell  these 
goods  ?"  for  it  materially  concerns  the  estate 


of  the  bankrupt  to  ascertain  whether  the 
sale  by  him  was  bona  fide.  In  re  Palk,  2 
Deao  <&  Chit.  415.    (Eng.) 


EXCEPTED  PROPERTY. 

1.  Schedules  of.  Under  1  &  2  Vict, 
c.  110,  s.  37,  it  was  not  a  condition  on  the 
non-vesting  in  the  assignee  of  the  excepted 
articles  of  the  insolvent,  not  exceeding  the 
value  of  20?.,  that  those  articles  should  be 
specified  by  him  in  his  schedule.  Wills- 
mer  v,  Jacklin,  I  B.  &  S.  641 ;  9  Jwr.,  N. 
S.  96 ;  31  L.  J.,  Q.  B.\;  10  W.  B.  12;  5 
L.  T.,  N.  S.  252.    (Eng.) 

2.  An  insolvent  seeking  to  except  his 
wearing  apparel,  bedding  and  other  neces- 
saries, and  his  working  tools  and  imple- 
ments, under  the  value  of  201.  From  the 
operation  of  7  &  8  Vict.  c.  96,  s.  9,  must  in 
his  schedule  have  specified  each  article  and 
its  value.  Taylor  v.  Roberts,  1  H.  <&  M. 
96.    (Eng.) 


EXCESS    VALUE. 

1.  If  the  value  of  the  property  exceeds 
the  sum  for  which  it  is  so  held  as  security, 
the  assignees  may  release  to  the  creditor  the 
bankrupt's  right  of  redemption  therein,  on 
receiving  such  excess,  or  he  may  sell  the 
property  subject  to  the  claim  of  the  credi- 
tors thereon ;  and  in  either  case  the  assignee 
and  creditor,  respectively,  shall  execute  all 
deeds  and  writings  necessary  or  proper  to 
consummate  the  transaction.  If  the  property 
is  not  so  sold  or  released  and  delivered  up, 
the  creditor  shall  not  be  allowed  to  prove 
any  part  of  his  debt.  Section  20  if.  8. 
bankrupt  act,  1867. 


EXCLUSIVE  JURISDICTION. 

1 .  Exclusive  original  jurisdiction  is  con- 
ferred by  the  acts  of  congress  in  all  matters 
and  proceedings  in  bankruptcy,  upon  the 
district  courts,  except  in  case  of  vacancy  in 
the  ofiice  of  district  judge.  Morgan  ei  a?. ». 
Thornhill  et  al.  5  N.  B.  B.l;  see  also  14 
Stat,  at  Large,  517 ;  16  iUd.  174. 
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1.  Against  bankrupt's  estate.  If 
residents  of  another  state  recover  judgment 
in  Massachusetts  against  an  insolvent  debtor 
residing  here,  who  has  received  a  certificate 
of  discharge,  and  afterwards  brings  an  action 
upon  such  judgment  and  recover  a  new 
judgment  thereon,  an  execution  upon  such 
new  judgment  may  issue  against  the 
estate  but  not  against  the  body  of  the  de- 
fendant. Ohotean  v.  Richardson,  12  Allen, 
{Mass.)  365. 

2.  Application  to  set  aside.  The 
24th  section  of  the  act  of  1814,  relating  to 
insolvent  debtors,  does  not  make  it  the  duty 
of  a  court,  when  an  insolvent  debtor  is  dis- 
charged, to  decree  that  a  majority  in  num- 
ber and  value  of  his  creditors  have  consented 
in  writing  to  exempt  from  execution  the 
debtor's  property  for  seven  years;  that  is  a 
fact  to  be  judged  of  by  a  judge  of  the  court 
from  which  the  execution  may  issue,  upon 
the  application  ol  the  debtor  to  set  the  exe- 
cution aside.  The  prothonotary  of  the  court 
which  grants  such  discharge  has  no  such 
power  under  the  act.  Boyer  v.  Bees,  4 
Watts,  Pa.  Mep.  201. 

3.  By  confession.  An  execution  is- 
sued on  a  judge's  order  was  an  execution 
obtained  by  confession  within  6  Geo.  4,  c. 
16,  s.  108.  Andrews  v.  Deekss,  4  Exch.  827  ; 
20  L.  J.,  Exch.  127.     (Eug.) 

4.  Cannot  issue  against  a  bank- 
rupt. An  execution  cannot  issue  against  a 
party  who  has  been  discharged  under  the 
bankrupt  act,  and  whose  discharge  is  a  bar 
to  the  collection  of  the  damages  directed  to 
be  paid  by  a  decree  which  was  made  before 
the  proceedings  in  bankruptcy  were  insti- 
tuted ;  although  the  amount  of  such  damages 
had  not  been  liquidated  by  the  master  at  the 
time  of  the  discharge  of  the  bankrupt. 
And  where  the  creditor  of  a  bankrupt,  who 
has  been  discharged  subsequently  to  the  de- 
cree, issues  an  execution  against  his  property 
without  having  taken  any  steps  to  test  the 
validity  of  such  discharge,  the  court  of 
chancery  will  grant  relief  by  setting  the  ex- 
ecution aside  upon  motion.  Boyd  v.  Van- 
derkemp,  1  Barh.  273. 

5.  Disposition  of  surplus.    Where 


property  has  been  sold  on  an  execution  is- 
sued upon  a  valid  judgment,  the  sheriff 
will  be  allowed  to  apply  the  proceeds  of  the 
sale  of  the  property  towards  the  discharge 
of  the  amount  which  he  is  required  by  the 
execution  to  collect,  including  his  fees,  and 
must  then  pay  over  the  surplus,  if  any,  to 
the  assignee  of  the  bankrupt.  In  re  Bern- 
stein, (5.  D.  N.  r.)  N.  B.  B.  Sup.  Ixiii. 

6.  Fraudulent  preference.  Where 
debtors  were  insolvent  and  suffered  their 
property  to  be  taken  on  execution  with  in- 
tent to  give  a  preference  to  their  credior, 
who  had  reasonable  cause  to  believe  that  the 
debtors  were  insolvent,  and  that  a  fraud  on 
the  act  was  intended,  the  assignee  is  enti 
tied  to  recover  from  the  creditor  the  property 
seized  on  execution,  or  its  value,  and  the 
sale  by  the  sheriff  will  be  taken  to  be  by  the 
order  of  the  bankruptcy  court,  and  the  pro- 
ceeds of  such  sale  as  the  measure  of  the 
value  of  such  property  for  the  purposes  of 
the  bankruptcy  proceedings.  Sedgwick  v 
Millward,  5  N.  B.  B.  348. 

7.  Fraudulent.  Under  12  and  13  Vict, 
c.  106,  s.  67,  (similar  to  6  Geo.  4,  c.  16, 
s.  3,)  a  person  by  suffering  judgment  to  go 
by  default,  does  not  procure  his  goods  to  be 
taken  in  execution,  so  as  to  be  an  act  of 
bankruptcy,  although  his  goods  are  after- 
wards taken  on  an  execution  sued  out  upon 
that  judgment.  Gibson  v.  Kink,  Car.  (&  M 
458.     (Bug.) 

8.  An  act  of  bankruptcy,  by  procuring 
the  party's  own  goods  to  be  taken  in  execu- 
tion, is  not  committed  till  the  act  of  seizure. 
Belcher  v.  Grumsnow,  9  Q.  B.  873 ;  1  Jur. 
286 ;  16  L.  J.,  Q.  B.  155.     (Eng.) 


9.  Under  6  Geo.  4  c.  16,  s.  3,  a  party 
procuring  bills  of  exchange,  his  property,  to 
be  taken  in  execution  with  intent  to  defeat 
creditors,  after  the  1  and  2  Vict.  c.  110,  s. 
12,  committed  an  act  of  bankruptcy,  though 
at  the  time  when  6  Geo.  4,  c.  16,  passed, 
bills  of  exchange  were  not  liable  to  be 
taken  in  execution.  Edwards  v.  Cooper,  11 
Q.B.ZS.    (Eng.) 

10.  In  May,  1842,  a  tenant  owed  arrears 
of  rent,  and,  on  the  pressing  application  of 
his  landlord,  executed  a  warrant  of  attorney 
for  the  amount  of  those  arrears  and  of  the 
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icurrent  year's  rent,  upon  the  understanding 
that  judgment  was  to  be  entered  up  thereon, 
and  a,fi.  fa.  delivered  to  the  sheriff,  but  that 
it  was  not  to  be  executed  unless  other  writs 
against  the  tenant  came  to  the  sheriff's 
hands.  In  October,  1842,  application  was 
made  to  the  tenant  for  payment  of  the  rent, 
he  being  expressly  informed  that  another 
year's  rent  had  become  due,  and  on  that  oc- 
casion he  paid  a  sum  on  account,  and  under- 
took to  pay  the  remainder  before  the  Christ- 
mas following.  In  November,  1842,  other 
writs  against  the  tenant  having  come  to  the 
sheriff's  hands,  the  fi.  fa.  issued  on  the 
judgment  in  the  warrant  of  attorney  was 
executed.  Held,  that  the  giving  the  war- 
rant of  attorney  under  the  circumstances 
was  not  an  act  of  bankruptcy  by  the  tenant 
as  a  procuring  of  his  goods  to  be  taken  in 
execution.  Gore  v.  Lloyd,  12  M.  &  W.  463 ; 
lSL.J.,Eocch.S66.    (Eng.) 

1 1 .  A  trader  owed  money  to  his  brother, 
and  the  latter  issued  a  fi.  fa.  and  took  the 
whole  of  the  bankrupt's  property.  A  com- 
missioner considered  that  issuing  the  execu- 
tion had  not  been  at  the  instance  of  the  bank- 
rupt, and  that,  therefore,  there  had  been  no 
valid  act  of  bankruptcy  to  support  an  adju- 
dication under  12  and  13  Vict.  c.  106,  s.  67. 
On  appeal  the  court  refused  to  interfere  with 
the  discretion  of  the  commissioner.  Ex 
parte  Boyd,  31  L.  J.,  Bank.  6 ;  6  i.  T.,  N. 
S.  142.     (Eng.) 

12.  Liability  of  sheriff  under.  No 
action  will  lie  against  a  sheriff  for  taking  in 
execution  under  a  fi.  fa.  the  bedding  and 
other  articles  of  an  insolvent  debtor,  who 
had  petitioned  under  5  and  6  Vict.  c.  116, 
and  7  and  8  Vict.  c.  96;  but  if  the  goods 
were  protected  from  seizure,  the  remedy  was 
by  application  to  the  court  for  an  order  to 
the  sheriff  to  restore  them.  Rideal  v.  Fort, 
11  Exch.  847  ;  25  L.  J.,  Exch.  204.   (Eng.) 

13.  Lien  of.  An  execution  in  the  hands 
of  the  sheriff  being  by  the  laws  of  the  state 
of  Illinois,  a  lien  upon  all  the  personal  proper- 
ty of  the  defendant,  within  the  couniy  for  the 
space  of  ninety  days.  If  a  petition  in  bank- 
ruptcy is  filed  during  that  time  the  lien  is 
transferred  to  the  property  in  the  hands  of 
the  assignee,  and  the  execution  must  be 
Daid  in  full  out  of    its    proceeds.     A  di- 

Gaz.  53 


rection  by  the  execution  creditor  to  the 
sheriff  "  to  hold  the  execution  but  not  to 
levy  for  a  few  days  or  until  further  orders," 
does  impair  the  lien.  In  re  Weeks,  (iK.) 
4  N,  B.  B.  116. 

14.  Not  levied.  The  rational  and 
legal  construction  of  the  30th  sectioil 
of  the  bankrupt  act,  1841,  appears  to  be 
that  no  judgment  creditor  who  has  not 
levied  his  execution,  shall  .receive  any 
benefit  from  his  judgment  as  to  the  es- 
tate or  effects  of  the  bankrupt,  vested  in  the 
commissioners  of  bankruptcy  by  the  act  to 
the  exclusion  or  prej  udice  of  the  creditors  at 
large,  but  must  be  put  upon  the  same  foot- 
ing with  them.  Yet  as  to  liens  which 
do  not  affect  the  general  creditors,  he  will 
have  the  benefit  of  them  in  the  same  manner 
as  if  the  act  had  never  been  made.  Waters 
V.  Millar,  1  Dallas'  Pa.  Bep.  369. 

15.  On  fictitious  payment.  Where 
an  execution  was  issued  upon  a  fictitious 
judgment  obtained  against  the  debtor  prior  to 
the  passage  of  the  U.S.  bankrupt  act  of  1867, 
and  a  levy  was  made  thereon,  subsequent 
to  the  passage  of  said  act,  the  U.  S.  court 
decided  that  the  bankrupt  had  thereby  com- 
mitted an  act  of  bankruptcy.  In  re  Schick, 
(-S.  B.  N.  Y.)  N.  B.  B.  Sup.  xxxviii. 

16.  A  sheriffwho  has  received  executions 
and  made  a  levy  before  the  filing  of  a  volun^ 
tary  petition,  will  be  allowed  to  sell  the  prop- 
erty he  has  levied  upon,  or  so  much  as  may 
be  necessary  to  satisfy  the  executions.  In 
re  Smith  et  al.  (S.  D.  N.  T.)  1  N.  B.  B. 
169. 

17.  Recovery  of  property.  Prop- 
erty seized  and  sold  under  executions  issued 
upon  judgments  obtained  by  collusion  be- 
tween a  failing  debtor  and  some  of  his  cred- 
itors may  be  recovered  by  the  assignee  in' 
bankruptcy  upon  summary  proceedings. 
Wilson  et  al.  v.  Brinkman  et  al.  (ilfo.)  2 
N.  B.  B.  149  ;  citing  Poster  v.  Hackley  ei 
al.  2  N.  B.  B.  131. 

18.  Petition  for  leave  to  issue.  It 
seems  that  in  a  proper  case  the  court  may 
allow  the  complainant  to  proceed  by  peti- 
tion, for  leave  to  take  out  an  execution  upon 
his  decree,  notwithstanding  the  discharge  of 
the  defendant  under  the  banjcrupt.act.    Bud,. 
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the  defendant  must  be  served  with  a  copy  of 
such  petition,  and  with  notice  of  the  time 
and  place  of  petitioning  the  same.  Alcott 
V.  Arcoy,  Barb.  347. 

19.  Protection  from.  The  property 
placed  on  the  inventory  of  an  insolvent  may 
be  protected  from  execution  while  he  prose- 
cutes his  petition,  but  this  cannot  exclude 
the  claim  of  a  creditor  who  obtained  a  judg- 
ment before  the  assignment.  Hunter  v.  The 
United  States,  5  Peters,  173. 

20.  Redemption  by  creditor.  Land 
passes  by  a  general  assignment  under  the 
insolvent  act,  and  acreditor  whose  judgment 
against  the  insolvent,  is  perfected  after  the 
assignment  has  no  lien,  and  therefore  cannot 
redeem  within  the  act.  (iSfess.  43,  c.  184  s. 
3.)    In  re  Marsh,  3  Cowen,  69. 

21.  Seizure  and  sale  under.  A 
creditor  on  a  judgment  founded  upon  a  war- 
rant of  attorney,  issued  execution  thereon, 
and  seized  and  sold  the  goods  of  the  debtor 
on  a  fi.  fa.,  without  notice  of  any  act  of 
bankruptcy  committed.  On  the  day  after 
the  sale,  a  flat  issued  against  the  debtor. 
It  was  held,  that  the  assignees  were  not  en- 
titled to  recover  from  the  creditor  the  pro- 
ceeds of  the  sale,  inasmuch  as  at  the  time  of 
the  fiat  he  was  not  a  creditor  of  the  bank- 
rupt, within  6  Geo.  4,  c.  16,  s.  108.  Ram- 
sey V.  Eaton,  10  M.  &  W.  22.     (Eng.) 

22.  An  execution  founded  on  a  warrant 
of  attorney,  and  complete  by  sale  prior  to 
the  fiat,  was  protected  by  2  &  3  Vict.  u.  29, 
notwithstanding  the  creditor  before  the  sale, 
had  notice  of  an  act  of  bankruptcy.  Whit- 
more  V.  Green,  2  D.  <&  L.  174 ;  14  M.  &  W. 

.  104;  8  Jm: 678;  13  L.  J.,Exch.  311.  (Eng.) 

23.  Goods  are  seized  by  an  execution 
creditor  hona  fide  on  a  judgment  entered  on 
a  warrant  of  attorney  after  a  secret  act  of 
bankruptcy,  but  not  sold  until  after  the  date 
and  issuing  of  the  fiat  and  notice.  It  was 
held,  that  the  assignees  of  the  bankrupt 
debtor  were  entitled  to  the  goods.  Skey  v. 
Carter,  11  M.  &  W.  571 ;  21).,  N.  S.  831 ; 
5  Scott,  N.  B.  877,  n. ;  7  Jur.  427  ;  12  L. 
J.,  Exch.  511 ;  S.  P.  "Whitmore  v.  Robinson, 
1  B.,  N.  S.  135  ■,iM.W.  463 ;  5  Jur. 
1088 ;  Lackington  v.  M'Lachlan,  5  Scott,  N. 
iJ.  874.    (Eng.) 


24.  Where  neither  the  oiiginal  judge's 
order,  nor  any  copy  of  it,  was  tiled  with  the 
clerk  of  the  dockets  and  judgments  in  the 
Queen's  Bench,  as  direcied  by  12  &  13  Vict. 
c.  106,  s.  137,  and  judgment  was  signed,  and 
execution  taken  out  under  the  order,  and  the 
sheriff  paid  to  the  creditor  from  the  proceeds 
of  the  sale  of  the  goods  of  the  debtor,  the 
debt  and  costs  for  which  execution  had 
been  issued;  after  the  execution  and  pay- 
ment, the  debtor  became  bankrupt.  It  was 
held,  that  under  12  &  13  Vict.  c.  106,  s.  137, 
the  order,  judgment  and  execution  were 
void  as  against  the  assignees  of  the  bank- 
rupt, and  that  they  could  recover  from  the 
creditor  the  amount  paid  to  him,  as  money 
had  and  received  to  the  use  of  the  assig- 
nees. Farren  v.  Mayes,  18  Q.  B.  516 ;  17 
Jur.  132.     (Eng.) 

25.  Under  6  Geo,  4,  c.  16,  s.  108,  an 
execution  or  a  judgment  founded  on  a  war- 
rant of  attorney  to  be  good  against  a  flat 
must  be  so  executed  that  the  execution 
creditor  has  ceased  to  be  a  creditor  of  the 
bankrupt  holding  a  security  for  his  debt ; 
the  sale  under  the  execution  must  therefore 
be  complete  before  the  flat.  Ward  v.  Dal- 
ton,  7  G.B.  643;  13  Jwr.  734;  18  i. /.. 
G.  P.  236.     (Eng.) 

26.  On  the  22d  of  November,  a  fi.  fa. 
issued  upon  a  judgment  obtained  against  A., 
the  partner  of  B.,  and  on  the  same  day  was 
lodged  with  the    sheriff.     On  the  following 
day   the   officer  entered   under    a  warrant 
granted  thereon,  and  seized  the  whole  of  the 
partnership  effects.     On  the  2d  of  Decem- 
ber, another  _/i.  fa.  issued  upon  a  judgment 
against  A.  and  B.,  directed  to  the  same  sher- 
iff, who  thereupon  granted  a  warrant  to  dif- 
ferent officers ;  no  actual  seizure  was  made 
under  this  second  writ.    On  the  7th  Decem- 
ber each  of  the  partners  committed  an  act  of 
bankruptcy ;  on  the    ninth   a    flat    issued 
against  them,  under  which  they  were  duly 
declared  bankrupts.    The  sheriff  afterwards 
sold  the  whole  of  the  partnership  effects,  in 
satisfaction  of  the  two  writs.     It  was  held, 
that  the  sheriff  was  not  justified  in  selling 
any  part  of  the  goods  to  satisfy  the  second 
writ,  such  writ  not  having  been  served  or 
levied  by  seizure  upon  the  property  of  the 
bankrupts  before   the   issuing  of  the  fiats, 
within  6  Geo.  4,  c.  16,  s.  108.    Johnson  v. 
Evans,  7  M.  <&  G.    240 ;  7  Scott,  N.  B. 
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1035;  ID.  i&L.  935  ;  13  L.  J.,  C.  P.  117. 
(Eng.) 

28.  The  sheriff  having  seized,  notice  was 
given  of  a  prior  act  of  bankruptcy  by  the 
debtor,  and  a  petition  was  filed,  under  which 
he  was  iadjudicated  bankrupt,  the  goods  re- 
maining unsold,  and  the  messenger  took  pos- 
session of  them.  It  was  held,  that  the  sher- 
iff was  not  entitled  to  a  rule  calling  upon 
the  assignees  to  pay  him  the  expenses  of 
preparing  for  a  sale  of  the  goods.  Searle  v. 
Blaise,  14  C.  J?.,  JV.  S.  856.     (Eng.) 

29.  An  execution  creditor  having  seized 
the  goods  of  his  debtor  under  a  fi.  fa.  the 
latter,  subsequently  to  the  seizure,  but  be- 
fore sale,  committed  an  act  of  bankruptcy, 
of  which  the  creditor  had  notice.  It  was 
held,  that  the  words  notice  of  any  prior  act 
of  bankruptcy,  in  12  &  13  Vict.  c.  106,  s. 
133,  have  reference  only  to  acts  of  bankrupt- 
cy committed'  prior  to  the  seizure  and  not 
to  acts  subsequent  thereto ;  and  that,  con- 
sequently, the  creditor  was  entitled  to  the 
benefit  of  his  execution.  Edwards  ».  Scars- 
brook,  SS.  (^  S.  280  ;  11  W.  ij.  33 ;  7  L. 
T.,  JV.  S.  275 ;  9  Jur.,  N.  S.  537 ;  32  L. 
J.,  Q.  B.  45  ;  affirmed  on  appeal,  9  Jur.,  N. 
S.201.    (Eng.) 

30.  Goods  seized  by  a  sheriff  under  a,Ji. 
fa.  were  valued  and  delivered  to  the  execu- 
tion creditor,  upon  a  bona  fide  purchase  by 
him ;  but  no  bill  of  sale  was  executed.  It 
was  held,  that  there  was  a  valid  sale  of  the 
goods.  Hernamann  v.  Bowker,  11  Exch. 
760.    (Eng.) 

28.  Where  the  sheriff,  in  possession  of 
the  goods  of  the  debtor  under  afi.  fa.,  exe- 
cuted on  the  evening  of  Saturday,  a  bill  of 
sale  of  the  goods  seized  to  the  execution 
creditor,  containing  a  clause  of  indemnity 
from  the  creditor  to  the  sheriff.  The  debtor 
had  previously  committed  an  act  of  bank- 
ruptcy, upon  which  he  was  afterwards  made 
bankrupt.  Notice  of  this  act  of  bankruptcy 
was  sent  to  the  creditor's  residence,  but  in 
consequence  of  his  absence  from  home,  was 
not  received  by  him  till  Saturday.  The 
creditor  did  not  execute  the  bill  of  sale  till 
the  following  Monday,  when  the  goods  ware 
delivered  to  him.  It  was  held,  that  the  pro- 
perty passed  upon  the  execution  of  the  bill 
of  sale  by  the  sheriff,  and  that  the  execution 


was  therefore  executed  and  levied  by  seizure 
and  sale  within  12  &  13  Vict.  c.  106,  s. 
133.  Christie  v.  Winnington,  8  Exc7i.  287 ; 
22  L.  J.,  Exch.  212.     (Eng.) 

29.  Where  a  creditor  levied  his  debt  by 
fi.  fa.  subsequently  to  the  act  of  bank- 
ruptcy, an  action  for  money  had  and  re- 
ceived can  be  brought  against  him  by  the 
assignees  of  the  bankrupt.  Hitchen  v. 
Campbell,  2  W.  Bl.  827;  3  Wils.  304; 
Lofft,W%.    (Eng.) 

30.  Where  the  sheriff's  officer  was  ac- 
companied by  the  execution  creditor  on  the 
levy  of  the  execution,  which  was  afterwards 
avoided  by  a  commission  in  bankruptcy, 
trover  might  be  maintained  against  such 
creditor  by  the  assignee,  though  he  had 
never  received  the  goods  or  their  value  from 
the  sheriff.  Menham  v.  Edmondson,  1  B.  <£* 
P.  359.     (Eng.) 

3 1 .  Where  an  execution  is  issued  on  a 
judgment  obtained  by  default,  confession  or 
nil  dieit,  and  served  and  levied  by  seizure 
upon  the  property  of  the  bankrupt  before 
bis  bankruptcy,  the  court  will  not  set  the 
execution  aside,  6  Geo.  4,  c.  16,  s.  108, 
does  not  in  such  a  case  render  the  execution 
void,  but  merely  enacts  that  the  plaintiff  in 
such  execution  should  share  ratably  with 
the  other  creditors.  Taylor  v.  Taylor,  5  B. 
(&  C.  392;  iD.&B.  159.     (Eng.) 

32.  A  trader  on  the  15th  of  August, 
1842,  committed  an  act  of  bankruptcy,  by 
assigning  all  his  property  for  the  benefit  of 
creditors  to  trustees,  of  whom  the  plaintiff 
was  one ;  and  on  the  same  day,  but  before 
such  assignment,  a  seizure  of  a  portion  of 
the  trader's  goods  was  made  by  the  sheriff 
under  an  execution  at  the  suit  of  a  bona  fide 
hostile  creditor.  On  the  17th  of  August, 
the  sheriff  assigned  to  the  execution  creditor 
the  goods  so  seized  in  satisfaction  of  the 
execution.  The  plaintiff,  who  was  also  a 
creditor  of  the  bankrupt,  paid  off  the  judg- 
ment creditor,  and  took  an  assignment  of 
the  goods  on  the  12th  of  October.  A  fiat  was 
issued  against  the  trader  on  the  25th  of 
January,  1843,  at  which  time  it  was  found 
by  the  jury,  that  the  goods  remained  in  the 
possession,  order  and  disposition  of  the 
bankrupt.  It  was  held,  that  as  the  seizure 
was  made  under  the  execution  before  the 
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act  of  bankruptcy,  and  the  title  of  the  judg- 
ment creditor  would,  therefore,  have  been 
good  as  against  the  assignees,  even  suppos- 
ing he  had  notice  of  such  act  of  bankruptcy, 
the  plaintiff,  who  took  the  assignment  from 
him  with  notice  of  the  act  of  bankruptcy, 
had  also  a  title  as  against  them.  Fawcett 
V.  Ferae,  6  Q.  B.  20;  iJur.  645 ;  13  L.  J., 
Q.  B.  30.     (Eng.) 

33.  An  order  for  the  protection  of  the 
property  of  a  trader,  under  12  &  13  Vict. 
106,  s.  211,  did  not  operate  to  disentitle  a 
judgment  creditor  to  the  benefit  of  a  fi.  fa., 
levied  by  seizure  of  the  goods  of  the  trader, 
before  the  presentation  of  the  petition.  Bot- 
tomly  V.  Heyward,  1  H.  d;  N.  562 ;  8  Jur., 
N.  S.  1156;  31  L.  J.,  Exch.  500;  10  W. 
B.  780 ;  7  L.  T.,  N.  S.  44.     (Eng.) 

34.  Trover  will  lie  against  a  sheriff,  who, 
having  seized  goods  after  an  act  of  bankruptcy 
under  afi.fa.  issued  on  a  judgment  founded 
on  a  warrant  of  attorney,  sold  the  goods 
after  the  fiat.  Cheston  v.  Gibbs,  12  M.  & 
W.  Ill \\B.&li. 420 ;  13 i.  J., Exch. 53. 
(Eng.) 

35.  1  "Will.  4,  c.  7,  s.  7,  did  not  extend 
to  a  judgment  on  a  warrant  of  attorney, 
though  given  without  collusion  or  fraudulent 
preference,  and  a  sheriff,  having  seized  and 
sold  the  goods  on  an  execution  issued  upon 
such  judgment,  and  paying  over  the  proceeds 
after  notice  of  an  act  of  bankruptcy,  com- 
mitted by  the  defendant,  was  held  to  be  an- 
swerable to  the  assignees  for  money  had  and 
received.  Crossfleld  v.  Stanley,  iB.  t&  Ad. 
B7;1N.SM.  668.     (Eng.) 

36.  A  plaintiff  in  execution,  upon  a  judg- 
ment by  confession,  ceased  to  be  a  creditor, 
having  security  for  his  debt,  within  the  6 
Geo.  4,  c.  16,  s..  108,  when  the  goods,  seized 
under  that  execution  were  sold,  even  though 
an  act  of  bankruptcy  was  committed  before 
the  return  of  the  writ.  Higgins  v.  McAdam, 
ZT.d:J.l.     (Eng.) 

37.  A  warrant  of  attorney  was  given  to 
secure  a  debt;  in  1819  judgment  was  entered 
up,  Kfi.fa.  issued,  and  goods  seized  which 
were  assigned  over  to  the  plaintiff'  in  1825, 
about  a  fortnight  previously  to  the  bank- 
ruptcy. It  was  held,  that  the  assignees 
were  not  authorized  by  the  6  Geo.  4,  c. 


16,  s.  108,  in  taking  possession  of  the 
goods  seized  in  execution.  Wymer  v.  Kera- 
ble,  ^B.(&  0.  479 ;  9  J».  <^  JJ.  511.   (Eng.) 

38.  Where,  after  seizure  of  goods  by  the 
sheriff,  the  sale  has  been  delayed  .by  an  in- 
terpleader order,  and  the  debtor  is  adjudi- 
cated bankrupt  upon  his  own  petition  in  the 
interval  between  the  seizure  and  the  sale,  the 
assignee  of  the  bankrupt's  estate  is  entitled, 
as  against  the  execution  creditor,  to  the  pro- 
ceeds of  the  sale,  on  the  ground  that  the 
seizure  has  not  been  perfected  by  sale  before 
a^ljudication.  O'Brien  v.  Brodie,  35  L.  J., 
Exch.  1S8;  1  L.  B.,  Exch.  302;  12  Jur., 
JSr.  S.  527 ;  14  L.  T.,  N.  8.  559 ;  14  W.  B> 
840.     (Eng.) 

39.  Where  a  debtor,  after  his  goods  are 
seized  by  a  sheriff  under  a.fi.fa.,  the  execu- 
tion is  not  valid  as  against  the  assignees,  un- 
less it  has  been  perfected  by  sale  of  the  goods 
before  the  filing  of  the  petition  for  adjudica- 
tion of  bankruptcy.  Young  v.  Roebuck,  2 
H.  &  C.  297 ;  32  L.  J.,  Exch.  260 ;  8  i.  T. 
JV.S.  453.    (Eng.) 

40.  A  sherifi'  who,  after  an  act  of  bank- 
ruptcy committed  by  a  defendant,  but  with- 
out notice  thereof,  and  before  the  issuing  of 
the  commission,  seized  and  sold  the  goods 
of  the  defendant  under  a  fi.  fa.,  is  liable  in 
trover  to  the  assignee.  Gailand  v.  Carlisle, 
3  M.  <&.  W.  152;  4  Bing.,  N.G.I -,5  Scott, 
587 ;  9  Bligh.,  N.  S.  421.     (Eng.) 

41 .  If  a  sheriff  takes  goods  of  a  bankrupt 
in  execution,  after  the  act  of  bankruptcy, 
and  before  the  commission  issued,  and  sold 
them  after  the  commission  issued,  he  was 
liable  for  the  goods  to  the  assignees  in  trover. 
Cooper  V.  Chitty,  W.  Bl.  65 ;  1  Burr,  20. 
(Eng.) 

42.  Where  the  goods  of  a  debtor  were 
seized  by  the  sherifi' under  a.^.  fa.,  and  sold 
and  delivered  by  him  to  the  judgment  cred- 
itor, in  satisfaction  of  the  debt,  after  a  secret 
act  of  bankruptcy  committed  by  the  debtor, 
but  before  the  commission,  it  was  held,  that 
the  seizure  and  sale  of  the  goods  were  a 
wrongful  conversion,  for  which  the  sheriff 
was  liable  in  trover  at  the  suit  of  the  assig- 
nees subsequently  chosen.  Baline  v.  Button, 
ZM.S  Scott,  1 ;  9  Bing.  491 ;  1  C.  <&  M. 
262 ;  2  Tyr.  630 ;  reversing  s.  c.  Tyr.  17;  2 
C.(&J.\^;2Y.(&  J.  101.     (Eng.) 
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43.  Where  a  creditor  obtained  judgment 
by  nil  ddcit  against  a  trader,  and  thereupon 
issued  a  fi.  fa.  under  which  the  sheriff 
seized  the  goods  of  the  trader,  who  after- 
wards, and  before  the  goods  were  sold,  com- 
mitted an  act  of  bankruptcy,  upon  which  a 
commission  issued,  and  he  was  duly  de- 
clared a  bankrupt,  of  which  the  sheriff  had 
notice,  but,  nevertheless,  sold  the  goods  and 
paid  over  the  proceeds  to  the  execution  cre- 
ditor, it  was  held,  that  he  was  not  justified 
in  paying  over  the  money,  and  was  liable  to 
be  sued  for  it  by  the  assignees  In  an  action 
for  money  had  and  received.  Notley  v. 
Buck,  2  M.  d;  B.  68  ;  6  B.  d;  C.  160. 
(Eng.) 

44.  A  seizure  of  trader's  goods,  under  an 
execution  in  an  action  commenced  adversely, 
gives  the  creditor  no  priority  in  case  such 
trader  is  made  bankrupt  upon  a  petition  for 
adjudication  filed  before  the  sale  of  the 
goods,  whether  the  act  of  bankruptcy  is  be- 
fore or  after  the  seizure.  Huttoni;.  Cooper, 
2  L.,  M.  &  P.  104;  6  Exdh.  159  ;  20  L.  /., 
Exch.  153.     (Eng.) 

45.  Setting  aside.  Where  the  goods 
of  an  insolvent  had  been  seized  on  an  execu- 
tion issued  on  a  judgment  signed  against 
him,  and  between  the  date  of  the  judgment 
and  the  execution,  he  obtained  an  order  of 
protection  and  distribution,  the  court,  upon 
motion,  set  aside  the  execution  on  terms. 
Twiner  v.  Palman,  2  Exch.  508.     (Eng.) 

46.  The  interest  which  abankrupt  has  in 
increasing  the  divisible  fund  under  the  fiat, 
is  sufficient  to  enable  him  to  set  aside  an  exe- 
cution levied  on  his  goods  against  good  faith. 
Pinches  v.  Harvey,  1  G.  &  B.  236  ;  IQ.B. 
868;  6Jur.  389.     (Eng.) 

47.  Where  a  judgment  was  entered  up 
and  execution  issued  after  the  defendant 
had  obtained  his  order  of  protection  upon  a 
warrant  of  attorney  given  before  insolvency, 
on  an  application  to  set  aside  the  execution, 
it  was  held,  that  the  order  for  protection 
must  be  considered  as  valid  until  set  aside, 
and  that  the  issuing  of  execution  was  void, 
unless  the  amount  of  the  debt  was  inaccu- 
rately inserted  in  the  schedule  by  "  culpa- 
ble negligence,  fraud  or  evil  intention"  on 
the  part  of  the  defendant.     Brook  v.  Chap- 


lin, 4  El.  &  Bl.  835 ;  1  Jv/r.,  N.  S.  590 ;  24 
L.  J.,  Q.  B.  188.     (Eng.) 

48.  Stay  of.  Where  the  defendant, 
after  judgment  recovered,  instituted  proceed- 
ings in  bankruptcy  and  obtained  his  dis- 
charge, after  which  the  plaintiff  issued  exe-  ' 
cution,  which  was  levied  on  the  personal 
property  of  the  defendant,  who  moved  to  set 
it  aside  on  the  ground  of  his  discharge,  and 
the  plaintiff,  in  opposing,  shewed  facts  tend- 
ing to  prove  that  it  was  fraudulently  ob- 
tained, the  court  ordered  that  the  execution 
be  set-  aside,  unleSs  the  plaintiff,  in  a  given 
time,  would  bring  an  action  on  the  judgment 
to  enable  the  defendant  to  set  up  the  dis- 
charge, and  on  his  doing  so,  the  execution 
and  levy  to  stand  as  security,  but  proceed- 
ings on  them,  in  the  meantime,  to  be  stayed. 
Bangs  V.  Strong,  1  Denio,  619. 

49.  The  issuing  of  execution  on  a  decree 
of  the  court,  will  not  be  stayed  when  the 
bond  required  in  cases  of  appeal  is  not  pro- 
per in  form,  and  has  not  been  filed  within 
ten  days  after  the  entering  of  the  decree. 
Benjamin  v.  Hart,  (;S'.  D.  N.  Y.)  i  N.  B. 
B.  138. 

50.  On  a  motion  by  defendant  for  a  per- 
petual stay  of  execution  upon  a  judgment  in 
a  cause,  or  that  the  verdict  and  judgment  be 
opened  and  the  defendant  be  permitted  to 
plead  his  discharge  (^in  bankruptcy,)  and 
certificate  of  discharge  puis  darrein  contimt- 
anee,  on  such  terms  as  the  court  shall  deem 
proper.  Held,  the  circumstances  are  very 
strong  against  the  defendant ;  he  received 
the  money  as  a  public  officer  and  is  not  enti- 
tled to  any  equity  from  the  court.  It  is  a 
matter  of  discretion  with  the  court  entirely, 
and  taking  all  the  circumstances  of  their  case 
into  consideration,  the  motion  must  be  de- 
nied with  costs.  Rule  accordingly.  Hun- 
ter V.  Schuyler,  sheriff,  1  How.  96. 

51.  Staying  of,  after  judgment 
The  effect  of  granting  a  stay  upon  a  judg- 
ment against  a  corporation  before  execution 
returned,  or  setting  aside  an  execution  is- 
sued thereon,  the  stockholders  of  which  are 
personally  responsible,  will  be  to  discharge 
"  a  person,  or  officer  or  member  thereof," 
where  such  liability  must  be  predicated  of 
such  judgment  and  execution  returned  un- 
satisfied.   Hence,  a  motion  on  the  part  of 
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the  defendants  to  stay  proceedings  after 
judgment  must  be  denied.  Allen  v.  The 
Soldiers'  Business  Messenger  and  Dispatch 
Company,  4  N.  B.  E.  176. 

53.  When  creditors  entitled  to 
satisfaction.  When  there  is  no  dispute 
as  to  the  validity  of  judgments  under  which 
executions  were  issued  and  levy  made,  the 
execution  creditors  are  entitled  to  satisfac- 
tion out  of  the  proceeds  of  the  goods  levied 
on  by  the  sheriff  and  afterwards  seized  by 
the  United  States  marshal  under  a  warrant 
in  bankruptcy.  Swope  et  al.  v.  Arnold, 
iMo.^SN.  B.  iJ.  148. 

53.  "WTien  and  when  not  valid. 
A  defendant  sued  adversely,  consented  to  a 
judge's  order,  to  pay  debt  and  costs  forth- 
with, upon  which  judgment  was  entered  up, 
and  a  fi.  fa.  issued  on  the  9th  of  February, 
under  which  the  sheriff  seized  the  goods  at 
two  o'clock  of  the  same  day.  At  three 
o'clock  of  the  same  day,  a  declaration  of 
the  defendant's  insolvency  was  filed,  pursu- 
ant to  6  Geo.  4,  c.  16,  s.  6.  A  flat  issued 
on  the  10th  of  February,  and  notice  was 
given  on  that  day  to  the  sheriff.  The  de- 
fendant was  adjudged  a  bankrupt,  and  assig- 
nees were  appointed  on  the  25  th  of  February. 
It  was  held,  that  the  judgment  was  a  judg- 
ment by  nil  didt,  and  the  execution  a  valid 
execution  protected  by  1  Will.  4,  c.  7,  s.  7. 
Bell  V.  Bidgood,  8  G.B.765;7  D.d:  L.  260 ; 
19  L.  J.,  C.  P.  15.     (Eng.) 

54.  A  warrant  of  attorney  which  was 
not  filed  within  the  twenty-one  days,  pre- 
scribed by  3  Geo.  4,  c.  39,  was  void  against 
the  assignees  in  bankruptcy,  although  judg- 
ment was  signed  and  execution  issued  on  it 
prior  to  the  act  of  bankruptcy.  Bittleson  v. 
Cooper,  14  M.  <&  W.  399.     (Eng.) 

55.  When  the  real  estate  of  an  insolvent 
debtor  is  seized  on  execution,  before  the  first 
publication  of  a  messenger's  notice  that  a 
warrant  under  St.  1838,  c.  163,  has  issued 
against  such  debtor's  estate,  the  judgment 
creditor  will  hold  the  estate  so  seized,  if  the 
levy  thereon  he  afterwards  duly  completed, 
though  it  be  not  completed  until  after  such 
publication.  Cushing  v.  Arnold,  9  Met. 
(Mass.)  23. 

56.  Judgment  was  entered  up  on  a  war- 


rant of  attorney,  given  by  two  joint  traders, 
and  a  fi.  fa.  issued  returnable  on  the  2d 
May.  On  the  first  of  that  month  the  sherift's 
officer  received  from  the  defendants  the 
money  directed  to  be  levied.  On  the  2cl 
May  one  of  them  committed  an  act  of  bank- 
ruptcy, and  the  other  on  the  5th.  On  the  11th 
a  commission  of  bankruptcy  issued,  and  on 
the  19th  the  sheriff  paid  over  the  money  to 
the  execution  creditor.  In  an  action  by  the 
assignees,  it  was  held,  that  the  creditor  was 
entitled  to  retain  it,  not  being  a  creditor 
having  a  security,  at  the  time  of  the  bank- 
ruptcy. Morland  w.  Pellatt,  &  B.  S  C.  722 ; 
2ilf.£«'E.  411.     (Eng.) 

57.  The  levy  of  an  execution  becomes 
void  on  the  transfer  of  the  bankrupt's  estate 
to  the  trustee,  and  therefore  confers  no 
right  upon  the  officer  to  sell  the  property 
levied  upon.  In  re  Williams,  (^Conn.^  2 
iV.  B.  B.  79. 

58.  Although  creditors  holding  a  judg- 
ment may  have  had  doubts  as  to  the  solven- 
cy of  their  debtor  at  the  time  of  ordering 
execution,  the  U.  S.  bankrupt  law  of  1867 
will  protect  them  in  the  advantage  there 
secured,  and  the  court  will  order  the  assig- 
nee to  pay  the  amount  of  the  judgment,  in- 
terest and  costs,  out  of  the  proceeds  of  the 
sale  of  the  property  levied  upon.  In  re  Kerr, 
(ilfiss.)  2  N.  B.  E.  24. 

59.  Where  a  levy  of  an  execution  upon 
the  lands  of  a  bankrupt  is  made  in  the  usual 
way,  it  is  valid,  if  the  judgment  upon  which 
it  is  issued  was  not  given  by  way  of  a  pre- 
ference. Armstrong  et  al.  v.  Rickey  Bro- 
thers, (07»o,)  2  iV.  B.  E.  150. 

60.  Execution  creditors  may  apply  to  the 
district  court  in  bankruptcy  for  an  adjudica- 
tion upon  their  asserted  priority.  In  re 
Hafer  &  Bro.  (Po.)  1  N.  B.  E.  163. 

6 1 .  A  sheriff  was  ordered  to  pay  to  the 
assignee  the  amount  in  his  hands,  less  his 
fees,  received  on  execution  and  sale  of  bank- 
rupt's property,  where  the  judgment  cred- 
itor had  received  a  preference  in  fraud  of  the 
U.  S.  bankrupt  act  of  1867.  In  re  David- 
son, (fif.  n.  N.  r.)  3  N.  B.  E.  106. 

62.  Executions  against  property  of  debt- 
ors issued  on  judgment  in  favor  of  creditors 
not  having  reasonable  cause  to  believe  their 
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debtors  insolvent  are  valid.  X»  re  Black  & 
Secor,  (S.  D.  N.  Y.)  2  N.  B.  B.65.  Citing 
IN.B.B.  81. 

63.  The  net  proceeds  of  a  sheriff  sale 
■will  be  ordered  to  be  paid  to  the  assignee  in 
bankruptcy  when  it  appears  that  the  credi- 
tor taking  out  such  execution  had  reasona- 
ble cause  to  believe  that  the  firm  was  insol- 
vent. In  re  Black  &  Secor,  (<S.  D.  N.  T.) 
1  N.  B.  B.  81 ;  cited  id.  2  N.  B.  B.  65. 

64.  The  levy  of  an  execution  on  a  judg- 
ment obtained  prior  to  the  filing  of  a  petition 
upon  which  debtor  was  adjudged  a  bankrupt 
will  not  be  disturbed  thereby,  although  the 
IT.  S.  district  court  has  power  in  such  case 
either  to  allow  the  goods  to  be  sold  under 
the  execution,  or  to  enjoin  proceedings  there- 
under, and  to  order  the  assignee  to  take 
possession  and  sell  the  goods,  with  leave  to 
the  judgment  creditors  to  apply  for  an  order 
to  have  their  liens  certified  out  of  the  pro- 
ceeds. In  re  Schnepf,  (£?.  D.  N.  Y.)  N. 
B.  B.  Sup.  xli. 

65.  When  a  sheriff  executed  process  in 
certain  replevin  suits  instituted  by  creditors 
and  took  possession  of  property  said  to  have 
been  obtained  by  fraud,  the  day  after  bank- 
rupt filed  his  voluntary  petition  and  schedule 
including  in  it  the  goods  seized  by  the  sher- 
iff, the  court  held  that  the  action  was  unau- 
thorized and  ordered  the  property  to  be  de- 
livered to  the  assignees  in  bankruptcy,  or  if 
the  same  had  been  sold  to  pay  the  value 
thereof  to  the  said  assignees  and  attachment 
to  issue  in  default  thereof.  In  re  Vogel, 
(_S.D.N.  r.)  2  N.B.  B.  138. 

66.  An  execution  on  personal  property 
of  the  bankrupt  will  be  declared  void  when 
it  appears  that  the  levy  was  not  made  in  con- 
formity with  the  law  of  the  state  in  which 
the  property  was  situated.  In  re  Beers,  et 
al.  IConn.)  4  N.  B.  B.  150;  citing  Bar- 
nard V.  Fisher,  7  Mass.  B.  71.  Pease  v. 
Bancroft,  5  Met.  B.  90. 

67.  If  an  execution  creditor  should  al- 
lege against  the  claim  of  assignees  that  his 
judgment  was  signed  under  a  warrant  of  at- 
torney in  an  action  commenced  adversely, 
and  was  therefore  protected  by  1  Will.  4, 
c.  7,  s.  7  the  onus  of  proving  the  action  so 
commenced  was  on  such  creditor.    Linnit 


V.  Chaffers,  4  Q.  B  762;  D.  &  M.  14;  12i. 
J.,  Q.  B.  367.    (Bug.) 

68.  Where  neither  the  original  judge's  or- 
der, nor  any  copy  of  it  was  filed  with  the 
clerk  of  the  dockets  and  judgments  in  the 
Queen's  Bench,  as  directed  by  12  &  13  Vict. 
c.  106,  s.  187,  and  judgment  was  signed, 
and  execution  taken  out  under  the  order, 
and  the  sheriff  paid  to  the  creditor  from  the 
proceeds  of  the  sale  of  the  goods  of  the  debt- 
or, the  debt  and  costs  for  which  execution 
had  been  issued.  After  the  execution  and 
payment,  the  debtor  became  bankrupt.  It 
was  held,  that  under  12  &  13  Vict.  c.  106, 
s.  137,  the  order,  judgment  and  execution 
were  void  as  against  the  assignees  of  the 
bankrupt,  and  that  they  could  recover  from 
the  creditor  the  amount  paid  to  him,  as 
money  had  and  received  to  the  use  of  the 
assignees.  Farrow  v.  Mayes,  18  Q.  B.,  516 ; 
17  Jur.  132.     (Eng.) 

69.  Where  a  sheriff  seized  goods  under  a 
fi.  fa.,  upon  a  judgment  founded  upon  a 
warrant  of  attorney,  such  writ  becomes  void 
by  the  issuing  of  a  fiat  against  the  debtor 
before  the  sale.  Graham  v.  Lynes,  Q.  B. 
491 ;  14  L.  J.,  Q.  B.  290;  9  Jur.  1104 ;  S. 
P.,  Goldschmidt  v.  Hamlet,  &  M.  (Si  G. 
187;  6  Scott,  Jv.  B.  962;  IS.  d  L.  801; 
Oongreve  v.  Evetts,  10  Exch.  298.     (Eng.) 

70.  A  judgment  and  execution  on  a  cog- 
novit, not  filed  according  to  3  Geo.  4,  c.  39, 
are  not  absolutely  void,  but  only  inoperative 
against  the  assignees  of  the  bankrupt. 
Green  v.  Gray,  ID.B.C.  350.     (Eng.) 

7 1 .  Where  a  judgment  was  signed,  with- 
in twenty-one  days,  upon  a  warrant  of  at- 
torney given  by  a  bankrupt,  which  had  been 
filed  within  twenty-one  days  after  its  execu- 
tion, but  without  any  afiidavit  ever  being 
filed,  attesting  that  the  warrant  was  filed 
within  twenty-one  days  after  its  execution, 
it  was  held,  that  the  judgment  and  execu- 
tion issued  thereon  were  void  as  against  the 
assignees.  Acraman  v.  Hemaman,  16  Q.  B. 
998  ;  15  Jur.  1008 ;  20  L.  J.,  Q.  B.  355. 
(Eng.) 

72.  D.  Ijeing  possessed  of  299Z.  lent  it  to 
W.,  whom  she  was  about  to  marry.  He, 
as  security  for  the  loan,  gave  to  her  and  S. 
a  warrant  of  attorney  in  1837,  to  confess 
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judgment  of  6002.  By  the  defeasance, 
which  stated  that  the  loan  was  made  in  con- 
templation of  marriage,  W.  was  to  hold  the 
money  as  long  as  D.  and  S.  should  please, 
paying  interest  to  S.  for  her,  and,  on  her  re- 
quest, S.  might,  on  a  week's  notice,  require 
payment  of  the  principal.  Judgment  was  to 
be  entered  upon  it  forthwith,  and  execution 
was  to  issue  in  default  of  payment  after 
notice.  The  marriage  took  place,  judgment 
was  entered  up,  and  in  1845,  S.  at  the  wife's 
request,  gave  a  week's  notice  demanding 
payment,  and  as  it  was  not  paid,  issued 
execution  and  levied  on  N.'s  goods.  W.,  in  a 
few  days  afterwards,  became  bankrupt,  and 
his  assignees  applied  to  set  aside  the  judg- 
ment and  execution,  on  the  grounds,  first, 
that  execution  was  irregular,  the  judgment 
not  having  been  revived  by  sare  facias,  and 
being  more  than  a  year  old  ;  and,  secondly, 
that  the  marriage  between  D.  and  W.  had 
discharged  the  judgment.  The  court  refused 
the  application.  Dolling  v.  White,  17  Jur. 
505;  22  L.  J.,  Q.  B.  327  ;  1  B.,  C.  C.  170. 
(Eng.) 

73.  Where  a  party  taking  a  cognovit 
neglects  to  file  it  within  twenty-one  days,  it 
cannot  in  any  case  be  made  available  in  the 
event  of  the  subsequent  bankruptcy  of  the 
party  giving  it ;  and  even  when  the  judg- 
ment has  been  entered  up,  execution  issued, 
and  seizure  and  sale  effected  long  before  the 
act  of  bankruptcy  of  such  party,  and  no 
fraud  is  suggested.  Biffin  v.  York,  5  Scott, 
N.  B.  ■,bM.(&  G.  428;  7  Jw.  259;  12  L. 
J.,   C.  P.  162.     (Eng.) 

74.  An  execution  issued  after  defendant's 
bankrupt  discharge  upon  a  judgment  render- 
ed before  the  discharge,  and  levied  upon  pro- 
perty alleged  to  have  been  acquired  after- 
wards, wUl  be  allowed  to  retain  its  levy, 
until  an  action  can  be  brought  upon  the  judg- 
ment to  try  the  validity  of  the  discharge, 
where  fraud  is  alleged  on  procuring  the 
discharge.  Bangs  et  al.  v.  Avery,  2  How. 
49. 

75.  The  levy  of  an  execution  on  the  pro- 
perty of  a  bankrupt  within  four  months 
before  the  institution  of  proceedings  in  bank- 
ruptcy, under  the  U.  S.  bankrupt  act  of 
1867,  is  not  vacated  by  such  proceedings', 
although  the  judgment  may  have  been 
rendered  in  a  suit  brought  within  the  four 
months.    Beers  v.  Place,  4  N.  B.  B.  150. 


EXECUTORS. 

1 .  An  executor,  who  can-ies  on  the  busi- 
ness for  the  benefit  of  the  testator's  children, 
may  be  a  bankrupt.  Viner  v.  Caddell,  3 
Esp.  88.     (Eng.) 

2.  The  property  of  the  testator  or  intes- 
tate in  the  hands  of  a  bankrupt  executor  or 
administrator  is  not  distributable  under  the 
bankruptcy  where  it  is  distinguishable  from 
the  mass  of  the  bankrupt's  property.  Lud- 
low V.  Browning,  11  Med.  138.     (Eng.) 

3.  Set-off  by.  Where  a  person  in- 
debted to  his  sister,  became  a  bankrupt, 
shortly  aftei-wards  the  sister  made  her  will, 
and  thereby  gave  certain  sums  to  trustees 
and  executors,  as  pecuniary  provisions  for 
the  benefit  of  the  bankrupt,  in  a  form  appa- 
rently intended  to  exclude  the  claims  of 
creditors.  She  never  proved  her  debt 
against  the  bankrupt's  estate,  and  died  be- 
fore he  obtained  his  certificate.  On  a  bill 
in  equity  by  the  assignee  against  her  execu- 
tors for  payment  of  the  money  bequeathed 
for  the  use  of  the  bankrupt,  it  was  held, 
that  the  executors  were  not  entitled  to  set 
ofi'  the  amount  of  the  unproved  debt  against 
the  demand  of  the  assignees.  Cherry  v. 
Boultbee,  4  Mylne  &  C.  422.     (Eng.) 


EXEMPT  PROPERTY. 

1 .  Where  property  is  indivisible,  it  may 
be  sold  and  exemption  allowed  to  the  bank- 
rupt out  of  the  proceeds.  In  re  Brown, 
(©a.)  3  N.  B.  B.  60. 

2.  When  necessary  for  the  temporary 
subsistence  of  the  family  of  the  bankrupt, 
money  may  be  set  apart  by  the  assignee.  In 
re  Thornton,  (2V.  C.)  2  N.  B.  B.  68. 

3.  Gold  watches,  pianos  and  like  articles 
of  mere  luxuiy  or  ornament,  are  not  em- 
braced in  the  discretionary  power  of  the 
assignee.  In  re  Cobb,  (Jwi.)  1  N.  B.  B. 
106;  s.  c.  XL.  T.B.  59. 

4.  All  the  bankrupt's  property,  by  virtue 
of  his  adjudication,  vests  in  the  assignee, 
except  such  as  is  exempt  under  the  act. 
Section  14  U.  S.  hanlcrupt  act,  18C7. 

5.  By  the  surrender  of  all  his  property 
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under  bankruptcy  proceedings,  the  bank- 
rupt, in  consideration  thereof,  becomes  the 
purchaser  of  a  portion  thereof  designated  as 
exempt  property.  His  title  thereto  being 
secured  by  the  law  of  the  land,  the  title  to 
all  the  rest  by  virtue  thereof  vesting  in  the 
assignee.  In  re  Hambright,  (iS.  C.)  2  N. 
B.  B.  157. 

6.  After  allowing  the  bankrupt  the  prop- 
erty exempted  to  him  by  the  law  of  the 
state  in  which  he  resides,  and  also  the  prop- 
erty specially  designated  by  the  bankrupt 
act,  other  property  to  the  amount  of  $500 
may  be  allowed  to  the  bankrupt  as  exempt ; 
but  the  ^500  worth  of  property  which  may 
be  so  excepted  is  exclusive  of  the  exemp- 
tion under  the  law.  In  re  Ruth,  (Pa.)  N. 
B.  B.  Sup.  xxxiii ;  s.  c.  16  A.  L.  Beg.  157 ; 
in  re  Cobb,  1  N.  B.  B.  106. 

7.  The  property  specially  mentioned  in 
the  bankrupt  law  as  exempt,  cannot  be  in- 
cluded in  that  set  aside  under  the  state  law. 
In  re  Feely,  (Pa.)  3  N.  B.  B.  15;  s.  c. 
Pitts.  L.  J.  291. 

8.  If  the  bankrupt  select  as  exempt  un- 
der the  state  law  property , designated  as 
exempt  under  the  bankrupt  act,  he  will  not 
be  entitled  to  other  property  in  lieu  thereof. 
In  re  Noakes,  1  N.  B.  B.  164. 

9.  A  vested  expectant  interest  in  a  sum 
of  money  payable  at  his  own  death  or  on 
the  death  of  another  to  an  amount  of  $300, 
may  be  exempted  under  the  laws  of  Penn- 
sylvania ;  if  so,  bankrupt  is  entitled  thereto 
in  that  state  under  the  head  of  state  ex- 
emptions. In  re  Bennett,  2  N.  B.  B.  66 ; 
in  re  Brben,  (Pa.)  2  N.  B.  B.  66 ;  s.  c.  A. 
X.  Beg.  34. 

10.  Bankrupt  is  entitled  to  the  same  ex- 
emptions whether  the  petitions  be  voluntary 
or  involuntary.  In  re  Ellis,  (Mo.)  1  iV.  B. 
B.  154. 

1 1 .  Where  bankrupt's  personal  property 
has  been  seized  and  sold  under  execution 
and  distress  for  rent,  the  assignee  cannot 
allow  money  out  of  other  assets  to  make 
good  the  property  that  would  have  been  ex- 
empted had  it  not  been  sold.  In  re  Lawson, 
(Md.)  2  N.  B.  B.  19. 
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1 2.  Where  there  are  no  individual  assets, 
bankrupts  are  entitled  to  the  exemption  out 
of  partnership  assets.  In  re  Young,  (Mo.) 
3  N.  B.  B.  111. 

1 3.  Money  arising  from  the  sale  of  house- 
hold furniture  sold  under  process  of  attach- 
ment belongs  to  the  bankrupt,  and  he  is  not 
bound  to  wait  to  ascertain  whether  the  as- 
signee will  be  able  to  collect  enough  out  of 
the  assets  assigned  to  pay  the  expenses  of 
the  proceedings.  In  re  Ellis,  (Mo.)  1  N.  B. 
B.  154. 

14.  A  bankrupt  is  entitled  to  the  exemp- 
tion of  a  homestead  out  of  land  mortgaged 
by  him  to  secure  the  payment  of  borrowed 
money  prior  to  the  time  of  claiming  such 
homestead.  In  re  Brown,  ( Ga.)  3  N.  B. 
a.  60. 

15.  The  exemptions  authorized  by  sec- 
tion 14,  are  limited  to  those  established  by 
the  state  laws  in  existence  in  1864.  In  re 
Asken,  (Ga.)  3  N.  B.  B.  142. 

1 6.  The  bankrupt  act  does  not  exempt 
property  declared  a  homestead  in  fraud  of 
creditors.  In  re  Henkel,  (Cal.)  2  JV.  B. 
B.  167. 

17.  Where  a  bankrupt  is  entitled  to  a 
homestead  under  the  laws  of  the  state  in 
which  he  is  keeping  house,  he  may  have  the 
same  exempted,  although  he  has  no  family 
of  his  own,  but  is  not  entitled  to  more  real 
estate  exemption.  In  re  Taylor,  ^  N.B.B. 
38;  in  re  Summers,  (Texas,)  ZN.  B.  B.  21. 

18.  A  bankrupt  is  not  entitled  to  the  ex- 
emption of  a  homestead,  mortgaged  to  secure 
the  payment  of  the  purchase  money  until 
such  mortgage  is  satisfied.  In  re  White- 
head, (Ga.)  2  N.  B.  B.  180. 

19.  Real  estate  may  be  set  apart  as  a 
portion  of  the  bankrupt's  exemption  in  cases 
where  it  will  not  injure  the  sale  of  other 
real  estate,  or  work  adversely  to  the  interest 
of  the  creditors.  In  re  Edwards,  (N.  G.)  2 
JiV^.  B.  B.  109. 

20.  Real  estate  will  not  be  exempted  to 
the  bankrupt  under  the  law  of  the  state  in 
which  he  resides  unless  he  comply  with  the 
requirements  of  said  law.  In  re  Parish,  2 
N.  B.  B.  62 ;  Jackson  v.  Pearce,  (N  C) 
2  JV.  B.  B.  158. 
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2 1 .  The  provisions  of  section  14  of  the 
U.  S.  bankrupt  act  of  1867,  adopting  the  ex- 
emptions in  favor  of  execution  debtors  es- 
tablished by  the  laws  of  the  several  states, 
does  not  destroy  the  uniformity  of  the  bank- 
rupt act  nor  violate  any  provisions  of  the 
federal  constitution.  In  re  Beckerkord, 
(ilfo.)  4  2V".  B.  B.  59. 

22.  If  an  attempt  be  made  to  exempt  a 
species  of  property  which  cannot  be  exempted 
(as  real  estate  in  the  district  of  North  Caro- 
lina which  was  not  exempt  by  the  law  in 
force  in  1864,)  then  no  exception  need  be 
taken  to  the  report  of  the  assignee  making 
such  exemptions.  But  creditors  may  ex- 
cept to  the  account  of  such  assignee  if  he 
omits  to  account  for  the  value  of  such  pro- 
perty. In  re  Gainey,  (iV.  C.)  2  JV.  B.  M. 
163. 

23.  Where  a  bankrupt  in  an  assignment 
for  the  benefit  of  preferred  creditors,  inclu- 
ded property  exempt  from  execution,  the 
court  held  that  it  must  be  returned  to  the 
bankrupt.  Grow  v.  I'allard,  (Ca2.)  2  N.B. 
iJ.  69. 

24.  Property  of  the  bankrupt  exempt 
both  by  the  state  law  and  the  IT.  S.  bank- 
rupt law  of  1867  from  levy  and  sale,  cannot 
be  sold  after  he  has  filed  hia  petition  in  bank- 
ruptcy, although  then  levied  on  by  a  U.  S. 
marshal.  In  re  Griffin,  ((?a.)  2  N.  B.  B. 
85. 

25.  Where  the  bankrupt  has  obtained 
only  a  conditional  title  to  real  estate  exempt 
under  state  laws,  i.  e.,  has  not  paid  for  it,  but 
owes  for  its  purchase  money,  he  cannot 
avail  himself  of  the  bankrupt  act  to  obtain 
a  release  from  the  debt  due  therefor  and 
hold  it  as  exempt  property.  In  re  White- 
head, 2  JV.  B.  B.  180. 

26.  An  assignee  cannot  refuse  to  turn 
over  to  his  bankrupt  furniture  of  the  value 
of  $175,  on  the  grounds  that  his  wife  is  the 
owner  of  real  estate,  and  personal  property 
to  the  amount  of  $180.  In  re  Cobb,  (2»ii.) 
IN.B.B.lOe. 

27.  A  bankrupt  is  not  entitled  to  an  ex- 
emption of  $1,000  in  real  estate,  and  $500 
personal  property  under  the  new  constitu- 
tion of  North  Carolina.  In  re  McLean, 
(JV.  C.-)1N.B.  B.  173. 


28.  The  necessary  household  and  kitchen 
furniture  and  such  other  articles  and  neces- 
saries of  such  bankrupt  as  the  said  assignee 
shall  designate  and  set  apart  having  refer- 
ence in  the  amount  to  the  family  condition 
and  circumstances  of  the  bankrupt,  but  alto- 
gether not  to  exceed  in  value  in  any  case  the 
sum  of  five  hundred  dollars,  and  also  the 
wearing  apparel  of  such  bankrupt  and  that 
of  his  wife  and  children,  and  the  uniform 
arms  and  equipments  of  any  person  who  is 
or  has  been  a  soldier  in  the  militia  or  in  the 
service  of  the  United  States;  and  such 
other  property  as  now  is,  or  hereafter  shall 
be  exempt  from  attachment  or  seizure  or 
levy  on  execution  by  the  laws  of  the  United 
States.    Sec.  14  U.  S.  bankrupt  act,  1867. 

29.  Joint  assets  are  liable  to  the  provi- 
sions of  the  U.  S.  bankrupt  act  of  1867,  al- 
lowing exemptions  ;  hence  assignees  cannot 
refuse  to  set  aside  exempt  property  out  of 
the  joint  assets.  In  re  Rupp,  (_Ohio,')  4  JV. 
B.  B.  25. 

30.  Where  the  assignees  only  set  aside  as 
exempt  property  to  a  house  holder,  certain 
things  which  were  exempt  under  the  law  of 
the  bankrupt's  domicil,  to  the  amount  of 
sixteen  dollars  and  fifty  cents,  and  there 
was  amongst  the  bankrupt's  assets  a  stock 
of  dry  and  fancy  goods,  which  stock  sold  for 
thirteen  hundred  and  thirty-three  dollars 
and  fifty-two  cents,  a  portion  of  which  had 
been  claimed  as  exempt  property  under  the 
various  provisions  of  the  bankrupt  act,  to  an 
amount  which  would  equal  five  hundred 
dollars,  but  which  was  disallowed  by  the  as- 
signee, and  on  a  case  stated  between  the 
assignee  and  the  bankrupt  as  to  the  above 
facts,  a  reference  is  made  by  the  register  to 
the  court  for  its  decision  as  to  whether  any 
money  allowance  should  be  made  to  the 
bankrupt  out  of  the  proceeds  of  the  sale. 
Held,  that  until  it  appears  what  articles  of 
the  stock  of  dry  and  fancy  goods  were 
claimed  as  exempt,  it  is  not  possible  to  de- 
cide on  that  point  but  that  under  the  terra 
"  article  "  or  ''  necessaries  "  money  cannot 
be  set  apart  unless  such  money  is  the  pro- 
ceeds of  specific  things  which  ought  to  have 
been  set  apart  under  the  head  of  "  other 
articles  and  necessaries"  of  the  bankrupt. 
In  re  Welch,  (S.  D.  N.  F.)  5  JV.  B.  B.  348. 

31.  Consent  of  creditors  to  the  exemp- 
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tion  of  the  debtor's  property,  must  be  made 
matter  of  defence  on  trial  of  a  smre  facias. 
Boyer  v.  Kees,  4  Watts,  Pa.  B.  201. 

32.  Homestead.  A  bankrupt  by  the 
allotment  by  the  assignee  does  not  take  a 
fee  simple  but  only  a  qualified  estate  there- 
in, with  reversions  in  the  assignee,  and 
the  remainder  or  reversion  may  be  sold 
subject  to  the  estate  of  the  bankrupt,  the 
proceeds  to  he  put  into  the  general  funds  of 
the  bankrupt's  estate.  In  re  Watson,  (^Ohio,) 
2  N.  B.  B.  174. 

33.  A  merchant  doing  business  and  re- 
siding in  Kansas  is  not  entitled  to  the 
special  exemption  allowed  mechanics,  mi- 
ners or  other  persons  for  the  purpose  of 
carrying  on  their  trade  or  business.  Such 
exemptions  made  by  an  assignee  in  bank- 
ruptcy will  be  disallowed.  In  re  Schwartz, 
4  N.  B.  B.  189. 

34.  Where  one  was  declared  a  bankrupt 
under  the  late  bankrupt  law  of  xhe  United 
States,  the  personal  property  of  the  bank- 
rupt, whether  inserted  in  his  schedule  of 
effects  or  not,  vested  in  his  assignee  on  his 
appointment.  And  if  the  property  be  sold 
by  the  assignee,  pursuant  to  a  decree  of  sale 
by  the  court,  the  property  vests  in  the  pur- 
chaser, and  he  may  maintain  an  action  for 
the  reeovery  thereof  in  his  own  name.  Jew- 
ett  V.  Preston,  27  (Mame,')  B.  400: 

35.  Schedule  of.  An  insolvent  seek- 
ing to  except  his  wearing  apparel,  bedding 
and  other  necessaries,  and  his  working  tools 
and  implements  under  the  value  of  202., 
from  the  operation  of  7  &  8  Vict.  c.  "96,  s. 
9,  must  in  his  schedule  have  specified  each 
article  and  its  value.  Taylor  v.  Roberts,  1 
H.  &  N.  96.    (Eng.) 

36.  Under  1  &  2  Vict.  c.  110,  s.  37,  it 
was  not  a  condition  on  the  non-vesting  in 
the  assignee  of  the  excepted  article  of  the 
insolvent,  not  exceeding  the  value  of  202. 
that  those  articles  should  be  specified  by 
him  in  his  schedule.  Willsraer  ■o.  Jacklin,  1 
B.  &  S.  641;  8  Jw:,  N.  S.  96 ;  31 L.  J.,  Q.  B. 
1;  10  W.  iJ.  12 ;  5  L.  T.,  N.  S.  252.  (Eng.) 


EXPECTANCY. 
1.  See  m  re  Arledge  (ffa.)  1  ^.  B.  B. 
195.    See  Exempt  Pbopbktt. 


EXPENSES. 
ISee  Adjudication.] 

1.  Proceedings  under  an  assignment 
made  by  state  law  being  in  fraud  of  the  U. 
S.  bankrupt  act  of  1867,  the  court  in  bank- 
ruptcy cannot  allow  a  party  the  expense  in- 
curred by  him  in  his  attempt  to  defeat  the 
provisions  and  operations  of  the  bankrupt 
law.    In  re  Stubbs,  (Ife.)  4  N.  B.  B.  12i. 

2.  Creditors  who  receive  money  from 
their  debtor  having  reasonable  cause  to  be- 
lieve him  insolvent,  must  refund  the  amount 
received  to  the  assignee  in  bankruptcy,  to- 
gether with  interest  and  costs  of  the  pro- 
ceedings instituted  by  said  assignee  for  the 
receiving  of  the  money.  In  re  Stranahan, 
(F«.)4JV.B.  U.  142. 

3.  A  creditor  of  a  bankrupt  who  employs 
counsel  and  incurs  other  expenses,  by  which 
all  the  creditors  are  benefited,  may  be  al- 
lowed all  reasonable  expenses  out  of  the 
funds  in  the  hands  of  the  assignee.  In  re 
The  New  York  Mail  Steamship  Company, 
(S.  jD.  N.  r.)  3  N.  B.  B.  155  ;  citing  in  re 
Williams,  2  N.  B.  B.  28 ;  in  re  Waite  & 
Crocker,  2  N.  B.  B.  146;  m  re  Schwab,  2 
N.  B.  B.  155  ;  ex  parte  Piatt,  2  Wall.  453; 
in  re  Mitteldorfer,  3  N.  B.B.I. 

4.  Petitioning  creditors  are  entitled  to  be 
reimbursed  on  motion  for  their  reasonable 
expenses  in  proceedings  against  an  involun- 
tary bankrupt.  They  must,  however,  file 
their  claims  therefor,  and  the  assignees  are 
entitled  to  be  heard  against  its  allowance  and 
may  contest  the  items  of  the  claim.  In  re 
Mitteldorfer,  (Fa.)  3  N.  B.  B.  1. 

5.  Of  marshal  and  assignee.  The 
U.  S.  marshal  and  assignee  are  ofiicers  of  the 
court,  and  must  obey  the  orders  of  the  reg- 
ister, and  their  necessary  expenses  and  the 
disbursements  made  by  them  in  the  protec- 
tion of  the  property  of  the  bankrupts,  must 
be  taxed  by  the  register  and  paid  out  of  the 
estate.    In  re  Carow,  4  N.  B.  B.  178. 

6.  Of  sale  of  goods.  A  mortgagee  in 
possession,  being  entitled  to  retain  all  the 
property  upon  which  his  mortagage  was  va- 
lid, should  not  he  taxed  with  the  costs  and 
expenses  of  the  proceedings  in  bankruptcy 
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but  he  should  pay  the  reasonable  expenses 
for  selling  the  goods.  (In  this  case  the  court 
allowed  $100.)  In  re  Eidridge,  {Wis.')  4 
N.  B.  B.  162. 

7.  Sale  lay  bankrupt.  A  debtor  may 
sell  property  to  raise  money  for  the  purpose 
of  procuring  means  to  defray  his  expenses  in 
contemplated  bankruptcy  proceedings,  pro- 
vided he  does  not  sell  at  a  sacrifice,  and  that 
the  sum  so  raised  is  reasonable  in  amount. 
In  re  Keefer,  (JficA.)  4  N.  B.  B.  126. 

8.  "What  allowed  to  assignees  as. 
Trustees  under  an  assignment  for  the  benefit 
of  creditors,  employed  an  agent  to  proceed  to 
America  to  recover  part  of  the  assigned  pro- 
perty. Afterwards  the  debtor  became  bank- 
rupt, and  three  of  the  trustees  were  ap- 
pointed assignees.  It  was  held,  that  the  as- 
signees ought  to  be  allowed  in  their  accounts 
the  expense  of  employing  the  agent;  and 
that  in  order  to  bring  expenses  within  the 
description  of  just  allowance,  it  is  not  neces- 
sary to  show  that  they  have  actually  bene- 
fited the  estate,  if  there  was  a  fair  proba- 
bility of  their  so  doing.  Ex  parte  Shaw,  1 
Be  Gex,  242.    (Bng.) 

9.  An  assignee,  who  had  acted  as  solici- 
tor to  the  fiat,  was  allowed  to  charge  for  his 
clerk's  time  employed  in  the  busines  of  the 
bankruptcy,  as  costs  out  of  pocket,  but  not 
any  profit  thereupon.  Ex  'parte  Newton,  5 
Be  G.  S  S.  584.    (Eng.) 

10.  "Where  an  adjudication  has  been  an- 
nulled, the  official  assignee  will  be  allowed 
to  deduct  from  any  assets  in  his  hands,  the 
expenses  properly  incurred  by  him  in  the 
custody  and  realization  of  the  estate;  but  the 
court  may  order  such  expenses  and  the  costs 
of  all  parties  to  be  paid  by  the  petitioning 
creditor.  In  re  WoUheim,  32  L.  J.,  Bank. 
26 ;  7  i.  T.,  N.  S.  581 ;  11  W.  B.  128. 
(Eng.) 


EXTORTIONATE  FEES. 

1.  And  he  it  further  enacted,  That  if  any 
judge,  register,  clerk,  marshal,  messenger, 
assignee,  or  any  other  officer  of  the  several 
courts  of  bankruptcy  shall,  for  anything 
done  or  pretended  to  be  done  under  this  act. 


or  under  color  of  doing  anything  thereunder, 
wilfully  demand  or  take,  or  appoint  or  allow 
any  person  whatever  to  take  for  Mm,  or  on 
his  account,  or  for  or  on  account  of  any  other 
person,  or  in  trust  for  him  or  for  any  other 
person,  any  fee,  emolument,  gratuity,  sum 
of  money,  or  anything  of  value  whatever, 
other  than  is  allowed  by  this  act,  or  which 
shall  be  allowed  under  the  authority  thereof, 
such  person,  when  convicted  thereof,  shall 
forfeit  and  pay  the  sum  of  not  less  than 
three  hundred  dollars,  and  not  exceeding  five 
hundred  dollars,  and  be  imprisoned  not  ex- 
ceeding three  years.  Section  45  U.  S.  bank- 
rupt act,  1867. 


EXTRAVAGANT  ALLOW- 
ANCE. 

1 .  Of  counsel  fees.  Where  counsel 
for  petitioning  creditors  obtains  an  adjudica- 
tion and  performed  other  services  incident 
to  the  bankruptcy  proceedings,  but  it  does 
not  appear  that  he  has  in  any  way  recovered 
property  fraudulently  conveyed  or  possessed 
of  by  creditors,  and  the  assets  of  the  estate 
amount  to  about  the  sum  of  fifteen  thousand 
dollars,  an  allowance  of  one  thousand  dollars 
made  to  the  counsel  for  petitioning  creditors 
by  the  register,  before  whom  the  proceedings 
are  pending,  is  "  too  extravagant "  and  wili 
not  be  colifirmed  unless  assented  to  by  the 
assignee,  the  bankrupt,  and  all  the  creditors 
who  have,  proved  their  debts.  In  re  Sanger 
&  Scott,  (S.  B.  N.  r.)  5  JV.  B.  B.  54. 


EXTRAVAGANCE. 

1.  Extravagance  of  the  bankrupt  will  not 
prevent  his  discharge,  unless  it  occur  after 
the  filing  of  the  petition  for  adjudication  in 
bankruptcy.  In  re  Rogers,  (Mass.)  3  JV. 
B.  B.  139. 

2.  Contra. — An  insolvent  debtor  may 
spend  money  for  necessary  family  expenses, 
but  must  not  make  extravagant  expendi- 
tures. In  re  Rosenfeld,  (iV.  J.)  2  N.  B. 
JJ.  49. 

3.  Unjustifiable.  Damages  awarded 
against  a  defendant  in  a  suit  of  divorce  will 

I  not  justify  the  suspension  of  an  order  of 
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discharge,  with  imprisonment,  either  on  the 
ground  of  unjustifiable  extravagance  in  liv- 
ing, or  that  the  damages  were  incurred  with- 
out any  reasonable  or  probable  grounds  or 
expectation  of  being  able  to  pay  them.  Ex 
parte  Griffiths,  10  Jur.,  N.  S.  785;  33 
L.  J.,  Bank.  44;  10  i.  T.,  N.  S.  705. 
(Eng.) 


FAILURE. 

1.  By  petitioner  to  prosecute  pro- 
ceedings. If  the  petitioning  creditor  shall 
not  appear  and  proceed  on  the  return  day, 
or  adjourned  day,  the  court  may,  upon  the 
petition  of  any  other  creditor,  to  the  re- 
quired amount,  proceed  to  adjudicate  on 
such  petition,  without  requiring  a  new  ser- 
vice or  publication  of  notice  to  the  debtor. 
Section  42  U.  S.  bankrupt  act,  1867. 

2.  Of  assignee  to  accept.  If  an 
assignee  so  chosen  or  appointed  fails  within 
five  days  to  express  in  writing  his  accept- 
ance of  the  trust,  the  judge  or  register  may 
fill  the  vacancy.  Section  13  U.  S.  bankrupt 
act,  1867. 

3.  To  make  service  of  papers. 
And  if  such  proof  be  not  given  on  the  re- 
turn day  of  such  order,  the  proceedings 
shall  be  adjourned  and  an  order  made  that 
the  notice  be  forthwith  so  served  or  pub- 
lished. Section  40  U.  S-  bankrupt  act,  1867. 


FALSE    IMPRISONMENT. 

1 .  Where  the  debtor  was  arrested  on  a 
ca.  sa.  issued  upon  a  judgment  after  the 
discharge,  held,  that  the  party  at  whose  in- 
stance it  issued,  as  well  as  the  attorney 
who  issued  it,  were  liable  for  false  impris- 
onment, and  this  whether  they  were  per- 
sonally notified  of  the  discharge  or  not. 
The  want  of  notice  of  the  discharge,  how- 
ever, is  available  in  mitigation  of  damages. 
Semble,  that  if  the  discharge  be  void  for 
any  of  the  reasons  specified  in  2  R.  S.  23,  s. 
35,  this  may  be  shown  by  way  of  defence. 
Deyo  V.  Van  Valkenburgh  et  al.  5  Hill,  242. 

3.  Action  for.  Where  a  person  sum- 
moned and  neglecting  to  attend  before  the 


commissioner,  was  arrested  under  a  war- 
rant issued  by  the  commissioner,  it  was  held, 
in  an  action  of  false  imprisonment  against 
the  solicitor  to  the  fiat,  who  had  applied  for 
the  warrant,  that  the  warrant  was  a  justifl^ 
cation  to  him,  though  the  commissioner 
stated,  at  the  time  of  the  application,  that 
he  was  in  doubt  whether  the  warrant  ought 
to  issue,  and  that  the  parties  applying  must 
take  it  on  their  own  responsibility.  Cooper 
V.  Harding,  7  Q.  B.  928;  9  Jur.  777. 
(Eng.) 


FALSE    PRETENCES. 

1.  Obtaining  goods  under.  Where 
an  insolvent  obtaining  goods  on  credit  from 
various  parties  with  the  intent  to  defraud, 
under  the  false  color  and  pretence  of  carry- 
ing on  business  and  dealing  in  the  ordinary 
course  of  trade,  on  a  hearing  before  a  com- 
missioner he  was  held  to  bail  in  the  sum  of 
$5,000.  United  States  v.  Geary,  4  N.  B. 
B.  175. 


FALSE    REPRESENATIONS. 

1.  Where  a  party  obtains  goods  upon 
false  statements  as  to  his  financial  condition, 
and  upon  false  representation  that  said  goods 
are  to  be  retailed  in  due  course  of  business, 
he  will  be  held  guilty  of  fraud  if  he  dis- 
poses of  the  goods  other  than  in  the  ordi- 
nary course  of  business,  and  upon  convic- 
tion may  be  punished  by  imprisonment  for 
such  a  term  as  the  court  may  see  proper. 
U.  S.  ».  Frank,  (JZi.)  3  N.  B.  B.  175. 


FALSE    SWEARING-. 

1 .  Where  property  formerly  belonging  to 
the  bankrupt  was,  at  the  time  the  petition 
in  bankruptcy  was  filed,  vested  in  the  re- 
ceiver appointed  by  a  state  court,  there  is 
no  false  swearing  in  not  inserting  such 
property  in  the  schedule  of  assets.  In  re 
Freeman,  (S.  D.  N.  T.)  4  N.  B.  B.  17. 

2.  A  bankrupt  is  guilty  of  false  swearing 
who  swears  that  he  has  no  assets,  when  he 
is  virtually  a  partner  in  a  concern,  though 
his,  interest  is  virtually  covered  up  under  the 
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name  of  his  wife.    In  re  Rathbone  (S.  D. 
N.  r.)  2  N.  B.  B.  89. 

3.  In  oppositon  to  discharge.  False 
swearing,  if  alleged,  must  be  charged  to  have 
been  wilful.  In  re  Smith  &  Bickford,  (N. 
B.  N.  r.)  5  N.  B.  B.  20. 


FARMERS  AND  GRAZIERS. 

1 .  A  farmer  buying  and  selling  horses  to 
an  extent  unauthorized  by  his  character  of 
farmer,  may  be  a  bankrupt  as  a  horsedealer, 
although  he  may  have  so  bought  and  sold 
without  a  license  to  deal  in  horses.  ISx  parte 
Gibbs,  2  Base,  38.    (Eng.) 

2.  A  person  who  buys  an  article  for  the 
purpose  of  mixing  it  with  his  own  produce 
with  a  view  to  sell  the  mixture  more  advan- 
tageously than  his  own  produce  could  be 
sold  unmixed,  does  not  thereby  become  a 
trader.  Patten  v.  Browne,  7  Taunt.  409. 
(Eng.) 

3.  Thus,  a  person  who  buys  pigs  or  other 
stock  with  a  view  to  resell  them,  as  ancil- 
lary to  the  profitable  occupation  of  his  farm, 
and  in  the  intervals  feeds  them  wholly  or 
principally  on  the  produce  of  his  farm,  does 
not  thereby  become  a  trader.    Id. 

4.  A  farmer  bought  rye  grass  seed,  mixed 
it  with  seed  of  his  own  growth,  and  sold  the 
mixture ;  he  bought  pigs,  put  them  on  his 
farm,  fed  them  on  the  stubble,  and  resold 
them,  some  after  a  week,  some  after  longer 
periods.  Held,  that  neither  of  these  was 
an  act  of  trading.    Id. 

5.'  Nor  does  a  farmer,  who  occasionally 
buys  hay,  corn,  horses,  etc.,  with  a  view  to 
sell  them  again  for  profit,  thereby  become  a 
trader.  Stewart  v.  Ball,  2  N.  B.  78 ;  see 
Bartholomew  v.  Sherwood,  1  T.  B.  573,  n. 
(Eng.) 

6.  A  farmer,  who  is  in  the  habit  of  buy- 
ing half  as  many  more  sheep  as  are  neces- 
sary to  stock  his  farm,  and  of  selling  the 
surplus  at  a  profit,  is  a  trader  as  a  sheep 
salesman.  In  re  Newall,  3  Deac.  33.  (Eng.) 

7.  A.,  an  officer  in  the  army,  retired  to 
the  country,  where  he  rented  a  dwelling 
bouse  and  three  acres  of  land,  bought  pigs, 


and  consumed  part  in  his  family,  and  sold 
the  rest  at  a  neighboring  market ;  he  made 
no  show  as  a  dealer,  and  was  proved  not  to 
have  bought  more  than  fourteen  pigs  in  one 
year.  Held,  a  trader.  Newland  v.  Bell, 
Holt,  221.    (Eng.) 

8.  Buying  standing  crops  of  grass,  cutting 
them  down  and  making  them  into  hay,  is  a 
trading  within  the  bankrupt  law.  Bloxham 
V.  Graham,  Peak^s  Add.  Cas.  3. 

9.  Where  the  alleged  bankrupt  is  a  far- 
mer, the  petition  must  prove  his  actual  in- 
solvency. Miller  v.  Keys,  (&  C.)  Z  N.  B 
JR.  54. 

10.  Not  a  trader.  A  farmer,  making 
lime  from  a  lime  pit,  opened  and  worked 
before  the  commencement  of  his  term,  and 
selling  the  surplus  beyond  what  he  required 
for  manure,  is  not  a  trader.  Ex  parte 
Ridge,  1  Ves.  &  B.  360.    (Eng.) 

1 1 .  A  farmer  and  grazier,  exercising  also 
the  business  of  a  drover,  by  buying  and  sell 
ing  cattle  from  time  to  time,  beyond  the  oc- 
casions of  his  farm,  was  exempted  from  the 
operation  of  the  bankrupt  law  by  5  Geo.  2, 
c.  30,  s.  40.  And  the  purchase  of  hay  for 
the  support  of  his  cattle,  and  the  sale  of 
part  of  it  again,  because  it  was  more  than 
was  required  for  their  consumption,  did  not 
make  him  a  trader.  Bolton  v.  Sowerby,  11 
East.  274.    (Eng.) 

1 2.  One  who  bought  cattle  at  one  fair, 
kept  them  three  or  four  days  on  his  own 
ground,  and  drove  them  to  another  fair  to 
sell,  was  a  drover  within  5  Geo.  2,  c.  80,  s. 
40.  Mills  V.  Hughes,  Bull.,  N.  P.  39 
(Eng.)  

FEES. 

1 .  The  party  for  whom  services  are  per 
formed  must  pay  the  fees  incident  to  such 
services.  In  re  Mealy,  (iV.  D.  N.  Y.)  2  N. 
B.  B.  51.  See  in  re  Davenport,  (Teajos,)  3  N. 
B.  B.  18 ;  in  re  Pegues,  (Texas,)  3  JV.  B. 
B.  19 ;  in  re  TuUy,  (^Texas,)  3  N.  B.  B.  19 ; 
in  re  Alexander,  {Texas,')  3  N.  B.  B.  20. 

2.  A  petitioning  creditor  may  be  allowed 
counsel  fees  out  of  the  bankrupt's  estate. 
In  re  Waite  &  Crocker,  (Mass.)  2  N.  B.  B. 
146. 
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3.  When  a  bankrupt  is  relieved  by  order 
of  court  from  further  payment  of  fees,  the 
$50  deposited  will  be  distributed  pro  rata 
to  the  register,  clerk  and  marshal.  Anon. 
(F"is.)  N.B.B.  Swp.yi. 

4.  Apprentice.  An  articled  clerk  to  an 
attorney  and  solicitor  was  not  an  apprentice 
within  the  6  Geo.  4,  c.  16,  s.  49.  Ex  parte 
Prideaux,  3  Mylne  &  C.  327  ;  2  Jur.  366  ; 
reversing  the  decision  of  the  court  of  review, 
3  Mont.  &  Ayr.  516;  see  St.  Panceas  v. 
Chapham,  2  El.  <&  El.  742.    (Eng.) 

5.  But  in  another  case  it  was  held,  that 
an  articled  clerk  to  an  attorney  was  an  ap- 
prentice, and,  as  such,  entitled  to  a  return 
of  a  reasonable  portion  of  the  premium 
upon  his  master  becoming  bankrupt  as  a 
scrivener.  Ex  parte  Pussell,  2  Dea^.  158 ; 
3  Mont.  &  Ayr.  67.     (Eng.) 

6.  Where  an  agreement  of  apprenticeship 
is  concluded,  and  the  apprentice  is  actually 
serving  under  the  concluded  agreement,  and 
the  execution  of  the  indenture  has  not  taken 
place  from  mere  inattention,  the  father  is 
entitled  to  a  return  of  part  of  the  fee.  Ex 
parte  Haynes,  2  Olyn  d;  J.  122.     (Bug.) 

7.  Assignee,  In  addition  to  all  expen- 
ses necessarily  incurred  by  him  in  the  exe- 
cution of  his  trust,  in  any  case,  the  assignee 
shall  be  entitled  to  an  allowance  for  his  ser- 
vices in  such  case,  on  all  moneys  received 
and  paid  out  by  him  therein,  for  any  sum 
not  exceeding  one  thousand  dollars,  five  per 
centum  thereon;  for  any  larger  sum,  not 
exceeding  five  thousand  dollars,  two  and  a 
half  per  centum  on  the  excess  over  one 
thousand  dollars;  and  for  any  larger  sum, 
one  per  centum  on  the  excess  over  five  thou- 
sand dollars ;  and  if,  at  any  time,  there  shall 
not  be  in  his  hands  a  sufficient  amount  of 
monej'^  to  defray  the  necessary  expenses  re- 
quired for  the  further  execution  of  his  trust, 
he  shall  not  be  obliged  to  proceed  therein, 
until  the  necessary  funds  are  advanced  or 
satisfactorily  secured  to  him.  Sec.  28  U.  S. 
hanknipt  act,  1867. 

8.  Allowance  of,  to  connsel  of 
assignee.  Where  the  register  is  called  on 
by  the  assignee  in  bankruptcy  to  certify  as 
to  what  sum  he  deems  right  to  be  paid  to 
the  coimsel  for  the  assignees  and  he  signifies 


three  hundred  and  fifty  dollars  as  the  utmost 
limit  he  should  be  allowed  for  such  services, 
but  prefers  to  certify  the  question  to  the 
judge  because  counsel  feels  aggrieved  at  the 
inadequateness  of  the  allowance,  the  ruling 
of  the  court  sustains  the  decision  of  the 
register  and  pronounces  the  sum  sufficient 
under  the  circumstances.  In  re  Warshing 
and  Warshing,  (S.  B.  N.  Y.)  5  JV.  B.  B.  350. 

9.  Attorney.  The  claim  of  an  attorney 
for  services  and  disbursements,  is  not  a  claim 
to  be  paid  in  full,  under  section  28  of  theU.  S. 
bankrupt  act  of  1867,  which  services  were 
mainly  rendered  to  the  bankrupt.  In  re 
Heirschberg,  (^S.  D.  N.  T.)  1  JV.  B.  B.  195. 

10.  The  docket  fee  of  twenty  dollars  is 
only  allowed  to  the  attorney  in  cases  of  in- 
voluntary bankruptcy,  when  there  is  a  trial 
by  jury ;  also  in  those  voluntary  cases  where 
under  the  31st  section  of  the  U.  S.  bankrupt 
act  of  1867,  the  court  is  authorized  to  direct 
a  trial  upon  specifications  of  objections  to 
the  bankrupt's  discharge.  Gordon,  McMil- 
lan &  Co.  V.  Scott  &  Allen,  (JPa.)  2  N.  B. 
iS.  28. 

1 1 .  Counsel  fees  cannot  be  allowed  to  a 
son  of  one  of  the  assignees,  nor  for  services 
rendered  prior  to  the  appointment  of  assig- 
nees. In  re  N.  Y.  Mail  Steamship  Co.  (iS". 
D.  N.  r.)  2  N.  B.  B.  137. 

1 2.  When  a  debtor  in  good  faith  resists 
an  adjudication  of  bankruptcy  but  is  finally 
adjudged  a  bankrupt  and  thus  loses  control 
of  his  property,  a  moderate  counsel  fee  will 
be  allowed  to  his  attorney  out  of  his  estate. 
A  fee  for  securing  proper  exemptions  to  the 
bankrupt,  when  the  assignee  refuses  to  com- 
ply with  the  law  in  this  respect,  is  also 
properly  payable  to  bankrupt's  counsel  out 
of  the  assets.  In  re  Comstock  &  Young, 
(Jficft.)  5  N.  B.  B.  191. 

13.  Of  attorney  for  petitioning 
creditors.  Where  counsel  for  petitioning 
creditors  obtains  an  adjudication  and  per- 
forms other  services  incident  to  the  bank- 
ruptcy proceedings,  but  it  does  not  appear 
that  he  has  in  any  way  recovered  property 
fraudulently  obtained  or  possessed  of  by 
creditors,  and  the  assets  of  the  estate 
amount  to  about  the  sum  of  fifteen  thousand 
dollars,  an  allowance  of  one  thousand  dol- 
lars made  to  the  counsel  for   petitioning 
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creditors  by  the  register  before  whom  the 
proceedings  are  pending  is  too  extravagant, 
and  will  not  be  confirmed  unless  assented  to 
by  the  assignee,  the  bankrupt  and  all  the 
creditors  who  have  proved  their  debts.  In 
re  Sanger  &  Scott,  (S.  D.  N.  Y.)  5  N.  B. 
H.  54. 

'  14.  Of  marshal.  Fees  of  marshal  taxed. 
In  re  Talbot,  ((?«.)  2  N.  B.  B.  93. 

■  15.  Prepayment  of.  The  fees  of  the 
register,  marshal  and  clerk  shall  be  paid  or 
secured  in  all  cases  before  they  shall  be 
compelled  to  perform  the  duties  required  of 
them  by  the  parties  requiring  such  service ; 
and  in  the  case  of  witnesses,  their  fees  shall 
be  tendered  or  paid  at  the  time  of  the  ser- 
vice of  the  summons  or  subpoena,  and  shall 
include  their  traveling  expenses  to  and  from 
the  place  at  which  they  must  be  summoned 
to  attend.  The  court  may  order  the  whole, 
or  such  portion  of  the  fees  and  costs  in  each 
case,  to  be  paid  out  of  the  fund  in  court  in 
such  case,  as  shall  seem  just.  General 
Order  No.  29,  Sup.  Ct.  U.  S.—In  bank- 
ruptcy. 

16.  Register.  Fees  of  register  dis- 
cussed. In  re  Eobinson,  (/S.  D.  N.  Y.")  1 
JV.  B.  B.  49. 

17.  Fees  and  charges  of  register  dis- 
cussed. In  re  Sherwood,  QPa.)  N.  B.  B. 
74. 

18.  Register;  clerk  and  assignee's  fees 
discussed.    In  re  Dean,  (Ky.)  N.  B.  B.  26. 

19.  A  register  is  not  entitled  to  a  fee 
of  five  dollars  upon  an  adjournment  as  for  a 
day's  service.  In  re  Clark,  (E.  D.  N.  F.) 
IN.B  B.  Sup.  xli. 

20.  Payment  of  register's  fees  discussed. 
In  re  Hughes,  {S.  D.  N.  T.)  1  N.  B.  B.  9. 

2 1 .  Security  of.  The  fees  of  the  reg- 
ister, marshal  and  clerk  shall  be  paid  or 
secured  in  all  cases  before  they  shall  be 
compelled  to  perform  the  duties  required  of 
them  by  the  parties  requiring  such  service ; 
and  in  the  case  of  witnesses  their  fees  shall 
be  tendered  or  paid  at  the  time  of  the  ser- 
vice of  the  summons  or  subpoena,  and  shall 


include  their  traveling  expenses  to  and  from 
the  place  at  which  they  must  be  summoned 
to  attend.  The  court  may  order  the  whole 
or  such  portion  of  the  fees  and  costs  in  each 
case  to  be  paid  out  of  the  fund  in  court  in 
such  case  as  shall  seem  just.  General  Or- 
der No.  29,  Sup.  Ct.  U.  S. — In  hanh-wptcy. 

22.  Sheriff.  A  sheriff  is  entitled  to 
poundage  at  the  time  he  makes  the  levy. 
In  re  Black  &  Secor,  (&  D.  N.  T.)  2  N. 
B.  B.  65. 

23.  The  sherifi"  has  a  lien  on  property 
attached  by  him  for  his  fees  which  accrued 
prior  to  the  filing  of  the  petition  in  bank- 
ruptcy. In  re  Housberger,  et.  ai.  (S.  B, 
N.  r.)  2  iV.  B.  B.  33. 

24.  To  the  clerk  of  the  court. 
For  each  notice  required  to  be  sent  by  mail 
when  signed  by  the  clerk,  ten  cents;  the 
postage  to  be  prepaid  by  the  party  required 
to  give,  such  notice. 

25.  To  the  clerk  and  register. 
For  every  copy  of  any  paper  in  proceedings 
in  bankruptcy,  twenty-five  cents  for  certify- 
ing the  same,  and  in  addition  thereto  ten 
cents  for  each  folio  of  one  hundred  words. 

26.  To  the  register.  For  every  or- 
der made  where  notice  is  required  to  be 
given,  and  for  certifying  copy  of  the  same 
to  the  clerk,  one  dollar.  For  every  certifi- 
cate of  question  to  be  certified  to  the  district 
judge  under  the  fourth  and  fifth  sections  of 
the  act,  one  dollar.  For  every  proof  of  debt, 
twenty-five  cents,  and  where  testimony  is- 
taken  the  fees  prescribed  by  law  may  be 
added.  In  cases  where  the  debtor  has  no 
means,  and  makes  proof  to  the  satisfaction 
of  the  court  that  he  is  unable  to  pay  the 
costs  prescribed  by  the  act,  and  these  or- 
ders the  judge  in  his  discretion  may  direct 
that  the  fees  and  costs  therein  shall  not 
exceed  the  sum  required  by  the  act  to  be 
deposited  with  the  clerk.  General  Order 
No.  30,  Sup.  Ct.  U.  S. — In  hanhruptey. 

27.  "Witness.  A  bankrupt  summoned 
to  appear  as  a  witness  to  be  examined  in  re 
gard  to  his  bankruptcy  is  not  entitled  t(, 
witness  fees.    In  re  McNair,  (JN.  C)  2  N 

B.B.n. 
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FEMME  COVERT. 

1 .  A  femme  covert  engaging  in  trade  must 
do  so  in  accordance  with  the  statute  of  the 
state.  An  omission  to  comply  with  the  re- 
quirements incapacitates  her  to  make  con- 
tracts, and  she  may  avail  herself  of  her  cov- 
erture to  defeat  debts  in  bankruptcy.  In  re 
SUchter  et  al.  CMinn.)  2  N.  B.  B.  107. 


FIATS. 

1.  Consolidation  of.  Two  separate 
fiats  against  two  parties  were  allowed  to  be 
consolidated  and  prosecuted  as  one  joint  fiat, 
under  Geo.  4.  c.  16,  s.  17.  In  reGowor,  1 
Mont.,  D.  &.  D.  1.     (Eng.) 

2.  The  12  &  13  Vict.  c.  106,  s.  98,  pro- 
viding that  after  a  petition  for  adjudication 
is  filed  against  one  or  more  member  or 
members  of  a  firm,  any  petition  for  adjudi- 
cation filed  against  any  other  member  or 
"members,  shall  be  prosecuted  in  the  same 
court  as  the  first,  and  that  the  estate  of  the 
bankrupt  or  bankrupts  shall  rest  in  the  as- 
signees under  the  first,  applies  to  a,  case 
where  the  second  petition  is  against  all  the 
members  of  the  firm.  Ex  parte  Green,  3 
DeG.d!  J.  50 ;  27  L.  J.,  Bank.  32.    (Eng.) 

3.  "Where  under  12  &  13  Vict.  c.  106,  s. 
98,  an  order  of  annexation  had  been  made 
of  a  joint  to  a  prior  separate  petition  for  ad- 
judication, and  assignees  had  been  chosen 
under  the  separate  creditors  voting  in  the 
choice,  the  court  refused  to  discharge  the 
annexing  order,  or  to  annul  the  separate  in 
favor  of  the  joint  adjudication.    Id. 

4.  After  two  separate  adjudications  had 
been  made  against  two  parties  on  their  own 
petitions,  a  joint  adjudication  was  obtained 
against  both,  on  the  petition  of  a  joint  credi- 
tor. An  order  of  a  district  court  consoli- 
dating the  separate  petitions  with  the  joint 
petition,  was  irregular,  and  was  discharged, 
and  the  choice  of  assignees  under  it  vacated. 
Ex  parte  Hames,  i  De  G.  S  J.  58  ;  4  Jur., 
N.  S.  1256  ;  27  L.  J.,  Bank.  33.    (Eng.) 

5.  When  an  order  directed  that  all  the 
proceedings  had  and  taken,  a  separate  fiat 
should  be  transferred  to  and  incorporated 
with  the  proceedings  under  a  joint  one,  the 
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commissioners  were  bound  to  admit  the 
proofs  as  they  stood  under  the  separate  flats, 
and  could  not  insist  on  a  creditor  deducting 
the  amount  of  dividend  received  by  him 
under  the  separate  flats,  and  proving  only 
for  the  balance  of  his  debt  under  the  joint 
fiat.  Ex  parte  Bateson,  1  Mont.,  D.  &  D. 
500.     (Eng.) 

6.  An  application  for  the  consolidation  of 
proceedings  under  two  adjudications,  should 
be  made  to  the  chief  commissioner,  under 
24  &  25  Vict. .  0.  134,  s.  88.  Ex  parte. 
Churchill,  9  Jur.,  N.  S.  33;  32  L.  J.,  Bank. 
48.     (Eng.) 

7.  How  proved.  A  fiat  was  suflBci- 
ently  proved  by  showing  that  it  was  under 
the  hand  of  a  master  in  chancery,  without 
proving  his  appointment  to  sign  fiats.  Mar- 
shall V.  Lamb,  D.  <&  M.  315 ;  5  Q.  B.  115  ; 
7  Jur.  850 ;  13  L.  J.,  Q.  B.  75.    (Eng.) 

8.  "When  evidence.  A  flat  not  prose- 
cuted was  admissible  in  an  action  brought 
by  virtue  of  6  Geo.  4,  c.  16,  s.  8,  to  recover 
money  paid  by  the  bankrupt,  although  not 
entered  of  record  in  the  court  of  bankruptcy. 
Belcher  v.  Sambourne,  6  Q.  B.  414 ;  8  Jur. 
858 ;  13  L.  J.,  Q.  B.  297.     (Eng.) 


FICTITIOUS  DEBT. 

1.  The  giving  of  a  note  for  an  amount 
much  larger  than  the  sum  actually  due  the 
creditor,  and  causing  it  to  be  sued  for  the  pur- 
pose of  preventing  an  attachment  of  money 
due  the  debtor  by  another  creditor,  is  an  act 
which  has  a  direct  and  necessary  tendency 
to  defeat  and  delay  creditors  generally, 
though  it  is  aimed  against  one  only.  In  re 
Williams  et  al.  (Mass.)  3  N.  B.  B.  74. 

2.  Bar  to  discharge.  If  a  fictitious 
debt  is  proved  that  may  prevent  a  discharge, 
but  it  is  suflScient  that  it  be  alleged  in  op- 
position to  a  discharge  as  it  must  be  clearly 
proved.  In  re  Culver  &  Culver,  (5.  D.  N 
r.)  5  JV.  B.  B.  288. 


FIDUCIARY  CAPACITY. 
1.  If  an  attorney  or  agent  neglect  to  pay 
over  to  his  principal  money  collected  by  him 
it  is  a  breach  of  trust,  and  the  liability  there- 
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by  incurred  is  not  extinguished  by  a  dis- 
charge under  the  late  bankrupt  act,  1841,  it 
being  neither  the  exception  mentioned  in  the 
first  section  of  debts,  created  in  consequence 
of  the  defalcation  of  the  debtor  while  acting 
in  a  fiduciary  capacity.  White  v.  Piatt,  5 
Denio,  269. 


FIDUCIARY  DEBTS. 

1.  The  depositing  of  property  with  an 
agent  for  sale  on  commission,  establishes  a 
fiduciary  relation  between  the  principal  and 
the  agent,  and  if  the  latter  fails  to  remit  the 
proceeds  to  the  former,  it  is  a  defalcation 
while  acting  in  a  fiduciary  character,  and 
the  debt  will  not  be  discharged  in  bankrupt- 
cy. In  re  Seymour,  (S.  J».  JV.  Y.)  N.  B. 
B.  Sup.  vii ;  in  re  Kimball,  (S.  D.  N.  Y.) 
2  N.  B.  B.  74 ;  in  re  Kimball,  2  N.  B.  B. 
114. 

2.  Payment  of  a  fiduciary  debt  with  in- 
tent to  give  a  preference,  constitutes  an  act 
of  bankruptcy.  Jwre  Dibblee,  (_S.  D.N.Y.') 
2JV.  B.B.185. 

3.  Under  the  late  bankrupt  act  of  the 
United  States,  the  existence  of  a  fiduciary 
debt  contracted  before  the  passage  of  the 
act  constitutes  no  objection  to  the  discharge 
of  the  debtor  from  other  debts.  A  factor 
who  received  the  money  of  his  principal  is 
not  a  fiduciary  within  the  meaning  of  the 
act.  Chapman  v.  Forsyth,  etal.2  How.  202. 

4.  The  goods  belonging  to  another  in  the 
possession  of  a  bankrupt,  which  the  law 
makes  subject  to  the  commission,  are  goods 
which  the  true  owner  allows  the  bankrupt 
to  sell  as  his  own,  not  such  as  he  sells  under 
the  mere  authority  of  a  factor.  A  bankrupt's 
taking  a  bond,  or  note  for  goods  sold  as  factor 
does  not  destroy  the  right  of  the  principal 
to  the  money  so  received.  Price  v.  Ralston, 
2  Dallas'  Pa.  B.  60. 

5.  A  creditor'  proved  a  fiduciary  debt 
under  the  United  States  bankrupt  act  of 
1841,  for  the  purpose  of  preventing  the 
debtor  from  obtaining  a  discharge  from  any 
of  his  debts.  The  circuit  court  of  the  Uni- 
ted States  soon  after  decided  that  the  owing 
of   fiduciary  debts  would  not  prevent  the 


debtoi-'s  discharge  from  other  debts;  and 
that  fiduciai-y  debts  if  proved,  &c.,  would  be 
discharged.  The  creditor  thereupon  peti- 
tions the  district  court  before  which  he  bad 
proved  his  debt  to  withdraw  his  claim  and 
proof;  the  court  granted  said  petition,  and 
thereupon  gave  the  debtor  a  certificate  of 
discharge.  Held,  that  said  fiduciary  debt 
was  not  barred  by  the  debtor's  discharge, 
Morse  v.  City  of  Lowell,  7  Met.  (^Mass.') 
152. 

6.  A  collector  of  city  taxes  is  a  "pub- 
lic officer"  within  the  first  section  of  the 
United  States  bankrupt  act  of  1841,  and  a 
debt  which  he  owes  the  city  in  conveyance 
of  a  defalcation  in  the  ofBce  of  collector  is  a 
fiduciary  debt.  Morse  v.  City  of  Lowell, 
7  Met.  (ilfass.)  152. 

7.  Fiduciary  debts  may  be  proved  under 
the  United  States  bankrupt  act  of  1841, 
equally  with  other  debts,  if  the  creditors  to 
whom  they  are  due  so  elect,  and  if  such 
creditors  prove  their  debts  and  take  a  divi- 
dend, they  are  bound  like  other  creditors 
by  the  discharge  and  certificate  alike  of  fidu- 
ciary debts,  which  are  not  proved  under  the 
bankrupt  act.  Fisher  v.  Canise,  7  Met. 
(ilfass.)  424. 

8.  A  factor  who  has  sold  the  goods  of  his 
principal  and  received  the  money  therefor, 
does  not  owe  him  a  debt  which  acting  in  a 
fiduciary  capacity  within  the  meaning  of  the 
first  section  of  the  U.  S.  bankrupt  act  of 
1841.  Hayman  v.  Pond,  7  Met.  (Moss.) 
328. 

9.  Discharged  under  act  of  1841. 

By  the  first  section  of.  the  U.  S.  bankrupt 
act  of  1841,  persons  owing  debts  not  created 
in  consequence  of  a  defalcation  as  public  offi- 
cer, executor,  administrator,  guardian  or 
trustee,  or  while  acting  in  any  other  fidu- 
ciary capacity,  should,  on  complying  with 
the  requirements  of  the  act,  be  entitled  to  a 
discharge  from  them.  Phillips  v.  Russell, 
42  Maine  B.  360. 

10.  Must  be  pleaded  before  judg- 
ment. In  an  action  in  which  the  defendant 
denied  his  liability,  and  also  pleaded  a  cer- 
tificate of  his  discharge  in  insolvency,  a  bill 
of  exceptions  stated  that  "  by  agreement  of 
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counsel,  they  tried  before  a  jury  only  the 
issue  of  the  validity  of  the  discharge,"  and 
that  the  verdict  was  for  the  defendant.  The 
record  did  not  show  that  the  cause  of  action 
was  a  fiduciary  debt.  Held,  that  after  ver- 
dict it  was  too  late  for  the  plaintiff  to  show 
that  the  debt  was  fiduciary,  and  so  not 
barred  by  the  discharge.  Ilalpine  v.  May, 
100  Mass.  JR.  498. 

1 1 .  What  are.  A  commission  mer- 
chant axits  in  a  fiduciary  character,  and  the 
trust  attaches  to  the  goods  consigned  to  him 
for  sale  on  commission  within  the  meaning 
of  section  thirty-three  of  the  U.  S.  bankrupt 
act  of  1867.  Lenke  v.  Booth,  (^appeal  from 
St.  Louis  Circuit  Court.)  5  N.  B.  R.  351. 


FIFTY  PER  CENT.  CLAUSE. 

1.  Applicable  to  voluntary  and 
involuntary  bankruptcy.  An  involun- 
tary bankrupt  who  has  complied  with  all 
the  provisions  of  the  bankrupt  act,  can  ap- 
ply for  and  receive  a  discharge  the  same  as 
a  voluntary  bankrupt.  The  thirty-third 
section  of  the  bankrupt  act,  as  amended 
July  27, 1868,  and  July  14, 1870,  is  applica- 
ble to  proceedings  in  involuntary  bankruptcy. 
An  insolvent,  although  having  assets,  and 
those  assets  having  been  duly  surrendered 
to  the  assignee,  but  not  amounting  to  the 
required  fifty  per  cent,  of  the  claims  proven 
against  his  estate,  is  not  entitled  to  a  certifi- 
cate of  conformity,  unless  the  bankrupt  be- 
fore, on,  or  at  the  time  of  hearing  of  the  ap- 
plication for  discharge,  tender  or  file  the  as- 
sent in  writing  of  a  majority  in  number  and 
value  of  his  creditors,  to  whom  he  shall 
have  become  liable  as  principal  debtor,  and 
who  shall  have  proved  their  claims  as  re- 
quired by  section  thirty-three  of  the  bank- 
rupt act  as  amended.  In  case  any  involun- 
tary bankrupt  does  not  tender  or  file  the 
assent  of  his  creditors,  or  show  payment  of 
his  debts  by  the  return  of  the  assignee,  or 
that  his  property  and  effects  equal  or  will 
pay  fifty  per  cent,  so  as  to  comply  with  the 
requirements  of  section  thirty-three  of  the 
bankrupt  act  as  amended,  the  certificate  of 
conformity  cannot  be  granted.  In  re  Bun- 
ster,  5  JV.  B.  E.  82. 


FIFTY  PER  CENT. 

1.  Assets  must  equal  since  Jan- 
uary 1,  1869.  Where  an  appraisement 
is  exaggerated,  although  there  is  no  evidence 
of  any  depreciation,  the  proceedings  having 
been  commenced  after  Januar}'  1,  1869,  and 
the  debtors  not  having  shown  that  their  as- 
sets are  or  have  been  at  any  time  since  they 
filed  their  petition  equal  to  fifty  per  cent,  of 
the  claim  proved  against  their  estate,  upon 
which  they  are  or  were  liable  as  principal 
debtors,  and  not  having  filed  the  assent  in 
writing  of  a  majority  in  number  and  value 
of  their  creditors,  to  whom  they  are  or  have 
become  liable  as  principal  debtors,  and  who 
have  proved  their  claims,  a  discharge  must 
be  refused  to  the  debtors.  In  re  Borden  & 
Geary,  (<?.  D.  N.  F.)  5  N.  B.  B.  125. 


FILIATION  AND  MAINTE- 
NANCE. 

1.  Order  of  dischargable.  A  dis- 
charge under  the  act  to  abolish  imprisonment 
for  debt,  etc.,  (sess.  42,  ch.  101,)  extends  to 
one  committed  to  jail  for  not  fulfilling  an 
order  of  filiation  and  maintenance,  within 
1  R.  L.  306,  s.  1.  Ex  parte  Smith,  5  Cowen, 
276. 


FILING-  OF  PAPERS. 

1.  Proceedings  in  bankruptcy  may  be 
conducted  by  the  bankrupt  in  person  in  his 
own  behalf  or  by  a  petitioning  or  opposing 
creditor;  but  a  creditor  will  only  be  allowed 
to  manage  before  the  court  his  individual 
interest.  Either  party  may  appear  and  con- 
duct the  proceedings  by  attorney  who  shall 
be  an  attorney  or  counselor  authorized  to 
practice  in  the  circuit  or  district  court. 
The  name  of  the  attorney  or  counselor  with 
his  place  of  his  residence  and  business  shall 
be  entered  upon  the  docket  with  the  date 
of  the  entry.  All  papers  or  proceedings 
offered  by  an  attorney  to  be  filed  shall  be 
endorsed  as  above  required;  and  orders 
granted  on  motion  shall  contain  the  name 
of  the  party  or  attorney  making  the  motion. 
Notices  and  orders  which  are  not  by  the  act 
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or  by  these  rules  required  to  be  served  on 
the  party  personally  may  be  served  upon  his 
attorney.  General  Order  No.  3,  Sup.  Ct. 
U.  S.—In  bankruptcy. 

2.  It  shall  be  the  duty  of  the  register  to 
examine  the  bankrupt's  petition  and  sched- 
ules filed  therewith,  and  to  certify  whether 
the  same  are  correct  in  form ;  or  if  deficient, 
in  what  respect  they  are  so ;  and  the  court 
may  allow  amendments  to  be  made  in  the 
petition  and  schedules  upon  the  application 
of  the  petitioner,  upon  proper  cause  shown, 
at  any  time  prior  to  the  discharge  of  the 
bankrupt.  At  the  close  of  the  last  exami- 
nation of  the  bankrupt,  the  register  having 
charge  of  the  case  shall  file  all  the  papers 
relating  thereto  in  the  office  of  the  clerk  of 
the  district  court,  and  these  papers  together 
with  those  on  file  in  the  clerk's  office,  and 
the  entries  in  the  minute-book,  shall  consti- 
tute the  record  in  each  case ;  and  the  clerk 
shall  cause  the  papers  in  each  case  to  be 
bound  together.  General  Order  No.  7,  Sup. 
Court  U.  S. — In  bankruptcy. 


FILING  PETITIONS. 
1.  In  different  districts.    In  case 

two  or  more  petitions  shall  be  filed  against 
the  same  individual  in  different  districts,  the 
first  hearing  shall  be  had  in  the  district  in 
which  the  debtor  has  his  domicil ;  and  such 
petition  may  be  amended  by  inserting  an 
allegation  of  an  act  of  bankruptcy  commit- 
ted at  an  earlier  date  than  that  first  alleged, 
if  such  earlier  act  is  charged  in  either  of  the 
other  petitions ;  and  in  case  of  two  or  more 
petitions  against  the  same  firm  in  different 
courts,  each  having  jurisdiction  over  the 
case,  the  petition  first  filed  shall  be  first 
heard,  and  may  be  amended  by  the  insertion 
of  an  allegation  of  an  earlier  act  of  bank- 
ruptcy than  that  first  alleged,  if  such  earlier 
act  is  charged  in  either  of  the  other  peti- 
tions; and  in  either  case  the  proceedings 
upon  the  other  petitions  may  be  stayed 
until  an  adjudication  is  made  upon  the  peti- 
tion first  heard;  and  the  court  which  makes 
the  first  adjudication  of  bankruptcy  shall 
retain  jurisdiction  over  all  proceedings 
therein  until  the  same  shall  be  closed.  In 
case  two  or  more  petitions  for  adjudication 
of  bankruptcy  shall  be  filed  in  different  dis- 


tricts by  different  members  of  the  copartner- 
ship for  an  adjudication  of  the  bankruptcy 
of  said  copai'tnership,  the  court  in  which 
the  petition  is  first  filed  having  jurisdiction 
shall  take  and  retain  jurisdiction  over  all 
proceedings  in  such  bankruptcy  until  the 
same  shall  be  closed ;  and  if  such  petitions 
shall  be  filed  in  the  same  district  action 
shall  be  first  had  upon  the  one  first  filed. 
General  Order  No.  16,  Sup.  Ct.  U.  S.—In 


FINAL  AFFIDAVIT. 

1 .  Informality  in.  A  discharge  granted 
by  a  county  judge  under  the  provisions  of 
the  revised  statutes  in  relation  to  voluntary 
assignments  made  by  an  insolvent  and  his 
creditors,  2  B.  S.  15,  held  void  where  the 
petitioner's  affidavit  annexed  to  his  petition 
instead  of  stating  that  the  petitioner  had  not 
disposed  of  or  made  over  any  part  of  his 
estate  for  the  future  benefit  of  himself  or  his 
family  as  required  by  section  seven,  stated 
that  he  had  not  disposed  of  or  made  over 
any  part  of  his  estate  for  the  future  benefit 
of  himself  and  family.  The  total  omission 
of  a  fact  necessary  to  be  proved  to  confer 
jurisdiction  upon  an  officer  will  make  all 
his  proceedings  void.  Merry  v.  Sweet,  43 
Barl.  475. 


FINE. 


1.  Not  released  by  a  discharge. 
A  fine  imposed  upon  a  party  by  the  court 
of  chancery  for  the  wilful  violation  of  an 
injuction  is  not  affected  by  his  discharge 
under  the  bankrupt  law.  Spalding  v.  The 
People  ecc  rel.  Backus,  7  Hill,  301. 

2.  Recommitment  for.  "Where  a 
supreme  court  commissioner  after  a  party 
has  been  imprisoned  for  the  non-payment 
of  fine  granted  a  habeas  corpus,  and  made 
an  order  releasing  him  from  custody  on 
the  ground  of  his  having  been  discharged 
under  the  bankrupt  law.  Held,  that  the 
order  was  a  nullity,  and  that  the  court 
which  imposed  the  fine  might  direct  a  re- 
commitment. Spalding  v.  The  People  ex 
rel.  Backus,  7  Hill,  301. 
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FIRST  MEETING  OF  CREDIT- 
ORS. 

1.  At  the  meeting  held  in  pursuance  of 
the  notice,  one  of  the  registers  of  the  court 
shall  preside ;  and  the  messenger  shall  make 
return  of  the  warrant,  and  of  his  doings 
thereon ;  and  if  it  appears  that  the  notice  to 
the  creditors  has  not  been  given  as  required 
in  the  warrant,  the  meeting  shall  forthwith 
be  adjourned,  and  a  new  notice  given  as  re- 
quired. If  the  debtor  dies  after  the  issuing 
of  the  warrant,  the  proceedings  may  be  con- 
tinued, and  concluded  in  like  manner,  as  if 
he  had  lived.  Section  12  U.  S.  bankrupt 
act,  1867. 

2.  Where  a  bankrupt  is  unable  to  com- 
plete his  schedules  in  time  for  the  first 
meeting  of  creditors,  and  there  is  no  proper 
proof  of  service  of  notice  by  mail,  the  regis- 
ter should  adjourn,  the  meeting  to  a  day 
certain.  Without  an  adjournment  the  pro- 
ceedings fall  through  and  a  new  warrant  is 
necessary.  In  j'e  Schepeler,  (iS.  D.  N.  Y.') 
2  N.  B.  B.  42. 

3.  A  creditor  who  has  proved  his  debt 
may  file  specifications  in  opposition  to  bank- 
rupt's discharge  at  the  first  meeting  of  credi- 
tors. In  re  Baum,  (S.  U.  N.  Y.)  N.  B.  B. 
Sup.  ii. 

4.  The  fixing  of  the  time  of  the  first  meet- 
ing of  creditors  is  a  matter  of  discretion 
with  the' register.  In  re  Hays,  (jS.  D.  N. 
r.)  N.  B.  B.  Sup.  V. 

5.  When  sufficient  notice  by  publication 
has  not  been  given,  the  register  may  adjourn 
the  meeting.  If  the  publication  has  been 
regular  and  the  creditors  have  not  received 
the  proper  notice,  the  day  of  meeting  may 
be  adjourned  for  the  purpose  of  giving  credi- 
tors the  requisite  notice,  and  then  publica- 
tion as  to  the  adjourned  day  is  not  neces- 
sary. In  re  Devha  et  al.  (S.  D.  N.  F.)  iV. 
B.  B.  Sup.  vii. 

6.  An  omission  to  publish  notice  of  the 
first  meeting  of  creditors  in  one  of  the 
papers  designated  for  that  purpose,  a  failure 
to  state  in  the  warrant  the  names,  residences 
and  the  amount  of  the  debt  of  creditors, 
and  the  false  return  of  the  messenger,  are 
sufficient  irregularities  to  set  aside  the  pro- 


ceedings and  oblige  the  parties  to  commence 
de  novo  in  respect  to  these  proceedings.  In. 
re  Hall,  {N.  D.  N.  Y.)  2  N.  B.  B.  68. 

7.  Where  at  the  first  meeting  of  the 
creditors  but  one  appears  and  proves  his 
debt,  and  no  other  debts  are  proven,  the 
right  to  choose  the  assignee  belongs  to  the 
sole  creditor  who  has  proven  his  claim.  In 
re  Haynes,  (^Wahington)  D.  C.)  2  N.  B. 

B.n. 

8.  The  term  first  meeting  means  the  day 
which  has  been  fixed  in  the  warrant  as  the 
day  in  which  the  creditors  shall  hold  their 
first  meeting  to  prove  their  debts  and  make 
choice  of  an  assignee.  If  all  the  debts  pre- 
sented for  proof  on  the  first  day  cannot  then 
be  proved  for  want  of  time,  a  liberal  con- 
struction of  the  provisions  of  the  U.  S. 
bankrupt  act  of  1867,  would  indicate  that  an 
adjournment  to  a  future  day  may  be  had  in 
order  to  admit  all  the  provable  claims,  and . 
afford  the  creditors  a  fair  opportunity  to 
make  choice  of  an  assignee.  In  re  Phelps, 
Caldwell  &  Co.  (JKy.-)  V  N.  B.  B.  139. 


FIRMS. 

1.  Distinct.  Where  two  partners  of  a, 
large  banking  firm  carry  on  a  separate  trade 
as  ironmongers,  and  a  debt  arises  from  the 
aggregate  firm  to  the  separate  trade,  in  re- 
spect of  monies  procured  for  the  benefit  of 
the  aggregate  firm,  on  the  credit  of  the  in- 
dorsement of  the  separate  firm,  no  proof 
can  be  made  on  behalf  of  the  firm  of  the  two 
against  the  aggregate  firm  in  respect  of  that 
debt.  Ex  parte  Sillitoe,  2  Glyn  d;  J.  374. 
(Eng.) 

2.  Where  one  or  more  partners  of  a  large 
firm  carry  an  a  separate  trade,  proof  is  ad- 
missible on  behalf  of  the  separate  trade 
against  the  aggregate  firm  only,  in  respect  of 
dealings  between  trade  and  trade.    Id. 

3.  Partners  constituting  distinct  firms 
may  prove  against  each  other;  but  in  a 
partnership  of  two,  one  carrying  on  business 
separately,  as  they  are  both  liable  to  the 
same  joipt  debts,  the  solvent  partner  is  not 
entitled  to  prove,  under  the  bankruptcy  of 
his  copartner,  a  debt  for  goods  sold  by  his 
distinct  house  to  the  firm,  until  the  joint 
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creditOTS  have   been    satisfied.      Ex  parte 
Adams,  1  Rose,  305.     (Eng.) 

4.  A  firm  composed  of  A.  &  B.  may- 
prove  against  a  firm  composed  of  B.  &  C. 
Ex  parte  Thompson,  1  Mont.  &  Ayr.  324 ; 
3  Deac.  &  Chit.  612.     (Eng.) 

5.  A  firm  abroad  drew  bills  on  one  of  its 
own  partners  trading  on  his  own  account  in 
England,  payable  to  an  agent  of  the  foreign 
government.  The  bills  were  not  paid.  Pro- 
cess of  insolvency  issued  against  the  foreign 
firm,  and  a  commission  against  the  English 
partner.  Held,  that  the  agent  might  prove 
under  the ,  commission,  but  would  be  re- 
strained from  receiving  dividends,  unless  he 
elected  to  prove  under  the  insolvency  abroad. 
Ex  parte  Cashell,  2  Glyn  &  J.  124.    (Eng.) 

6.  Under  a  joint  commission,  there  is  no 
proof  for  either  the  joint  or  separate  estate 
against  the  other,  unless  the  debt  arose  by 
fraud,  as  distinguished  from  contract,  as  by 
an  act  against  the  expressed  or  implied  con- 
tract, and  without  the  express  or  implied 
authority  of  the  copartner,  as  by  overdraw- 
ing to  increase  the  separate  estate,  or  under 
circumstances  implying  fraud,  as  for  private 
purpose,  without  the  knowledge,  consent, 
privity  or  subsequent  approbation  of  the 
other  inferred  fiom  his  giving  the  whole 
control  to  his  partner.  Ex  parte  Harris,  2 
Ves.  &  B.  210 ;  1  Rose,  129,  437.     (Eng.) 

7.  The  firm  of  J.  S.  &  Sons,  as  agents  of 
the  plaintiffs,  supplied  goods  to  the  firm  of 
S.  &  W.,  upon  the  footing  of  the  latter  be- 
coming debtors  to  the  plaintiff.  They  also 
supplied  the  same  firm  with  other  goods  on 
their  own  behalf.  They  made  no  distinction 
in  their  accounts  between  the  goods  sup- 
plied by  them  as  agents  of  the  plaintiffs, 
and  those  which  they  supplied  on  their  own 
behalf.  E.  F.  was  a  partner  in  both  firms. 
Under  a  deed  of  inspection,  by  which  it 
was  agreed  that  the  several  estates  of  the 
two  firms  should  be  administered  upon  the 
principles,  and  according  to  the  rules  and 
practice  of  the  bankruptcy  law,  and  as  if 
acts  of  bankruptcy  had  been  committed  by 
the  members  of  such  firms  respectively. 
Held,  that  the  plaintiffs  were  entitled  to 
prove  for  the  debts  of  S.  &  W.,  both  against 
that  firm  and  against  the  firm  of  J.  F.  & 
Sons.  Wickham  v.  Wickham,  2  Kay  &  J. 
478.     (Eng.) 


8.  Held,  also,  this  right  was  not  aifected 
by  the  circumstance  thatE.  F.  had  survived 
the  last  of  his  partners  in  the  firm  of  S.  & 
W.  upwards  of  two  months,  at  the  time 
when  the  act  of  bankruptcy  was  taken  to 
have  been  committed.    Id. 


FIXTUBES  AND  MACHINERY. 

1 .  Trade  fixtures  put  up  since  the  date 
of  a  mortgage,  so  far  as  they  are  affixed  to 
the  freehold,  go  with  it  to  the  mortgagee, 
and  not  to  the  assignee.  Callwick  v.  Swin- 
dell, 36  L.  J.,  Ch.  173;  Clennie  v.  Wood, 
37  L.  J.,  Ex.  158.    (Eng.) 

2.  An  iron  manufacturer  made  an  equita- 
ble mortgage  of  his  rolling  mills,  of  which  he 
held  a  lease,  and  shortly  afterwards  became 
bankrupt.  Besides  the  fixed  machinery, 
the  mills  contained  the  following  chattels 
used  in  the  manufacture.  (1.)  A  large  num- 
ber of  duplicate  iron  rolls  of  various  sizes 
made  to  be  fitted  into  the  machine,  and  used 
for  different  sizes  of  iron.  Some  of  these  were 
fitted  into  the  machine,  and  had  been  used, 
and  others  had  not  yet  been  fitted.  (2.) 
Straightening  plates  which  were  broad  iron 
plates  embedded  in  the  floor  for  straighten- 
ing the  iron  when  taken  out  of  the  furnace, 
(3.)  Weighing  machines,  which  were  de- 
posited in  holes  dug  in  the  earth  and  lined 
with  brickwork,  so  that  the  weighing  plato 
was  level  with  the  surface  of  the  ground,  but 
which  were  not  fixed  to  the  brickwork. 
Held,  in  the  bankruptcy  between  the  mort- 
gagees and  the  assignees,  first,  that  such  of 
the  rolls  as  had  been  fitted  to  the  machine 
were  fixtures,  and  passed  to  the  mortgagees ; 
but  that  such  of  the  rolls  as  had  not  been 
fitted  to  it  were  not  fixtures,  and  belonged 
to  the  assignees.  Second,  that  the  straight- 
ening plates  were  fixtures  and  passed  to  the 
mortgagees.  Third,  that  the  weighing  ma- 
chines were  not  fixtures,  and  belonged  to  the 
assignees.  Ex  parte  Astbury,  ex  parte 
Lloyds  Banking  Company,  4  L.  R.,  Ch. 
630;  38  L.  J.,  Bank.  9;  20  i.  T.,  N.  S. 
997.     (Eng.) 

3.  In  February,  1865,  A .  and  B.,  the  les- 
sees of  a  cloth  mill,  mortgaged  the  mill, 
with  all  the  looms  and  other  machinery,  to 
C.  and  D.,  to  whom  they  were  largely  in- 
debted. In  June  A.  and  B.,  who  remained  in 
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possession  of  the  premises,  became  bankrupt. 
Held,  the  looms  having  been  affixed  to  the 
freehold  for  the  convenience  of  the  occupiers 
during  the  term,  passed  as  fixtures  to  C.  & 
D.  against  the  assignees  in  bankruptcy. 
Boyd  V.  Shorrock,  17  L.  T.,  N.  S.  197;  5 
L.  B.,  Eq,  72;  36  L.  J.,  Chanc.  144;  16  TT. 
IL  102.    (Eng.) 

4.  Only  such  things  for  their  accessories 
as  are  actively  or  constructively  fastened  to 
the  freehold,  will  pass  to  the  purchaser  of 
fixtures  at  a  sale  by  the  marshal  as  mes- 
senger. In  re  Hitchings,  (Pa.)  4  N.  B.  B. 
125. 

5.  A.  &  B.  agreed  that  B.,  on  payment 
of  i,OOOZ.  premium,  and  putting  up  fittings 
to  the  value  of  5002.,  should  have  "a  lease 
from  A.  of  certain  premises,  and  that  he 
should  advance  1,000J.  to  be  secured  by  tlie 
premises  so  fitted  up.  B.  entered,  put  up 
the  fittings,  and  continued  in  possession ; 
but  nothing  more  was  done.  B.  became 
bankrupt,  and  his  assignees  under  an  order 
of  the  court  of  bankruptcy  severed  and 
sold  the  fittings.  Held,  that  A.  was  equit- 
able mortgagee  of  the  premises  and  fittings ; 
that  the  12  &  13  Vict.  c.  106,  s.  12,  con- 
ferred no  title  on  the  assignees,  and  that 
the  assignees  had  no  right  to  remove  the  fit- 
tings. Tebb  4!.  Hodge,  38  L.  J.,  C.  P.  217 ; 
21  L.  T.,  N.  S.  499 ;  affirmed,  39  L.  J.,  C. 
P.  56.     (Eng.) 

,  6.  Title  to,  as  between  assignees 
and  mortgagees.  A.  made  an  equitable 
mortgage  to  B.  of  a  term  of  years,  including 
fixtures,  which  belonged  to  A.,  who,  after 
the  term  expired,  occupied  the  premises  for 
some  time  as  tenant  from  year  to  year,  and 
then  obtained  a  renewal  of  the  lease,  B.  at 
the  time  surrendering  the  old  lease  and  re- 
ceiving the  counterpart  of  the  new  lease 
executed  by  A.  upon  an  undertaking  that 
the  new  lease  should  be  handed  to  him  upon 
its  delivery  by  the  lessor.  Before  the  new 
lease  was  delivered  A.  became  bankrupt, 
and  thereupon  the  lessor  declared  the  lease 
forfeited.  A.  was  in  the  possession  of  the 
fixtures,  which  were  sold  by  his  assignees. 
Held,  that  the  fixtures  were  not  within  the 
order  and  disposition  of  A.,  and  therefore 
did  not  pass  to  his  assignees.  Ex  parte 
Thompson  &  Eearnside,  8  Jur.  633 ;  13  L. 
J.,  Clianc.  354.     (Eng.) 


7.  A  lessee  of  a  public  house,  the  fix- 
tures of  which,  as  between  the  lessor  and 
lessee  were  removable  by  the  latter,  made 
an  equitable  mortgage  of  the  house,  which 
carried  with  it  the  fixtures,  and  remained  in 
possession  of  the  house  and  fixtures  until 
he  became  bankrupt.  Held,  that  the  fix- 
tures were  the  property  of  the  mortgagees,  , 
and  did  not  pass  to  and  vest  in  the  assignees 
of  the  lessees,  as  being  in  his  order  and  dis- 
position. Ex  parte  Barclay,  5  He  G-.,  Mac. 
&  G.  403 ;  1  Jur.,  N.S.  1145 ;  25  L.  J.,  Bank. 
1.    (Eng.) 

8.  Where  A.  took  a  lease  of  a  house  and 
premises  for  a  certain  number  of  years  and 
took  the  tenant's  fixtures  in  the  house  at  a 
valuation  from  the  landlord,  and  afterwards 
mortgaged  the  term,  including  the  fixtures, 
to  B.,  and  then  became  bankrupt.  It  was 
held,  that  the  fixtures  were  not  goods  and 
chattels  within  the  order  and  disposition  of 
the  bankrupt,  and  did  not  pass  to  and  vest 
in  the  assignee.  Boydell  v.  M'Michael,  1 
C,  M.  &  B.  177;  3  Tyr.  974.     (Eng.) 

9.  A.  mortgaged  in  fee  to  B.  a  piece  of 
ground  and  remained  in  possession  thereof, 
and  erected  thereon  buildings  in  which  he 
put  a  steam  engine,  hay-cutter,  corn -crusher, 
malt-mill  and  mill  stones,  all  of  which,  ex- 
cept the  mill  stones,  were  fastened  to  the 
freehold,  but  in  such  a  way  that  they  could 
be  removed  at  any  time  without  injury  to 
themselves  or  the  buildings.  A.  then  be- 
came bankrupt.  Held,  that  the  relation 
between  A.  and  B.  was  not  that  of  tenant, 
and  landlord,  but  that,  though  the  articles 
were  put  up  for  the  purposes  of  A.'s  trade, 
yet  as  they  were  put  up  with  the  object  of 
permanently  benefiting  the  inheritance  and 
there  was  no  evidence  of  any  intention,  as 
between  A.  and  B.,  that  such  articles  should 
not  become  part  of  the  mortgaged  estate, 
they  were  therefore  fixtures  and  so  did  not 
pass  to  and  vest  in  the  assignees  of  A.  ia 
bankruptcy.  Walnisley  v.  Milne,  6  Jur., 
N.  S.  125;  29  L.  J.,  G.  P.  97;  7  C.  B., 
N.  S.  115.    (Bug.) 

10.  A  leasehold  factory  was  mortgaged 
to  A.,  and  afterwards  the  machinery  in  it 
separately  to  B.  by  the  lessees,  who  were 
traders  and  were  allowed  to  retain  posses- 
sion of  the  premises  and  machinery  up  to  the 
time  they  became  bankrupt.   Held,  that  the 


440 


FIXTURES  AND  MACHINERY. 


movable  machinery,  being  in  the  order  and 
disposition  of  the  bankrupts,  passed  to  and 
Tested  in  the  assignees,  but  that  the  machi- 
nery fixed  to  the  freehold  did  not,  though 
mortgaged  separately.  "Whitmore  v.  Enip- 
son,  23  Bern.  313 ;  3  Jur.,  N.  S.  230 ;  26 
L.  J.,  Chanc.  364.    (Eng.) 

11,  A  tenant  covenanted  with  his  land- 
lord to  keep  machinery  to  a  certain  value  on 
the  demised  premises,  as  security  for  rent. 
The  tenant  became  bankrupt,  there  being 
no  rent  due  at  the  time.  The  assignees  im- 
mediately entered  for  the  purpose  of  remov- 
ing the  machinery  before  the  next  instalment 
of  rent  became  due.  The  landord  resisted,  on 
the  ground  that  the  covenant  gave  him  a  lien 
on  the  machinery.  Held,  that  the  assignees 
were  entitled  to  remove  the  machinery,  as 
the  provision  of  reputed  ownership  applied. 
Shuttleworth  v.  Hernaman,  \  De  G.  (&  J. 
322;  3  Jv,r.,  N.  S.  1313 ;  26  L.  J.,  Bank. 
61.    (Eng.; 

13.  Where  traders,  owners  in  fee   of  a 
copper  rolling  mill,  mortgaged  the  property 
to  the  plaintiff  by  the  description  "  all  that 
land,  mills  and  factories,  and  also  the  steam 
engine,  boilers,  mill  gear,  millwright  work 
and  machinery  then  or  thereafter  to  be  fixed 
on  said  land,"  with  a  covenant  not  to  remove 
any  part  without  the  permission  of  the  mort- 
gagee. The  traders  afterwards  became  bank- 
rupt.    Held,  that  by  placing  the  machinery 
and  chattels   in   connection  with   the   land 
while  seized  thereof  in  fee,  the  traders  united 
the  property  in  the  chattels  with  the  prop- 
erty in  the  land,  and  a  mortgage  of  the  land 
alone  would  pass   all  chattels  so  connected 
with  it;   that  the  mortgage  did  not  cover 
chattels  resting  merely  by  their  own  weight 
on  the  premises  ;   that  where  one  class  of 
machinery,  on  the  premises  at  the  time  of 
making  of  the  mortgage,  was  actually  re- 
moved by  the  assignees  before  the  commence- 
ment of  the  action  and  such  class  of  machi- 
nery consisted  of  a  portion  very  massive,  yet 
movable  on,  or  entirely  removable  from  a 
castiron  bed  firmly  let  into  the  ground,  and 
to  which   bed  the  movable  portion  was  at- 
tached by  clamps  or  screws.     The  whole 
machine,  the   movable  part  as  well  as  the 
bed,  was  a  fixture  and  therefore  did  not  be- 
long to  the  assignees  as  against  the  plaintiff. 
Mather  v.  Fraser,  2  Kay  &  J.  536 ;   2  Jw., 
N.  S.  900;  25  L.  J.,  Chanc.  361.    (Eug.) 


13.  Vesting  in  assignees.  Under 
21  Jac.  1,  c.  19,  s.  11,  stills  and  other  things 
fixed  to  the  freehold  are  not  goods  and  chat- 
tels, and  so  therefore  do  not  pass  to  and  vest 
in  the  assignees.  Horn  v.  Baker,  9  East, 
215.     (Bng.) 

14.  Where,  by  the  custom  of  the  coun- 
try, the  machinery  aflJxed  to  the  freehold 
of  iron  works  is  furnished  by,  and  continues 
the  property  of,  the  lessor,  such  machinery 
is  not  withni  the  order  and  disposition  of  a 
bankrupt  trader,  and  therefore  does  not  pass 
to  his  assignees.  Rufford  v.  Bishop,  5  Buss. 
346;  Hubbard  v.  Bagshaw,  4  Sims.  326. 
(Eng.) 

15.  A  person,  who  works  a  coat  mine,  is 
the  reputed  owner  of  the  furniture  thereof, 
which,  upon  his  bankruptcy,  will  pass  to  and 
vest  in  his  assignees ;  but  a  steam  engine 
erected  for  the  purpose  of  working  the  col- 
liery, to  be  used  by  the  bankrupt  during  bis 
term,  but  to  be  held  as  the  property  of  the 
landlord,  subject  to  such  use,  does  not  pass 
to  and  vest  in  the  assignees,  for  it  does  not 
come  within  the  description  of  goods  and 
chattels,  nor  had  the  bankrupt  the  actual  or 
apparent  ownership  thereof.  Combs  t).  Beau- 
mont, 2  N.  (&  M.  235 ;  b  B.  <&  Ad.  72. 
(Eng.) 

1 6.  Where  a  lease  contained  a  covenant 
on  the  part  of  the  lessee  to  erect  a  steam 
engine,  machinery  and  buildings  proper  to 
carry  on  the  business  of  a  shipwright,  which, 
on  the  expiration  or  sooner  determination  of 
the  lease,  were  to  belong  to  the  landlord 
without  his  paying  therefor,  with  a  proviso, 
however,  that  this  was  not  to  apply  to  fix- 
tures erected  or  set  up  for  any  other  pur- 
pose than  that  of  carrying  on  the  busines  of 
shipwright,  but  that  it  should  be  lawful  for 
the  lessee  at  any  time  during  the  term  or  at 
its  expiration  to  remove  such  last  mentioned 
fixtures.  And  a  further  proviso,  that  if  the 
lessee  became  bankrupt,  the  lessor  might  re- 
enter and  take  possession  of  and  have  and 
use  as  his  own  property,  without  paying 
anything  therefor,  all  steam  and  other  en- 
gines used  or  employed  on  said  premises  in 
or  about  the  busniess  of  shipbuilder.  The 
lessee  having  become  bankrupt,  the  lessor  re- 
entered for  the  forfeiture.  Held,  that  the 
assignees  of  the  lessee  were  entitled  to  rea- 
sonable time  to  enter  and  remove  the  fix- 
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tures,  that  were  not  set  up  for  shipbuilding 
business.  Stansfeld  v  Portsmouth,  4  C.  B., 
N.  8.  120;  4  Jwr.  N.  S.  440;  27  L.  J.,  C. 
P.  124.     (Eng.) 

17.  J.J  having  previously  mortgaged  the 
freehold  of  a  mill  with  the  machinery  there- 
on, conveyed  to  the  defendant  the  equity  of 
redemption  and  some  machinery,  which  had 
been  fixed  in  the  mill,  since  the  first  mort- 
gage. Afterwards  J.  assigned  by  deed  to 
the  defendant  in  consideration  of  500?.  ma- 
chinery erected  after  the  conveyance  of  the 
equity  of  redemption,  subject  to  redemption 
on  payment  of  500Z.,  and  covenanted  that 
the  mill  and  machinery  mentioned  in  the 
previous  conveyance,  should  also  be  charged 
with  said  500J.,  together  with  the  money  al- 
ready secured  thereby.  The  machinery, 
covered  by  the  last  deed,  was  erected  for 
carrying  on  the  manufactory  in  the  mill,  and 
for  more  conveniently  so  doing  part  of  it 
was  secured,  nailed  and  otherwise  fastened 
to  the  mill.  J.  having  been  in  possession  for 
more  than  twenty-one  days  after  the  making 
of  the  last  deed,  the  defendant  then  in  antici- 
pation of  J.  becoming  bankrupt,  entered  and 
took  possession  of  the  mill  and  machinery. 
J.  became  bankrupt,  and  his  assignees 
claimed  the  machinery  covered  by  the  last 
deed,  (which  machinery  was  still  on  the 
premises),  as  the  deed  had  not  been  regis- 
tered under  17  &  18  Vict.  c.  36.  Held, 
that  as  the  intention  of  the  parties  appear  to 
be  to  pass  the  machinery  separately  from 
the  realty,  so  that  it  should  not  become  a 
parcel  of  the  freehold  by  annexation,  subse- 
quently to  the  conveyance  of  the  equity  of 
redemption,  the  assignees  were  entitled  to 
the  machinery,  as  under  the  circumstances, 
it  was  personal  chattels  and  the  deed  was 
void,  as  against  them,  for  the  want  of  pro- 
per registration.  Waterfall  v.  Pennistone,  6 
El.  S  Bl.  876 ;  3  Jur.,  N.  S.  15 ;  26  L.  J., 
Q.  B.  100.     (Eng.) 


FORECLOSURE. 

1.  Cannot  proceed  -until  after 
proof  of  debt.  After  a  petition  in  bank- 
ruptcy has  been  filed,  the  beneficiary  in  a 
trust  deed,  covering  the  bankrupt's  property, 
cannot  go  on  and  foreclose  his  security  by  a 
sale  under  his  deed,  until  he  has  proved  his 

Gaz.  56 


debt  against  the  bankrupt's  estate.     Young 
et  al.  V.  Oook  et  al.  (_Mo.)  5  iV.  B.  B. 

2.  Of  mortgage,  adverse  to  as- 
signee. An  assignee  in  bankruptcy  under 
the  act  of  1841,  who  has  notice  of  a  suit  for 
the  foreclosure  of  a  mortgage  pending 
against  the  bankrupt,  which  he  could  de- 
fend in  the  name  of  the  bankrupt,  is  bound 
by  the  decree,  though  not  made  a  party  nor 
intervening  in  the  suit.  It  seems  that  the 
assignee,  on  his  grantees  if  not  foreclosed, 
were  limited  by  the  8th  section  of  the  act  of 
1841,  to  the  period  of  two  years,  for  the 
commencement  of  an  action  to  redeem  the 
land  mortgaged.  Cleveland  v.  Boerum,  10 
Smith's,  (24  N.  T.)  623. 

3.  Of  mortgage  by  creditor.  See 
Mortgage,  Fobbclosurb  of  by  Cbeditob. 
In  re  Freielle,  (Mich.^  5N.B.B.  119. 


FOREIGN. 

1.  Assignee,  rights  of.  Although  the 
right  of  a  foreign  assignee  in  bankruptcy 
must,  as  respects  assets  situated  in  the 
United  States,  yield  to  the  claims  of  do- 
mestic creditors,  yet  such  foreign  assignee 
may  maintain  suits  in  our  courts  to  collect 
the  assets  of  the  bankrupt's  estate.  Hunt  v. 
Jackson,  5  Bl.  0.  C.  349. 

2.  Attachment,  trustee  in.  If  one 
charged  as  trustee  in  foreign  attachment  be- 
comes insolvent  after  demand  made  upon 
him  on  execution,  and  the  suing  out  of 
scire  facias,  and  his  assignees  in  insolvency 
come  in  and  defend,  judgment  cannot  be 
rendered  against  them.  Ilulbert  v.  Bran- 
ning,  15  Grays,  (Mass.)  534. 

3.  Attachment  against  assignee. 

The  assignee  of  a  bankrupt  is  not  liable  to 
be  summoned  as  the  trustee  of  the  bank- 
rupt in  a  process  of  foreign  attachment  by 
the  surety  of  the  bankrupt  in  a  bond  to  the 
United  States,  who  has  paid  the  money  due 
on  the  bond;  but  the  action  must  be 
brought  directly  against  the  assignee.  Oliver 
V.  Smith,  5  Mass.  188. 

4.  Bankruptcy.  Our  courts  will  not 
recognize  or  enforce  a  right  or  title  acquired 
under  a  foreign  bankrupt  law,  or  foreign 
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judicial  proceedings.  Accordingly  held, 
that  an  action  could  not  be  brought,  in  the 
courts  of  this  state,  by  trustees  of  the  estate 
and  effects  of  the  firm  declared  by  the  tri- 
bunal of  commerce  of  the  city  of  Brussels, 
in  Belgium,  to  be  insolvent  and  bankrupt,  to 
recover  the  possession  of  certain  goods  and 
chattels  in  the  possession  of  the  defendant 
in  this  state,  the  title  and  right  of  posses- 
sion of  which  was  claimed  to  have  passed  to 
the  plaintiffs  as  such  trustees,  under  and  by 
virtue  of  such  bankrupt  proceedings.  Mos- 
selman  v.  Caren,  33  Barb.  66. 

5.  The  rule  in  Pennsylvania  is,  that  an 
involuntary  transfer,  by  proceeding  in  bank- 
ruptcy in  a  foreign  state,  of  property  here, 
will  be  regarded,  except  so  far  as  it  inter- 
feres with  the  claims  of  American  creditors, 
and  foreign  assignees  may  sue  here  in  the 
name  of  the  bankrupt.  Merrick's  estate, 
W.  &  S.  Pa.  B.  9. 

6.  Corporation,  when  not  barred 
by  discharge  in  Massachusetts.  A 
certificate  of  discharge  in  insolvency  is  no 
bar  to  an  action  by  a  foreign  corporation 
against  the  payee  of  a  note  who  indorsed  it 
to  them  in  blank  before  its  maturity,  al- 
though the  note  itself  was  executed  and  made 
payalle  in  this  commonwealth  by  a  citizen 
thereof.  Producers'  Bank  sj.Farnum,  t  Al- 
len, (Mass.)  10, 

7.  Draft.  Where  drafts  made  and  dated 
at  Neuremborg,  Bavaria,drawn,or  purporting 
to  be  drawn  on  a  house  at  Leipsic,  accepted 
by  authorized  agents  in  the  United  States  by 
merely  writing  the  word  "  accepted  "  with 
date  and  drawee's  name  across  the  face  of 
the  draft  are  overdue  and  payment  thereof 
is  suspended  for  a  period  of  14  days,  the 
drawee  having  n,  place  of  business  in  the 
United  States  within  the  southern  district 
of  New  York,  at  which  the  acceptances  were 
executed,  will  be  ordered  to  show  cause  why 
he  shall  not  be  adjudicated  a  bankrupt  upon 
the  petition  of  the  maker  or  owner  of  the 
draft.  Geyer  v.  Bombard  &  Beyrick,  (S.  D. 
N.  r.)     Unreported. 


FORFEITURE. 
1 .  The  forfeiture  takes  effect  for  the  ben- 
efit of  the  creditors  under  the  commission, 
and  cannot  be  in  force  if  there  is  no  longer 


any  commission  subsisting.  Davis  v.  Hold- 
ing, 11  A.  &  E.  WQ;  Z  P.  <&  D.  413. 
(Eng.) 

2.  Bills  of  exchange  given  to  a  petition- 
ing creditor,  by  way  of  illegal  composition, 
cannot  be  enforced  by  him ;  but  if,  since  the 
agreement  was  made,  no  further  proceedings 
have  been  taken  in  the  bankruptcy,  he  may 
sue  the  bankrupt  on  the  original  considera- 
tion.   Id. 

3.  A  defendant  being  creditor  of  C, 
struck  a  docket  against  him  and  issued  a 
flat,  but  did  not  file  it  under  2  &  3  Will.  3, 
c.  114,  s.  5,  nor  otherwise  proceed  in  the 
bankruptcy.  Afterward,  he  was  requested 
by  C.  to  sign  a  composition  deed,  together 
with  C.'s  other  creditors,  accepting  10s.  in 
the  pound.  He  refused  to  do  this,  except 
receiving  security  for  his  whole  debt,  which 
C.  gave  him  by  promissory  notes,  and  the 
defendant  thereupon  signed  the  deed.  C. 
afterwards  committed  an  act  of  bankruptcy, 
and  a  fiat  was  prosecuted,  under  which 
assignees  were  appointed.  Before  this  act 
of  bankruptcy  the  defendant  received  money 
on  one  of  the  notes  which  had  fallen  due. 
The  assignees  brought  an  action  for  the 
amount.  Held,  that  they  could  not  recover 
for  that,  although  the  case  was  within  6 
Geo.  4,  c.  16,  s.  8,  and  defendant's  debt  was 
forfeited,  the  money  was  to  be  paid  only  to 
persons  appointed  by  commissioners  under 
some  commission  founded  on  defendant's 
docket,  or  under  some  later  commission, 
and  no  appointment  for  this  purpose  had 
been  made;  and  that,  as  0.  himself  could 
not  recover  the  money,  being  a  party  to  the 
transaction,  the  assignees  who  succeeded 
only  to  C.'s  right,  could  not.  Belcher  v 
Sambourne,  Q.  B.  414;  8  Jur.  858.   (Eng.^j 

4.  A.  being  indebted  to  B.  in  5002.,  and 
to  other  creditors  in  a  large  amount,  a  dock- 
et was  struck  against  him  by  B.,  but  no 
commission  of  bankruptcy  was  opened  upon 
it.  It  was  then  arranged  between  A.  and 
B.,  that  A.  should  pay  a  composition  of  10s. 
in  the  pound  to  his  creditors,  if  they  would 
take  the  same,  but  that  B.'s  debt  should 
stand  over  The  creditors  agreed  to  take 
the  composition,  and,  on  their  receiving  the 
amount  on  their  respective  debts,  signed  a 
release  to  A.  of  the  remainder.  B.  did  not 
receive  any  money  under  the  composition. 


FORGERY— FORMS  AND  SCHEDULES. 
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nor  did  he  sign  the  release,  hut  shortly  after 
the  same  had  been  executed,  he  sued  A.  for 
the  500Z.,  who  thereupon  gave  him  a  cogno- 
vit for  the  amount.  Judgment  was  signed 
by  B.  on  this  cognovit  within  twenty-one 
days  of  its  execution,  but  it  was  not  left 
with  the  master  to  be  filed.  Six  years 
afterwards,  B.  issued  a^.  fa.  on  this  judg- 
ment, and  levied  the  amount  on  the  goods 
of  A.;  who  within  two  months  of  that  time 
became  bankrupt,  and  a  fiat  was  issued 
against  him.  Held,,  on  an  application  by 
his  assignees,  to  set  aside  this  judgment  and 
execution,  that  the  debt  of  B.  was  not  for- 
feited under  6  Geo.  4,  c.  16.  s.  8.  Bushell 
«.  Boord,  1.  B.  C.  Bep.  260.     (Eng.). ' 

5.  R.,  Gr.  and  H.  carried  on  business  as 
partners.  They  subsequently  dissolved  part- 
nership, and  the  business  was  carried  on  by 
R.  and  G.  R.  was  also  engaged  in  other 
partnership  transactions,  with  which  neither 
G.  nor  H.  was  connected.  On  the  3rd  Au- 
gust, 1842,  R.  commited  an  act  of  bank- 
ruptcy. On  the  4tli  a  docket  was  struck 
against  him  by  the  bank  of  M.,  and  on  the 
5th  a  separate  fiat  was  issued  against  him  ; 
on  the  17th  of  August  a  joint  flat  was  issued 
against  R.  and  G.,  and  on  the  18th  a  joint 
flat  was  issued  against  R.  G.  and  H. ;  on 
the  1st  and  3rd  October,  the  separate  fiats 
and  joint  flat  against  R.  and  G.  were  annull- 
ed. The  bank  of  M.  had  not  struck  or 
joined  in  striking  either  of  the  dockets  ex- 
cept that  against  R.  On  the  5th  August 
and  the  1st  September,  and  in  the  interven- 
ing time  between  those  days,  certain  bills 
and  monies,  forming  part  of  the  joint  estate 
of  R.  and  G.,  were  delivered  and  paid  by 
them  to  the  bank  of  M.,  in  payment  pro 
tanto  of  a  debt  due  to  the  bank  from  them 
jointly.  The  bank  was  a  joint  creditor  of 
R.  and  G.  to  a  large  amount,  over  and  above 
the  bills  and  money  so  paid.  There  were 
also  other  joint  creditors  of  R.  and  G.  Held, 
that  such  payment  did  not  raise  a  case  of 
forfeiture  under  6  Geo.  4,  c.  16,  s.  8,  against 
the  bank  of  M.  Ex  parte  Smith,  3  Mont., 
B.  &  D.  144.     (Eng.) 


FORGERY. 

1.  Under  the  act.  And  be  it  further 
enacted,  That  if  any  person  shall  forge  the 
signature  of  a  judge,  register  or  other  officer 
of  the  court,  or  knowingly  concur  in  using 


any  such  forged  or  counterfeit  signature  or 
seal,  for  the  purpose  of  authenticating  any 
proceeding  or  document ;  or  shall  tender  in 
evidence  any  such  proceeding  or  document 
with  a  false  or  counterfeit  signature  of  any 
such  judge,  register  or  other  ofiicer,  or  a 
false  or  counterfeit  seal,  subscribed  or  at- 
tached tKereto,  knowing  such  signature  or 
seal  to  be  false  or  counterfeit,  any  such  per- 
son shall  be  guilty  of  felony,  and  upon  con- 
viction thereof  shall  be  liable  to  a  fine  of  not 
less  than  five  hundred  dollars,  and  not  more 
than  five  thousand  dollars,  and  to  be  im- 
prisoned not  exceeding  five  years,  at  the 
discretion  of  the  court.  Section  46  U.  S. 
bankrupt  act,  1867. 


FORMS  AND  SCHEDULES. 

1.  The  several  forms  specified  in  the 
schedules  annexed  to  these  orders  for  the 
several  purposes  therein  stated,  shall  be  ob- 
served and  used  with  such  alterations  as 
may  be  necessary  to  suit  the  circumstances 
of  any  particular  case.  In  all  cases  where, 
by  the  provisions  of  the  act,  a  special  order 
is  required  to  be  made  in  any  proceeding, 
or  in  any  case  instituted  under  the  act  in  a 
district  court  of  the  United  States,  such 
order  shall  be  framed  by  the  court  to  suit 
the  circumstances  of  the  particular  case ; 
and  the  forms  hereby  prescribed,  shall  be 
followed,  as  nearly  as  may  be,  and  so  far  as 
the  same  are  applicable  to  the  circumstances 
requiring  such  special  order.  In  proceed- 
ings in  equity,  instituted  for  the  purpose  of 
carrying  into  effect  the  provisions  of  the 
act,  or  of  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice 
estabhshed  by  the  supreme  court  of  the 
United  States  shall  be  followed  as  nearly  as 
may  be.  In  proceedings  at  law  instituted 
for  the  same  purpose,  the  rules  of  the  circuit 
court  regulating  the  practice  and  procedure 
in  cases  at  law,  shall  be  followed  as  nearly 
as  may  be.  But  the  court,  or  the  judge 
thereof,  may,  by  special 'rule  in  any  case, 
vary  the  time  allowed  for  return  of  process, 
for  appearance  and  pleading,  and  for  taking 
testimony  and  publication,  and  may  other- 
wise modify  the  rules  for  the  preparation  of 
any  particular  case  so  as  to  facilitate  a 
speedy  hearing.  General  order  No.  32,  Sup. 
Ct.  U.  S. — In  bankruptcy. 
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FOUE  MONTHS. 


FOUR  MONTHS. 

1.  In  an  action  brought  by  the  assignee 
to  recover  money  paid  to  a  creditor  by  way 
of  preference,  more  than  four  months  before 
the  filing  of  the  petition,  judgment  must  be 
rendered  for  the  defendant.  In  re  Maurer, 
(Pas.)  4  N.  B.  B.  142. 

2.  Where  the  note  and  warrant  of  attor- 
ney on  which  a  judgment  was  founded, 
were  given  within  four  months  before  pro- 
ceedings in  bankruptcy,  being  the  agreed 
security  for  a  loan  made  at  the  time,  and  it 
conclusively  appeared  that  the  creditor  had 
no  reasonable  cause  to  believe  the  debtor  to 
be  insolvent,  though  he  knew  him  to  be  so 
at  the  time  of  entering  the  judgment,  the 
court  decided  the  judgment  to  be  valid. 
Vogle  V.  Lathrop,  (Pa.)  4  N.  B.  B.  146. 

3.  The  clause  in  section  fourteen  of  the 
United  States  bankrupt  act  of  1867,  pro- 
viding that  the  conveyance  therein  men- 
tioned, "  shall  dissolve  any  attachment  made 
within  four  months  next  preceding  the  com- 
mencement "  of  the  debtor's  proceedings  in 
bankruptcy,  is  an  equivalent  to  an  express 
provision  for  the  preservation  of  an  attach- 
ment made  more  than  four  months  before 
said  time.  Leighton  v.  Kelsey  et  al.  (Jkfe.) 
4  iV.  B.  B.  155. 

4.  A  creditor  will  be  allowed  to  prose- 
cute his  suit  to  final  judgment  where  it  has 
been  commenced  more  than  four  months 
prior  to  filing  of  a  petition  in  bankruptcy, 
and  a  lien  acquired  by  attachment  of  prop- 
erty of  bankrupt  on  mesne  process,  will  be 
preserved,  though  bankrupt  may  have  ob- 
tained his  discharge  while  the  suit  is  pend- 
ing. Bates  V.  Tappan,  3  N.  B.  B.  159 ;  s.  c. 
99  Mass.  B.  376. 

5.  Where  counter  suits  were  pending  in 
a  state  court,  in  one  of  which  an  attach- 
ment had  been  made  more  than  four  months 
prior  to  the  commencement  of  bankruptcy 
proceedings  against  one  of  the  parties,  and 
in  the  other  there  was  no  security  by  attach- 
ment on  the  counter  claim  or  set  off,  (against 
the  person  now  a  bankrupt,)  the  parties 
thereto  (being  brothers-in-law)  stipulated 
one  day  prior  to  the  commencement  of  bank- 
ruptcy proceedings  against  the  party  whose 
property  had  been  attached,  that  the  suit  in 


which  there  was  an  attachment  might  pro- 
ceed, and  all  other  actions  between  the  par- 
ties be  discontinued.  Held,  that  the  litiga- 
tion in  its  subsequent  stages  is  in  fraud  of 
the  bankrupt  act,  and  an  attempted  invasion 
of  the  rights  of  the  general  creditors.  In  re 
Sampson  et  al.  (Vt.)  4  N.  B.  B.  1. 

6.  The  assignment  of  a  bankrupt's  estate 
under  section  14  of  the  U.  S.  bankrupt  act 
of  1867,  does  not  dissolve  an  attachment  of 
his  estate  made  more  than  four  months  prior 
to  the  commencement  of  proceedings  in 
bankruptcy.  When  the  officer's  return 
shows  that  an  attachment  was  made  more 
than  four  months  prior  to  the  defendant's 
commencement  of  proceedings  in  bankrupt- 
cy, the  plaintiff  is  entitled  to  judgment  to 
be  satisfied  out  of  the  specific  property  re- 
turned upon  the  writ.  Bowman  v.  Hard- 
ing, (Me.')  4:N.B.B.5;  citing  7  How.  612 ; 
14  iV.  S.  509. 

7.  In  an  action  brought  by  an  assignee  in 
bankruptcy  against  a  creditor  to  recover  the 
value  of  certain  property  transferred  by  the 
bankrupt  to  the  creditor,  within  four  months 
preceding  the  adjudication  of  bankruptcy, 
it  not  being  shown  that  a  preference  of 
creditors,  or  a  fraud  on  the  act  was  thereby 
intended,  but  that  the  same  was  done  in 
pursuance  to  a  previous  agreement,  and  to 
prevent  the  squandering  of  the  property  by 
the  bankrupt ;  the  assignee  was  not  allowed 
to  recover.  In  re  Wadsworth,  (Cow«.)  2 
N.  B.  B.  101. 

8.  Recording  mortgage  necessa- 
ry previous  to  bankruptcy.  A  chattel 
mortgage  not  valid  as  against  creditors  under 
the  state  law,  and  under  which  the  mort- 
gagee has  taken  possession,  having  at  the 
time  reasonable  cause  to  believe  his  debtor 
insolvent,  is  invalid  as  against  the  assignee 
in  bankruptcy.  Though  the  mortgage  be 
good  as  between  the  parties,  and  given  to 
secure  a  bona  fide  loan,  the  mortgagee  not 
having  it  acknowledged  and  recorded  as  re- 
quired by  the  state  statute,  but  retaining  it 
until  the  insolvency  of  the  debtor  loses  his 
lien.  He  cannot  by  then  taking  possession 
be  remitted  to  his  rights  as  of  the  date  of 
the  mortgage.  Though  possession  was  taken 
before  commencement  of  proceedings  in 
bankruptcy,  and  was  in  accordance  with 
the  provisions  of  the  mortgage,  yet  being 
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within  the  time  limited  by  the  bankrupt  act, 
it  operated  as  a  preference,  void  as  against 
creditors,  and  is  equally  void  as  against  the 
assignee.  Harvey,  assignee,  v.  Crane,  5  N. 
B.B.  218;  3  C.  L.  N.  Ul. 

9.  "When  judgments  obtained 
within  not  void.  Where  debtor  gave  to 
his  creditors  several  bonds,  with  warrants 
of  attorney  to  confess  judgment,  for  money 
lent  in  good  faith,  when  neither  tlie  borrower 
or  lender  has  reasonable  cause  to  believe 
that  the  debtor  was  insolvent  or  intended 
any  fraud  upon  the  provisions  of  the  bank- 
rupt act.  Held,  that  judgments  subsequent- 
ly entered  thereon  within  four  months,  of  the 
date  of  filing  petition  in  bankruptcy,  and 
when  both  the  debtor  and  the  creditors  had 
cause  to  believe  the  debtor  to  be  insolvent 
and  intended  a  fraud  upon  the  provisions  of 
the  act  were  fraudulent  preferences.  In  re 
Wright,  2  N.  B.  B.  155,  considered  and 
overruled,  in  re  Lord,  (JT.  J".)5  JVr.B.iJ.318. 


FOUR  AND  SIX  MONTHS. 

[See  Fraudulent  CoNVErANCBS.] 

1 .  A  sale  to  a  pre-existing  creditor  must 
be  made  within  four  months  before  the  filing 
of  the  petition,  to  be  declared  void,  and  to 
any  other  person,  within  six  months.  In  re 
Hunt,  (E.  J.)  2  2V".  B.  B.  166. 

2.  A  payment  made  to  a  debtor  by  a 
creditor,  who  is  in  insolvent  circumstances, 
more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy  by  or  against 
him,  although  made  to  the  creditor  by  way 
ol  preference,  will  be  sustained  as  against 
the  assignee  under  the  provisions  of  the  first 
clause  of  section  35  of  the  U.  S.  bankrupt 
act  of  1867.  The  limitation  of  four  and  six 
months  in  said  35th  section,  are  limitations 
■upon  payments  and  conveyances  which  are 
otherwise  valid  under  the  common  law,  or 
statute  laws  of  the  states;  but  where  the 
payment,  conveyance  or  other  transaction  is 
fraudulent,  by  any  other  recognized  rule  of 
law,  the  assignee  must  sue  within  two 
years.  The  first  subdivision  of  sec.  35  of 
said  bankrupt  act,  with  its  limitation  of 
four  months,  applies  only  to  cases  of  pay- 
ments or  conveyances  made  to  a  creditor  in 
consideration  of  pre-existing  debts  by  way 


of  preference ;  while  the  second  subdivision 
applies  to  transfers  and  conveyances  made 
contrary  to  the  provisions  and  policy  of  the 
said  bankrupt  act,  or  in  fraud  thereof.  The 
provisions  of  section  39,  avoiding  certain 
acts,  are  subject  to  the  limitations  of  four 
and  six  months,  contained  in  section  35. 
Bean,  assignee,  v.  Brookmire  &  Rankin, 
(Jfiss.)  4  N.  B.  B.  57. 


FRAUD. 

1 .  The  question  whether  the  debt  be  one 
contracted  in  fraud,  may  be  examined  into 
and  determined  by  the  district  court.  In 
re  Glaser,  {S.  D.  N.  Y.)  1  N.  B.  B.  73. 

2.  Debts  created  by  fraud  are  excepted 
from  the  operation  of  the  discharge.  In  re 
Clarke,  (&  B.  N.  T.)  2N.B.B.U;  in  re 
Bashford,  (_S.  D.  N.  Y.)  2  JV.  B.  B.  26 ;  in 
re  Wright,  (<?.  D.  N.  F.)  2  N.  B.  B.  57. 

3.  A  debt  created  by  fraud  is  provable, 
under  the  IT.  S.  bankrupt  act  of  1867.  In 
re  Rundle  &  Jones,  (5.  B.  N.  Y.)  2  N.  B. 
JS.  49. 

4.  A  claim  where  the  gravamen  of  the 
complaint  is  fraud  is  not  so  merged 
that  the  judgment  cannot  be  said  to  be  a 
debt  created  by  fraud,  and  it  is  permissible 
for  a  court  of  bankruptcy  to  make  such  an 
examination  of  the  judgment  as  will  enable 
it  to  determine  whether  the  debt  upon  which 
it  is  founded  is  created  by  fraud.  In  re 
Patterson,  1  N.  B.  B.  58. 

5.  Where  a  merchant  purchased  his  stock, 
or  any  part  thereof,  on  credit,  there  is  an 
implied  promise  that  the  proceeds  of  the 
sale  should  be  applied  towards  liquidating 
the  debt  thus  contracted.  And  he  commits 
a  fraud  upon  his  creditor  if  he  appropriates 
the  proceeds  to  any  other  purpose  until  the 
obligation  is  discharged,  or  fails  to  use  his 
best  skill  and  attention  towards  his  busi- 
ness. Davis  e(  aZ.  ».  Armstrong,  (Jlfiss.)  3 
JSr.  B.  B.  7. 

6.  A  bankrupt  is  guilty  of  fraud,  who 
conveys  his  property  to  his  wife  after  his 
insolvency  becomes  known  to  him.  In  re 
Adams,  (ilfass.)  3  N.  B.  B.  139. 

7.  A  solvent  debtor  is  guilty  of  fraud  If 
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he  has  the  means,  and  fails  to  pay  his  com- 
mercial paper  if  insolvent;  he  is  likewise 
guilty  of  fraud  if  he  does  not  go  into  vol- 
untary bankruptcy,  when  his  commercial 
paper  remains  due  and  unpaid.  In  re 
Lowenstein,  (S.  B.  N.  T.)  2  N.  B.  B.  99. 

8.  An  action  of  tort  for  a  specific  fraud 
and  deceit  is  not  within  the  description  in 
the  14th  section  of  the  U.  S.  bankrupt  act 
of  1867,  of  assets  which  pass  to  the  assig- 
nee in  bankruptcy.  In  re  Crockett  et  al. 
iS.S.N.  T.)  2  N.B.B.  75. 

9.  It  is  not  necessary  that  there  should 
be  a  continued  fraud  for  fourteen  days,  but 
a  merchant,  banker  or  trader,  deliberately 
commits  an  act  of  fraud,  by  refusing  or 
stopping  payment  of  his  commercial  paper, 
and  should  have  his  property  administered 
in  a  bankrupt  court.  In  re  Thompson  & 
McClallen,  (JZ?.)  3  N.  B.  B.  45. 

[See  Arrest,  Assignment.] 

10.  The  possession  of  an  insolvent,  after 
a  bona  fide  assignment  of  all  his  property, 
for  the  benefit  of  all  his  creditors,  is  not 
fraudulent  when  continued  at  the  request  of 
the  assignees,  and  for  their  benefit.  Vre- 
denberg  v.  White  &  Stout,  1  Johnson,  157. 

1 1 .  A  creditor  is  a  competent  witness  to 
prove  fraud  in  the  petitioner,  who  applies  to 
be  discharged  under  the  insolvent  law.  In 
re  Green,  2  Dallas'  Pa.  Bep.  268. 

12.  In  cases  of  fraud  the  court  may  as- 
sume the  custody  of  personal  property  in 
the  hands  of  the  vendee  of  the  bankrupt ; 
but  if  vendee  has  purchased  in  good  faith, 
without  knowledge  of  the  fraud  of  the  ven- 
dor, and  is  able  to  respond  to  an  adverse 
final  judgment  upon  the  question  of  title, 
the  court  will  not  settle  the  question  upon 
motion.  In  re  Hunt,  (ij.  J.)  2  N.  B.  B. 
166. 

1 3.  A  sale  of  property  by  the  bankrupt 
out  of  the  usual  and  ordinary  course  of  busi- 
ness is  presumptively  fraudulent,  but  this 
presumption  may  be  rebutted  by  evidence 
aliunde  to  be  produced  by  the  vendee.  When 
it  is  sought  to  effect  a  second  vendee  with 
fraud,  such  fraud  must  be  shown,  and  the 
fact  that  he  knew  that  the  sale  by  the  bank- 


rupt to  the  first  vendee,  embraced  all  the 
stock  of  the  seller,  will  not  make  the  pur- 
chase of  the  second  vendee  fraudulent  in 
law.  Babbitt  v.  Waldron,  (Mo.)  4  JV.  B. 
iJ.  30. 

14.  By  non-delivery  of  assets.  1. 
"  The  strong  presumption  of  fraud  "  which 
may  detain  an  insolvent  debtor  in  confine- 
ment, must  be  confined  to  his  not  delivering 
up  his  estate  to  his  creditors.  In  re  Mayo, 
2  Yates'  Pa.  B.  31. 

15.  Prima  facie  evidence  of.  If  a 
sale,  assignment,  transfer,  or  conveyance  is 
not  made  in  the  usual  and  ordinary  course 
of  business  of  the  debtor,  the  fact  shall  be 
prima  fade  evidence  of  fraud.  Where  the 
proofs  show  that  the  debtors  were  retail 
dealers,  and  that  they  mortgaged  all  their 
property,  leaving  more  than  two-thirds  of 
their  indebtedness  wholly  unsecured,  argu- 
ment to  show  that  this  was  not  out  of  the 
ordinary  course,  &c.,  is  unnecessary  for  the 
transfer,  and  attendant  circumstances  afibrd 
prima  facie  evidence  of  fraud  of  the  provi- 
sions of  the  bankrupt  act.  Scammou  v. 
Cole  et  al.  {Me.)  5  JV.  JS.  B.  257. 

1 6.  "When  not  presumed  in  regard 
to  judgments.  Where  debtor  gave  to 
his  creditors  several  bonds  with  warrants 
of  attorney  to  confess  judgment  for  money 
lent  in  good  faith,  when  neither  the  bor- 
rower or  lender  has  reasonable  cause  to  be- 
lieve that  the  debtor  was  insolvent,  or 
intended  any  fraud  upon  the  provisions  of 
the  bankrnpt  act.  Held,  that  judgments 
subsequently  entered  thereon  within  four 
months  of  the  date  of  filing  petition  in  bank- 
ruptcy, and  when  both  the  debtor  and  the 
creditors  had  cause  to  believe  the  debtor  to 
be  insolvent,  and  intended  a  fraud  upon  the 
provisions  of  the  act  were  fraudulent  pre- 
ferences. In  re  Wright,  2  JV.  B.  B.  155, 
considered  and  overruled,  in  re  Lord,  (JV. 
J.)  5  JV.  B.  B.  318. 

1 7.  When  to  be  given  in  evidence. 
Where  the  form  of  the  pleadings  is  such 
that  a  party  has  had  no  opportunity  of  set- 
ling  up  fraud  in  accordance  of  a  bankrupt's 
discharge,  he  may  give  the  fraud  in  evidence 
on  the  trial  without  having  pleaded  it. 
Ruckmant  v.  Cowell,  1  Comstock,  (JV.  T.) 
505. 
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18.  Accordingly,  where  a  party  who  was 
sued  in  trespass  for  taking  goods  pleaded 
not  guilty,  and  gave  notice  of  justification 
under  a  judgment  and  execution  against  the 
plaintiflf,  and  on  the  trial  the  plaintiff  proved 
his  discharge  as  a  bankrupt  obtained  after 
the  judgment  was  rendered.  Held,  that  the 
defendant  might  give  fraud  in  evidence  so  as 
to  avoid  the  discharge.    Id. 


FRAUDULENTLY  ASSIGNED 
PROPERTY. 

1 .  Insolvent.  Under  the  34th  section 
of  the  act  of  the  assembly  of  16th  June, 
1836,  relating  to  insolvent  debtors,  the  estate 
of  the  debtors  rests  in  the  trustees  appointed 
by  the  court  at  the  moment  of  his  discharge, 
whether  the  trustees  appointed  became  qual- 
ified or  not ;  and  there  is  in  this  respect  no 
difference  between  property  which  has  been 
fraudulently  assigned  by  an  insolvent  before 
his  application  for  the  benefit  of  the  insol- 
vent laws,  and  his  property  which  has  not 
been  so  assigned.  Moncure  v.  Hansen,  15 
Penn.  B.  385. 


FRAUDULENT  ASSIGNMENT 
AND  CONFESSION  OF  JUDG- 
MENT. 

1.  C,  a  merchant,  in  failing  circum- 
stances, executed  to  trustees  sundry  deeds 
of  assignment  of  his  property,  in  trust,  to 
pay  his  creditors,  who  were  thereby  ranked 
into  classes,  and  were  to  be  paid  in  a  certain 
order  of  priority.  One  of  the  deeds  declared 
a  trust  to  pay  a  certain  sum  annually,  for  a 
limited  time  to  C,  the  debtor,  and  all  the 
assignments  were  subject  to  this  trust.  By 
another  of  the  deeds,  any  creditor  who 
should  attach  any  of  the  debtor's  property, 
was  to  be  excluded  from  the  benefit  of  the 
trusts,  which  last  provision  was  subse- 
quently annulled.  After vrards,  fearing  that 
the  assignments  might  not  prove  valid,  C. 
confessed  a  judgment  to  the  same  trustees, 
upon  the  same  trusts  for  creditors,  but  with- 
out the  reservation  in  his  own  favor,  which 
judgment  was  intended  to  be  resorted  to 
only  in  case  the  assignment  should  not  be 
adjudged  valid.  Held,  that  both  assign- 
ments and  judgments  were  void  in  toto, 
being  a  fraud  upon  creditors.  Ma,ckee  v. 
Cairns,  5  Cowen,  547. 


FRAUDULENT  CONVEY- 
ANCE. 

1 .  A  debtor,  in  failing  circumstances,  can- 
not sell  and  convey  his  land,  even  for  a  val- 
uable consideration,  by  deed,  without  reser- 
vations; and,  yet,  secretly  reserve  to  him- 
self the  right  to  possess  and  occupy  it,  even 
for  a  limited  time  for  his  own  benefit.  Nor 
will  this  rule  of  law  be  changed  by  the 
fact,  that  the  right  thus  to  occupy  it,  even 
for  a  limited  time,  is  a  part  of  the  consider- 
ation of  the  sale,  the  money  part  of  the 
consideration  being  on  this  account  propor- 
tionably  abated.  In  such  a  case,  the  court 
below  was  ordered  to  enter  a  decree  set- 
ting aside  the  conveyance  as  fraudulent. 
Larkins  v.  Aird,  2  N.  B.  B.  27. 

2.  A  fraudulent  conveyance  made  before 
the  passage  of  the  U.  S.  bankrupt  act  of 
1867,  does  not  come  within  the  terms  of 
section  29  of  said  act.  In  re  Rosenfeld, 
(JSf.  J.-)  N.  B.  B.  161. 

3.  Where  the  members  of  an  insolvent 
firm  make  a  conveyance  of  all  their  joint 
personal  property  to  creditors  who  have 
reasonable  cause  to  believe  the  firm  to  be 
insolvent,  and  within  four  months  there- 
after one  of  the  firm  is  adjudged  a  bankrupt 
on  his  own  petition,  the  conveyance  to  such 
creditors  does  not  constitute  a  preference 
which  the  assignee  of  the  bankrupt  partner 
can  avoid.  Forsaith  v.  Merritt  et  al.  (Mass.) 
3  N.  B.  B.  11. 

4.  When  a  sale  or  conveyance  by  the 
bankrupt  before  bankruptcy  is  void  as  to 
creditors  under  the  local  statute  of  the  state 
where  he  resides  and  the  sale  or  conveyance 
is  made,  the  assignee  of  the  bankrupt  may 
impeach  the  same  and  bring  suit  for  or  in 
respect  to  property  sold  or  conveyed.  The 
statute  of  the  state  of  Missouri  as  to  fraud- 
ulent conveyances  construed, and  applied. 
Allen  V.  Massey  et  al.  (Mo.)  4  N.  B.  B. 
75;  citing  Orafiin  v.  Rosenberg,  42  Mo. 
B.  439;  id.  43  Mo.  593;  State,  &c.  v. 
King,  44  ia  238;  Lesseur  v.  Herriford,  id. 
323;  Oarr  v.  Hilton,  1  Curtis,  C.  C.  B.  233. 

5.  Property  conveyed  by  a  bankrupt  in 
fraud  of  creditors,  prior  to  the  passage  of 
the  U.  S.  bankrupt  law  of  1867,  is  to  be  re- 
garded as  vested  in  the  assignee  in  bank- 
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ruptcy,  by  force  of  said  law,  and  by  virtue 
of  the  proceedings  thereunder.  Goodwin  v. 
Sharkly,  3  N.  B.  B.  138 ;  citing  Common- 
wealth V.  O'Hara,  N,  B.  B.  Sup.  xix ;  Spear 
V.  Warden,  1  Comstock,  (N.  T.)  144;  Hall 
V.  Kellogg,  12  N.  Y.  (2  Kern.)  325  ;  Reaves 
V.  Gamer,  12  Ala.  661. 

6.  A  creditor  who  has  received  a  fraudu- 
lent conveyance  of  property  made  with  in- 
tent to  depart  or  delay  the  operation  of  the 
IT.  S.  bankrupt  act  of  1867,  having  reasona- 
ble cause  to  believe  that  a  fraud  on  said  act 
was  intended,  cannot  prove  his  debt  until 
after  the  choice  of  an  assignee.  In  re  Cham- 
berlain et  al.  (Mich.')  3  N.  B.  B.  173. 

7.  The  first  section  of  the  bankrupt  act 
of  1841,  declares  that  the  making  of  any 
fraudulent  conveyance,  assignment,  sale,  gift 
or  other  transfer  of  lands,  tenements,  goods, 
or  chattels,  is  the  commission  of  an  act 
of  bankruptcy.  Shawhan  v.  Wherritt,  7 
How.  627. 

8.  The  provision  in  the  insolvent  laws, 
that  a  debtor'.s  conveyance  of  his  property, 
in  contemplation  of  insolvency,  with  intent 
to  give  a  preference  to  any  creditor  shall  be 
void  as  to  his  other  creditors,  and  that  his 
assignees  may  recover  the  property  so  con- 
veyed or  the  value  thereof,  from  the  creditor 
so  preferred  for  the  benefit  of  the  other  cred- 
itors, has  not  so  altered  the  common  law  re- 
specting fraudulent  conveyances  as  to  render 
such  conveyance  void  as  to  an  attaching 
creditor.  Penniman  v.  Cole,  8  Met.  (Mass.) 
496. 

9.  A  provision  in  the  assignment  by  an 
insolvent  debtor  of  all  his  property,  consist- 
ing in  part  of  unfinished  machinery,  and 
materials  in  process  of  manufacture,  the 
completion  of  which  was  necessary  to  an  ad- 
vantageous sale,  authorizing  the  assignees  to 
complete  the  manufacture,  and  work  up  the 
materials  at  the  expense  of  the  assigned  fund, 
as  their  judgment  might  be  advisable  so  as 
to  reali.se  the  greatest  amount  of  money 
therefrom,  renders  the  assignment  fraudulent 
and  void  on  its  face,  though  an  actual  fraud- 
ulent intent,  except  as  thereby  manifested, 
is  disproved.  Dunham  v.  Waterman,  3 
Smith,  (17  N.  Y.)  9. 

10.  In  holding  the  said  trust  deeds  not 
to  be  fraudulent  as  to  creditors,  and  so  void 


at  the  common  law,  or  under  the  statute 
against  frauds,  (2  E.  S.  137,)  the  court  pro- 
ceeds on  the  grounds  :  First.  Dehors  the 
deeds  there  is  no  evidence  of  any  intent  to 
delay  or  defraud  creditors,  but  on  the  con- 
trary the  evidence  proves  a  design  and  ex- 
pectation of  going  on  in  business,  and  paying 
all  debts  as  fast  as  they  matured ;  and  the 
trust  deeds  were  made  to  raise  money  in 
order  to  enable  the  company  thus  to  go  on 
and  pay  its  debts.  Second.  The  reservations 
on  the  deeds  for  the  benefit  of  the  company 
were  appropriated  to  such  a  transaction,  due 
on  themselves,  were  innocent  and  lawful.  But 
where  an  insolvent  or  frauding  debtor  pro- 
poses to  stop  business  and  wind  up  his 
affairs,  and  for  that  purpose  assigns  the 
whole,  or  the  mass  of  his  property,  he  must 
devote  it  unconditionally  to  the  payment  of 
his  debts.  He  can  make  no  reservation  to 
his  own  favor  until  all  his  creditors  are  sat- 
isfied. The  adjudged  cases  on  the  subject 
go  upon  this  principle  ;  but  the  principle  has 
no  application  to  transactions  like  these  now 
in  question.  Curtis  &  Leavitt,  1  Smith,  (15 
JSr.  Y.  B.)  24,  132,  205,  208. 

1 1 .  Debtor  cannot  make  reserva- 
tion for  himself.  The  cases  of  Murray 
V.  Riggs,  (15  John.  571 ;  2  John.  Gh.  Bep. 
565,  580  s.  c.)  Estnick  v.  Cailland,  (5  T. 
B.  420 ;  2  Anstr.  381  s.  c.)  And  Tarback 
V.  Marbary,  (2  Vern.  510,)  considered  and 
explained  in  reference  to  the  question, 
whether  an  insolvent  debtor  may,  in  a  deed 
of  trust  for  the  benefit  of  ;his  creditors,  re- 
serve a  provision  for  himself.  An  assign- 
ment by  an  insolvent  of  property  in  trust 
for  his  creditors,  reserving  a  provision  for 
himself,  is  void  by  the  law  of  Louisiana. 
Chartres  v.  Cairns,  court  for  the  E.  D.  Lou- 
isiana, 1825.  The  property  of  a  debtor  who 
fails,  belongs,  in  moral  justice,  to  his  cred- 
itors.    Hackee  v.  Cairns,  5  Cowen,  547. 

12.  Evidence.  The  schedule  proofs 
and  list  of  debts  in  proceedings  in  insolvency 
are  competent  evidence  to  prove  the  debtor's 
insolvency,  in  an  action  brought  by  his  as- 
signee to  recover  property  alleged  to  have 
been  fraudulently  conveyed.  Hey  wood  v. 
Reed,  4  Gray,  (Mass.)  574. 

1 3.  Means  of  avoiding.  A  volun- 
tary conveyance  made  by  an  insolvent  debtor 
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for  the  purpose  of  defrauding  his  creditors, 
may  be  avoided  by  his  assignee,  although 
the  grantee  did  not  participate  in  the  fraud- 
ulent interest.  Blake  v.  Sawin,  10  Allen, 
(Mass.)  340. 

14.  Of  stock,  &C.  The  assignee  of 
an  insolvent  debtor  cannot  inquire  into  the 
validity  of  a  sale  by  the  debtor,  of  articles 
which  were  exempt  from  attachment ;  but 
if  the  debtor  has  made  a  conveyance  of 
stock  and  materials  originally  designed  and 
procured  by  him,  and  necessary  for  carrying 
on  his  trade  or  business,  and  intended  to  be 
used  therein,  the  assignee  may  avoid  the 
conveyance,  if  made  and  received  with  in- 
tent to  defraud  creditors.  Rayner  v.Whicher, 
6  AUen,  (Mass.)  292. 

15.  Setting  aside.  Evidence  that  an 
insolvent  debtor,  a  few  months  before  the 
making  of  a  conveyance  which  is  alleged  to 
have  been  fraudulent,  represented  to  certain 
of  his  creditors  that  he  should  not  be  able 
to  pay  his  debts  to  them  at  maturity,  is  ad- 
missible in  favor  of  his  assignees  in  an  action 
brought  by  them  to  set  aside  the  convey- 
ance. Marsh  v.  Hammond,  11  Alkn,  (Mass.} 
483. 

1 6.  To  children.  A  man  in  declining 
circumstances,  who  makes  conveyances  to 
his  children  to  the  prejudice  of  his  cred- 
itors, is  excluded  from  the  benefit  of  the 
acts  of  insolvency.  Ex  parte  McClenachan, 
2  Yates,  Pa.  B.  502. 

17.  Under  state  law.  If  a  convey- 
ance by  the  bankrupt  be  fraudulent  as  to 
creditors  by  the  local  law,  the  assignee  may 
recover  the  property  so  conveyed.  Allen  v. 
Massey,  i  A.  L.  T.  188,  s.  c. ;  2  C.  L.  N. 
309;  4i^.  B.  B.  75. 

18.  Under  laws  of  New  York. 
An  insolvent  debtor  may  pay  some  creditors 
in  preference  to  others,  and  may  secure  his 
preferred  creditors  by  assignment  or  judg- 
ment in  trust  for  such  creditors,  but  he  can 
make  no  assignment  of  any  part  of  his  prop- 
erty in  trust  for  himself,  and  if  the  securitv 
for  the  benefit  of  his  creditors  contain  any 
such  provision,  or  be  intended  to  come  in  aid 


of  another  security  containing  such  provision 
it  is  void  not  only  for  the  portion  reserved, 
but  for  the  whole,  not  only  in  equity  but  at 
law.    Mackie  v.  Cairns,  5  Cowen,  547. 

19.  "What  are  and  what  are  not. 
In  order  to  show  that  a  conveyance  of  prop 
erty  by  an  insolvent  to  his  creditors,  was  not 
a  voluntary  and  fraudulent  conveyance,  it 
was  sufficient  to  prove  that  it  was  given  by 
the  insolvent  in  consequence  of  a  bona  fide 
demand,  made  on  him  by  a  creditor  for  pay- 
ment, and  it  was  not  necessary  to  give  evi- 
dence of  any  more  direct  pressure  upon  him 
for  that  purpose.  Morgan  v.  Baker,  4  M. 
&  W.  349 ;  IH.&H.  461;  2  Jur.  1068  ; 
S.  P.,  Arnell  «.  Bean.  1M.(6  Scott,  151 ;  8 
Bing.  87.    (Bug.) 


FRAUDULENT  DEED. 

1 .  Avoidance  of.  The  trustees  of  the 
insolvent  has  the  exclusive  right  to  avoid 
voidable  or  fraudulent  deed.  Weber  v.  Sam- 
uel, 7  Pa.  B.  500. 


Gaz. 


FRAUDULENT    INTENT. 

1 .  In  an  action,  declarations  by  the  insol- 
vent, tending  to  show  a  fraudulent  intent  on 
his  part  made  after  the  sale,  and  after  pro- 
ceedings in  insolvency  have  been  instituted 
against  him  and  not  in  the  presence  of  the 
defendant,  are  incompetent ;  but  if,  after  the 
admission  of  such  declarations  in  evidence 
the  judge  states  in  presence  of  the  jury  that 
they  were  incompetent  and  ought  not  to  be 
considered  by  them,  and  if,  at  a  subsequent 
stage  of  the  trial  the  fact  which  the  declara- 
tions tend  to  establish  is  conceded,  there  is 
no  reason  for  setting  aside  a  verdict  for  the 
plaintifis.  Tapley  v.  Forbes,  2  Allen, 
(Mass.)  20. 

2.  Evidence.  The  testimony  of  the 
assignor,  in  trust  for  creditors,  that  he  made 
the  assignment  for  the  purpose  of  gaining 
time  to  pay  his  creditors  and  to  protect  his 
indorsers,  though  evidence  is  not  conclusive 
upon  the  question  of  a  fraudulent  intent  to 
hinder  and  delay.  Griffin  v.  Maynard,  7 
Smith,  (21  N.  Y.)  121. 
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FRAUDULENT  PAYMENT. 

1.  By  an  insolvent.  Where  an  in- 
solvent, knowing  his  insolvency,  pays  a  just 
debt  or  gives  security  therefor,  with  the  in- 
tent to  give  a  preference  over  other  cred- 
itors, such  payment  or  security  is  fraudulent 
and  the  property  transferred  in  making  such 
payment,  or  in  giving  such  security  is  fraud- 
ulent, and  the  property  so  transferred  may 
be  recovered  by  the  assignee  and  the  debtor 
will  not  be  discharged.  Jones  v.  Howland 
etdl.SMet.B77. 


FRAUDULENT    PREFER- 
ENCE. 

1 .  While  negotiations  were  pending  for  an 
extension  of  time  on  a  debtor's  business  pa- 
per, a  piano  ordered  for  a  customer  who  re- 
fused to  receive  it,  was  returned  to  the  sel- 
ler. The  court  held  that  the  return  thereof 
was  not  a  preference  of  creditors  or  an  act 
of  bankruptcy.  Doan  v.  Compton  et  al. 
{Mo.')  2  N.  B.  B.  182. 

2.  Execution  was  levied  upon  goods  on 
the  premises  of  a  trader,  who  was  in  insol- 
vent circumstances  and  had  ceased  to  carry 
on  his  trade,  for  a  debt  exceeding  501.  The 
trader  executed  a  bill  of  sale  by  which  he 
mortgaged  all  his  stock  in  trade  and  effects 
to  secure  the  judgment  debt  and  the  sheriff 
withdrew.  Held,  that  whatever  might  have 
been  the  case  before  the  passing  of  the  Eng- 
lish bankruptcy  act,  1861,  s.  73,  the  bill  of 
sale  was  an  act  of  bankruptcy,  for  it  prevent- 
ed the  creditors  from  treating  the  seizure  and 
sale  as  an  act  of  bankruptcy,  and  obtaining  a 
distribution  of  the  property  seized  by  means 
of  an  adjudication  in  bankruptcy,  and  that 
<iny  benefit  which  might  be  expected  to  arise 
from  postponing  a  forced  sale  was  a  benefit 
only  to  the  execution  creditor,  and  not  the 
rest  of  the  creditors,  who  took  no  benefit 
under  the  security.  Woodhouse  v.  Murray, 
S6L.J.,  Q.  £.289;  2  L.B.,  Q.B.QSi; 
SB.  &  S.  464;  15  TT.  22.  1109;  16 i.  T., 
N.  8.  559 ;  affirmed  on  appeal,  38  L.  J.,  Q. 
B.  28 ;  4  L.  B.,  Q.  B.  27  ;  9  JB.  c&  S.  720 ; 
19  L.  T.,  N.  S.  570;  17  W.  E.206;  (Eng.) 

3.  Where  an  adjudication  in  bankruptcy 
is  on  the  debtor's  own  petition,  and  goods  of 


the  bankrupt  have  been  delivered  by  him  tc 
a  creditor  by  way  of  a  fraudulent  preference 
and  sold  or  otherwise  disposed  of  by  the 
creditor  before  the  petition,  the  assignees 
cannot  recover  the  value  of  these  goods  either 
in  an  action  of  trover  or  for  money  had  and 
received.    Marks  v.  Feldman,  38  L.  J.,  Q. 

B.  220 ;  4  L.  B.,  Q.  B.  481 ;  17  W.  B. 
728;  reversed  on  appeal  2nd  Feburary, 
1870,  but  judgment  not  yet  reported. 
(Eng.) 

4.  A  payment  made  by  a  debtor  on  the 
eve  of  bankruptcy,  out  of  a  fund,  which 
would  otherwise  be  distributable  among  his 
creditors,  without  a  demand  by  the  particu- 
lar creditor,  is  not  necessarily  a  fraudulent 
preference.  Billis  v.  Smith,  6  B.  <&  S.  314; 
34  L.  J.,  Q.  B.  68.    (Eng.) 

5.  Where  one  of  two  partners  has,  in 
fraud  of  the  other  and  by  way  of  fraudulent 
preference,  indorsed  bills  of  exchange  of  the 
firm  to  a  separate  creditor  of  his,  in  payment 
of  a  private  debt,  and  has  afterwards  became 
bankrupt,  his  assignees  may  treat  the  in- 
dorsement as  void  as  against  them,  and  if 
the  indorsement  is  invalid  also  as  against  the 
solvent  partner  by  reason  of  the  creditor 
having  taking  the  bills  with  knowledge  of 
the  fraud,  the  assignee  and  such  solvent 
partner  may  sue  jointly  in  trover  for  the  re- 
covery of  the  bills  from  such  creditor.  Heil- 
but  V.  Nevill,  38  L.  J.,  C.  P.  273;  4  L.  B., 

C.  P.  354 ;  17  W.  B.  853 ;  20  L.  T.,  N.  8. 
490.      (Eng.) 

6.  Giving  notes  payable  one  day  after 
date  with  a  warrant  to  confess  judgment, 
affords  the  strongest  grounds  for  the  pre- 
sumption that  the  intention  was  to  give  a 
preference  in  fraud  of  the  U.  S.  bankrupt 
law  of  1867.  Haughey  et  al.  v.  Albin, 
{Ohio,')  2  N.  B.  B.  129 ;  see  in  re  Foster 
etal.{Mich.)2N.B.B.  131. 

7.  Where  the  indorser  of  a  promissory 
note,  received  bills  and  drafts  from  the 
maker  with  instructions  to  apply  the  same 
to  the  payment  of  the  note  upon  which  he 
was  indorser,  the  court  held  him  liable  for 
the  amount  so  paid,  the  maker  being  insol- 
vent and  the  indorser  having  knowledge  of 
his  insolvency,  and  the  transaction  constitu- 
ted a  fraudulent  preference.  In  re  Ahl  et 
al.  V.  Thorner,  {Ohio,)  3  N.  B.  B.  29. 
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8.  A  failing  debtor  who  gives  a  prefer- 
ence to  a  part  of  his  creditors,  by  transfer- 
ring to  them  his  whole  property,  commits 
au  act  of  bankruptcy.  In  re  Drummond, 
ilnd.)  1  N.  B.  B.  10. 

9.  A  bankrupt  sold  real  estate  to  a  party 
to  whom  he  owed  a  debt,  nearly  six  months 
before  the  filing  of  his  petition  in  bank- 
ruptcy. The  court  decided  that  payment 
of  the  amount  of  the  purchase  money,  less 
the  debt,  to  the  bankrupt  just  before  filing 
his  petition,  could  not  in  any  way  be  con- 
strued as  a  fraudulent  preference,  as  the  pay- 
ment was  really  made  at  the  time  of  the  pur- 
chase of  the  real  estate,  when  debtor  sup- 
posed himself  solvent.  In  re  Rosenfeld, 
In.  J.)  2  N.  B.  B.  49.    See  Insurance. 

10.  Where  a  creditor  takes  possession  of 
bankrupt's  property  to  save  what  he  could 
from  the  imprudence  and  mismanagement 
of  the  bankrupt,  in  pursuance  to  an  agree- 
ment entered  into  long  before ;  there  is  no 
preference  in  violation  of  the  provisions  of 
the  U.  S.  bankrupt  act  of  1867.  In  re 
Wadsworth  ef  al.  (Conn.')  2  N.  B.  B.  101. 

1 1 .  Where  a  trader  knows,  or  in  reason 
ought  to  know,  that  he  is  insolvent,  and 
makes  payments  of  an  independent  debt  not 
in  the  course  of  trade,  and  without  credit- 
or's knowledge  of  insolvency,  such  pay- 
ment constitutes  a  fraudulent  preference.  In 
re  Gay,  (^Me.)  2  N.  B.  B.  114. 

12.  Where  the  indorser  of  a  note  makes 
a  purchase  of  goods  of  the  maker,  with  the 
express  understanding  that  the  money  given 
for  the  goods,  is  to  be  applied  to  lifting  the 
note,  the  court  held  that  the  transaction 
showed  that  the  indorser  had  reasonable 
cause  to  believe  that  the  maker  was  insol- 
vent, and  that  the  application  of  the  money 
to  the  payment  of  the  note  constituted  a 
fraudulent  preference.  In  re  Arnold,  (^Oal.) 
2N.B  JJ.  61 ;  see  in  re  Lawson,  (Md.)  2 
N.  B.  B.  125. 

13.  Where  an  insolvent  debtor  knowing 
himself  to  be  such,  but  not  contemplating 
bankruptcy,  pays  one  creditor  in  full ;  there 
is  no  conclusive  presumption  that  he  has 
given  a  fraudulent- preference  within  the 
meaning  of  section  29  of  the  U.  S.  bank- 
ruptcy act  of  1867,  so  as  to  prevent  his  dis- 
charge ;  although  such  payment  may  be  an 


act  of  bankruptcy  within  the  meaning  of 
section  39  of  said  act.  In  re  Locke,  (Mows.) 
2  N.  B.  li.  123. 

14.  A  creditor  who  takes  a  confession  of 
judgment,  and  a  chattel  mortgage  on  debt- 
or's stock  of  goods,  receives  a  fraudulent 
preference  and  cannot  prove  his  debt  in 
bankruptcy.  In  re  Coleman,  (5.  D.  N.  Y.) 
2  N.  B.  B.  172. 

15.  An  insolvent  debtor  paid  a  freight 
debt  in  full  by  procuring  an  order  from  the 
railroad  and  furnishing  them  lumber.  The 
court  held  that  the  payment  was  a  prefer- 
ence of  that  creditor,  and  an  act  of  bank- 
ruptcy. Farrin  v.  Crawford  et  al.  (Ohio,') 
2  N.  B.  B.  181. 

16.  Where  a  debtor  gave  a  note  with 
warrant  of  attorney  to  confess  judgment  be- 
fore his  insolvency,  he  is  not  guilty  of  giv- 
ing a  fraudulent  preference,  if  the  creditor 
subsequently  enters  up  a  judgment  and 
levies  upon  the  bankrupt's  property.  Arm- 
strong et  al.  V.  Rickey  Bros.  (Ohio,)  2  N. 
B.  B.  160. 

17.  If  a  debtor  honestly  believes  he 
shall  be  able  to  go  on  in  his  business,  and 
with  such  belief  pays  a  just  debt,  such 
payment  is  not  fraudulent,  though  the 
bankruptcy  should  afterwards  ensue.  Mor- 
gan, Root  &  Co.  V.  Mastick,  (Ohio,)  2  N. 
B.  B.  163,  citing  Jones  v.  Howland,  7  Met. 
377. 

18.  When  a  debtor  suffered  his  pro- 
perty to  be  taken  under  an  execution  issued 
out  of  the  marine  court,  upon  a  judgment 
obtained  by  a  creditor  who  had  reasonable 
cause  to  believe  that  the  bankrupt  was  in- 
solvent, and  that  a  fraud  on  the  U.  S.  bank- 
rupt act  of  1867,  was  intended.  The  court 
held  that  the  transaction  was  void  and  that 
no  valid  lien  was  acquired  by  the  execu- 
tion. In  re  Ballou,  (S.  D.  N.  Y.)  3  N.  B. 
B.  177. 

19.  Where  a  bank  retains  moneys  de- 
posited as  security  for  drafts  made  by  a 
bankrupt  prior  to  adjudication,  and  dis- 
counted by  it,  the  same  is  not  a  fraudulent 
preference.  The  Chartered  Bank  of  India 
Australia  and  China  v.  Evans  et  al.  4  N  B 
B.  46. 
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20.  A  creditor  cannot  prove  his  debt  in 
bankruptcy  if  he  receives  any  preferences, 
knowing  his  debtor's  insolvency,  contrary  to 
the  provisions  of  the  U.  S.  bankrupt  act  of 
1867.  In  re  Kingsbury  et  al.  iN.B.N.  T.) 
3  N.  B.  B.  84. 

2 1 .  A  creditor  who  has  received  a  fraudu- 
lent preference,  may  remove  the  stain  of 
fraud,  by  surrendering  the  property  and 
disclaiming  all  intent  to  become  a  party  to 
the  bankrupt's  fraudulent  proceeding.  In  re 
Montgomery,  (S.  B.  N.  T.)  3  N.  B.  B.  97. 

22.  Where  the  bankrupt  having  ordered 
a  piano  for  a  customer  previous  to  commen- 
cing negotiations  for  the  extension  of  his  busi- 
ness paper,  and,  prior  to  bankruptcy  re- 
turned the  piano,  pending  the  negotiations 
for  extension,  to  the  parties  from  whom  he 
ordered  it,  because  the  customer  for  whom 
it  was  ordered,  refused  to  receive  it.  The 
court  held  that  such  a  delivery  of  property, 
although  made  during  the  negotiations  for 
extension,  was  not  a  preference  of  creditors, 
or  an  act  of  bankruptcy.  Doan  v.  Compton 
et  al.  (Ko.)  2  JV.  B.  B.  182. 

23.  If  a  firm  which  is  insolvent  or  con- 
templating insolvency,  pays  a  creditor  or 
transfers  to  him  securities  with  intent  to  pre- 
fer him  over  the  other  creditors,  the  firm  has 
committed  an  act  of  bankruptcy.  In  re 
Dibblee  et  al.  {S.  D.  N.  Y.)  185.  (Charge 
to  the  jury.)     See  in  re  Foster,  2  N.  B.  B. 

24.  Every  conveyance  or  transfer  of  prop- 
erty, or  charge  thereon  made,  every  payment 
made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken  or  suffered  by  any 
person  unable  to  pay  his  debts  as  they  be- 
come due,  from  his  own  moneys  in  favor  of 
any  creditor,  or  any  person  in  trust  for  any 
creditor,  with  a  view  of  giving  such  creditor 
a  preference  over  the  other  creditors,  shall, 
if  the  person  making,  taking,  paying  or  suf- 
fering the  same,  be  deemed  fraudulent  and 
void  as  against  the  trustee,  (corresponding 
to  an  assignee  in  the  United  States,)  of  the 
bankrupt  under  this  act;  but  this  section  shall 
not  affect  the  rights  of  a  purchaser,  payee, 
or  incumbrancer  in  good  faith  and  for  valu- 
able consideration.  Sec.  92  English  bank- 
rupt act,  1869. 

25.  Where  an  insolvent  firm  made  a  con- 
veyance of  nearly  all  their  joint  personal 


property  to  creditors  who  had  reasonable 
cause  to  believe  the  firm  to  be  insolvent,  it 
was  held  that  the  adjudication  of  one  of  the 
firm,  a  bankrupt,  on  his  own  petition,  with- 
in four  months  after  the  making  of  said  con- 
veyance, did  not  make  it  invalid  as  being  a 
preference  in  fraud  of  the  act.  Forsaith  v . 
Merritt  et  al.  (^Mass.)  3  JV.  B.  B.  11. 

26.  Payment  of  a  note  by  an  insolvent 
firm,  constitutes  a  fraudulent  preference  to 
indorser  of  said  note,  who  would  be  obliged 
to  pay  it  at  maturity,  on  failure  of  firm  to 
do  so,  and  all  he  can  claim  is  a  right  to  prove 
his  debt  against  the  bankrupt  firm,  and 
share  equally  with  the  other  creditors  in 
whatever  dividend  is  declared.  It  is  not  a 
fraud  under  the  act  for  the  holder  to  receive 
payment  in  full  from  the  indorser,  on  failure 
of  the  bankrupt  maker,  for  as  he  cannot  ac- 
cept payment  from  the  maker  if  he  knows 
him  to  be  bankrupt,  his  acceptance  of  pay- 
ment from  the  indorser  who  is  secondarily 
liable,  is  only  the  fruition  of  his  case  in  ob- 
taining the  indorsement  security.  In  re 
Ahl,  Jr.  {Ohio,')  3  N.  B.  ij.  29. 

27.  A  creditor  obtaining  judgment  by 
default,  having  knowledge  of  his  debtor's  in- 
solvency, receives  a  fraudulent  preference, 
and  cannot  retain  the  money  obtained  on  an 
execution  issued  on  such  judgment.  In  re 
Davidson,  (5.  D.  N.  Y.)  3  N.  B.  B.  106. 

28.  It  is  a  fraudulent  preference  for  cred- 
itors, having  reasonable  cause  to  believe  their 
debtor  insolvent,  to  take  a  chattel  mortgage. 
Driggs  et  al.  v.  Moore  et  al.  (Mich.)  3  N.  B. 
B.  149. 

29.  Under  the  banki-upt  act  of  1841,  the 
general  rule  was  that  a  transfer  was  not 
void  as  a  fraudulent  preference  where  it  was 
not  voluntary,  but  was  procured  by  the 
pressure  of  the  creditor,  or  by  measures 
taken  by  him  for  the  enforcement  of  his  debt. 
3  Hilliardon  Banks,  42 ;  2  Smith's  Merc.  L. 
481. 

30.  The  effect  of  bankruptcy  upon  a 
fraudulent  preference  is  not  to  put  the 
goods  in  the  same  situation  as  if  they  were 
actually  the  goods  of  the  bankrupt,  so  as  to 
vest  them  at  once,  by  the  bankruptcy,  in 
the  assignees,  independently  of  any  election 
on  their  part,  other  than  their  acceptance  of 
the  office  of   assignee;  but  by  a  transfer 
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which  is  a  fraudulent  preference,  the  prop- 
erty vests  in  the  transferee,  subject  to  be 
divested  by  the  assignees  at  their  election, 
and  the  title  of  the  transferee  is  perfect,  ex- 
cept so  for  as  it  is  avoided  by  the  assignees ; 
the  commencement  of  an  action  of  trover, 
vrhich  may  be  abandoned  at  any  time,  and 
which  assumes  that  the  goods  came  into  the 
possession  of  the  defendant  lawfully,  can- 
not, without  more,  be  taken  to  be  an  elec- 
tion on  the  part  of  the  assignees  to  avoid 
the  transfer.  Newnham  v.  Stevenson,  10 
C.  B.  713;  15  Jur.  360;  20  L.  J.,  C.  P. 
111.    (Eng.) 

3 1 .  A  fraudulent  preference  must  be  one 
made  with  a  view  to  give  a  preference.  Pay- 
ment of  attorney's  fee  is  not  such  a  prefer- 
ence as  the  law  contemplates.  In  re  Sidle, 
(OAw,)  2  N.  B.  B.  77. 

32.  By  debtor  to  creditor.  "Where 
the  debtor  when  insolvent  suffered  his  prop- 
erty to  be  taken  on  legal  process  on  behalf 
of  creditors  with  intent  to  give  them  prefer- 
ence, and  they  had  at  the  time  reasonable 
cause  to  believe  that  he  was  insolvent  and 
that  the  transaction  was  in  fraud  of  the  pro- 
visions of  the  bankrupt  act,  and  the  trans- 
action took  place  within  four  months  before 
the  filing  of  the  petition  in  bankruptcy,  it 
was  a  fraud  on  the  act  for  the  debtor  to 
give,  and  for  the  creditors  to  accept  of,  the 
preference  with  the  intent  to  prefer.  The 
insolvency,  the  intent  to  prefer,  and  the  do- 
ing or  suffering  the  thing  which  works  the 
preference,  are  the  elements  on  the  part  of 
the  debtor.  The  elements  on  the  part  of 
the  creditor  are  the  receiving  or  being  bene- 
fited by  such  thing,  they  having  reasonable 
cause  to  believe  that  a  preference  is  in- 
tended. These  six  elements  must  co-exist, 
but  nothing  else  is  necessary  to  make  the 
transaction  void  if  challenged  by  the  assig- 
nee in  bankruptcy  in  due  time.  Kohlsaat 
V.  Hoguet  et  al.  (S.D.  N.  Y.)  5  N.  B.  B. 
159. 

33.  By  sale  on  exeoution.  Where 
debtors  were  insolvent  and  suffered  their 
property  to  be  taken  on  execution  with  in- 
tent to  give  a  preference  to  their  creditors, 
who  had  reasonable  cause  to  believe  that  the 
debtors  were  insolvent,  and  that  a  fraud  on 
the  act  was  intended,  the  assignee  is  entitled 


to  recover  from  the  creditor  the  property 
seized  on  execution  or  its  value,  and  the  sale 
by  the  sheriff  will  be  taken  to  be  by  the  or- 
der of  the  bankruptcy  court,  and  the  pro- 
ceeds of  such  sale  as  the  measure  of  the 
value  of  such  property  for  the  purposes  of 
the  bankruptcy  proceedings.  Sedgwick  v. 
Mi\lw&rd,5  N.B.B.U7. 

34.  Prima  facie  evidence  of.  If  a 
sale,  assignment,  transfer  or  conveyance  is 
not  made  in  the  usual  and  ordinary  course 
of  business  of  the  debtor,  the  fact  shall  be 
prima  facie  evidence  of  fraud.  Where  tho 
proofs  show  that  the  debtors  were  retail 
dealers  and  that  they  mortgaged  ail  their 
property,  leaving  more  than  two-thirds  of 
their  indebtedness  wholly  unsecured,  argu- 
ment to  show  that  this  was  not  out  of  the 
ordinary  course,  etc.,  is  unnecessary,  for 
the  transfer  and  attendant  circumstances  af- 
ford prima  facie  evidence  of  fraud  of  the 
provisions  of  the  bankrupt  act.  Scammon 
V.  Cole  et  al.  (Jfe.)  5  N.  B.  B.  357. 

35.  Recovery  of  property.  After 
committing  an  act  of  bankruptcy,  one  of 
two  partners  handed  over  a  bank  post  bill 
and  some  silver  to  the  agent  of  the  drawer 
of  a  bill  of  exchange,  accepted  by  the  part- 
ners, and  which  was  just  about  to  become 
due,  for  the  purpose  of  protecting  such  bill. 
Such  handing  over  was  found  to  be  a  fraud- 
ulent preference,  and  to  have  been  in  con- 
templation of  bankruptcy.  On  the  same 
day,  but  a  few  hours  after  the  delivery  of 
the  post  bank  bill  and  note,  the  other  part- 
ner committed  an  act  of  bankruptcy.  It 
was  held  that  the  act  of  the  partner,  who 
had  committed  the  act  of  bankruptcy  be- 
fore he  handed  over  the  property,  was  not 
binding,  and  that  the  assignees  of  the  two 
partners  might  recover  the  value  of  the 
property.  Burt  v.  Moult,  1  C.  (&  M.  525 ; 
3  Tyr.  564.     (Eng.) 

36.  Return  of  goods  to  seller. 
Where  by  the  course  of  dealing  bet  ireen  a 
trader  and  the  defendants,  the  trader  could 
return  wool  for  which  he  had  no  call,  though 
previously  ordered,  and  in  December  the 
trader  ordered  a  lot  of  wool  which  was  not 
however  delivered  till  the  19th  February 
following.  The  trader,  being  absent  at  the 
time  the  bags  of  wool  were  delivered,  on  his 
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return  the  same  day,  he  gave  directions  not 
to  hare  them  opened  or  entered  in  his 
hooks,  but  only  weighed  off  to  see  if  they 
agi-eed  with  the  invoice,  he  being  then  in 
embarrassed  circumstances,  and  intending 
not  to  take  them  into  the  account  of  his 
stock,  if  he  found  himself  unable  to  carry 
on  his  business.  On  the  4th  and  5th  of 
March,  being  then  insolvent,  he  returned  the 
bags,  -with  a  letter  declaring  his  situation, 
and  hoping  that  they  would  not  object  to 
take  back  the  wool,  and  requesting  a  line 
of  approbation,  which  approbation  was 
given,  after  an  act  of  bankruptcy  committed 
the  same  day  the  letter  was  sent.  It  was 
held  that  the  trader  ought  to  have  exercised 
his  option  to  keep  or  return  the  goods  on 
the  receipt  of  the  same,  and  not  having 
done  so,  the  option  became  lost ;  that  being 
in  a  state  of  insolvency  and  on  the  eve  of 
bankruptcy,  he  could  not  return  the  goods 
to  the  seller,  and  that  the  assignees  were  en- 
titled to  the  property.  Neate  v.  Ball,  2 
East,  117.     (Eng.) 

37.  Where  a  trader  ordered  goods  from 
the  country,  to  be  sent  to  another  place  for 
the  purpose  of  being  afterwards  sent  to  his 
correspondent  abroad,  which  vras  the  usual 
course  of  his  dealings,  it  was  held,  that  it 
was  competent  for  him,  upon  his  becoming 
insolvent,  but  before  an  act  of  bankruptcy, 
to  agree  bona  fide  to  give  up  the  goods  to 
the  defendants  from  whom  they  were  order- 
ed, upon  a  claim  of  a  right  of  stoppage  in 
transitu  ;  and  the  circumstance  of  the  trader 
having  called  a  meeting  of  his  creditors,  and 
taken  legal  advice,  and  being  encouraged  by 
the  result  of  such  meeting  and  advice  to  give 
up  the  goods,  was  evidence  for  the  jury  to 
find  that  they  were  given  up  iona  fide,  and 
not  from  any  motive  of  voluntary  and  undue 
preference  to  the  defendants,  though  done 
by  him  in  the  situation  of  impending  bank- 
ruptcy at  the  time.  Dixon  v.  Baldwin,  5 
East,  175.     (Eng.) 

38.  A.,  having  purchased  goods  from  B. 
for  the  purpose  of  exporting  the  same,  and 
finding  that  he  could  not  apply  them  to  the 
purpose  for  which  he  bought  them,  and  that 
he  must  stop  payment,  returned  them  eight 
days  after  the  purchase  to  B.  On  the  follow- 
ing day  A.  stopped  payment,  but  expecting 
remittances  from  abroad  more  than  sufiici- 
ent  to  pay  his  debts,  he  had  no  doubt  that 


his  creditors  would  give  him  time;  thejr 
however  refused  and  he  was  made  bankrupt. 
In  an  action  by  the  assignees  against  B.  for 
the  value  of  the  goods,  it  was  held,  that  the 
juiy  were  warranted  in  finding  that  the 
return  of  the  goods  to  B.  was  not  made  in 
contemplation  of  bankruptcy.  Fidgen  v. 
Sharp,  1  Marsh,  196;  2  Hose,  153;  5 
Taunt.  539.     (Eng.) 

39.  Where  there  has  been  an  actual  de- 
livery of  the  goods  to  the  buyer,  who  be- 
comes insolvent  bofore  they  are  paid  for,  he 
cannot  rescind  the  contract,  and  return  the 
goods,  with  the  consent  of  the  seller,  so  as 
to  give  the  seller  a  preference  over  bis  other 
creditors.  Barnes  v.  Freeland,  6  T.  B.  80. 
(Eng.) 

40.  "What  are  and  ■what  are  not. 
Where  A.,  being  indebted  to  B.,  under 
pressure,  gave,  on  May  30th,  a  bill  of  sale 
of  all  his  effects  to  B.  to  secure  the  existing 
debt  and  a  small  further  advance,  (the 
amount  being  about  a  fair  equivalent  for  the 
goods.)  On  the  10th,  of  July  B.  sent  a  man 
to  rub  out  A.'s  name  from  the  sign  at  his 
place  of  business,  which  was  an  inn ;  on  the 
13th  of  July  he  took  possession  but  left  A. 
to  manage  the  concern  for  him  ;  on  the  15th 
A.  filed  his  petition  in  bankruptcy,  and  on 
the  16th  was  adjudged  a  bankrupt.  In  an 
action  by  the  assignees  to  recover  the  value 
of  the  goods  so  conveyed,  the  jury  having 
found  that  the  transaction  was  hona  fide, 
and  the  possession  was  really  and  notorious- 
ly taken  by  B.  prior  to  the  bankruptcy,  it 
was  held,  that  the  transaction  could  not  be 
avoided,  either  as  an  act  of  bankruptcy  or 
as  a  fraudulent  preference,  and  that  the 
goods  were  not  in  his  order  and  disposition 
at  the  time  of  his  bankruptcy.  Shrubsole  v. 
Sussams,  16  C.  B.,  N.  S.  452.     (Eng.) 

41.  Where  T.  carried  on  business  in 
America  under  the  name  of  T.  &  Co. ;  and 
also  in  partnership  with  M.  at  Liverpool, 
under  the  firm  name  of  T.  &  Co.,  which  firm 
M.  represented  at  Liverpool,  but  he  had  no 
connection  with  T.  &  Co.  in  America.  T., 
on  the  eve  of  his  insolvency,  remitted  to  T. 
&  Co.  at  Liverpool,  bills  with  a  direction 
that  the  proceeds  should  be  specifically  ap- 
propriated to  meet  certain  bills  upon  which 
P.  would  otherwise,  (contrary  to  the  course 
of  business  arrangements  carried  onby  T.  in 
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America,)  have  been  liable.  M.,  on  receiving 
the  bills,  handed  them,  contrary  to  T.'s 
directions,  over  to  L.,  the  manager  of  a  bank 
at  Liverpool,  who  had  notice  of  T.'s  direc- 
tion, and  by  whom  they  were  applied  in 
discharge  of  liabilities  of  T.  &  Co.  to  the 
bank.  It  was  held,  that  the  bills  were  re- 
ceived by  M.  as  agent,  and  not  as  partner 
of .  T .,  and  that  T .  had  not  lost  his  right  of  d  i- 
recting  the  apportionment  of  these  bills  as 
assets  of  the  American  firm  by  his  partner- 
ship in  the  Liverpool  firm ;  and  that,  look- 
ing to  the  cause  of  dealing  between  T.  and 
P.,  the  appropriation  directed  by  T.  on  the 
eve  of  his  insolvency,  did  not  amount  to  a 
voluntary  preference,  and  that  notwith- 
standing such  contemplated  insolvency,  P. 
was  entitled  to  sue  L.  and  M.  in  respect  to 
the  proceeds  of  the  bills.  Thayer  v.  Lys- 
ter,  30  L.  J.,  Cham.  427 ;  9  W.  B.  360. 
(Eng.) 

43.  Where  one  of  two  partners,  who 
were  country  bankers,  became  bankrupt,  and 
the  defendants,  being  holders  of  their  notes, 
obtained  payment  of  part  of  them  from  the 
London  bankers,  at  whose  house  they  were 
payable,  out  of  funds  of  the  country  bank  in 
their  hands,  and  the  solvent  partner,  know- 
ing of  the  bankruptcy,  procured  a  debtor  of 
the  firm  to  give  his  bill  in  part  satisfaction 
of  his  debt,  and  indorsed  and  delivered  it  to 
the  defendants  in  payment  of  the  residue  of 
the  notes  m  their  hands,  and  afterwards  be- 
came bankrupt,  and  no  fraud  was  stated,  it 
was  held  that  the  assignees  could  not  re- 
cover the  money  so  paid  to  them  by  the 
London  banker,  nor  the  proceeds  of  the  bill. 
Harvey  v.  Crickett,  b  M.  d  S.  336.     (Eng.) 

43.  A  transfer  made  by  a  debtor  upon 
apprehension  of  arrest,  was  not  fraudulent 
and  void  as  voluntary.  Corbould  v.  Broad- 
hurst,  IM.S  Bob.  i89.     (Eng.) 

44.  A.,  on  being  arrested,  gave  a  bail 
bond  to  the  sheriff,  but  did  not  perfect  bail, 
by  which  the  sheriff  became  fixed.  Proceed- 
ings having  been  taken  on  the  bail  bond,  a 
judge  made  an  order,  on  an  application  by 
the  bail,  that  proceedings  should  be  stayed  on 
payment  of  debt  and  costs,  which  were  ac- 
cordingly paid  by  A.'s  attorneys  on  the  27th 
of  October.  A.  had  supplied  his  attorneys 
with  a  sum  of  money  towards  the  payment 
of  the  debt  and  costs  on  the  10th  of  October, 


and  on  the  14th  he  became  bankrupt.  It  was 
held,  that  this  was  a  payment  under  process 
of  law,  and  that  the  assignees  of  A.  had  no 
right  to  recover  the  money  back  from  the 
party  to  whom  it  was  paid.  Belcher  v. 
Mills,  2  C,  M.  &  B.  150;  1  GaU,  142;  5 
T.  Y.  B.  715.     (Eng.)  i 

45.  Where,  after  an  act  of  bankruptcy, 
the  bankrupt  proposed  to  dispose  of  a  bene- 
ficial lease,  but  the  purchaser  refused  to  take 
it  unless  five  quarters'  rent  in  arrear  to  the 
landlord  were  first  paid.  The  landlord  knew 
of  the  situation  of  the  bankrupt,  and  after 
negotiation  with  him,  the  rent  was  paid  out 
of  the  money  which  the  purchaser  had 
agreed  to  give  for  the  lease,  there  being  at 
the  time  of  the  transaction,  no  distress  on 
the  premises,  but  the  landlord  having  a  right 
of  re-entry.  It  was  held,  that  the  assignee 
of  the  bankrupt  could  not  recover  the  money 
back  from  the  landlord.  Mayor  v.  Crowne, 
8  Moore,  171 ;  2  Bing.  261.     (Eng.) 

46.  Where,  after  a  threat  by  the  defend- 
ant to  arrest  him,  and  on  the  eve  of  bank- 
ruptcy, a  party  made  a  payment  to  the  de- 
fendant, it  was  held,  that,  notwithstanding 
such  a  threat,  the  motives  and  state  of  mind 
of  the  bankrupt  at  the  time  of  payment, 
may  properly  be  left  to  the  jury,  upon  a 
question  whether  the  payment  was  volun- 
tary or  compulsory.  Cook  v.  Rogers,  T 
Bing.  438;  bM.&P.  353.     (Eng.) 

47.  Where  bankers  obtained  money  from 
A.  to  meet  an  expected  run  on  their  bank, 
upon  the  guarantee  of  B.,  and  with  an  un- 
derstanding with  B.  (of  which,  however,  A. 
was  ignorant,)  that  if,  notwithstanding  the 
loan,  they  still  found  themselves  unable  to 
meet  the  run,  they  should  return  the  money 
to  A.  They  received  the  money  in  a  box, 
which,  however,  they  did  not  open,  but, 
finding  themselves  so  unable  to  meet  the 
run  on  the  bank,  they,  at  the  solicitation  of 
B.,  returned  the  box  unopened  to  A.  In  an 
action  by  the  assignees  to  recover  the  amount  • 
from  A.,  it  was  held,  that  the  bankers  in  re- 
turning the  money,  were  influenced  not  solely 
by  their  own  wish,  but  also  by  the  applica- 
cation  of  B. ;  and  that,  therefore,  the  return 
of  the  money  was  not  purely  voluntary,  and 
did  not  amount  to  a  fraudulent  preference. 
It  was  also  held,  that  the  money  was  ad- 
vanced on  the  specific  understanding,  and 
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clothed  urith  the  specific  trust,  that  it  should 
be  returned  if  the  sum  could  not  be  used  ; 
that,  as  the  purpoise  for  which  it  was  ad- 
Tanced  had  failed,  the  banker  had  only  a  le- 
gal, and  not  also  an  equitable  title  to  the 
money ;  and  that,  therefore,  the  interest  in 
such  money  did  not  pass  to  their  assignees. 
Edwards  v.  Glyn,  2  El.  <&  El.  29;  28  L.  J., 
Q.  B.  350.     (Eng.) 

48.  The  defendant's  wife  having  before 
her  marriage  became,  as  surety  joint  and 
several,  maker  with  F.  of  a  promissory  note, 
afterwards,  at  the  suggestion  of  her  husband, 
applied  to  F.  for  money  to  enable  him  to 
take  up  the  note.  F.,  being  then  insolvent, 
voluntarily  paid  the  amount  of  the  note  to 
the  defendant  in  contemplation  of  bank- 
ruptcy and  by  way  of  fraudulent  preference. 
The  defendant  afterwards  paid  the  money  to 
to  an  indorsee  of  the  note.  It  was  held,  that 
the  assignees  of  F.,  who  afterwards  became 
bankrupt,  were  entitled  to  recover  the  money 
from  the  defendant  as  money  had  and  re- 
ceived to  their  use.  Groom  v.  Watts,  4 
Exch.  727 ;  19  L.  J.,  Exch.  154.     (Eng.) 

49.  "Where  assignees  bring  an  action 
against  a  creditor  of  the  bankrupts  to  re- 
cover back  the  amount  of  a  debt  paid  him 
by  the  bankrupts,  which ,  the  assignees 
alleged  to  have  been  paid  by  way  of  fraudu- 
lent preference,  the  judge  directed  the  jury, 
first,  that  if  the  bankrupts  were  induced  to 
make  the  payment  by  pressure  of  the  cred- 
itor, the  verdict  should  be  for  him ;  secondly, 
that  if  they  were  not  influenced  by  pressure, 
but  acted  voluntarily  and  with  a  view  to 
give  a  preference  to  a  creditor  in  the  event 
of  bankruptcy,  the  verdict  should  be  for  the 
assignees ;  thirdly,  that  if  the  payment  was 
made  imder  the  influence  of  the  pressure  of 
the  creditor,  and  also  with  a  desire  to  give  a 
preference  to  the  creditor  in  the  event  of  a 
bankruptcy,  the  verdict  should  be  for  him. 
It  was  held,  that  the  direction  was  right. 
Brown  V.  Kempson,  19  L.  J.,   C.  P.  169. 

•(Eng.) 

50.  Where  a  trader,  on  the  eve  of  bank- 
ruptcy, hands  over  to  a  creditor  assets 
which  ought  to  be  ratably  distributed 
among  all  his  creditors,  it  is  prima  facie 
evidence  that  he  acted  in  fraud  of  the  law ; 
but  in  order  to  arrive  at  the  fact  whether  he 
intended  a  preference  or  not,  all  the  circum- 


stances of  the  case  must  be  looked  at;  and 
it  is  a  question  for  the  jury  whether  the 
debtor  had  the  intention  of  defeating  the 
law,  and  preventing  the  due  distribution  of 
his  assets,  by  preferring  one  creditor  to  the 
rest.  The  whole  question  turns  upon  the 
intention  of  the  trader  in  disposing  of  his 
goods  to  the  particular  creditor.  And  the 
effect  of  pressure  by  a  creditor  upon  a  debt- 
or, in  legalizing  a  payment  made  in  conse- 
quence, is  only  that  it  rebuts  the  presump- 
tion of  an  intention  on  the  part  of  the  debtor 
to  act  in  fraud  of  the  law,  from  which  the 
fraudulent  intention  alone  arises  the  inva- 
lidity of  the  transaction.  Bills  v.  Smith,  11 
Jur.,  N.  S.  154;  34  L.  J.,  Q.  B.  68;  13  W. 
B.  407;  12  X.  T.,  N.  S.  22.     (Eng.) 

5 1 .  Money  paid  to  a  landlord  by  a  bank 
rupt  tenant,  to  avoid  a  threatened  distress, 
is  a  protected  payment.  Stevenson  v.  Wood, 
5  Esp.  200.     (Eng.) 

52.  Although  voluntary  payments  are 
not  protected,  yet  payments  enforced  by  co- 
ercion of  law  are  valid  against  assignees. 
Poster  V.  AUanson,  2  T.  B.  479.    (Eng.) 

53.  It  is  not  necessary  in  order  that  a 
payment  should  constitute  a  fraudulent 
preference,  that  the  bankrupt  should  have 
intended  to  benefit  the  creditor  to  whom 
the  payment  is  made,  or  that  the  creditor 
should  have  derived  benefit  from  such  pay- 
ment. Marshall  v.  Lamb,  D.  &  M.  315 ;  5 
q.  B.  115;  13  i.  J.,  Q.  B.  75;  7  Jur.  850. 
(Eng.) 

54.  In  an  action  by  assignees  to  recover 
back  money  alleged  to  have  been  paid  by 
the  bankrupt  to  the  defendant,  by  way  of 
fraudulent  preference,  in  contemplation  of 
bankruptcy ;  the  judge,  assuming  that  there 
had  been  such  a  degree  of  importunity  on 
the  part  of  the  creditor  as  would,  under  or- 
dinary circumstances,  repel  the  presumption 
of  the  payment  being  voluntary,  left"  it  to 
the  jury  to  say,  whether  it  was  made  in 
consequence  of  that  importunity,  or  with  a 
view  to  a  fraudulent  preference  of  the  de- 
fendant. It  was  held,  that  this  was  a  proper 
direction.  Cook  v.  Pritchard,  6  Scott,  N.B. 
Z4;  5M.,&  G.  329;  12  L.  J.,  C.  P.  121. 
(Eng.) 

55.  As  to  whether  or  not  a  payment 
made  by  a  debtor  to  a  creditor  is  a  fraudu- 
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lent  preference,  it  will  be  for  the  jury  to 
find  whether  the  payment  was  voluntary, 
and  without  any  pressure  by  the  creditor, 
and  was  made  when  the  debtor  knew  that 
he  must  be  a  bankrupt  and  in  contemplation 
of  bankruptcy.  It  does  not  necessarily  fol- 
low that  because  this  debtor  is  in  embar- 
rassed circumstances  he  contemplates  bank- 
ruptcy, sis  he  may  hope  that  his  affairs  may 
rally  and  come  around.  To  constitute  pres- 
sure, it  is  not  necessary  that  legal  proceed- 
ings should  have  been  resorted  to,  for,  if  the 
pressure  was  such  that  it  outweighed  the 
bankrupt's  own  inclination,  and  induced 
him  to  pay  against  his  own  will,  that  would 
be  a  sufficient  pressure  within  the  meaning 
of  the  bankrupt  laws.  Green  v.  Bradfield, 
10.  &K.  449.     (Eng.) 

56.  To  defeat  a  payment  or  transfer 
made  to  a  creditor,  the  assignees  must  show 
it  to  be  fraudulent  as  against  the  body  of 
creditors,  by  proving  it  to  be  voluntary  on 
the  part  of  the  bankrupt,  and  in  contempla- 
tion of  his  bankruptcy ;  and  if  it  is  made 
in  consequence  of  the  act  of  the  creditor,  it 
is  not  voluntary ;  and  in  order  to  render  a 
preference  on  the  eve  of  bankruptcy  valid,  it 
is  not  necessary  that  there  should  be  a  threat 
or  pressure,  with  an  immediate  power  of 
rendermg  it  available  by  taking  legal  steps. 
Van  Casteel  v.  Booker,  2  Exch.  691 ;  18  L. 
,T.  Exch.  9.    (Eng.) 

57.  Where  a  bankrupt,  in  contemplation 
of  bankruptcy,  pays  money  to  his  banker,' 
to  redc«m  bills  of  exchange  in  his  hands,  for 
the  payment  of  which  A.  is  ultimately  liable, 
with  a  view  to  make  a  fraudulent  preference 
to  A.,  the  assignees  cannot  recover  back  the 
amount  from  the  banker.  Abbott  v.  Pom- 
fret,  1  ScoU,  470 ;  1  Bing.  N.  C.  462 ;  1 
Hodges,^.    (Eng.) 

58.  Where  a  creditor  was  informed  by 
his  banker  of  his  intention  to  stop  payment, 
with  the  view  of  giving  him  an  opportunity 
ol'  withdrawing  his  own  private  monies  from 
the  bank,  and  the  creditor  communicated 
this  information  to  another  creditor,  who,  in 
consequence  drew  out  his  account,  and  the 
jury  found  that  it  was  not  the  bankrupt's 
intention  that  the  second  creditor  should 
obtain  a  preference,  it  was  held,  that  the 
money  paid  to  the  second  creditor  did  not 
constitute  a  fraudulent  preference.    Belcher 

Gaz.  58 


V.  Jones,  2  M.  &  W.  258;  M.&H.ZA;  1 
Jur.  72.     (Eng.) 

59.  Whether  or  not  a  voluntary  pay- 
ment made  by  a  trader  in  insolvent  circum- 
stances, and  on  the  verge  of  bankruptcy,  to 
a  particular  creditor,  is  void  as  being  a  fraud 
upon  the  bankrupt  laws,  is  a  question  of 
fact  for  the  jury,  depending  upon  the  mind 
and  intention  of  the  party  at  the  time  of 
making  the  payment,  to  be  collected  from 
the  surrounding  circumstances.  Gibson  v. 
Boutts,  3  Scott,  229.     (Eng.) 

60.  A  preference  must  be  voluntary,  and 
made  in  actual  contemplation  of  bankruptcy, 
in  order  to  constitute  a  fraudulent  prefer- 
ence, so  as  to  avoid  a  payment  made  by  a 
trader  j  it  is  not  enough  to  show  that  the 
party  was  in  such  a  state  of  insolvency  and 
embarrassment  as  to  render  bankruptcy  a 
probable  event.  Atkinson  v.  Brindall,  2 
Scott,  369;  2  Bing.  N.  C.  225;  1  Hodges, 
336.     (Eng.) 

61.  A  trader  being  indebted  to  the  de- 
fendant upon  a  balance  of  account  for  goods, 
and  being  pressed  for  payment,  as  an  induce- 
ment for  forbearance,  executed  a  deed  by 
which  he  mortgaged  to  the  defendant  the 
public  house  in  which  he  carried  on  his 
business,  and  assigned  to  him  his  trade  and 
other  fixtures,  with  a  covenant  for  payment, 
with  interest  by  instalments,  the  period  of 
payment  extending  over  several  months, 
and  a  proviso  that  on  payment  of  the  instal- 
ments the  deed  was  to  be  void,  but  on  de  - 
fault  the  defendant  might  enter  and  sell. 
He  continued  his  business,  receiving  sup- 
plies of  goods  and  advances  from  the  defen- 
dant, and  making  various  payments  to  cred- 
itors until  he  became  bankrupt.  It  was 
held,  that  the  deed  was  not  void  as  a  fraud- 
ulent preference,  for  even  if  made  in  con- 
templation of  bankruptcy,  it  was  not  volun- 
tary, but  procured  by  pressure  on  the  part 
of  the  defendant.  Hale  v.  AUnutt,  18  C. 
B.  505;, 2  Jur.,  N.  S.  904;  25  L.J.,  G. 
P.  267.     (Eng.) 

62.  Where  M.,  a  trader,  engaged  in  ex- 
tensive business,  was  in  embarrassed  cir- 
cumstances, and  likely  to  become  bankrupt, 
although  not  suspected  from  January,  1831, 
to  January,  1832,  when  he  actually  became 
bankrupt.    Among  others,  he  owed  his  son 
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12,0002.,  which  debt,  upon  his  son's  mar- 
riage, was  settled  on  his  son's  wife.  In 
May,  1831,  some  of  M.'s  property  was  re- 
leased from  the  mortgage,  and  M.,  at  the 
request  of  his  son,  on  the  1st  of  July,  1831, 
conveyed  it  to  trustees  under  his  son's  mar- 
riage settlement  as  a  security  for,  or  in  dis- 
charge of  the  debt  due  from  him  to  his  son. 
The  transfer  was  not  registered  or  other- 
wise made  public  till  after  M.'s  bankruptcy. 
A  jury  having  found  that  it  was  not  made 
voluntarily  by  wa.y  of  fraudulent  prefer- 
ence, or  in  contemplation  of  bankruptcy  the 
court  refused  to  grant  a  new  trial.  Belcher 
V.  Prittie,  4  ilf.  d:  Scott,  295;  10  Bing.  408. 
(Eng.) 

63.  After  an  act  of  bankruptcy  commit- 
ted by  one  partner,  the  other  delivered  goods 
of  their  joint  property  to  a  creditor  for  a 
joint  debt  and  died,  and  afterwards  a  com- 
mission issued  against  the  surviving  partner. 
It  was  held  that  the  creditor  by  virtue  of 
such  delivery  by  the  solvent  partner,  became 
tenant  in  common  of  the  goods  with  the  as- 
signees of  the  bankrupt,  which  was  in  the 
lifetime  of  the  solvent  partner,  and  conse- 
quently the  assignees  could  not  maintain 
trover  against  the  creditor.  Smith  v.  Oriell, 
1  East,  368.     (Bug.) 

64.  Where  a  trader  in  contemplation  of 
bankruptcy  pays  a  debt  not  then  due  upon  a 
boiia  fide  request  of  the  creditor,  such  pay- 
ment is  not  in  law  voluntary,  and  the  fact  of 
the'debt  not  being  due,  is  merely  a  circum- 
stance for  the  jury,  in  considering  the  ques- 
tion of  fraudulent  preference.  Strachan  v. 
Barton,  11  Exch.  647;  25  L.  J.,  Exch.  182. 
(Eng.) 

65.  Where  a  trader  in  embarrassed  cir- 
cumstances offered  a  composition,  which 
was  refused  by  a  majority  of  the  creditors, 
and  among  them  B.,  who  filed  an  afiBdavit 
in  bankruptcy,  and  on  the  13th  of  March, 
served  on  the  trader  a  copy  and  notice 
demanding  payment,  pursuant  to  1  &  2  Vict, 
c.  110,  s.  8,  and  he  also  served  a  notice  on 
an  auctioneer,  who  had  advertised  the  sale 
of  the  trader's  goods  not  to  proceed  with  the 
sale.  The  goods  were  sold,  and  out  of  the 
proceeds  a  payment  was  made  on  the  5th  of 
April,  to  a  creditor  of  the  amount  of  the 
composition  of  his  debt.     It  was  held  that 


this  was  a  fraudulent  preference.     Gibson  v 
Muskett,  4:M.(&G.  161.     (Eng.) 

66.  A  payment  by  a  trader  after  he  has 
committed  an  act  of  bankruptcy,  and  when 
he  contemplated  the  probability  of  bank- 
ruptcy, is  not  a  preference  if  made  to  enable 
him  to  stand  his  ground.  Vachar  v.  Cocks, 
1  B.  &.  Ad.  145 ;  M.  &  M.  353.     (Eng.) 

67.  Where  a  draft  for  money  was 
entrusted  to  a  broker  to  buy  exchequer  bills 
for  his  principal,  and  the  broker  received 
the  money  and  misapplied  it  by  purchasing 
American  stock  and  bullion  intending  to 
abscond  with  it  and  go  to  America,  and  did 
accordingly  abscond  but  was  taken  before 
he  quitted  England,  and  thereupon  surren- 
dered to  the  principal  the  securities  for  the 
American  stock  and  the  bullion,  who  sold 
the  whole  and  received  the  proceeds.  It 
was  held  that  the  principal  was  entitled  to 
withhold  the  proceeds  from  the  assignees  of 
the  broker,  who  became  bankrupt  on  the 
day  on  which  he  so  received  and  misapplied 
the  money.  Taylor  v.  Plumer,  2  ijose,  415 ; 
ZM.&S.  562.     (Eng.) 

68.  Where  country  bankers  va  embar- 
rassed circumstances,  and  after  a  stoppage 
of  payment  deliver  to  their  London  bankers 
upon  the  faith  that  assistance  will  be  given 
by  him,  bills  and  notes  of  such  an  amount 
that  if  assistance  is  not  given  the  bank  must 
fail,  and  such  assistance  is  not  given,  it  is  a 
preference,  although  at  the  time  there  is  not 
any  contemplation  of  an  act  of  bankruptcy. 
Simpson  v.  Sykes,  Q  M.  <&  S.  295.    (Eng.) 

69.  Where  goods  were  sold  and  deliv- 
ered on  a  credit  of  three  days,  and  the  buyer 
being  unable  to  pay  at  that  time,  the  seller 
drew  a  bill  of  exchange  on  him  at  two 
months  for  their  price,  which  the  buyer 
himself  promised  to  discount  the  following 
week.  The  seller  did  not  dispose  of  the 
bill,  but  retained  it  in  his  own  hands  and 
continued  to  press  for  payment.  The  buyer 
on  the  10th  of  November,  signed  a  paper  re- 
questing a  creditor  of  his  to  pay  the  amount 
of  his  debt  to  the  seller.  On  the  19th  of 
November,  being  the  day  on  which  the  bill 
fell  due,  the  purcha.ser  was  adjudicated  a 
bankrupt  upon  his  own  petition.  The  cred- 
itor having  paid  the  sum  to  the  buyer's  as- 
signees, the  seller  claimed  the  money.    The 
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evidence  showing  to  the  satisfaction  of  the 
court  that  the  bill  was  given  only  as  a 
security  that  there  was  no  intention  to 
depart  from  the  terms  of  the  original  con- 
tract, and  that  pressure  had  been  used  on 
the  buyer,  it  was  held  that  the  signing  of 
the  paper  was  not  an  act  of  fraudulent  pre- 
ference, and  that  the  seller  was  entitled  to 
recover  such  sum  from  the  assignees.  Ex 
parte  Seals,  10  L.  T.,  N.  S.  315.     (Eng.) 

70.  Where  a  bankrupt  fraudulently  de- 
livers goods  on  the  eve  of  his  bankruptcy, 
to  one  of  his  creditors,  the  assignees  may 
disaffirm  the  contract,  and  recover  the  value 
of  the  goods  in  trover ;  but  if  they  bring  as- 
sumpsit, they  affirm  the  contract,  and  then 
the  creditor  may  set  off  his  debts.  Smith 
V.  Hobson,  4  r.  2J.  211.     (Eng.) 

7 1 .  A  transfer  by  one  of  the  partners  on 
the  eve  of  bankruptcy,  under  circumstances 
which  overcome  the  free  will  of  the  party, 
such  as  the  apprehension  of  a  prosecution 
for  forgery,  is  valid.  DeTastet  v.  Carroll, 
2  Base,  462;  1  Stark.  88.    (Eng.) 

72.  A  transfer  on  the  eve  of  bankruptcy 
is  valid,  where  there  is  fear  of  criminal  pro- 
cess or  an  apprehension  that  a  degree  of  force, 
civil  or  criminal,  is  about  to  be  applied.  Ex 
parte  DeTastet,  1  Mont.  154.     (Eng.) 

73.  A  preference,  given  to  a  creditor 
under  the  apprehension  of  legal  process, 
however  groundless,  is  binding.  Thomp- 
son V.  Freeman,  1  T.  B.  155.     (Eng.) 

74.  Three  ingredients  are  necessary  in 
order  to  constitute  a  fraudulent  preference 
and  they  must  concur;  first,  the  trader 
must  contemplate  his  own  immediate  bank- 
ruptcy; second,  he  must  himself  make  the 
distribution ;  and  third,  the  distribution 
must  be  different  from  what  a  court  of  bank- 
ruptcy would  make.  The  absence  of  any 
one  of  these  circumstances  will  prevent  the 
distribution  from  being  impeached  as  a  fraud- 
ulent preference ;  it  is  not  necessary  to  show 
that  the  creditor  preferred  was  in  any  party 
to  any  fraudulent  action.  Bourne  v.  Gra- 
ham, 2  Jur.,  N.  S.  1225.     (Eng.) 

75.  A  debtor  in  embarrassed  circumstan- 
ces gave  a  favored  creditor  a  warrant  of  at- 
torney and  shortly  afterwards  was  declared 
insolvent ;  judgment  was  entered  up  on  the 


warrant  and  the  debtor's  goods  seized  in 
execution.  It  was  held,  that  the  warrant 
of  attorney  was  voidable  as  against  the  as- 
signees. Young  V.  Billiter,  7  Jur.,  JV.  S. 
269  ;  30  L.  J.,  Q.  B.  153 ;  8  H.  L.,  Cas. 
682 ;  S.  C,  in  exchequer  chamber,  6  El.  S 
Bl.l;  2  Jur.,  N.  S.  438  ;  25  L.  J.,  Q.  B. 
169.     (Eng.) 

76.  A  trader  before  any  act  of  bankrupt- 
cy, directed  his  broker,  who  had  authority 
to  distrain  for  rents  due  to  him,  to  pay  a 
certain  sum  to  B.  in  satisfaction  of  a  debt, 
and  the  broker  bona  fide  agreed  with  B.  to 
pay  him  as  soon  as  he  received  the  rents, 
and  after  this  the  trader  became  bankrupt. 
It  was  held,  that  his  assignees  could  not  re- 
cover this  sum  from  the  broker,  though  he 
did  not  in  fact  pay  it  over  to  B.  till  after  the 
commission  issued.  Bedford  v.  Perkins,  3 
C.  &  P.  90.     (Eng.) 

77.  Payment  of  a  debt  by  a  check  may 
be  a  fraudulent  preference.  Thus  a  firm 
being  embarrassed  determined,  with  the  ad- 
vice of  their  solicitor,  to  suspend  payment 
on  the  following  Monday.  They  accordingly 
at  about  5  P.  m.  on  Saturday,  sent  to  their 
bankers  a  written  notice  not  to  make  any 
further  payments .  But  about  a  half  an  hour 
prior  to  their  sending  such  notice,  they  drew 
on  their  bankers  three  checks  for  various 
amounts,  which  they  gave  to  three  different 
creditors,  one  of  whom  was  a  brother  of  the 
confidential  clerk  of  the  firm,  another  a  cous- 
in of  one  of  the  members  of  the  firm,  and 
the  third  their  solicitor,  and  neither  of  whom 
appeared  to  have  previously  pressed  for  im- 
mediate payment.  Each  of  the  checks  was 
received  and  cashed  before  the  notice  not  to 
make  further  payment  was  sent  to  the  bank. 
The  firm  never  resumed  payment,  and  were 
ultimately  declared  bankrupts.  It  was  held, 
that  these  payments  were  made  by  way  of 
fraudulent  preference,  and  constituted  an  act 
of  bankruptcy.  Ex  parte  Simpson,  1  De 
Gex,  9;  8  Jur.  1150  ;  14  L.  J.,  Bank.  1. 
(Eng.) 

78.  Where  a  trader,  in  contemplation  of 
bankruptcy,  and  without  solicitation,  put 
three  checks  in  the  hands  of  his  clerk,  to  be 
delivered  to  a  creditor  at  the  counting  house 
of  the  latter ;  but  before  they  were  deliver- 
ed the  creditor  called  upon  the  trader  and 
demanded  payment  of   his  debt.     It  was 
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held,  that  the  intention  to  give  a  voluntary 
preference  not  having  been  consummated, 
this  was  a  valid  payment.  Bayley  v.  Bal- 
lard, 1  Camp.  416.     (Eng.) 

79.  If  a  mortgagor  in  possession  becomes 
bankrupt,  and  the  mortgagee  gives  notice  to 
the  tenants  to  pay  him  the  by-gone  rents,  a 
payment  to  the  mortgagee  is  good  as  against 
the  assignees  of  the  mortgagor.  Pope  v. 
Biggs,  9B.<&C.  245.     (Eng.) 

80.  Payment  of  bills  to  support  the  credit 
of  a  declining  trader,  without  notice  of  an 
act  of  bankruptcy,  is  not  fraudulent.  Fox- 
croft  V.  Devonshire,  2  Bmr,  931 ;  1  W.  Bl. 
193.     (Eng.) 

8 1 .  Where  a  trader,  in  a  state  of  insol- 
vency, and  concealing  himself  from  his  gen- 
eral creditors,  after  a  secret  act  of  bank- 
ruptcy, in  part  payment  of  a  debt  delivered 
a  bill  to  a  creditor,  who  was  acquainted  with 
his  place  of  retreat,  and  with  whom  he  was 
in  friendly  communication,  it  was  held,  that 
this  was  not  a  payment  protected  by  6  Geo. 
4,  c.  16,  s.  82.  Bagnall  v.  Andrews,  7  Bing. 
217;  iM.i6P.SB9.    (Eng.) 

82.  A  defendant,  arrested  in  an  action  of 
debt,  paid  the  amount  to  the  sheriff  with  101. 
costs,  and  the  sheriff  paid  the  same  into 
court.  The  defendant  became  bankrupt  be- 
fore putting  in  special  bail,  or  paying  in  an 
additional  sum  of  10^,  pursuant  to  7  and  8 
Geo.  c.  71,  s.  2.  It  was  held,  that  the  as- 
signees were  not  entitled  to  the  money  and 
costs  paid  into  court.  Cook  v.  Bell,  11  W. 
iS.  732.     (Eng.) 

83.  Giving  cash  for  a  bank  post.bill  was 
a  payment  within  the  protection,  extended 
by  6  Geo.  4,  u.  16,  s.  82,  to  all  payment 
really  and  bona  fide  made  by  any  bankrupt 
before  the  commission.  Willis  v.  Bank  of 
England,  4  A.  S  E.  21;  5  N.  dt  M.  478. 
(Eng.) 

84.  Money  paid  into  court  under  7  and  8 
Geo.  4,  c.  71,  s.  2,  was  not  a  payment  to  a 
creditor  within  the  protection  of  6  Geo.  4, 
c.  16,  s.  82.  Ferrall  v.  Alexander,  1  D.  P. 
C.  132.     (Eng.) 

85.  Payments  out  of  court  to  a  plaintiff 
under  43  Geo.  3,  c.  43,  s.  2,  were  protected 
against  the  assignees,     lleynolds  v.  Wedd, 


4  Bing.,  N.  C.  649;  6  D.  P.   C.  728;  6 
ScoU,  699 ;  1  Am.  230 ;  2  Jm.  495.    (Eng.) 

86.  Where  a  debtor  gives  goods  out  of 
his  shop  in  part  payment  of  a  bond,  not 
then  due,'and  shortly  afterwards  becomes 
bankrupt,  the  mere  circumstance  of  the 
bond  not  being  due  will  not  alone  vitiate  the 
payment.  Hartshorn  v.  Slodden,  2B.(S:  P. 
582;  iEsp.  60.    (Eng.) 

87.  A  banker  is  not  justified  in  paying 
the  drafts  of  a  person  who  has  placed  money 
in  his  hands,  after  he  has  notice  of  an  act 
of  bankruptcy  committed  by  him.  Vemey 
V.  Hankey,  2  T.  B.  113.    (Eng.) 

88.  Where  a  debtor,  who  was  pressed  by 
a  creditor  and  was  unable  to   pay  him,  ap- 
plied to  another  creditor  to  accept  an  assign- 
ment of  his  stock,  partly  for  the  debt  already 
due  to  him,  and  partly  for  a  fresh  advance, 
do  not  constitute  evidence   of  a  fraudulent 
preference  of  such  creditor,  nor  of  any  fraud 
ulent  intent,  so  as  to  invalidate  the  assign 
ment  as  against  the  creditors  under  a  subse 
quent  bankruptcy.    Bell  v.  Simpson,  2  H 
(b  N.  410 ;  26  L.  J.,  Exch.  363.    (Eng.) 

89.  A  trustee,  with  the  consent  of  th« 
cestui  que  trust,  pledged  Madras  governmen* 
notes  held  by  him  in  trust,  for  the  benefit 
of  a  firm  of  which  he  was  a  partner.  The 
notes  were  afterwards  redeemed  and  deliver- 
ed to  the  firm,  which,  subsequently  and 
without  the  consent  of  the  cestui  que  trust, 
pledged  them  for  a  similar  purpose.  The 
firm  being  insolvent  and  bankruptcy  immi- 
nent, the  trustee  redeemed  the  notes,  with 
partnership  assets,  indorsed  them  to  him- 
self personally,  and  replaced  them  in  his 
private  chest.  The  firm  became  bankrupt. 
It  was  held,  that  there  was  no  fraudulent 
preference.  Sinclair  v.  Wilson,  20  Beav. 
324;  1  Jwr.,  N.  S.  967;  24  L.  J.,  Chmc. 
537.     (Eng.) 

90.  A  payment  by  a  partner,  who  has 
committed  an  act  of  bankruptcy,  of  a  part- 
nership debt  due  before  the  bankruptcy,  to 
a  creditor,  who  has  notice  of  the  act  of 
bankruptcy,  is  not  protected  by  6  Geo.  4,  c. 
16,  s.  82.  Craven  v.  Edmonson,  6  Bing. 
734;  4ilf.  <^P.  623.     (Eng.) 

91.  D.,  a  captain  of  a  vessel  belonging 
to  the  defendant,  entered  into  an  agreement 
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■with  the  defendant,  under  which  he  was  to 
have  command  of  the  vessel  for  a  voyage  to 
India  and  back,  and  to  have  for  his  own  use 
the  cabin  accommodation  for  passengers  for 
which  he  was  to  pay  the  owner  a  certain 
sum.  For  purposes  of  his  own  D.  left  the 
ship  before  her  arrival  in  India  whereupon 
the  command  was  assumed  by  F.,  the  chief 
mate.  After  D.  had  abandoned  the  ship, 
he  wrote  to  F.,  giving  him  directions  as  to 
the  disposal  of  certain  property  of  his  then 
on  board.  The  owner,  as  soon  as  he  became 
acquainted  with  the  fact  that  D.  had  left 
the  ship,  he  wrote  to  F.  confirming  him  in 
the  command,  and  desiring  him  to  retain 
everything  on  board  belonging  to  D.,  who 
was  largely  indebted  to  him.  D.  returned 
to  England,  and  on  the  18th  of  October,  at 
the  instance  of  the  defendant,  wrote  him  the 
following  letter :  "  I  hereby  authorize  and 
request  you  to  keep  possession  of  all  cabin 
furniture  and  other  property  of  mine 
on  board  the  Bolton,  when  she  arrives, 
and  to  place  the  value  of  the  same  to 
the  credit  of  my  account  with  you."  On  the 
18th  of  December,  a  flat  issued  against  D. 
upon  an  act  of  bankruptcy  committed  by 
him  on  the  2nd.  The  vessel  arrived  in 
London  on  the  5th  December.  It  was  held, 
that  the  defendant  had  such  a  possession  of 
the  goods  before  the  bankruptcy,  as  to  en- 
title him  to  retain  them  as  against  D.'s  as- 
signees, by  virtue  of  the  authority  of  the 
18th  October.  Belcher  v.  Oldfield,  8  Scott, 
221 ;  6  Bing.,  N.  G.  102.     (Eng.) 

93.  An  assignment  of  goods  at  sea  as  a 
collateral  security  for  a  debt,  and  a  subse- 
quent indorsement  of  a  bill  of  ladings  are 
good  as  against  the  assignees  of  the  assignor, 
who  committed  an  act  of  bankruptcy  be- 
tween the  assignment  of  the  goods  and  the 
indorsement  of  the  bill  of  lading.  Lem- 
priere  v.  Pasley,  2  T.  B.  485.    (Eng.) 

93.  Whether  a  trader  in  embarrassed  cir- 
cumstances, who  delivers  goods  to  a  credi- 
tor in  discharge  of  his  debt,  does  so  in  con- 
templation of  bankruptcy,  is  a  question  for 
the  jury.  Fidgeon  v.  Sharpe,  5  Taunt.  359; 
1  Bose,  153 ;  1  Marsh,  196.    (Eng.) 

94.  On  the  eve  of  bankruptcy,  a  trader 
may  make  a  transfer  of  his  goods  to  a  credi- 
tor, who  compels  him  so  to  do  by  any 
threat ;  but  a  voluntary  and  fraudulent  pre- 


ference is  an  act  moving  from  the  trader, 
whereby  he  elects  to  favor  a  particular 
creditor.  Reed  v.  Ayton,  Holt,  503.    (Eng.) 

95.  Where  a  trader,  being  pressed  by  a 
creditor  for  payment  or  security,  one  or  the 
other  of  -which  he  said  he  would  have,  gave 
a  bill  of  sale  of  certain  wools  and  cloths  in  a 
mill,  apparently  the  whole  of  his  stock,  and 
immediately  left  his  business  and  home,  and 
became  bankrupt ;  this  inasmuch  as  the  act 
done  did  not  redeem  the  trader,  even  from 
any  present  difficulty,  which  is  the  ordinary 
motive  for  such  an  act  when  actually  done 
under  pressure  of  a  threat,  is  evidence  that 
it  was  not  done  under  the  pressure  of  a 
threat,  but  voluntarily,  and  with  a  view  to 
prefer  a  particular  creditor,  in  contempla- 
tion of  bankruptcy,  and  is  therefore  void 
against  the  other  creditors  of  the  bank- 
rupt. Thornton  v.  Hargreaves,  7  East,  544. 
(Eng.) 

96.  Where  A.  advances  money  to  an  in- 
solvent trader,  for  the  purpose  of  enabling 
him  to  execute  an  order  for  goods,  upon  the 
terms  of  being  repaid  out  ol  the  price  of  the 
goods,  a  payment  made  by  the  trader  to  A. 
out  of  the  price  when  received  is  not  a 
fraudulent  preference.  Hunt  v.  Mortimer, 
5M.(&B.n;  10  B.  &  C.  44.     (Eng.) 

97.  Where  a  trader  delivered  goods  as 
security  to  the  defendant  who  was  under  ac- 
ceptances for  him  not  yet  due  and  it  ap- 
peared that  such  delivery  was  not  voluntary 
on  the  trader's  part,  but  made  in  conse- 
quence of  the  urgency  of  the  defendant,  it  is 
immaterial  to  consider  whether  or  not  the 
trader  had  his  bankruptcy  in  contemplation 
at  the  time;  nor  will  the  transaction,  if 
bona  fide  and  not  colorable,  be  impeached  by 
the  secrecy  with  which  the  delivery  was 
made  by  the  trader,  in  order  to  save  his 
own  credit  in  the  view  of  the  world. 
Crosby  v.  Crouch,  11  East,  256;  2  Camp. 
166.     (Eng.) 

98.  In  an  action  on  a  bill  of  exchange, 
the  defendant,  after  notice  of  trial,  obtained 
an  order  that  a  commission  issue  to  ex- 
amine witness  abroad,  on  payment  into 
court  of  a  portion  of  the  claim.  The  money 
was  paid  in  accordingly,  but  the  commis- 
sion was  not  acted  upon.  The  defendant 
having  subsequently  become  bankrupt,  and 
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assignees  appointed,  the  plaintiff  obtained 
leave  to  proceed  with  the  action,  which  was 
tried,  and  the  defendant  not  appearing  a  ver- 
dict was  given  for  the  plaintiff.  It  was 
held  that  the  plaintiff  was  entitled  to  the 
money,  which  had  been  paid  into  court,  and 
that  he  was  not  deprived  of  this  right  by  12 
and  13  Vict.  c.  106,  s.  184 ;  Murray  v.  Ar- 
nold, 3B.d;S.  287  ;  9  Jur.,  N.  S.  461  ;  32 
L.  J.,  Q.  B.  11;  W.  B.  147;  7  L.  T.,  N. 
S.  385.     (Eng.) 

99.  In  contemplation  of  the  dissolution 
of  a  partnership,  a  debtor  thereof  gave  to 
one  of  the  partners  a  warrant  of  attorney 
to  secure  his  debt.  Before  the  partnership 
was  actually  dissolved,  the  debtor  commit- 
ted an  act  of  bankruptcy.  It  was  held,  that 
a  sum  paid  by  the  debtor  to  such  partner, 
after  the  dissolution  of  the  partnership,  on 
account  of  the  debt,  and  a  further  sum  ob- 
tained under  an  execution  against  the  debt- 
or's goods,  was  money  received  by  both  the 
partners  to  the  use  of  the  debtor's  assig- 
nees. Biggs  V.  Fellows,  2  M.  d&  S.  450 ;  8 
B.  (&  G.  402.     (Eng.) 

100.  "What  is  not  in  Oregon. 
Under  the  lien  act  of  Oregon  the  lien  of  a 
mechanic  or  materialman  arises  from  the 
doing  of  the  work  or  the  furnishing  the 
material,  and  attaches  to  the  building  from 
that  time  upon  the  condition  subsequent 
that  the  lien  creditor  file  a  notice  of  his  in- 
tention to  hold  such  lien  within  three 
months  from  the  completion  of  the  building. 
The  notice  required  to  be  filed  does  not  cre- 
ate the  lien,  but  is  necessary  to  preserve  or 
continue  it  beyond  three  months  after  the 
completion  of  the  building,  and  therefore, 
the  commencement  of  proceedings  in  bank- 
ruptcy between  the  doing  of  the  work  or 
furnishing  of  material  and  the  filing  of 
such  notice,  does  not  impair  or  affect  the  lien 
or  the  right  of  the  lien  creditor  to  continue 
it  by  filing  the  notice.  Tiie  lien  given  by 
the  local  act  to  mechanics  or  material  is  not 
opposed  to  the  terms  or  policy  of  the  bank- 
rupt act,  as  it  in  no  way  prefers  one  cred- 
itor at  the  expense  of  another,  or  diminishes 
the  general  assets  of  the  debtors,  otherwise 
applicable  to  the  payment  of  his  general 
creditors.  In  re  Coulter,  (^Oregon,')  5  N. 
B.B.  64 


101.  Within  four  months.  And  be 
it  further  enacted,  That  if  any  person  being 
insolvent  or  in  contemplation  of  insolvency, 
within  four  months  before  the  filing  of  the 
petition  by  or  against  him,  with  a  view  to 
give  a  preference  to  any  creditor  or  person 
having  a  claim  against  him,  or  who  is  under 
any  liability  to  him,  procures  any  part  of  his 
property  to  be  attached,  sequestered  or 
seized  on  execution,  or  makes  any  payment, 
pledge,  assignment,  transfer  or  conveyance 
of  any  part  of  his  property,  either  directly 
or  indirectly,  absolutely  or  conditionally,  the 
person  receiving  such  payment,  pledge,  as- 
signment, transfer  or  conveyance,  or  to  be 
benefited  thereby,  or  by  such  attachment, 
having  reasonable  cause  to  believe  such  per- 
son is  insolvent,  and  that  such  attachment, 
payment,  pledge,  assignment  or  conveyance, 
is  made  in  fraud  of  the  provisions  of  this  act, 
the  same  shall  be  void,  and  the  assignee  may 
recover  the  property,  or  the  value  of  it,  from 
the  person  so  receiving  it,  or  so  to  be  bene- 
fited. Section  35  U.  S.  bankrupt  act, 
1867. 

102.  Within  six  months.  If  any 
person  being  insolvent,  or  in  contemplation 
of  insolvency  or  bankruptcy,  within  six 
months  before  the  filing  of  the  petition  by  or 
against  him,  makes  any  payment,  sale,  as- 
signment, transfer,  conveyance,  or  other  dis- 
position of  any  part  of  his  property,  to  any 
person  who  then  has  reasonable  cause  to  be- 
lieve him  to  be  insolvent,  or  to  be  acting  in 
contemplation  of  insolvency,  and  that  such 
payment,  sale,  assignment,  transfer,  or  other 
conveyance,  is  made  with  a  view  to  prevent 
his  property  from  coming  to  his  assignee  in 
bankruptcy,  or  to  prevent  the  same  from  be- 
ing distributed  under  this  act,  or  to  defeat 
the  object  of,  or  in  any  way  impair,  hinder, 
impede  or  delay  the  operation  or  effect  of, 
or  to  evade  any  of  the  provisions  of  this  act, 
the  sale,  assignment,  transfer  or  conveyance 
shall  be  void,  and  the  assignee  may  recover 
the  property,  or  the  value  thereof,  as  assets 
of  the  bankrupt.  And  if  such  sale,  assign- 
ment, transfer  or  conveyance  is  not  made  in 
the  usual  and  ordinary  course  of  business  of 
the  debtor,  the  fact  shall  be  prima  facie  evi- 
dence of  fraud.  Section  35  U.  S  bankritpt 
act,  1867. 


FRAUDULENT  SALE  AND  CONVEYANCES. 
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FRAUDULENT  SALE. 

1 .  Though  a  sale  of  goods,  made  fraudu- 
lently and  without  consideration,  may  be 
void  as  to  the  creditors  of  the  vendor ;  yet, 
if  prior  to  their  attachment,  the  goods  pass 
into  the  hands  of  a  bona  fide  purchaser,  not 
conversant  of  the  fraud,  and  for  a  valuable 
consideration,  the  latter  would  be  entitled  to 
hold.  Trott  et  al.  v.  Warren,  2  Fairfields, 
11  (^Maine,)  227. 

2.  It  is  a  fraudulent  sale  prima  fade, 
where  it  is  not  made  in  the  usual  and  ordi- 
nary course  of  business  of  the  debtor  In  re 
Deane  et  al.  (Mo.)  2  N.  B.  M.  29. 

3.  A  retention  of  the  possession  and  use, 
and  ostensible  ownership  of  movable  prop- 
erty after  an  absolute  voluntary  sale,  is  a 
fraud  conclusive  and  intraversable  against 
creditors.  In  re  Hussman,  (iy.)  2  N.  B. 
B.  140 ;  citing  Dale  v.  Arnold,  2  Bibb.  605 ; 
Hundley  v.  "Webb,  3  J.  J.  Marshall,  643 ; 
Aliens.  Johnson,  4  J.  J.  Marshall,  235; 
Lyne  v.  Bank  of  Ky.,  5  J.  J.  Marshall, 
545,  574 ;  Woodson  v.  Davis,  2  B.  Monroe, 
298 ;  Robins  v.  Oldham,  1  Duvall,  29 ;  En- 
der  V.  Williams,  350 ;  Hamilton  v.  Russell, 
1  Cranch,  309 ;  U.  S.  v.  Hoe  et  al.  3  Cranch, 
73,  89  ;  Meeker  v.  Wilson,  1  Gallison,  419, 
423 ;  Phelliplace  v.  Sayles,  4  Mason,  312, 
322  ;  Brooks  v.  Nasbury,  11  Wheaton,  79, 
82;  Conrad  v.  The  Atlantic  Ins.  Co.  1 
Peters,  388,  449  ;  Warren  v.  Norton,  20 
Howard,  448. 

4.  A  sale  of  a  stock  of  goods  and  con- 
veyance of  real  estate  not  made  in  the  usual 
and  ordinary  course  of  business,  is  prima 
facie  evidence  of  fraud,  and  void  by  section 
35  of  the  U.  S.  bankrupt  law  of  1867.  In 
re  Deane  et  al.  (Mo.')  2  N.  B.  M.  29.  In 
re  Hunt  (iJ.  I.)  2  N.  B.  B.  166. 

5.  A  fraudulent  sale  by  a  debtor  before 
the  passage  of  the  U.  S.  bankrupt  act  of 
1867,  vvhere  the  concealment  of  his  interest 
in  the  property  is  continuous,  will  prevent 
his  discharge  in  bankruptcy.  In  re  Huss- 
man, (ZV/.)  2N.B.B.UQ. 


FRAUDULENT  TRANSFERS 
AND  CONVEYANCES. 

1 .  A  Jamaica  insolvent  act  provided,  that 
if  any  person,  in  contemplation  of  insolvency 
shall  transfer  any  of  his  estate  to  any  cred- 
itor, for  the  benefit  of  such  creditor,  such 
transfer  shall  be  deemed  fraudulent  and 
void  as  against  the  ofBcial  assignee  of  such 
person ;  provided  always  that  no  such  trans- 
fer shall  be  so  deemed  fraudulent  and  void 
unless  made  within  six  months  before  a  de- 
claration of  insolvency.  Held,  that  transfers 
of  property  made  by  a  party  in  insolvent  cir- 
cumstances, if  they  occurred  within  six 
months  before  a  declaration  of  insolvency, 
were  absolutely  void,  although  there  was  no 
evidence  of  any  fraudulent  preference. 
Nemes  v.  Carter,  36  L.  J.,  P.  C.  C.  12 ;  1 L. 
B.,P.C.S'i2;4.MooreP.  0.  C,  N.  S. 
222;  15  W.B.  239.    (Eng.) 

2.  On  the  22nd  October,  1862,  by  deed 
between  S.  and  the  defendant,  S.  in  consider- 
ation of  501.  advanced  by  the  defendant,  as- 
signed all  his  household  furniture,  and  effects 
to  the  defendant  with  a  proviso  for  making 
the  deed  void,  if  S.  should  on  demand  in 
writing  given  to  him  or  left  at  his  last  place 
of  residence,  pay  the  501.  with  interest,  and 
in  default  of  payment  contrary  to  the  pro- 
viso, then  at  any  time  thereafter  the  defend- 
ant was  empowered  to  take  possession  of 
and  sell  the  goods,  and  until  default  S.  was 
to  retain  possession  of  them.  On  12th  Feb- 
ruary, S.  was  taken  in  execution  and  com- 
mitted to  the  county  gaol.  On  the  the  16th, 
the  defendant,  knowing  S.  to  be  in  gaol,  took 
possession  of  the  goods,  and  sold  them  on 
13th  of  March.  On  the  18th  of  February, 
S.  having  made  the  affidavit  required  by  24 
&  25  Vict.  c.  134,  s.  98,  petitioned  in 
forma  pauperis,  and  on  the  23rd  was 
brought  up  to  the  county  court  and  adjudged 
a  bankrupt  under  s.  99.  Held,  that  by  24 
&  25  Vict,  c  134,  s.  103,  the  adjudication 
related  back  to  the  commitment  of  S.  to 
prison,  and  therefore  the  goods,  which  were 
then  in  his  order  and  disposition  by  the  con- 
sent of  the  defendant,  passed  to  the  official 
assignee,  and  the  transaction  was  not  pro- 
tected by  12  &  13  Vict.  c.  106,  s.  133.  Bram- 
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•well  V.  Eglington,  T.  B.  &  S.  537;  1  L.  B., 
C-B.  494;    35  i.  J.,  Q.  B.  163.     (Eng.) 

3.  An  assignment  by  a  trader  of  all  his 
property,  book  debts  and  stock  in  trade,  in 
consideration  of  an  old  debt  of  530Z.,  the 
only  present  advance  being  20?.,  to  pay  the 
trader's  attorney  the  costs  of  the  assign- 
ment, amounts  to  a  fraud  in  the  eye  of  the 
law,  and  is  an  act  of  bankruptcy,  notwith- 
standing that  it  was  in  fact,  as  between  the 
parties  to  it  a  perfectly  fair  and  iona  fide 
transaction.  Book  debts  due  to  the  bank- 
rupt paid  to  a  third  party  under  such  an  as- 
signment belong  to  the  assignee  in  bankrupt- 
cy, and  may  be  recovered  by  him  in  an  ac- 
tion for  money  had  and  received.  Penson  v. 
Moon,  15  L.  T.,  N.  S.  444.    (Eng.) 

4.  A  creditor  expresses  to  his  debtor  his 
dissatisfaction  at  the  appearance  of  his  af- 
fairs; a  fortnight  after  the  debtor  in  contem- 
plation of  his  bankruptcy  transfers  to  the 
creditor  certain  promissory  notes  as  collate- 
ral security  for  the  debt,  and  the  next  day 
commits  an  act  of  bankruptcy,  such  transfer 
is  fraudulent  and  void  as  against  creditors, 
and  the  policy  of  the  bankrupt  laws.  The 
notes  are  the  property  of  the  assignee  of  the 
bankrupt,  notwithstanding  such  transfer. 
Locke,  assignee,  v.  Winning,  3  Mass.  325. 

5.  On  the  9th  of  December,  1865,  in  con- 
sideration of  the  defendant  having  agreed  to 
lend  to  J.  107Z.  to  pay  an  acceptance  then 
about  to  fall  due,  J.  agreed  to  give  a  mort- 
gage of  all  his  goods  and  chattels  as  security 
for  that  sum,  and  also  for  any  further  ad- 
vances he  might  make.  On  the  6th  of  Jan- 
uary, 1866,  the  defendant  made  a  further 
advance  of  64i.  to  J.,  who  on  the  27th  Jan- 
uary executed  a  bill  of  sale  in  pursuance  of 
the  agreement,  reciting  the  total  amount 
then  due,  and  assigning  all  his  personal 
property  to  the  defendant  as  security  for  it. 
On  the  31st  of  December,  1866,  J.  was  ad- 
judicated a  bankrupt.  Held,  that  the  bill 
of  sale  being  partly  in  respect  of  the  original 
agreement  and  partly  in  respect  of  the  sub- 
sequent advance,  which  was  actually  made 
to  such  an  amount  as  to  constitute  a  sub- 
stantial equivalent  for  the  assignment,  was  a 
valid  bill  of  sale  as  against  the  assignee  in 
bankruptcy.     Mercer  v.  Peterson,  37  L.  J., 


Exch.  54;  3  X.  JB.  Exch.  104;  lb  W.  B. 
486 ;  18  L.  T.,  N.  S.  30.     (Eng.) 

6.  A  trader  conveyed  all  his  property, 
except  his  furniture  and  book  debts,  to  a 
creditor  for  the  purpose  of  securing  a  pre- 
viously existing  debt.  Held,  that,  notwith- 
standing the  reservation,  the  deed  was  fraud- 
ulent and  void,  inasmuch  as  it  placed  the 
bulk  of  his  property  out  of  the  reach  of  his 
other  creditors.  Ex  parte  Foxley,  in  re 
Nurse,  3  L.  B.,  Ch.  515 ;  16  W.  E.  831 ;  18 
L.  T.,  N.  S.  862.    (Eng.) 

7.  A  trader  gave  a  bill  of  sale  of  his  stock 
in  trade  to  A.  in  consideration  of  his  indors- 
ing a  bill  of  exchange  which  the  trader  dis- 
counted, but  the  bill  of  sale  was  not  regis- 
tered. Nine  months  afterwards  he  executed 
an  assignment  of  the  bulk  of  his  property 
to  secure  the  same  debt  and  further  ad- 
vances. Held,  that  the  assignment  being 
otherwise  fraudulent,  could  not  be  supported 
on  the  ground  that  it  was  a  substitution  for 
the  first  bill  of  sale.  Ex  parte  Foxley,  in 
re  Nurse,  3  L.  B.,  Ch.  515;  16  W.  B.  831 ; 
18  L.  T.,  N.  S.  862.     (Eng.) 

8.  If  an  assignment  is  an  act  of  bank- 
ruptcy as  being  fraudulent  against  the  cred- 
itors, it  is  also  void  as  between  the  parties. 
In  re  Colemere,  1  L.  B.,  Ch.  128 ;  12  Jur., 
N.  S.  38;  35  L.  J.,  Bank.  8  ;  13  £.  T.,  N. 
S.  621.     (Eng.) 

9.  A  delivery  of  goods  to  be  an  act  of 
bankruptcy  within  12  &  13  Vict.  c.  106,  s. 
67,  must  pass  or  purport  to  pass  some  prop- 
erty or  interest  in  the  goods.  Isitt  v.  Bees- 
ton,  4  L.  B.,  Exch.  159 ;  37  L.  J.,  Exch. 
89 ;  20  L.  T.,  N.  S-  371 ;  17  W.  B.  620. 
(Eng.) 

1 0.  An  assignment  by  a  trader  of  all  his 
property  to  secure  a  present  advance  is  not 
necessarily  fraudulent,  and  an  act  of  bank- 
ruptcy, unless  the  lender  knew  that  the  ob- 
ject of  the  loan  was  to  defeat  and  delay 
creditors ;  and  the  law  does  not  impose  on 
the  lender  the  oliligation  of  showing  the 
bona  fides  ot  the  lo3,n.  In  re  Colemere,  1 
L.  B.,  Ch.  128;  12  Jur.,  N.  S.  38;  35  L. 
J.,  Bank.  8 ;  13  i.  T.,  N.  S.  621.    (Eng.) 
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FREIG-HT  DEBT. 

1 .  Payment  of  a  freight  debt  in  full  by 
an  insolvent  debtor,  is  a  preference  of  a 
creditor,  and  an  act  of  bankruptcy,  Farrin 
V.  Crawford,  (OAio,)  2  N.  B.  B.  181. 


FRIENDS    OF    BANKRUPT. 

1.  Buying  up  and  compromising 

his  debts.  Debts  proved  and  filed  with 
the  register  may  be  postponed  for  investiga- 
tion before  the  assignee,  and  not  allowed  to 
be  voted  upon,  for  assignees  efforts  by  bank- 
rupt's friends  to  compromise  and  buy  up  his 
debts,  and  stop  proceedings  in  bankruptcy, 
are  no  fraud  upon  the  bankrupt  act,  and  are 
no  reason  why  the  debts  should  be  postponed 
and  not  voted  upon  for  the  election  of  an  as  • 
signee.  Debts  proved  before  election,  and 
sold  and  assigned  after  proof,  must  be  voted 
upon  by  the  actual  owner  and  not  by  the 
original  creditor,  and  the  owner  will  be  en- 
titled to  only  one  vote.  In  re  Frank,  (5.  D. 
N.  r.)  6  N.  B.  B.  194. 

2.  Purchase  of  debts  by.  Where 
the  friend  of  a  bankrupt  purchased 
nearly  all  of  the  claims  against  the 
estate,  and  it  Jid  not  appear  that  the  bank- 
rupt had  furnished  the  money  wherewith  to 
make  such  purchases,  a  dividend  was  allow- 
ed to  the  purchaser  on  the  debts  (which  had 
been  purchased  and  proved)  pro  rata  with 
the  other  creditors  whose  claims  had  not 
been  sold  or  compromised.  In  re  Collins, 
(S.  D.  N.  r.)     Unreported. 


FRIENDS    OF    BANKRUPT 
FIRM. 

1.  Purchasing  its  debts.  Where 
nearly  all  the  debts  against  a  bankrupt  co- 
partnership, composed  of.  three  copartners, 
have  been  purchased  in  the  interest  of  two 
of  the  copartners  by  two  of  their  friends,  to 
whom  the  money  for  such  purchase  was 
furnished  by  those  partners,  the  third  part- 
ner not  contributing  to  such  purchase,  ob- 
jects to  the  proof  of  the  purchased  claims  as 
illegal,  although  it  is  not  denied,  but  they 
had  been  originally  bona  fide  claims  against 
the  copartnership.  Held,  that  a  decree  will 
be  entered,  providing :  1.  For  the  payment 
Gaz.  59 


in  full  by  the  assignee  of  the  unpaid  and  un- 
purchased proved  debts  with  interest ;  2. 
For  the  payment  into  court  of  the  amount 
of  the  unpaid  debts,  which  have  not  been 
paid  with  interest ;  3.  For  the  payment  of 
the  commission  of  the  assignee  and  the 
charge  fees,  disbursements  and  expenses  of 
the  attorneys  and  counsel  and  the  fees  of  the 
register  and  clerk,  for  the  -payment  to  the 
two  purchasers  (friends  of  the  bankrupts) 
of  the  amount  paid  out  by  them  in  the  pur- 
chase of  the  copartnership  debts,  together 
with  interest  on  such  sums ;  4.  For  the  trans- 
fer of  the  remainder  of  the  estate  by  the  as- 
signee to  the  bankrupts  jointly  by  proper  in- 
struments. In  re  Lathrop  et  al.  (jS.  D.  N. 
r.)  5  N.  B.  B.  43. 


FURTHER    PROCEEDINGS. 

1 .  The  prohibition  of  further  proceedings 
is  intended  of  proceedings  upon  the  petition 
and  against  the  debtor,  and  not  of  collateral 
proceedings  by  or  against  third  persons,  or 
even  the  debtor.  In  re  MuUer  &  Bretano, 
(^Oregon,")  3  N.  B.  B.  86. 


G-AMING-. 
[See  Discharge.] 

1 .  A  bankrupt  cannot  be  asked  whether 
he  has  lost  property  at  gaming,  as  the  ques- 
tion in  that  form  is  broad  enough  to  cover 
time  subsequent  to  commencement  of  pro- 
ceedings in  bankruptcy,  and  if  answered  af- 
firmatively might  subject  him  to  punishment 
for  a  criminal  offence  under  sec.  44,  of  the 
U.  S.  bankrupt  act  of  1867.  In  re  Patter- 
son, (S.  B.  N.  r.)  N.  B.  B.  Sup.  xxiii. 

2.  Property  acquired  in  gaming,  is  assets; 
consequently  if  a  bankrupt  spends  such  prop- 
erty in  gaming  he  loses  his  right  to  a  dis- 
charge. In  re  Marshall,  (ilfoss.)  4  N.  B. 
JR.  27. 


G-ARDENERS,  MARKET. 

1 .  A  tenant  of  130  acres,  under  a  farm- 
ing lease,  which  obliged  him  to  follow  or 
plant  with  peas  or  potatoes  every  third  year, 
had  on  his  farm  twelve  acres  of  young  pota- 
toes and  twenty  acres  of  green  peas  growing 
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in  open  fields  every  year,  and  consigned  the 
produce  for  table  consumption,  to  London 
salesmen,  to  whom  he  allowed  such  com- 
mission as  is  usually  allowed  by  market 
gardners,  is  not  a  market  gardner.  Sx  parte 
Hammond,  De  Gex,  93;  9  Jur.  358;  14 
X.  J.,  Bank.  14.    (Eng.) 


GENERAL  ALLOWANCE- 
1 .  A  mere  general  allowance  in  the  decree 
of  the  reasonable  charges,  and  expenses  of 
the  voluntary  assignee  should  not  be  under- 
stood as  including  his  expenses  of  a  proposed 
account  in  a  state  court  where  the  instru- 
ment of  assignment  contains,  as  it  should,  if 
made  under  six  months  before  bankruptcy 
proceedings,  a  direction  for  the  conveyance 
by  the  voluntary  assignee  to  the  assignee  in 
bankruptcy.  Burkholder  et  al.  v.  Stump, 
4  N.  B.  B.  191. 


GENERAL  ASSIGNMENT. 

1.  A  voluntary  assignment  by  a  debtor 
in  trust  for  the  equal  benefit  of  his  creditors, 
should  contain  a  direction  for  a  conveyance 
by  the  voluntary  assignee  to  the  assignee  in 
bankruptcy.  Burkholder  et  al.  v  Stump,  4 
JSf.  B.  B.  191. 

2.  Pending  bankruptcy  proceed- 
ings. Where  proceedings  in  bankruptcy 
were  commenced  by  a  creditor  against  his 
debtor,  but  before  any  decree  of  bankruptcy 
they  were  withdrawn  upon  the  debtor  mak- 
ing an  assignment  of  his  property  for  the 
benefit  of  all  his  creditors,  some  of  the  credi- 
tors not  concurring  in  the  arrangement. 
Held,  that  the  assignment  was  nevertheless 
valid.    Hastings  v.  Belknap,  1  Denio,  190. 


GENERAL  ORDERS  IN  BANK- 
RUPTCY. 
1.  Made  by  the  supreme  court  of  the 
tJnited  States.     See  page         post. 


GENERAL  ORDERS. 
1.  The  justices  of  the  supreme  court  of 
the  United  States  subject  to  the  provision  of 
this  act  shall  frame  general  orders  for  the  fol- 


lowing purposes.  Tor  regulating  the  prac- 
tice and  procedure  of  the  district  court  in 
bankruptcy,  and  the  several  forms  and  peti- 
tions, orders,  and  other  proceedings  to  be 
used  in  said  court  in  all  matter  under  this 
act.  For  regulating  the  duties  of  the  vari- 
ous oificers  of  the  said  court.  For  regula- 
ting the  fees  payable  and  the  charges  and 
costs  to  be  allowed  except  such  as  are  es- 
tablished by  this  act,  or  by  law  with  respect 
to  all  proceedings  in  bankruptcy  before  said 
courts  not  exceeding  the  rate  of  fees  now 
allowed  by  law  for  similar  seiTices  in  other 
proceedings..  For  regulating  the  practice 
and  procedure  upon  appeals ;  for  regulating 
the  filing,  custody  and  inspection  of  records, 
and  generally  for  carrying  the  provisions  of 
this  act  into  effect.  After  such  general  orders 
shall  have  been  so  framed,  they  or  any  of 
them  may  be  rescinded  or  varied,  and  other 
general  orders  may  be  framed  in  manner 
aforesaid,  and  all  such  general  orders  so 
framed  shall  from  time  to  time  by  the  jus- 
tice of  the  supreme  court,  be  reported  to 
congress  with  such  suggestions  as  said  jus- 
tice may  think  proper.  Sec.  10  U.  S.  bank- 
rupt act,  1867. 


GENERAL  SUPERINTEND- 
ENCE. 
1.  The  several  circuit  courts  of  the  TJni- 
ted States  within  and  for  the  district!  where 
the  proceedings  in  bankruptcy  shall  be  pend- 
ing, shall  have  a  general  superintendence 
and  jurisdiction  of  all  cases  and  questions 
arising  under  this  act,  and  except  when 
special  provision  is  otherwise  made  may 
upon  bill,  petition  or  other  proper  process 
of  any  party  aggrieved,  hear  and  determine 
the  case  as  a  court  of  equity.  The  powers 
and  jurisdiction  hereby  granted  may  be  ex- 
ercised either  by  said  court  or  by  any  jus- 
tice thereof  in  term  time  or  vacation.  Said 
circuit  courts  shall  also  have  concurrent  ju- 
risdiction with  the  district  courts  of  the  same 
district,  of  all  suits  at  law  or  in  equity, 
which  may  or  shall  be  brought  by  the  assig- 
nee in  bankruptcy  against  any  person  claim- 
ing an  adverse  interest,  or  by  such  persons 
against  such  assignee,  touching  any  property 
or  rights  of  property  of  said  bankrupt,  trans- 
ferable to  or  vested  in  such  assignee  ;  but  no 
suit  at  law  or  in  equity  shall  in  any  case  be 
maintainable  by  or  against  such  assignee,  or 
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by  or  against  any  person  claiming  an  adverse 
interest  touching  the  property  and  rights  of 
property  aforesaid  in  any  court  whatsoever, 
unless  the  same  shall  be  brought  within  two 
years  from  the  time  the  cause  of  action  ac- 
crued for  or  against  such  assignee.  Provided, 
that  nothing  herein  contained  shall  revive  a 
right  of  action  barred  at  the  time  such  as- 
signee is  appointed.  Sec.  2  U.  S.  bankrupt 
act,  1867. 


G-IFTS  OF  MONEY. 

1.  'When  and  when  not  valid.  A 
fraudulent  gift  of  money,  in  contemplation 
of  insolvency,  may  be  avoided  by  the  as- 
signees. Abell  V.  Daniel,  M.  &  M.  370. 
(Eng.) 

3.  Money  given  by  a  father,  who  is  a  tra- 
der, to  his  son,  to  advance  him  in  a  partner- 
ship trading  concern,  was  not  within  1  Jac. 
1,  c.  15,  s.  5,  and  could  not  be  recovered 
from  the  son  by  the  assignees  of  the  father, 
who  afterwards  became  bankrupt.  Ken- 
sington V.  Ohantler,  2M.  &  S.  36.    (Eng.) 


GOODS  AND  CHATTELS. 

1 .  The  words  goods  and  chattels,  do  not 
include  lands  or  interests  in  lands,  house  or 
things  affixed  to  the  freehold.  Hour  v.  Ba- 
ker. 9  East,  215. 

2.  Heir-looms  are  not  included  in  the 
words  goods  and  chattels.  Shaftsbury  v. 
Russel,  IB.&C.  666. 

3.  Shares  in  an  incorporated  company,  de- 
riving its  profits  from  land',  are  held  to  be 
goods  and  chattels  within  the  statute.  In  re 
Sketchley,  26  L.  J,,  Bank.  45. 

4.  When  and  when  not  in  the  or- 
der and  disposition  of  bankrupt. 
Where  a  trader,  by  fraud  induced  another 
person  to  sell  him  goods,  and  after  delivery 
becomes  bankrupt,  and  an  action  was 
brought  against  his  assignees  in  trover,  it 
was  held,  that  the  seller  was  entitled  to  the 
goods,  as  they  were  not  in  the  possession, 
order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy.  Load  v.  Green,  15 
M.  &  W.  216 ;  10  Jur.  163  ;  15  L.  J.,  Exch. 


113;  see  Stevenson  v.  Nownham,  13  0.  B. 
285 ;  22  L.  J.,  C.  P.  110.     (Eng.) 

5.  On  sale  and  return,  vesting  in 
and  not  vesting  in  assignees.  Where 
a  trader  becomes  bankrupt  before  delivery 
to  him  of  goods  sent  to  him  on  a  contract 
of  sale  and  return,  and  his  assignees  receive 
and  detain  the  same,  it  was  held,  in  an  ac- 
tion of  trover  by  the  vendor  against  the  as- 
signees, that  there  was  no  acceptance  to 
support  a  bargain  and  sale,  and  that  the 
property  in  the  goods  did  not  pass  to  the  as- 
signees. Sadler  v.  Whitmore,  5  Jur.  315. 
(Eng.) 

6.  Where  goods  are  sent  on  sale,  or  re- 
turn with  a  letter  enclosing  an  invoice  to 
the  purchaser,  requesting  the  return  of  such 
of  them  as  were  not  approved  in  as  short  a 
time  as  possible,  and  the  purchaser,  on  the 
day  following  the  evening  on  which  the 
goods  arrived,  committed  an  act  of  bank- 
ruptcy, it  was  held,  that  the  goods  did  not 
pass  to  the  assignees  of  the  purchaser  under 
the  21,  Jac.  1,  c.  19,  s.  11,  as  the  bankrupt 
should  have  been  allowed  a  reasonable  time 
to  have  selected  such  goods  as  he  was  dis- 
posed to  retain.  Gibson  v.  Bray,  1  Moore, 
519 ;  8  Taunt.  76 ;  Holt,  556.     (Eng.) 

7.  On  sale  and  return,  when  and 
when  not  in  the  reputed  ownership 
of  bankrupt.  Goods  sent  on  sale  and  re- 
turn, not  actually  delivered  at  the  time  of 
the  bankruptcy,  are  not  in  the  reputed  own- 
ership of  the  buyer.  In  re  Ashfcon,  Fonb., 
N.  B.  258.     (Eng.) 

8.  Possession  of.  The  goods  belong- 
ing to  another  in  possession  of  a  bankrupt, 
which  the  law  makes  subject  to  the  commis- 
sion, are  goods  which  the  true  owner  allows 
the  bankrupt  to  sell  as  his  own,  not  such  as 
he  sells  under  the  mere  authority  of  a  fac- 
tor. Price  V.  Ralston,  (1790,)  2  Dallas'  Pa. 
iJ.  60. 

9.  Sale  of.  A  fair  and  bona  fide  sale 
of  the  whole  of  a  trader's  property,  is  not 
of  itself  an  act  of  bankruptcy.  Rose  v. 
Haycock,  3  N.  (6  ilf.  645;  1  A.  d^  E  460 
(Eng.) 

1 0.  A  party  who  impeaches  the  sale  of 
the  whole  of  a   bankrupt's  property,  must 
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show  some  facts  from  -vrhich  fraud  may  be 
inferred.     Id. 

1 1 .  A  sale  by  a  trader  of  his  goods  at 
prices  considerably  below  their  marketable 
value,  is  not  of  itself  a  fraudulent  transfer. 
Lee  V.  Hart,  11  Exch.  880 ;  2  Jwr.,  N.  S. 
308 ;  25  L.  J.,  Exch.  135.     (Eng.) 

12.  To  render  the  transaction  fraudulent 
the  seller  must  have  intended  by  such  sale 
to  defeat  or  delay  his  creditors,  and  the  pur- 
chaser must  have  had  reason  to  know  that 
such  was  the  object  of  the  seller.    Id. 

13.  If  a  trader  raises  money  by  selling 
his  goods  at  an  under  value  (not  for  the  pur- 
pose of  carrying  on  his  business,  but  in  con- 
templation of  stopping  payment,  and  for  the 
purpose  of  cheating  his  creditors),  to  one 
who  has  notice,  either  by  express  informa- 
tion, or  from  the  nature  of  the  transaction, 
that  he  is  selling  his  goods,  not  in  order  to 
carry  on  his  business,  but  with  a  fraudulent 
intention,  the  sale  is  an  act  of  bankruptcy 
and  void,  and  the  assignees  may  recover  the 
goods  from  the  purchaser.  Fraser  v.  Levy, 
&H.(&N.U.    (Eng.) 

14.  A  sale  of  the  whole  of  a  trader's 
stock  in  trade,  with  an  intention  to  abscond 
with  the  money  and  cheat  his  creditors,  to 
a  bona  fide  purchaser,  who  is  ignorant  of 
the  trader's  designs,  is  not  an  act  of  bank- 
ruptcy. Baxter  v.  Pritchard,  3  N.  <&  M. 
638  -ylA.diE.  456.    (Eng.) 


GOLD    AS    RENT. 

1.  On  a  lease  where  a  yearly  rent  of 
"  four  ounces,  two  pennyweights  and  twelve 
grains  of  pure  gold  in  coined  money  "  is  re- 
served (equivalent  at  the  time  when  the 
lease  was  made  to  §80  per  annum,  and  at 
the  time  when  suit  was  brought  to  $87.25 
per  annum),  judgment  should  be  entered 
for  coined  dollars  and  parts  of  coined  dol- 
lars, and  not  for  united  States  notes  (made 
by  statutes  of  the  United  States  a  legal  ten- 
der), and  equivalent  in  market  value  to  the 
value  in  coined  money  of  the  stipulated 
weight  of  pure  gold.  Dewing  v.  Sears,  3 
C.  L.  N.  289. 


GRANTEE. 

1 .  In  deed  covenant  to,  barred  by 
discharge.  The  claim  of  the  grantee  upon 
such  a  covenant,  before  breach,  is  a  "  contin- 
gent demand "  against  the  grantors,  prova 
ble  under  the  second  clause  of  the  fifth  sec- 
tion of  the  bankrupt  act.  Jemison  v.  Blow- 
ers, 5  Barh.  686. 

2.  Of  concealed  property.  When 

an  insolvent  conceals  property  from  his 
creditors,  and  afterwards  has  it  conveyed  to 
another,  who  is  informed  of  the  fraud,  such 
grantee  cannot  estop  the  discharge  and  in- 
solvent assignment  of  the  grantor  against  a 
creditor  who  has  pursued  the  land  and  pur- 
chased it  at  the  sheriff's  sale  when  sold  as 
the  property  of  the  grantor  on  a  claim  ex- 
isting against  him  at  the  time  of  his  dis- 
charge. HoUinshead  v.  Allen,  17  Pa.  Bep. 
275. 


GUARANTEES. 

1.  A.  &  Co.  wrote  a  letter  to  B.  in  the 
following  terms:  "We  hereby  become 
bound  to  guarantee  to  you  all  current  obli- 
gations and  engagements  in  your  hands  to 
which  0.  may  be  a  party,  and  all  his  future 
obligations  and  engagements  that  may  come 
into  your  hands."  After  the  date  of  this 
letter,  B.  discounted  bUls  for  C,  and  A.  & 
Co.  became  bankrupt.  Held,  that  under  this 
guarantee  B.  was  entitled  to  prove  the  debt 
incurred  in  respect  of  discounting  the  bills 
against  the  estate  of  the  bankrupt.  Ex 
parte  Littlejohn,  3  Mont,  D.  S  D.  182 ;  7 
Jur.  474 ;  12  L.  J.,  Sank.  31.    (Eng.) 

2.  In  a  continued  limited  guarantee  there 
was  a  proviso  that  the  creditor  received  a 
dividend  from  any  estate  of  the  principal 
debtor,  it  should  not  be  taken  in  discharge 
of  the  guarantee,  but  that  the  creditor  should 
be  entitled  to  recover  on  the  guarantee  to 
the  full  extent  of  the  limit  nowithstanding 
on  the  bankruptcy  of  the  principal  debtors 
the  creditors  proved,  and,  before  receiving 
any  dividend,  obtained  payment  from  the 
guarantors  to  the  full  extent  of  the  limit. 
Held,  that  the  guarantors  were  not  entitled 
to  stand  in  the  place  of  the  creditors  as  to 
so  much  of  the  proof  as  was  equal  to  their 
payment.  Ex  parte  Miles,  1  He  Oex,  623 
(Eng.) 
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3.  To  a  count  for  money  paid,  the  de- 
fendant pleaded  his  bankruptcy  and  certifi- 
cate, and  that  the  money  was  paid  after  the 
fiat  on  account  of  a  debt  due  from  the  de- 
fendant to  a  banking  company,  and  for 
which  the  plaintiff^  was  liable.  Beplication, 
that  the  liability  arose  from  the  plaintiff's 
(before  the  flat)  signing  a  guarantee  for  the 
defendant,  whereby,  in  consideration  of  the 
company  making  advances  to  the  defendant 
on  account,  the  plaintiff"  guaranteed  the  sum 
advanced,  so  that  his  liability  did  not  ex-v 
ceed  2601.,  and  that  in  the  event  of  the  de- 
fendant's bankruptcy,  and  the  debt  to  the 
company  exceeding  250Z.,  the  company 
might  elect  which  part  of  the  account  might 
be  secured  by  the  guarantee,  and  might 
prove  the  whole  of  the  money  due  on  any 
securities  against  the  defendant's  estate,  and 
apply  all  the  dividends  in  consideration  of 
the  debt  beyond  the  250?.,  and  that  the 
plaintiff  should  only  be  entitled  to  the  ben- 
efit of  any  proof  or  dividend  after  the  com- 
pany should  have  received  the  full  amounts 
owing  to  them,  and  that  the  company  might 
recover  the  full  amount  guaranteed  from 
the  plaintiff";  that  advances  were  made  by 
the  company,  and  that  they  proved  the 
whole  sums  due  to  them,  and  forced  the 
plaintiff"  to  pay  the  2502.  for  which  he  was 
surety  to  the  bankers  for  the  bankrupt. 
Held,  that  the  plaintiff^'s  debt  was  barred  by 
6  Geo.  4,  c.  16,  ss.  52  and  121.  Barle  v. 
Oliver,  2  Exch.  71.    (Eng.) 

4.  A  claim  under  a  guarantee,  for  a  sum 
certain  when  due  is  provable  as  a  debt,  and 
before  it  is  due  it  is  provable  as  debt  due  on 
a  contingency  under  6  Geo.  4,  c.  16,  s.  56. 
In  re  Willis,  4  Eaxh.  530;  13  Jur.  1032; 
19  L.  J.,  Exch.  30.     (Eng.) 

5.  Guarantee  being  merely  a  contract  to 
indemnify  against  contingent  damages,  can- 
not form  the  subject  of  a  mutual  credit. 
Sampson  v.  Burton,  4  Moore,  515 ;  Q.  B.  <& 
B.  89.    (Eng.) 


GUARANTY. 

1.  A  banker  permitted  a  customer  to 
overdraw  his  account  upon  having  a  limited 
guaranty  from  a  surety,  which  provided 
that  all  dividends,  compositions  and  pay- 
ments received  on  account  of  the  customer 


should  be  applied  as  payments  in  gross,  and 
that  the  guaranty  should  apply  to  and  secure 
any  ultimate  balance  that  should  remain 
due  to  the  banker.  The  customer  when  in- 
debted to  the  banker  more  than  the  amount 
of  the  guaranty,  compounded  with  his  cred- 
itors and  the  surety  paid  the  amount  of  his 
guaranty.  Held,  that  the  banker  was  enti-  , 
tied  to  receive  dividends  upon  the  full 
amount  of  his  debt  until  by  means  of  such 
dividends  and  the  amount  received  under 
the  guaranty  he  should  have  been  paid  the 
whole  sum  due.  Midland  Banking  Com- 
pany V.  Chambers,  7  L.  B.  Eq.  179;  19 
L.  T.,  N.  S.  548;  17  W.  B.  156;  afarmed 
on  appeal,  iL.B.,Gh.  398 ;  '28  L.  J.,  CJianc. 
478;  20  L.  T.,  N.  S.  346;  17  W.  E.  598. 
(Eng.). 

2.  By  firm  of  a  partner's  private 
debt.  The  guaranty  by  a  firm  of  a  private 
debt  of  one  of  the  parties  if  made  in  contem- 
plation of  insolvency  is  not  a  debt  which 
can  be  proved  against  the  joint  estate  by  a 
creditor  who  knew  that  the  firm  was  ins"ol- 
vent.  Phillips  v.  Ames,  5  Allen,  (ilfass.) 
183. 


GUARANTOR. 

1.  Liability  of.  If  the  bankrupt  shall 
be  bound  as  drawer,  indorser,  surety,  bail, 
or  guarantor  upon  any  bill,  bond,  note,  or 
any  other  specialty  or  contract,  or  for  any 
debt  of  another  person,  and  his  liability 
shall  not  have  become  absolute  until  after 
the  adjudication  of  bankruptcy,  the  creditor 
may  prove  the  same  after  such  liability  shall 
have  become  fixed,  and  before  the  final 
dividend  shall  have  been  declared.  Sec.  19 
U.  S.  bankrupt  act,  1867. 


HABEAS  CORPUS. 

1 .  On  a  rule  for  a  habeas  corpus,  and  to 
discharge  a  bankrupt  from  custody  without 
issuing  the  writ,  and  after  obtaining  of  the 
rule  of  nisi,  he  was  admitted  by  another 
warrant  indorsed  on  the  first,  it  was  held, 
that  the  question  must  be  decided  as  upon  a 
return  to  a  habeas  corpus,  and  that  the 
court  might  therefore  look  at  the  second 
writ,  although  it  was  not  issued  until  after 
the  rule  nisi.    Exparte  Bull,  1  B.  C.  Eep. 
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141;  10  Jwr.  827;    15  L.  J.,   Q.  B.  235. 
(Eng.) 

2.  After  the  issuing  of  a  habeas  coi-pus, 
and  before  the  return  of  it,  the  commission- 
ers may,  if  necessary,  make  a  fresh  warrant, 
stating  more  fully  the  case  for  detaining  the 
bankrupt  in  custody,  and  such  warrant 
may,  by  words  of  reference,  incorporate  the 
formal  parts  of  the  first  warrant.  If  both 
warrants  are  defective  in  form,  the  court 
will,  if  a  substantial  cause  of  commitment 
appears,  recommit  the  bankrupt  ex-officio. 
ExparteVa,%e,\B.<t  A.2<a%.    (Eng.) 

3.  On  a  writ  of  habeas  corpus,  a  prisoner 
will  not  be  discharged  from  arrest,  where  it 
appears  to  the  court,  upon  examination  of 
the  affidavit  of  the  plaintiff,  that  the  debt  on 
which  the  arrest  was  ordered,  has  been  cre- 
ated by  fraud.  In  re  Valk,  {S.  D.  N.  T.) 
3  N.  B.  S.  73. 

4.  The  bankrupt  law  has  seen  fit  to  pro- 
vide that  a  debtor  shall  not  be  released  from 
arrest  by  habeas  corpus,  where  he  was 
under  arrest  before  bankruptcy  proceedings 
had  been  commenced.  Minon  «.  Van  Nos- 
trand,  (Mass.')  4  N.  B.  B.  28. 

5.  The  statute  enlarging  the  jurisdiction 
of  the  United  States  district  court,  does  not 
intend  that  the  return  to  a  writ  of  habeas 
corpus  shall  be  conclusive,  nor  does  it  expect 
the  judge  to  decide  the  merits  of  a  case  on 
such  writ.  In  re  Devoe,  {Mass.')  2  N.  B. 
B.  11 ;  cited  in  re  Whitehouse,  4  N.  B. 
B.  15. 

6.  Where  a  writ  of  habeas  corpus  is  sued 
out  to  relieve  from  arrest  a  bankrupt  whose 
debt  has  been  set  forth  in  his  schedules,  the 
bankrupt  will  be  remanded  to  the  custody 
of  the  sheriff,  and  the  prayer  of  the  petition 
denied,  where  it  appears  that  the  debt  was 
contracted  in  a  fiduciary  capacity,  and  the 
bankruptcy  proceedings  were  pending  in 
another  district  than  that  in  which  the  ar- 
rest was  made.  In  re  Seymour  (S.  B.  N. 
Y.)  N.  B.  B.  Sup.  vii. 

7.  It  is  the  duty  of  the  United  States 
court  to  release  a  prisoner  from  arrest  when 
a  writ  of  habeas  corpus  is  sued  out,  and  it 
appears  that  the  prisoner  had  been  a  bank- 
rupt who  had  received  a  discharge,  and  that 
the  debt  on  which  the  order  for  his' arrest 


had  issued,  was  a  judgment  on  trespass,  re- 
covered before  bankruptcy  proceedings  had 
been  commenced.  In  re  Simpson,  (III  )  2 
N.  B.  B.  17. 

8.  A  writ  of  habeas  corpus  may  be  issued 
by  a  United  States  district  court  to  release 
a  bankrupt  from  arrest,  in  an  action  on  a 
debt  dischargeable  in  bankruptcy.  In  re 
Glaser,   (S.  D.  N.  Y.)  1  N.  B.  B.  73. 

9.  A  bankrupt  will  not  be  discharged 
from  aixest  on  a  writ  of  habeas  corpus  where 
the  arrest  was  made  prior  to  the  commence- 
ment of  bankruptcy  proceedings  In  re 
Walker,  (Mass.')  1 N.  B.  B.  60. 


HABEAS  CORPUS  AD  TESTI- 
FICANDUM. 

1.  The  first  judge  of  a  county,  of  the 
degree  of  counselor  at  law  in  the  supreme 
court,  may  allow  a  habeas  corpus  ad  testifi- 
candum to  bring  up  a  prisoner  in  execution 
upon  a  ca.  sa.  This  writ  may  be  allowed 
to  bring  up  a  prisoner  under  a  ca.  sa.  to  tes- 
tify in  relation  to  his  own  application  to  a 
first  judge  for  a  discharge  pursuant  to  an 
act  of  insolvency.  Wattles  v.  Marsh,  5 
Cowen,  176. 


HEARING  OF  ORDER. 

1.  It  seems  that  one  hour  would  be  a 
reasonable  time  for  the  ofBcer  to  wait  before 
proceeding  in  the  business  on  the  day  ap- 
pointed for  the  creditors  to  show  cause ;  but 
this  being  a  matter  of  sound  discretion  with 
the  oflBcer,  the  court,  in  this  case,  refused 
to  interfere  with  the  exercise  of  such  dis- 
cretion, the  officer  having  returned  that  he 
had  proceeded  in  conformity  to  his  usual 
practice  in  such  cases.  In  re  Pulver,  6 
TVend.  632. 


HEIR. 

1 .  Insolvent  debtor.  If  a  person  to 
whom  an  insolvent  debtor  is  heir,  dies  before 
the  first  publication  of  the  notice  of  the  issu- 
ing of  the  warrant  under  St.  1838,  c.  163, 
to  take  possession  of  such  debtor's  estate, 
though  after  his  petition  for  the  benefit  of 
the  statute,  the  distributive  share  of  the 
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debtor  in  the  deceased's  estate  passes  to  the 
debtor's  assignee,  who  is  bound  to  claim  it 
for  the  use  of  creditors.  And  it  is  no  ex- 
cuse for  the  assignee's  neglect  to  claim  and 
receive  such  share  that  he  may  be  obliged 
to  give  bond  to  refund  the  whole  or  part 
thereof  to  the  deceased's  administrator  in 
certain  contingencies.  Davis  v.  Newton,  6 
Met.  (^Mass.)  537. 


HINDER  AND  DELAY. 

1 .  Mortgages  valid  if  not  to  delay. 

[See  Mortgages  based  upon  a  pbbsent 

CONSIDEBATION.] 

In  re  Sanford,  (  Wis.')  5  N.  B.  B. 


HOLDING  SECURITY. 

1.  When  a  creditor  has  a  mortgage  or 
pledge  of  real  or  personal  property  of  the 
bankrupt,  or  a  lien  thereon  for  securing  the 
payment  of  a  debt  owing  to  him  from  the 
bankrupt,  he  shall  be  admitted  as  a  cred- 
itor only  for  the  balance  of  the  debt  after 
deducting  the  value  of  such  property,  to  be 
ascertained  by  agreement  between  him  and 
the  assignee,  or  by  a  sale  thereof,  to  be 
made  in  such  manner  as  the  court  shall 
direct.    See.  20  U.  S.  bankrupt  act,  1867. 


HOMESTEAD. 

1 .  The  homestead  estate  to  which  an  in- 
solvent debtor  is  entitled,  cannot  be  set  off 
to  him  by  the  court  of  insolvency  under 
Gen.  Sts.  c.  104,  s.  10,  after  his  assignee  in 
insolvency  has  conveyed  away  all  his  inter- 
est in  the  premises.  Silloway  v.  Brown,  12 
Allen,  (ilfass.)  30. 

2.  A  bankrupt  is  entitled  to  the  exemp- 
tion of  a  homestead  out  of  land  mortgaged 
by  him,  to  secure  the  payment  of  borrowed 
money  prior  to  the  time  of  claiming  such 
homestead.  In  re  Brown,  (ffa.)  2  N.  B. 
B.  60;  citing  in  re  "Whitehead,  2  N.  B.  B. 
180 ;  in  re  Perdue,  2  N.  B.  B.  67 ;  Sturgis«. 
Crowninshield,  4  Wheat.  122,  196,  199 ; 
Martini).  Hunter,  1  Wheat.  304;  Gibbons 
V.  Ogden,  9  Wheat.  195,  209;  Common- 
wealth t>.  Kimball,  24  Pick.  359;  U.  S.v. 


Hart,  6  Peters'  C.  B.  370 ;  Homes  v.  Jenni- 
son,  14  Peters,  570,  574. 

3.  Where  a  bankrupt  residing  in  Georgia, 
rented  a  house,  hired  servants,  and  made 
his  home  therein  with  a  widow  not  related 
by  blood  to  him,  but  whom  he  and  his  wife 
had  educated  and  regarded  as  their  adopted 
daughter,  but  had  failed  to  adopt  her  in  ac- 
cordance with  law,  the  court  decided  that 
he  was  the  head  of  a  family,  and  entitled  to 
exemption  as  such,  of  fifty  acres  of  land, 
but  not  to  five  acres  additional  for  each  of 
three  children  of  the  widow  residing  with 
him,  inasmuch  as  he  was  not  legally  bound 
to  support  them.  In  re  Taylor,  (ffa.)  3  N. 
B.  B.  38. 

4.  An  unmarried  man,  a  bankrupt,  hav- 
ing orphan  children  bound  to  him  under  the 
apprentice  laws  of  Texas,  and  keeping  house, 
claimed  a  homestead  of  100  acres  as  head 
of  a  family,  by  the  laws  of  Texas.  The 
court  decided  that  the  bankrupt  was  not 
entitled  to  such  homestead  as  head  of  a 
family,  but  allowed  fifty  acres  to  be  set 
apart  to  him  as  a  citizen  under  ..the  Texas 
laws,  not  to  exceed  in  value  $500.  In  re 
Summers,  {Texas,)  3  N.  B.  B.  21. 

5.  After  a  bankrupt  has  applied  for  the 
benefit  of  the  bankrupt  act,  one  of  his  cred- 
itors who  has  been  served  with  notice  of 
the  issuing  of  the  warrant  in  bankruptcy, 
cannot  continue  the  collection  of  his  debt  by 
the  sale  of  a  homestead  secured  to  the 
bankrupt  by  the  bankrupt  act.  Although 
the  homestead  of  a  bankrupt  may  have  been 
levied  on  by  a  United  States  marshal,  it 
cannot  be  sold  under  such  levy  after  the 
filing  of  bankruptcy  petition.  In  re  Griffin, 
2  N.  B.  B.  85. 

6.  Under  the  statutes  Of  Missouri  in 
force  prior  to  March  1st,  1864,  a  homestead 
to  the  value  of  one  thousand  dollars,  when 
owned  by  the  head  of  a  family,  was  exempt 
from  execution.  Such  exemption  applies 
also  to  an  estate  for  years  when  owned  by 
the  defendant  in  execution,  and  such  an  es- 
tate when  sold  by  the  assignee  in  bankrupt- 
cy, is  subject  to  the  exemption,  and  the  as- 
signee will  be  ordered  to  pay  over  the  sum 
of  one  thousand  dollars  to  the  bankrupt, 
when  the  leasehold  estate  sells  for  more  than 
that  amount.  In  re  Beckerkord,  {Mo.)  4 
N.  B.  B.  59. 
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HOMESTEAD   ACT. 

1 .  Does  not  affect  debts  prior  to 
its  passage.  Those  creditors  of  an  insol- 
vent debtor  whose  claims  accrued  before  the 
passage  of  the  statutes  creating  a  right  of 
homestead  are  entitled  to  have  the  whole 
amount  realized  by  the  assignee  from  the 
sale  of  the  right  of  homestead  applied  to- 
wards the  payment  of  their  claims  in  priori- 
ty to  the  general  creditors,  and  to  take  a 
dividend  with  the  other  creditors  for  the  bal- 
ance of  their  claims,  if  any ;  and  the  amount 
realized  from  the  sale  of  the  reversionary  in- 
terest in  the  land  after  the  expiration  of  the 
right  of  homestead  is  to  be  distributed 
among  the  general  creditors.  White  v  Rice, 
5th  Aliens'  (Mass.')  73. 


HORSE  DEALERS  AND  LIVE- 
RY STABLE  KEEPERS. 

1.  Buying  and  selling  horses  with  the 
avowed  intention  to  take  out  a  license,  and 
become  a  dealer,  is  sufficient  to  constitute  a 
trading,  however  limited  the  trading,  and 
though  no  license  has  actually  been  taken 
out.    Wright  V.  Bird,  1  Price,  20.     (Eng.) 

2.  But  a  person  who  purchases  dead 
horses  for  his  dogs,  and  sells  the  skins  and 
bones,  does  not  thereby  become  a  trader,  al- 
though he  might  sell  such  skins  at  a  profit. 
Summersett  v.  Jarvis,  6  Moore,  56  ;  3  JB.  (^ 
JB.2.     (Eng.) 

3.  A  person  who  keeps  a  livery  stable 
and  buys  large  quantities  of  hay  and  straw 
and  oats,  which  he  supplies  to  the  horses 
standing  in  the  stables,  and  sells  to  any  per- 
son generally,  is  a  trader.  Carman  v.  De- 
new,  i  M.  d;  Scott,  761;  10  Bing.  292. 
(Eng.) 

4.  A.  was  a  horse  dealer  and  livery  stable 
keeper.  After  his  death,  his  widow  carried 
on  the  business  of  the  livery  stable,  but 
without  any  license,  and  bought  horses  to 
let,  which  she  occasionally  sold  to  custom- 
ers. Held,  a  sufficient  trading  to  support  a 
commission  against  her.  Martin  v.  Night- 
ingale, 3  Bing.  421;  11  Moore,  305. 
(Eng.) 


HOUSEHOLDER. 

1.  Exemptions  to.  Where  an  assignee 
only  set  aside  as  exempt  property  to  a  house- 
holder certain  things  which  were  exempt  un- 
der the  law  of  the  bank]-upt'&  domicil  to  the 
amount  of  sixteen  dollars  and  fifty  cents, 
and  there  was  amongst  the  bankrupt's  assets 
a  stock  of  dry  and  fancy  goods  which  stock 
sold  for  thirteen  hundred  and  thirty-three 
dollars  and  forty-two  cents,  a  portion  of 
which  had  been  claimed  as  exempt  property 
under  the  various  provisions  of  the  bankrupt 
act,  to  an  amount  which  would  equal  five 
hundred  dollars,  but  which  was  disallowed 
by  the  assignee,  and  on  a  case  stated  be- 
tween the  assignee  and  the  bankrupt  as  to 
tlie  above  facts,  a  reference  is  made  by  the 
register  to  the  court  for  its  decision  as  to 
whether  any  money  allowance  should  be 
made  to  the  bankrupt  out  of  the  proceeds 
of  the  sale.  Held,  that  until  it  appears 
what  articles  of  the  stock  of  dry  and  fancy 
goods  were  claimed  as  exempt,  it  is  not  pos- 
sible to  decide  on  that  point,  but  that  under 
the  term  "  article"  or  "necessaries"  money 
cannot  be  set  apart  unless  such  money  is  the 
proceeds  of  specific  things  which  ought  to 
have  been  set  apart  under  the  head  of 
"  other  articles  and  necessaries "  of  the 
bankrupt.  In  re  Welch,  (S.  B.  N.  T.)  5 
N.  B.  B,.  348. 


HUSBAND. 

1 .  A  husband  may  be  made  bankrupt  in 
respect  of  the  debt  of  his  wife  incurred  by 
her  dum  sola.  Lockwood  v.  Salter,  6  B.  (& 
Ad.  303 ;  Miles  v.  Williams,  1  Wms.  249. 
(Eng.) 

2.  Debts  of.  What  property  of  wife  re- 
sponsible for. 

See  Wife's  Pbopbrtt.  Title  in  Hus- 
band. 

In  re  Keating  v.  Keefer,  (Mich.")  5  N 
B.  B. 133. 


HUSBAND  AND  "WIFE. 

1 .  A  married  woman  in  execution  with 
her  husband,  for  a  debt  contracted  by  her 
before  marriage,  was  not  entitled  to  be  dis- 
charged under  1  Geo.  4,  c.  119,  as  she  was 
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not  capable  of  executing  a  warrant  of  attor- 
ney, and  complying  with  the  other  terms  re- 
quired by  section  25.  Ex  parte  Deacon,  5 
B.  S  A.  759;  see  Chalks.  Deacon,  6 Moore, 
128.     (Eng.) 

3.  A  debt  from  a  bankrupt  to  a  married 
woman  dum  sola  cannot  be  set  off  against  a 
debt  from  her  husband  to  the  bankrupt. 
Ex  parte  Blagden,  19  Ves.  465.     (Eng.) 

3.  A  right  of  entry,  which  was  vested  in 
a  husband  and  wife,  in  the  right  of  the  wife, 
passes  to  and  vests  in  his  assignees. 
Mitchell  «.  Hughes,  6  Bing.  689 ;  4  Jf .  c& 
P.  577.     (Eng.) 

4.  An  assignment  by  a  husband  under  the 
insolvent  laws,  of  his  wife's  choses  in  ac- 
tion, defeats  her  right  of  ownership  in  case 
he  dies  before  they  are  reduced  into  posses- 
sion.   Richwire  v.  Heim,  1  Pa.  Bep..  373. 

5.  By  a  deed  of  separation,  a  husband 
covenanted  to  pay  an  annuity  to  his  wife  by 
quarterly  instalments,  the  annuity  to  cease 
in  the  event  of  future  cohabitation  by  mu- 
tual consent.  Held,  not  an  annuity  provable 
under  12  &  13  Vict.  c.  106,  s.  175,  nor  a  lia- 
bility to  pay  money  under  24  &  25  Vict.  c. 
134,  s.  154.  Mudge  v.  Kowan,  3  L.  B., 
Exch.  85;  87  L.  J.,  Exch.  79 ;  16  W.  B. 
403;  17  L.  T.,  N.  S.  576.     (Eng.) 

6.  A  married  woman,  on  her  own  petition, 
in  which  she  stated  herself  to  be  a  widow, 
was  adjudicated  a  bankrupt,  and  she  was 
afterwards  indicted  for  concealment  and  em- 
bezzlement of  her  property,  with  intent  to 
defraud  her  creditors,  and  two  other  persons 
were  also  indicted  with  aiding  her.  The 
examinations  and  answers  of  the  three  in 
bankruptcy  were  given  in  evidence  in  sup- 
port of  the  prosecution.  No  caution  was 
given  to  them  by  the  commissioner  on  such 
examination,  and  they  did  not  object  to  an- 
swer on  the  ground  that  their  answers  might 
criminate  them.  Held,  that  although  the 
wife  was  adjudicated  a  bankrupt,  the  prop- 
erty belonged  to  her  husband,  and  that  the 
property  was  not  proved  as  laid  in  the  in- 
dictment. Reg.  V.  Robinson,  16  L.  T.,  N. 
S.  605 ;  15  W.  B.  966  ;  10  Cox,  C.  C.  467; 
1£.  B.,  a.  a  80;  36  L.  J.,  M.  C.  78. 
(Eng.) 

7.  Action    against.       In    an    action 
Gaz.  go 


against  husband  and  wife  to  recover  for 
goods  sold  to  her  before  her  marriage,  where 
it  appeared  that  the  wife,  while  sole,  on  her 
petition  duly  filed,  had  been  declared  a  bank- 
rupt under  the  TJ.  S.  bankrupt  act  of  1841, 
and  had  presented  a  petition  for  her  discharge 
and  then  intermarried  with  the  other  defend- 
ant ;  and  subsequently  to  the  marriage  a 
certificate  of  discharge  under  a  decree  of  the 
court  was  issued  to  her  in  her  maiden  name, 
it  was  holden,  that  such  certificate  was 
available  to-her  and  to  her  husband  as  a  de- 
fence to  such  suit.  Chadwick  v.  Starrett, 
27  Maine  B.  138. 

8.  Actions  by  and  against  assig- 
nees of  bankrupt  husband.  Assig- 
nees cannot  maintain  in  their  names  alone, 
an  action  to  recover  the  amount  of  a  prom- 
issory note  made  to  the  wife  of  the  bankrupt 
before  her  marriage.  Sherrington  v.  Yates, 
1  D.  drL.  1032;  12  M.  &  W.  853 ;  13  i. 
J.,  Exch.  249 ;  overruling  Sherrington  v. 
Yates,  11  M.  dt  W.  42;  2  D.,  N.  S.  803; 
12  L.  J.,  Exch.  216.     (Eng.) 

9.  An  action  for  the  conversion  of  the 
wife's  goods  before  marriage,  must  be 
brought,  on  the  bankruptcy  of  the  husband, 
without  having  previously  vested  it  in  him- 
self in  the  name  of  his  wife  and  assignees. 
Richbell  v.  Alexander,  10  C.  B.,  N.  S.  324 ; 
8  Jur.,  N.  8.  13 ;  30  L.  J.,  C.  P.  268. 
(Eng.) 

10.  As  witness  for  each  other. 
The  supreme  court  of  Pennsylvania  held, 
under  the  act  of  April,  1869,  of  that  state, 
husband  and  wife  are  competent  witnesses 
for  each  other  in  civil  proceedings.  28  Pitts. 
i.J".  285;  3  C.L.N.  292. 

11.  Choses  in  action  vesting  in, 
and  not  vesting  in  assignees  of 
bankrupt  husband.  As  to  when  a 
chose  in  action  belonging  to  a  wife  before 
marriage,  does  not  pass  to  her  husband's  as- 
signees, and  can  be  sued'for  by  the  husband 
and  wife  after  his  bankruptcy,  see  Pamham 
V.  Hurst,  8M.<&W.  743.     (Eng.) 

12.  An  action  for  the  conversion  of  goods 
of  a  wife,  effected  before  marriage,  is  ves- 
ted in  the  assignees  on  the  bankruptcy  of 
the  husband,  such  right  being  one  which, 
if  vested  in  the  bankrupt  before  the  bank- 
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ruptcy,  must  have  accrued  to  the  assignees 
on  their  appointment.  Bichhell  v.  Alexan- 
der, 10  C.  B.,  N.  S.  324;  8  Jur.,  N.  S.  13  ; 
30  L.  J.,  G.  P.  268.     (Eng.) 

1 3.  Effect  of  discharge.  The  dis- 
charge of  a  wife  before  marriage,  was  a  bar 
to  an  action  against  husband  and  wife  in  re- 
spect to  one  of  the  scheduled  debts.  Storr 
V.  Lee,  9  A.  (&  E.  868;  1  P.  (&  V.  633. 
(Eng.) 

14.  To  an  action  against  husband  and 
wife  for  a  debt  due  from  the  wife  before  co- 
verture, the  husband's  discharge  was  a  good 
plea.  Lockwood  v.  Salter,  5  B.  d;  Ad.  303; 
2N.d!M.  255.     (Eng.) 

15.  Executory  estates  vesting  in, 
and  not  vesting  in  assignees  of 
bankrupt  husband.  A.  bequeathed  a 
house  to  B.  for  the  residue  of  a  term  of 
years,  if  B.  should  so  long  live,  and 
continued  to  inhabit  therein ;  and  after  B.'s 
decease,  or  giving  up  the  possession,  A.  be- 
queathed the  house  to  C,  the  wife  of  B., 
for  the  remainder  of  the  term,  if  she  should 
so  long  live  therein  and  remain  the  widow 
of  B.,  with  further  limitations  to  the  issue 
of  B.  B.  entered  with  the  assent  of  the 
executors  of  A.  B.  being  in  insolvent  cir- 
cumstances, went  to  sea  for  six  months;  C. 
continued  to  occupy  the  house  and  to  carry 
on  B.'s  trade  therein.  During  the  absence 
of  B.  a  commission  of  bankruptcy  issued 
against  him.  After  his  return,  B.  continued 
the  occupation  and  the  business  until  the 
house  was  sold  by  the  assignees,  when  B. 
and  C.  were  turned  out  of  possession  by  the 
vendee.  B.  died.  0.  remaining  a  widow, 
demanded  possession.  It  was  held,  that  the 
bequest  to  C.  did  not,  in  equity,  enure 
as  a  limitation,  to  her  separate  benefit,  and 
that  her  executory  estate  passed  to  the 
assignees  of  B.,  as  being  such  an  interest  as 
B.  could  "  lawfully  depart  withal ; "  and  that 
B.'s  going  to  sea  was  not  a  ceasing  to  in- 
habit or  a  giving  up  of  possession,  so  as  to 
defeat  his  life  estate.  Doe  d.  Shaw  v. 
Stewart,  3  N.&  M.  372;  1  A.  i6  E.  300. 
(Bug.) 

16.  Personal  property  vesting 
and  not  vesting  in  assignees  of 
bankrupt  husband.  Where  the  furni- 
ture and  effects  of  a  testator  was  bequeathed 


by  him  to  his  wife,  upon  trust,  to  be  sold  as 
soon  as  possible,  and  appointed  her  his  ex- 
ecutrix. Eight  years  afterwards  she  mar- 
ried, having  the  goods  still  in  her  possession, 
and  she  and  her  husband  used  and  enjoyed 
them  for  six  years  more,  at  the  end  of 
which  period  the  husband  became  bankrupt 
It  was  held,  that  the  assignees  of  the  hus- 
band were  entitled  to  the  goods.  Ex  parte 
Moore,  2  Mont.,  B.  &  D.  616;  6  Jur.  828. 
(Eng.) 

17.  Where  household  furniture,  linen 
and  plate  belonging  to  B.  were  assigned  to 
the  plaintiff  by  deed,  in  contemplation  of 
marriage,  in  trust  during  the  joint  lives  of 
B.  and  his  intended  wife  for  the  sole  and 
separate  use  independently  of  B.  The  mar- 
riage took  place,  and  B.  subsequently  be- 
came bankrupt.  The  property  was  then  in 
the  house  in  which  he  resided  with  his  wife. 
It  was  held,  that  it  was  not,  at  the  time  of 
his  bankruptcy,  in  the  order  and  disposition 
of  B.  with  the  consent  of  the  true  owner, 
so  as  to  pass  the  property  in  it  to  his  assig- 
nees ;  and  the  fact  of  the  furniture  not  hav- 
ing been  the  wife's  before  the  marriage  was 
immaterial.  Simmonds  v.  Edwards,  16  M. 
i&  W.  838;  11  Jur.  592.    (Eng.) 

18.  Right  of  dower  in  suits  by. 
In  May,  1868,  a  femme  sole  being  the  owner 
in  her  own  right  of  a  chose  in  action,  mar- 
ries, and  a  suit  is  instituted  shortly  there- 
after to  recover  from  the  debtor  in  the  name 
of  the  husband  and  wife.  This  suit  con- 
tinues pending  until  1868,  when  the  hus- 
band, upon  his  own  petition,  was  declared  a 
bankrupt,  and  an  assignee  was  appointed  and 
an  assignment  executed  in  the  usual  form. 
Thereafter  the  assignee  was,  upon  his  own 
motion,  by  order  of  the  court,  made  party 
plaintiff  with  the  wife,  and  a  judgment  was 
recovered  in  favor  of  the  plaintiffs.  Held, 
that  the  assignee  may  proceed  to  enforce  the 
payment  of  such  judgment  by  execution, 
and  receive  the  money  when  collected  if 
this  be  done  in  the  lifetime  of  the  husband 
and  wife,  and  if  collected  by  him  must  dis- 
tribute the  same  to  creditors,  as  the  law  di- 
rects. The  assignee  is  deprived  of  no  right 
because  the  bankrupt  has  failed  to  schedule 
such  chose  in  action,  nor  by  the  provisions 
of  the  constitution  of  North  Carolina, 
adopted  in  1868.  In  re  Boyd,  (iV.  (7.)  5 
N.  B.  B.  199. 
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19.  Wife's  annuity  vesting  in, 
and  not  vesting  in  assignees  of 
bankrupt  husband.  Where  a  testator 
leaves  two  annuities  of  201.  a  year  each  to 
two  females,  and  upon  one  of  the  devisees 
marrying  during  his  lifetime,  the  testator, 
by  a  codicil,  leaves  her  an  anuuity  for  her 
sole  and  separate  use ;  and  the  other  annu- 
itant marries  after  his  death,  without  any 
condition  attached  in  the  will  to  her  annuity, 
it  passes  to  and  vests  in  the  assignees  of  her 
husband  in  bankruptcy.  Count  v.  Ward,  7 
Bing.  608.    (Eng.) 


ILLEG-AL  DEBTS. 

1 .  A.  being  agent  of,  and  also  partner  in  the 
Leith  banking  company,  opened  an  ofiBce  at 
Carlisle,  and  circulated  three  promissory 
notes  drawn  by  the  company's  cashier  in 
Scotland,  and  made  payable  to  the  bearer  on 
demand  at  the  company's  office  in  Leith. 
Held,  this  was  in  violation  of  the  statutes 
passed  for  the  protection  of  the  bank  of 
England,  and  that  a  debt  formed  of  notes  so 
issued  could  not  be  proved  under  a  commis- 
sion of  bankruptcy.  Ex  parte  Bandleson, 
1  Mont.  &  Mac.  86.     (Eng.) 

2.  A  debt  arising  out  of  a  contract  to 
convey  British  goods  to  market  in  an  ene- 
my's country,  cannot  be  proved  under  a 
commission  after  peace  has  been  established 
between  that  country  and  Great  Britain. 
Ex  parte  Schmalding,  Buck,  93.     (Eng.) 

3.  A  bill  was  indorsed  to  a  broker  in 
consideration  of  the  money  paid  by  him  in 
effecting  insurance,  one  of  which  was  ille- 
gal; the  acceptor  becoming  bankrupt,  the 
petition  of  the  indorsee  to  prove  was  dis- 
missed, as  to  what  arose  upon  the  illegal  in- 
surance. .Ba;_parfe  Mather,  3  Fes.  JW.  373. 
(Eng.) 

4.  If  one  of  three  partners  obtains  by 
forgery  a  sum  from  the  sale  of  stock, 
which  he,  in  fraud  of  his  partners,  pays  in- 
to the  banking  house,  and  withdraws  it,  it 
is  provable  against  the  joint  estate  by  the 
stock  proprietor,  although  he  has  not  prose- 
cuted or  given  evidence  against  the  con- 
victed felon.  Ex  pwte  BoUand,  1  Mont.  & 
Mac.  315.     (Eng.) 

5.  A  servant  acknowledged  that  he  had 


misapplied  sums  received  by  him  from  his 
master's  debtors,  and  gave  his  master  a  war- 
rant of  attorney  for  securing  the  amount  by 
instalments,  the  master  treating  his  conduct 
as  a  mere  breach  of  trust,  after  which  the 
servant  became  bankrupt.  Held,  that  the 
master  could  not  prove  for  the  amount  until 
he  had  prosecuted  the  bankrupt  for  the  fel- 
ony. Ex  parte  Elliot,  3  Mont.  <&  Ayr.  110, 
123;  2Deac.  172.     (Eng.) 

6.  A.  committed  a  forgery  on  a  banking 
company.  B.  was  prosecuted  by  them,  and 
a  true  bill  found  against  him  by  the  grand 
jury.  At  the  same  assizes  A.  was  tried 
upon  another  indictment  for  forgery  upon 
another  banking  company  (C),  to  which  he 
pleaded  guilty,  and  received  sentence  of  pe- 
nal servitude.  The  judge  directed  B.'s  in- 
dictment, to  which  A.  had  pleaded  not 
guilty,  to  stand  over,  as  justice  was  satisfied 
by  the  sentence  already  passed  upon  A. 
Previously  to  the  conviction  A.  had  assigned 
all  his  estate  for  the  benefit  of  his  creditors. 
Held,  that  the  banking  company  (B.)  was 
entitled  to  prove  as  creditors  of  A.  under 
this  assignment  for  the  amounts  paid  by 
them  upon  the  forged  check,  and  that  they 
had  not  forfeited  their  rights  by  abstaining 
from  pressing  for  an  actual  conviction  upon 
the  indictment  preferred  by  them.  Dudley 
and  West  Bromwick  Banking  Company  v. 
Spittle,  1  Johns.  &  H.U;  8  W.  E.  351 ;  2 
L.  T.,  N.  S.  47.     (Eng.) 

7.  Where  a  steward  of  a  coursing  club, 
who  had  collected  subscriptions  and  other 
contributions  from  the  members,  which  he 
was  bound  to  hand  over  to  the  treasurer, 
became  bankrupt,  held,  that  the  treasurer 
might  prove  for  the  amounts.  Held,  also, 
that  though  one  of  the  purposes  to  which 
the  fund  was  to  be  applied  was  to  provide 
stakes  for  running  matches  with  grey- 
hounds, this  afforded  no  objection  to  the 
proof,  under  the  statutes  for  prevention  of 
gaming.   Ex  parte  King,  2  Deac.  23.  (Eng.) 


IMPRISONMENT. 

1.  If  at  the  time  of  preferring  his  peti- 
tion the  debtor  shall  be  imprisoned,  the 
court,  upon  his  application  may  order  him 
to  be  produced  upon  habeas  corpus  by  the 
jailor  or   any  officer  in   whose  custody  he 
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may  be,  before  the  register,  for  the  purpose 
of  testifying  in  any  matter  relating  to  his 
bankruptcy,  and  if  committed  after  the 
filing  of  his  petition  upon  process  in  any 
civil  action  founded  upon  a  claim  provable 
in  bankruptcy,  the  court  may,  upon  like 
application,  discharge  him  from  such  im- 
prisonment. If  the  petitioner  during  the 
pendency  of  the  proceedings  in  bankruptcy 
be  arrested  or  imprisoned  upon  process  in 
any  civil  action,  the  district  court,  upon  his 
application,  may  issue  a  writ  of  habeas  cor- 
pus to  bring  him  before  the  court  to  ascer- 
tain whether  such  process  has  been  issued 
for  the  collection  of  any  claim  provable  in 
bankruptcy,  and  if  so  provable,  he  shall  be 
discharged  ;  if  not,  he  shall  be  remanded  to 
the  custody  in  which  he  may  lawfully  be. 
Before  granting  the  order  for  discharge,  the 
court  shall  cause  notice  to  be  served  upon 
the  creditor,  or  his  attorney,  so  as  to  give 
him  an  opportunity  of  appearing  and  being 
heard  before  the  granting  of  the  order. 
General  Order  No.  27,  Sup.  Ct.  U.  S.—In 
hankruptcy. 

2.  Discharge  from.  To  avail  himself 
of  a  discharge  of  the  person  from  imprison- 
ment, the  defendant  should  plead  such  dis- 
charge, or  he  may  give  it  in  evidence  on  the 
trial,  and  if  found  valid,  this  finding  should 
make  a  part  of  the  postea,  on  which  a  mod- 
ified judgment  may  be  entered.  But  where 
this  course  was  overruled  by  the  circuit 
judge  and  the  plaintiff  did  not  express  a  de- 
sire to  contest  the  discharge  at  the  circuit, 
nor  impeached  it  by  aflSdavit,  on  motion,  in 
the  supreme  court  to  have  the  judgment 
gratified,  the  motion  was  granted.  Robert- 
son V.  Orowell,  3  Cowen,  13. 

3.  In  a  plea  of  an  insolvent's  discharge 
from  imprisonment,  it  is  enough  to  give  ju- 
risdiction to  the  officer  to  allege  the  present- 
ing of  the  petition  and  schedule  required  by 
the  act ;  it  is  not  necessary  to  state  all  the 
facts  giving  jurisdiction.  Nor  is  it  necessary 
to  aver  that  the  discharge  was  exhibited  to 
the  sherilf  when  the  insolvent  is  on  the  lim- 
its ;  the  provision  of  the  act  in  this  respect, 
applies  only  where  the  insolvent  is  in  close 
custody.  A  discharge  from  imprisonment, 
is  good  as  well  as  where  there  are  judgments 
against  the  insolvent  in  actions  for  torts  as 
in  actions  on  contracts.  Hayden  v.  Palmer, 
24  Wend.  364. 


4.  Must  be  for  more  than  7  days. 
Where  a  debtor  was  imprisoned  on  one  day 
before  noon,  and  released  six  days  thereafter 
before  noon,  that  was  not  a  sufficient  impris- 
onment to  constitute  an  act  of  bankruptcy. 
In  re  Steere  &  Pooke,  5  N.  B.  B.  161. 

5.  Of  seven  days.  And  be  it  further 
enacted,  that  any  person  residing  and  owing 
debts  as  aforesaid,  who,  after  the  passage  of 
this  act,  has  been  arrested  and  held  in  cus- 
tody under  or  by  virtue  of  mense  process  or 
execution  issued  out  of  any  court  of  any 
state,  district,  or  territory  within  which 
such  debtor  resides  or  has  property,  founded 
upon  a  demand  in  its  nature,  provable  against 
a  bankrupt's  estate  under  this  act,  and  for  a 
sum  exceeding  one  hundred  dollars,  and  such 
process  is  remaining  in  force  and  not  dis- 
charged by  payment,  or  in  any  other  manner 
provided  by  the  law  of  such  state,  district, 
or  territory  applicable  thereto,  for  a  period 
of  seven  days  ;  or  has  been  actually  impris- 
oned for  more  than  seven  days  in  a  civil  ac- 
tion, fonnded  on  contract,  for  the  sum  of  one 
hundred  dollars  or  upward,  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy,  and 
subject  to  the  conditions  hereinafter  prescrib- 
ed, shall  be  adjudged  a  bankrupt,  on  the  pe- 
tition of  one  or  more  of  his  creditors,  the 
aggregate  of  whose  debts  provable  under 
this  act,  amount  to  at  least  two  hundred  and 
fifty  dollars,  provided  such  petition  is  brought 
within  six  months  after  the  act  of  bankrupt- 
cy shall  have  been  committed.  Section  39 
U.  S.  bankrupt  act,  1867.  In  re  Pinckuey 
&  Co.  (/S.  D.  N.  Y.)  unreported. 

6.  Under  previous  jurisdiction. 

Where  a  person  imprisoned  under  a  sentence 
for  a  criminal  offence  gives  bond  to  take  the 
benefit  of  the  insolvent  laws,  and  the  appli- 
cation is  refused,  and  he  surrenders  himself 
to  jail  in  discharge  of  the  bond,  he  is  in 
prison  again  under  the  sentence  of  the  court 
of  criminal  jurisdiction.  Commonwealth 
V.  The  Keeper  of  Jail,  26  Penn.  B.  279. 

7.  When  not  prevented  by  dis- 
charge. A  discharge  of  an  insolvent 
debtor,  void  as  to  its  effect  in  relieving  the 
defendant  from  the  payment  of  his  debts,  is 
equally  inoperative  to  protect  him  from  the 
imprisonment  of  his  person.  Witt  v.  Fol- 
lett,  4  Wend.  501. 
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IMPEACHMENT. 

1.  Of  assignment.  A  creditor  who 
with  knowledge  of  an  assignment  by  his 
debtor,  fraudulent  in  law  upon  its  face, 
enters  into  an  agreement  with  his  debtors, 
and  the  trustees  named  in  the  assignment 
for  the  management  of  the  trust  property, 
and  the  distribution  of  its  pl-oceeds  in  accord- 
ance with  the  terms  of  the  assignment,  the 
performance  of  such  an  agreement  hav- 
ing been  entered  upon,  is  precluded  from 
impeaching  the  assignment  for  such  patent 
defect.  Such  agreement  constitutes  a  good 
defence,  and  as  such  new^  matter  is  not 
available  without  being  pleaded.  An  inter- 
mediate order  striking  it  out  of  the  answer 
involves  the  merits,  and  is  reviewable  upon 
an  appeal  from  the  final  judgment  in  the 
action.  A  provision  that  the  trust  property 
"be  converted  into  cash,  or  otherwise  dis- 
posed of  to  the  best  advantage"  by  the 
assignee,  is  authority  to  sell  on  credit  and 
avoids  the  assignment.  Rapalee  v.  Stewart, 
13  Smith,  (27  N.  T.)  310. 


INACTION. 

1.  In  suffering  the  recovery  of 
judgments.  Mere  honest  inaction  in  a 
poor  man,  when  a  creditor  seeks  to  make  by 
law  a  just  debt,  is  not  in  itself  an  act  of 
bankruptcy.  Wright  v.  Pilley,  4  N.  B.  B. 
197. 


INCHOATE  PROCEEDINGS. 

1.  The  judgment  of  a  foreign  court  dis- 
charging the  debt,  would  for  that  purpose 
be  recognized  here;  but  an  inchoate  pro- 
ceeding to  obtain  a  discharge  will  not  be 
sufficient  to  excuse  an  insolvent  debtor  from 
giving  bail.  Gorgerat  et  al.  v.  McCarty,  1 
Dallas'  Pa.  B.  366. 


INCUMBERED  ASSETS. 

1.  Sale  of,  by  order  of  district 
court.  The  district  court  has  full  power 
to  order  a  sale  of  incumbered  assets  in  such 
manner  as  it  may  direct.  In  re  Columbian 
Metal  Works,  3  N.  B.  B.  18. 


INDICTMENTS. 

1 .  An  indictment  averred  that  the  bank- 
rupt caused  certain  of  his  books  to  be 
altered  with  intent  to  defraud,  but  it  did 
not  aver  that  it  had  been  done  "unlaw- 
fully." Held,  that  it  was  not  necessary  to 
make  such  averment,  and  that  the  indict- 
ment would  be  sufficient  if  the  intent  to 
defraud  was  proved.  Keg.  v.  Leatherbar- 
row,  17  L.  T.,  N.  S.  32;  10  Cox,  G.  G.  637- 
(Eng.) 

2.  For  misdemeanors  by  bank- 
rupts. Where  an  indictment  under  24  & 
25  Vict.  c.  134,  s.  221,  charged  that  A.  was 
duly  declared  and  adjudged  bankrupt  by 
the  court  of  bankruptcy,  that  upon  his  ex- 
amination in  the  court,  with  interest  to  de- 
fraud and  defeat  the  rights  of  his  creditors, 
did  not  fully  and  truly  discover,  to  the  best 
of  his  knowledge  and  belief,  all  his  propertyj 
to  wit,  all  his  personal  property  in  money 
and  goods,  and  not  as  to  part  of  his  pro- 
perty (not  being  part  really  and  bona  fide 
before  sold  or  disposed  of  in  the  way  of  his 
trade  or  business,  and  not  laid  out  in  the 
ordinary  expenses  of  his  family,)  fully  and 
truly  discovered  to  the  best  of  his  belief, 
how  and  to  whom,  and  for  what  considera- 
tion and  whom  he  had  disposed  of,  assigned 
or  transferred  such  part,  A.  having  been 
found  guilty,  it  was  held,  first,  that  want  of 
certainty  in  the  statement  of  the  property 
alleged  not  to  have  been  discovered  by  A. 
was  cured  after  verdict  by  7  Geo.  4,  c.  64, 
s.  21,  the  indictment  sufficiently  following 
the  words  of  the  statute,  and  assuming  the 
indictment  to  charge  two  offences,  duplicity 
was  no  ground  of  error.  Nash  v.  Reg.  (in 
error),  AB.d:  8.  935  ;  10  Jwr.,  U.  S.  819 ; 
33  L.  J.,  M.  0. 94;  9  L.  J.,  N.  8.  716 ;  9 
Gox,  G.  C.  424.    (Eng.) 

3.  Where,  after  stating  that  a  commis- 
sion of  bankruptcy  issued  against  A.  by 
virtue  of  which  the  commissioners  adjudged 
him  to  be  a  bankrupt,  an  indictment  charged 
that  he  and  other  defendants  conspired  to 
conceal  a  part  of  his  personal  estate,  it  was 
held,  that  ever  since  the  6  Geo.  4,  c.  16,  s. 
112,  such  an  indictment  was  defective,  for 
not  showing  that  the  party  actually  became 
bankrupt.  Kex  v.  Jones,  B.  <&  Ad.  345  ;  1 
N.  (&M.n.    (Eng.) 
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4.  An  indictment  under  5  &  6  Vict.  c. 
122,  s.  32,  that  a  bankrupt  w^as  possessed 
of  real  estate,  and  that  upon  his  examination; 
being  sworn,  he  feloniously  did  not  then  and 
there  discover  when  he  disposed  of,  assigned 
and  transferred  the  said  real  estate,  was  bad 
because  it  did  not  appear  by  the  indictment 
that  he  had  ever  disposed  of  the  property.  Reg. 
V.  Harris,  1  Den.  C.  G.  461 ;  T.  (6  M.  177; 
13  Jn/r.  990  ;  19  L.  J.,  M.  G.  11.     (Eng.) 

5.  Under  6  Geo.  4,  c.  16,  s.  112,  an  indict- 
ment for  not  surrendering  is  bad,  unless  it 
allege  that  he  had  an  intent  to  defraud  his 
creditors.  Keg.  v.  Hill,  \  C.  <&  K.  168. 
(Eng.) 

6.  On  an  indictment  against  a  bankrupt 
for  fraudulently  concealing  and  disposing  of 
goods,  and  fraudulently  omitting  transac- 
tions and  inserting  fictitious  transactions  in 
his  schedules,  the  jury  is  to  judge  of  the  in- 
tent, in  such  instances,  from  the  general 
character  of  the  transactions,  as  disclosed 
in  the  whole  of  the  evidence,  and  to  con- 
sider whether  it  indicates  a  scheme  and  de- 
sign on  the  part  of  the  debtor  to  obtain  the 
benefit  of  the  bankrupt  law,  and  relieve 
himself  from  his  liabilities,  without  making 
an  honest  disclosure  and  surrender  of  his 
property  for  the  benefit  of  his  creditors. 
Reg.  V.  Manser,  i  F.  <&  F.  45.     (Eng.) 

7.  In  an  indictment  under  section  forty- 
four  of  the  U.  S.  bankrupt  act  of  1867,  for 
fraudulently  obtaining  goods  on  credit,  the 
proceedings  in  the  bankrupt  court  must  be 
pleaded  and  proved  with  such,  particularly 
as  to  show  afflrmatively  that  an  adjudica- 
tion of  bankruptcy  was  made  upon  a  case 
in  which  the  court  had  jurisdiction.  The 
indictment  therefore  set  out  the  filing  of  the 
petition,  the  name  of  the  petitioning  creditor, 
the  amount  of  his  debt,  the  alleged  act  of 
bankruptcy,  and  the  adjudication  of  the 
bankrupt  court.  The  description  of  the 
goods  obtained  should  be  as  definite  as  would 
be  required  in  a  declaration  of  trover.  Of- 
fences under  section  forty-four  of  said  act 
are  misdemeanors,  and  the  word  "feloni- 
ously "  should  not  be  used.  United  States  v. 
Prescott  et  al.  (  Wis.)  4  JV.  B.  B.  29 ;  citing 
Regina  v.  Lands,  33  Eng.  L.  &  Eq.  B.  536 ; 
Regina  v.  Ewington,  41  Eng.  Gom.  Law  B. 
The  King  v.  Jones,  24  id.  156 ;  Regina  v. 
Boyd,  5  Cox,  502. 


8.  A  count  in  an  indictment  which  charges 
a  fraud  upon  one  creditor  only,  cannot  be 
sustained.  United  States  v.  Clark,  (Mass.) 
4  N.  B.  B.  14. 

9.  A  count  alleging  specific  omissions  of 
property  and  eflects  from  the  schedule  of 
assets  filed  by  the  bankrupt,  is  good.  The 
offence  is  complete  if  a  bankrupt  fraudu- 
lently omits  from  his  schedule  any  property 
or  eiTects  with  the  intent  wilfully  and  fraudu- 
lently to  conceal  property  from  the  assignee. 
United  States  v.  Clark,  (Mass.)  4  N.  B. 
B.14. 

10.  The  absence  of  an  allegation  that 
the  defendant  took  tlie  oath  of  allegiance,  is 
of  no  especial  moment,  as  it  may  be  filed  at 
any  time  after  filing  the  petition;  and  fur- 
ther, it  is  not  necessary  that  the  petition 
should  state  whether  the  bankrupt  is  a  citi- 
zen of  the  United  States  or  not,  as  the  bank- 
ruptcy act  of  1867  is  equally  applicable  to 
resident  aliens.  United  States  v.  Clark, 
(Mass.)  4  N.  B.  B.  14. 

1 1 .  Where  in  an  indictment  against  a 
bankrupt  for  feloniously  removing,  conceal- 
ing and  embezzling,  part  of  his  personal  es- 
tate, it  was  alleged  that  he  committed  an  act 
of  bankruptcy  by  being  unable  to  meet  his 
engagements,  and  by  filing  his  petition  to 
the  court  of  bankruptcy,  it  was  held,  that 
as  it  was  not  alleged  that  he  had  filed  a  de- 
claration that  he  was  unable  to  meet  his  en- 
gagements as  required  by  12  &  13  Vict.  c. 
106,  s.  70,  there  was  no  sufflcient  allegation 
of  an  act  of  bankruptcy,  and  the  indictment 
could  not  be  supported.  Reg.  ■».  Massey, 
8  Jm.  N.  S.  1183;  32  L.  J.,  M.  G.  21; 
11  W.  iJ.  42;  7  L.  T.,  N.  S.  391 ;  1  £.  <6 
G.  G.  G.  206;  9  Cox,  G.  G.  234.    (Eng.) 

12.  Where  in  an  indictment  against  a 
bankrupt  under  12  &  13  Vict.  c.  106,  s. 
252,  for  mutilating  his  books,  it  was  alleged 
that  before  and  at  the  time  of  the  offence  to 
wit,  on  23d  November,  1855,  he  was  a  tra- 
der liable  to  become  bankrupt,  and  that  he, 
for  more  than  six  months  next  immediately 
preceding  the  time  of  the  filing  of  the  peti- 
tion for  adjudication,  did  reside  and  carry  on 
business,  &c.,  within  the  jurisdiction,  &c., 
and  that  whilst  he  so  resided,  to  wit,  on 
the  23d  of  November,  1855,  he  filed  with 
the  register  a  declaration  that  he  was  unar 
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ble  to  meet  his  engagements,  and  whilst  he 
so  resided,  to  wit,  on  the  23d  November, 
1855,  he  did  present  his  petition  for  adjudi- 
cation. It  was  held,  after  verdict,  that  the 
averments  were  sufficient  to  show  that  the 
requirements  of  17  &  18  Vict.  c.  119,  s.  16, 
as  to  filing  the  declaration  of  insolvency,  had 
been  completed  with  Reg.  «.  Scott,  Dears 
&  B.  C.  C.  47 ;  2  Jur.,  N.  S.  1096  ;  25 
L.  J.,  M.  C.  128.     (Eng.; 

13.  Upon  an  indictment  under  12  &  13 
Vict.  c.  106,  s.  253,  it  is  not  enough  to  prove 
the  petition  to,  and  adjudication  of  the  court 
of  bankruptcy,  but  the  preliminary  matters 
viz :  The  petitioning  creditors  debt,  the  tra- 
ding and  act  of  bankruptcy  must  also  be 
proved.  Reg.  v.  Lands,  Dears,  C.  C.  567 ; 
1  Jur.,  N.  S.  1176;  25  L.  J.,  M.  G.  14. 
(Eng.) 

14,  A  conspiracy  by  traders  to  dispose 
of  their  goods  in  contemplation  of  bankrupt- 
cy, with  intent  to  defraud  creditors,  is  in- 
dictable at  common  law ;  and  the  clandes- 
tine removal  of  goods,  prior  to  an  abscond- 
ing, is  evidence  of  such  a  conspiracy.  Reg. 
V.  Hall,  IF.^F.  33.     (Eng.) 

15.  A  bankrupt  was  indicted  for  conspiring 
with  B.,  and  also  with  pawning  and  disposing 
of  goods  with  interest  to  cheat  and  defraud 
his  creditor.  B.  had  a  place  of  business  in 
Paris,  and  goods  were  obtained  there  on 
credit,  and  disposed  of  in  London  by  pawn- 
ing. It  was  held,  that  the  questions  for  the 
jury  were,  whether  the  premises  in  Paris 
were  really  used  as  an  independent  place  of 
business  for  buying  and  selling,  or  only  as 
ancillary  to  the  place  of  business  in  London, 
and  merely  for  the  purpose  of  getting  bold 
of  goods  to  be  disposed  of  in  London,  and 
whether  B.  and  the  bankrupt  acted  together 
for  the  purpose  of  obtaining  and  disposing 
of  such  goods,  with  intent  to  cheat  and  de- 
fraud the  creditors,  and  the  jury  finding  on 
these  questions  against  the  bankrupt  he  was 
guilty  of  pawning  and  disposing  of  goods,  but 
not  for  conspiracy  to  obtain  goods,  that  as 
the  adjudication  was  not  on  the  bankrupt's 
own  petition,  it  was  necessary  to  prove  the 
trading  petitioners  debt  an  act  of  bankruptcy, 
that  as  the  adjudication  was  joint,  it  was 
necessary  to  prove  a  joint  trading,  a  joint 
petitioning  creditor's  debt,   and  an  act  of 


bankruptcy  against  each,  and  that  all  the 
goods  had  all  been  obtained  in  Paris,  they 
wore  obtained  out  of  the  jurisdiction,  and  the 
bankrupt,  although  acting  in  concert  with  B. 
in  Paris,  was  not  answerable  in  this  country. 
Reg.  V.  Randuity,  iF.(&  F.  165. 

1 6.  An  indictment  for  obtaining  goods  on 
credit,  within  three  months  next  preceeding 
the  date  of  the  flat,  and  the  filing  of  a  peti- 
tion for  adjudication  under  the  false  color 
and  pretence  of  carrying  on  business,  and 
dealing  in  the  ordinary  course  of  trade,  could 
not  be  sustained  by  evidence  that  the  peti- 
tion filed  was  one  for  private  arrangement 
under  12  &  13  Vict.  c.  106,  s.  211,  although 
the  party  was  afterwards  adjudicated  a  bank- 
rupt, and  the  proceedings  adjourned  into 
open  court.  The  misdemeanor  contemplated 
by  12  &  13  Vict.  c.  106,  s.  253,  order  upon 
the  filing  of  a  petition  under  s.  89.  Reg.  v. 
Powell,  6  Cox,  0.  C.  134.     (Eng.) 

17.  A  married  woman,  on  her  own  peti- 
tion, in  which  she  stated  herself  to  be  a  wid- 
ow, was  adjudicated  a  bankrupt,  and  she 
was  afterwards  indicted  for  concealment 
and  embezzlement  of  her  property,  with  in- 
tent to  defraud  her  creditors,  and  two  other 
persons  were  also  indicted  on  account  of 
aiding  her.  The  examinations  and  answers 
of  the  three  in  bankruptcy  were  given  in 
evidence  in  support  of  the  prosecution.  No 
caution  was  given  to  them  by  the  commis- 
sioner on  such  examination,  and  they  did 
not  object  to  answer  on  the  ground  that 
their  answers  might  criminate  them.  Held, 
that,  although  the  wife  was  adjudicated  a 
bankrupt,  the  property  belonged  to  her  hus- 
band, and  that  the  property  was  not  proved 
as  laid  in  the  indictment.  Reg.  v.  Robinson, 
16  L.  T.,  N.  8.  605 ;  15  W.  B.  965 ;  10  Cox, 
C.  C.  467 ;  1  L.  R.,  C.  G.  80 ;  36  L.  J.,  M. 
C.  78.    (Eng.) 

18.  Where  an  actuary  embezzled  various 
sums,  rendering  forty  indictments  necessary 
and  became  bankrupt,  and  five  indictments 
were  preferred,  which  failed  from  technical 
reasons,  which  would  apply  to  any  othew 
indictment,  the  proof  was  allowed  for  the 
whole  sum  embezzled.  Ex  parte  Jones,  2 
Mont.  &  Ayr.  193 ;  8  Deac.  &  Chit.  525. 
(Eng.) 
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INDIVIDUAL  ASSETS— INDOESER. 


INDIVIDUAL  ASSETS. 

1 .  Where  the  original  consideration  of  a 
claim  passed  to  a  partnership  but  the  obliga- 
tions given  for  the  same  were  executed  by 
the  individual  members  of  the  firm  as  such, 
held  that  the  creditors  holding  such  obliga- 
tors are  entitled  to  a  credit  out  of  the  indi- 
vidual estates.  In  re  The  Bucyrus  Ma- 
chine Co.  (JV.  B.  Ohio,')  5  2V.  B.  B. 

2.  How  divided.  The  assignees  shall 
be  chosen  by  the  creditors  of  the  company, 
and  shall  also  keep  separate  accounts  of  the 
joint  stock  or  property  of  the  copartnership 
and  of  the  separate  estate  of  each  member 
thereof,  and  after  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole 
of  the  expenses  and  disbursements,  the  net 
proceeds  of  the  joint  stock  shall  be  appropri- 
ated to  pay  the  creditors  of  the  copartner- 
ship, and  the  net  proceeds  of  the  separate 
estate  of  each  partner  shall  be  appropriated 
to  pay  his  separate  creditors.  And  if  there 
shall  be  any  balance  of  the  separate  estate  of 
any  partner,  after  the  payment  of  his  sepa- 
rate debts,  such  balance  shall  be  added  to 
the  joint  stock  for  the  payment  of  the  joint 
creditors  ;  and  if  there  shall  be  any  balance 
of  the  joint  stock  after  payment  of  the  joint 
debts,  such  balance  shall  be  divided  and  ap- 
propriated to  and  among  the  separate  estates 
of  the  several  partners,  according  to  their  re- 
spective right  and  interests  therein,  and  as 
it  would  have  been,  if  the  partnership  had 
been  dissolved  without  any  bankruptcy ; 
and  the  sum  so  appropriated  to  the  separate 
estate  of  each  partner  shall  be  applied  to  the 
payment  of  his  separate  debts.  Section  36 
U.  S.  bankrupt  act,  1867. 


INDrVIDUAl,  DEBT. 
1.  Pajrment  of  by  partnership 

contract.  A  contract  by  one  of  two  part- 
ners engaged  in  the  business  of  building 
houses  made  without  the  knowledge  of  the 
other  to  build  a  house  in  payment  of  a  pri- 
vate debt  of  his  own,  is  a  fraud  upon  the 
partnership  and  void,  if  the  creditor  knows 
that  the  two  are  partners  in  that  business  ; 
and  if  both  partners  actually  do  the  work, 
they  or  their  assignee  in  insolvency  may  re- 
cover therefor   of   such  creditor,    without 


proving  the  terms  of  their  copartnership,  or 
that  the  partner  who  made  the  contract 
agreed  that  the  work  should  be  done  by  the 
partnership.  Williams  v.  Brimhall,  13 
Grays'  (Mass.')  462. 


INDrVIDUAX,  ESTATES. 

1 .  Where  the  original  consideration  of  a 
claim  passed  to  a  partnership,  but  the  obli- 
gations given  for  the  same  were  executed  by 
the  individual  members  of  the  firm  as  such, 
held,  that  the  creditors  holding  such  obli- 
gations are  entitled  to  a  credit  out  of  the 
individual  estates.  In  re  Bucyrus  Machine 
Co.  (Oto,)  5  JV.  B.  B.  303. 


INDrVIDUAL  MEMBER. 

1.  Bankruptcy  of.  A  plea  of  bank- 
ruptcy, or  of  pendency  of  bankruptcy  pro- 
ceedings by  or  against  one  member  of  a  co- 
partnership is  not  a  sufficient  plea  in  pro- 
ceedings against  the  firm  of  .  which  that 
member  is  a  copartner.  In  re  Steere  & 
Pooke,  (B.  I.)  5  N.  B.  B.  161. 


INDIVIDUAL  PARTNER. 

1.  Transfer  of  stock  to.  A  bona 
fide  transfer  of  partnership  property  to  one 
partner  by  indenture,  in  consideration  of 
his  assuming  the  partnership  debts,  makes 
it  his  separate  property,  and  not  liable  in 
insolvency  to  creditors  of  the  partnership, 
who  have  not  agreed  to  accept  him  individ- 
ually as  their  debtor,  until  his  separate 
creditors  are  paid.  Robb  v.  Mudge,  14 
Grays'  (Mass.)  534. 


INDORSER. 

[Also,  See  Endorsee.] 

1.  Although  the  term  "indorser"  is  not 
used  in  sec.  35  of  the  bankrupt  act,  it  was 
therein  intended  that  a  preference  to  an  in- 
dorser, or  other  surety,  should  be  void  where 
such  act  would  be  void  as  to  any  other  cred- 
itor. Ahl  ef  al.  v.  Thorner,  3  N.B.B.29;  s. 
c.  2  A.L.  T.  104;  1  G.  L.  JV.  337. 


INDORSEMENT. 
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2.  An  indorser  issuchacreditor  of  the  bank- 
rupt that  when  his  liability  becomes  fixed  as 
such  surety  that  it  is  such  liability  as  may 
be  made  the  foundation  of  proceedings  in 
bankruptcy,  and  the  debt  due  from  the  bank- 
rupt to  him  is  generally  such  as  may  be 
provable  under  this  act.  In  re  Niekodemus, 
2  N.  B.  M.  55. 

3.  Where  the  debtor  is  liable  on 
bills  of  exchange  or  other  negotiable  secu- 
rities, secondarily  only,  e.  g.  as  drawer  or 
indorser  of  a  bill,  or  indorser  of  a  note  not 
yet  over  due  at  the  time  of  the  execution 
of  a  deed  in  an  arrangement  with  creditors, 
but  not  as  acceptor  of  a  bill,  or  maker  of  a 
note,  the  holder,  it  would  seem,  is  not  a 
creditor  within  the  meaning  of  the  clause 
regulating  such  arrangements,  and  is  not 
bound  by  such  deed.  Griffith  &  Holmes' 
English  bankrupt  law,  1010. 

4.  Where  an  indorser  was  compelled  to 
pay  money  for  a  bankrupt  after  the  bank- 
ruptcy, upon  an  indorsement  prior  to  the 
bankruptcy,  he  was  allowed  to  prove  his 
debt.  Tunno  v.  Bethenne,  Dessam.  See 
James'  Notes.  See  see.  21  U.  S.  bankrupt 
act,  1867. 

5.  The  drawer  or  indorser  of  a  bill  ac- 
cepted by  the  bankrupt  cannot,  however,  be 
sued,  until  the  bill  becomes  due,  and  notice 
of  its  dishonor  had  been  sent  to  htm  in  the 
meantime ;  the  holder  is  not  bound  to  prove 
the  bill,  nor  perhaps  allow  it  to  be  returned, 
and  the  bankrupt  may  obtain  his  discharge, 
which  does  not,  however,  discharge  any 
other  party  to  the  bill.  If,  therefore,  in 
such  case,  the  drawer  or  indorser  could  not 
prove,  he  might  become  liable  to  pay  the 
whole  bill,  and  yet  be  precluded  from  recov- 
ering over  against  the  bankrupt.  This  diffi- 
culty seems  met  by  the  177th  or  178th  sec- 
tions of  the  act  of  1840.  Griffith  (&  Holmes' 
English  bankrupt  law,  606. 

6.  Whenever  an  indorser's  liability  has 
become  fixed,  such  liability  constitutes  a 
debt  due  and  payable  from  the  indorser, 
which  may  be  made  the  foundation  of  in- 
voluntary as  well  as  voluntary  proceedings 
of  bankruptcy.  In  re  Niekodemus,  3  N. 
B.  B.  55. 

7.  Of  commercial  paper  when 
guilty   of  an  act  of  bankruptcy. 

Gaz.  61 


Where  an  owner  of  real  estate  made  his 
promissory  note  and  delivered  it  (with  or 
without  security  which  it  doos  not  appear) 
to  an  officer  of  a  manufacturing  company 
who  indorsed  the  note  with  his  own  name 
and  also  as  vice  president,  and  the  note  goes 
to  protest,  and  payment  is  suspended  for  a 
period  of  fourteen  days,  an  adjudication  of 
the  manufacturing  company  as  a  bankrupt 
will  be  made  in  favor  of  creditors  who  re- 
ceived the  note  from  the  officer  of  the  com- 
pany in  the  usual  course  of  business.  In  re 
Manhattan  Engraving  Company,  (^S.  B.  N.- 
F.)  Unreported. 

8.  Recovery  by.  If  an  indorser  of  a 
promissory  note  pay  it  after  the  maker  has 
been  discharged  under  the  insolvent  act,  he 
may  recover  the  amount  from  the  maker, 
whose  discharge  will  be  no  bar  to  the  action. 
Frost  V.  Carter,  1  Johns.  74 ;  Samew.  Same, 
\st  &  2nd  Caines'  Cases,  311. 


INDORSEMENT. 

1.  By  assignees.  Assignees  were  or 
dered  to  indorse  a  bill,  which  had  been 
transferred  without  indorsement  for  valua- 
ble consideration  by  the  bankrupt  before  his 
bankruptcy ;  the  indorsement  however  to 
be  special  so  as  to  secure  the  assignees  from 
personal  liability,  ^a;  ^jarte  Mowbray,  1  J. 
&  W.  428.'    (Eng.) 

2.  A  deposited  a  bill,  drawn  on  and  ac- 
cepted by  C.  payable  to  A.'s  order,  with  B. 
to  secure  a  debt.  A.  afterwards  became 
bankrupt.  B.elA,  that  B.  was  entitled  to 
the  bill,  and  an  order  compelling  the  assig- 
nees to  indorse  it  to  him  without  recourse. 
Ex  parte  Price,  ZMont.  D.  c&  B.  586 ;  13 
L.  J.,  Bank.  15.     (Eng.) 

3.  By  bankrupts.  The  payee  of  a 
bill,  who  is  a  trader,  may,  after  he  has  be- 
come bankrupt,  indorse  the  bill  previously 
delivered  for  a  valuable  consideration  and 
which  he  had  at  the  time  forgotten  to  in- 
dorse. Smith  0.  Pickering,  Pm/ce,  50.  (Eng.) 

4.  Is  a  new  contract  between  par- 
ties. The  indorsement  of  a  negotiable  note 
is  a  new  contract  between  the  parties  and, 
where  such  note  was  made  in  Massachusetts 
by  a  citizen  of  that  state  and  payable  to ; 
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another  citizen  of  such  state,  "  at  any  bank 
in  Boston,"  and  by  him  indorsed  to  a 
citizen  of  Maine  before  maturity  and  before 
proceedings  in  insolvency,  the  rights  of 
such  indorsee  are  not  affected  by  a  discharge 
of  the  maker  in  Massachusetts  under  the 
insolvent  lavs  of  that  state,  felch  v.  Bug- 
bee,  48  (Maim,')  B.  9. 

5.  Transferred  without.  A  person 
giving  cash  for  a  bill  or  note  without  the  in- 
dorsement of  the  person  from  which  he 
takes  it,  cannot  prove  it  under  his  bank- 
ruptcy. JSx  parte  Shuttleworth,  3  Ves. 
368 ;  S.P.ex  parte  Harrison,  2  Bro.,  0.  C. 
615.     (Eng.) 

6.  Unindorsed  bills,  given  by  the  bank- 
rupt, must  be  sold,  and  the  holder  may 
prove  for  the  residue.  Ex  parte  Smith,  2 
Cox,  209.    (Eng.) 

7.  An  agent  applied  to  a  banking  com- 
pany on  several  occasions  to  discount  bills 
drawn  by  his  principal,  and  at  the  commence- 
ment of  these  transactions  informed  the  com- 
pany who  the  drawers  and  acceptors  were, 
and  inquired  whether  the  company  would 
discount  a  bill  without  requiring  the  agent 
to  indorse  it.  The  company  agreed  to  do  so 
in  this  and  other  instances,  but  upon  some 
of  the  bills  required  and  obtained  the  agent's 
indorsement.  The  acceptance  turned  out  to 
have  been  forged  by  the  principal,  of  which 
fact  the  agent  was  wholly  ignorant.  On  the 
agent  becoming  bankrupt,  and  there  being 
nothing  to  show  that  he  had  not  handed 
over  the  proceeds  of  the  bills  to  the  princi- 
pal, or  that  those  proceeds  were  in  such  a, 
position  that  they  could  be  recalled,  held, 
that  the  company  could  not  prove  upon  the 
bills  which  the  agent  had  not  indorsed.  JEx 
parte  Bird,  i  De  G.  <&  S.  273 ;  15  Jur.  894; 
20  L.  J.,  Bank.  16.     (Eng.) 

8.  A  bank  which  has  discounted  bills 
drawn  in  its  own  name,  by  the  agent  of  a 
disclosed  principal  cannot  sue  the  latter  nor 
prove  against  his  estate  in  insolvency,  al- 
though the  proceeds  are  applied  by  the  agent 
to  his  use.  Bank  of  British  North  America 
V.  Hooper,  5  Grays,  (ilfass.)  567. 


INFANTS. 
1.  Before  12  &  13  Vict.  c.  106,  a  commis- 
sion of  bankruptcy  could  not  be  supported 


against  a  person  under  age.  O'Brien  v. 
Currie,  i  G.  &  P.  283;  8.  P.  ex  parte 
Adam,  1  Ves.  &  B.  494.    (Eng.) 

2.  Such  a  commission  was  void,  not 
merely  voidable.  Bitton  v.  Hodges,  9  Bing. 
365  iiM.d;  Scott,  494.     (Eng.) 

3.  But  if  a  petition  to  annul  the  adjudi- 
cation on  the  ground  of  infancy  is  not  pre- 
sented within  the  time  required  by  the 
statute,  it  is  unimpeachable  and  valid.  In 
re  West,  3  De  G.,  Mac.  <&  G.  198 ;  22  L. 
J.,  Bank.  71.     (Eng.) 

4.  A  partnership  of  three  becoming  in- 
solvent, and  one  being  an  infant,  a  joint 
commission  against  the  other  two  was 
superseded,  as  separate  commissions  ought 
to  have  been  taken  out.  Ex  parte  Hender- 
son, 4  Ves.  163 ;  S.  P.  ex  parte  Layton,  6 
Ves.  440.     (Eng.) 

5.  A  joint  commission  was  superseded, 
on  the  ground  of  the  infancy  of  one  partner, 
on  the  petition  of  the  assignees  under  a 
separate  commission.  Ex  parte  Barwis,  6 
Ves.  601.     (Eng.) 

6.  A  flat  was  superseded  with  costs,  to 
be  paid  by  the  petitioning  creditor,  on  the 
ground  of  the  bankrupt's  minority.  Ex 
parte  Hehie,  3  Beac.  <&  Chit.  107.    (Eng.) 

7.  Since  24  &  25  Vict.  c.  134,  an  infant, 
whether  a  trader  or  not,  is  liable  to  the 
operation  of  the  bankrupt  laws.  In  re 
Smedley,  10  L.  T.,  N.  S.  432.    (Eng.) 

8.  Where  an  infant  in  tail  took  the  bene- 
flt  of  the  49  Geo.  3,  c.  115,  his  estate  tail 
did  not  pass  to  his  assignees,  because  he 
could  not  be  legally  in  custody  for  debt. 
Burton  v.  Hawarth,  5  Madd.  50.    (Eng.) 

9.  Insolvency  of.  Proceedings  in  in- 
solvency in  invitum  against  an  infant  who  is 
not  represented  by  a  guardian  ad  litem  are 
void  and  may  be  set  aside  on  a  bill  in  equity 
brought  by  a  creditor  who  has  an  attach- 
ment on  his  estate,  although  such  creditoi''s. 
claim  is  one  which  might  be  avoided  by  the 
infant,  on  plea  and  proof  of  his  infancy. 
Farris  v.  Richardson,  6  Allen,  (^Mass.)  118. 


INFORMAL  VOTE— INJUNCTION. 
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INFORM  Al.  VOTE. 

1.  There  is  no  provision  for  an  informal 
vote  of  the  creditoi-s  by  the  U.  S.  bankrupt 
law  of  1867;  hence  where  u  vote  by  credi- 
tors at  a  first  meeting  results  in  no  choice 
of  an  assignee,  it  is  the  duty  of  the  register 
to  inform  the  creditors  that  the  choice  de- 
volves on  the  judge,  where  tliere  is  any  op- 
posing interest.  /«,  re  Pearson,  2  N.  B.  B. 
151. 


INFLUENCING-  CREDITOR. 

1.  To  forbear  opposition  to  dis- 
charge. A  debtor  promised  one  of  his 
creditors  in  writing  to  pay  his  debt  in  con- 
sideration of  his  signing,  with  other  credi- 
tors, a  composition  deed  agreeing  to  dis- 
charge the  debtor  from  all  his  liabilities, 
and  to  take  a  dividend  of  his  asset,  and  the 
creditor  accordingly  signed  the  composition 
deed.  It  was  held,  that  he  could  not  after- 
wards maintain  an  action  against  the  debtor 
for  the  debt.  Lothrup  v.  King,  8  Cush. 
iMass.)  382. 


IN  FRAUD  OF  THE  BANK- 
RUPT ACT. 

1.  An  act  which  the  bankrupt  law  de- 
clares shall  be  prima  facie  evidence  of  fraud 
must  be  deemed  to  be  contrary  to  its  pro- 
visions, unless  the  presumption  be  repelled 
by  opposing  proof.  In  re  Kingsbury,  3 
JV.  B.  B.  84. 


INFRING-EMENT. 

1 .  In  respect  to  a  paper  collar,  the  form, 
paper,  enamel,  ingredients,  and  means  of  ap- 
plying them  may  be  known,  nevertheless,  to 
make  an  enamelled  paper  suitable  for  a  fold- 
ing collar  required  invention,  and  the  pro- 
duction of  substantially  the  same  paper  by 
the  employment  of  equivalents  is  infringe- 
ment. Hoffman  v.  Bronson,  4  A.  L.  Bev. 
s.  c.  3,  C.  L.  N.  292. 


IG-NORANCE. 

1 .  Ignorance  of  the  law  cannot  avail  credi- 
tors who  are  possessed  of  facf^  that  show 
the  insolvency  of  the  debtor,  tai  a  prefer- 


ence received  under  such  circumstances  is 
fraudulent  and  void.  Inre  Martin,  (^ArkJ) 
4  N.  B.  B.  158. 


INJUNCTION. 

1.  When  the  U.  S.  district  court  decides 
that  the  appointment  of  receivers  understate 
court  is  valid,  an  injunction  out  of  the  U.  S. 
court  will  be  so  far~modifled  as  to  allow  the 
receivers  to  enter  into  the  contract,  and  give 
the  securities  authorized  by  the  decree  of 
the  state  court.  In  re  Boston,  Hartford  & 
Erie  Railroad  Co.  5  N.  B.  B.  230. 

2.  A  U.  S.  district  court  has  no  power  to 
grant  an  injunction  to  stay  proceedings  in 
another  court  by  reason  of  bankruptcy  pro- 
ceedings, pending  in  another  state  before 
another  U.  S.  district  court.  In  re  Richard- 
son, (S.  D.  N.  T.)  2  N.  B.  B.  74. 

3.  Where  an  execution  creditor  under  a 
levy,  prior  to  proceedings  in  involuntary 
bankruptcy,  has  been  delayed  by  an  injunc- 
tion issued  out  of  the  court  of  bankruptcy, 
he  is  entitled  to  a  summary  hearing  in  any 
stage  of  the  proceedings,  so  soon  as  an 
assignee  is  duly  qualified.  In  re  Hafer  Br., 
(Pa.)  1  N.  B.  B.  163. 

4.  The  bankrupt  is  the  only  party  who 
can  file  a  petition  for  an  injunction,  before 
the  assignees  are  appointed ;  after  they  are 
appointed,  the  petition  should  be  filed  by 
them.  Should  they  neglect  or  refuse  to  act 
in  the  matter,  the  bankrupt  could  make  this 
known  to  the  court,  and  the  court,  would 
either  remove,  or  direct  them  to  proceed  in 
the  matter.  In  re  Bowie,  (ilfrf.)  1  N.  B. 
B.  185. 

5.  When  it  is  desirable,  to  obtain  a  better 
price  for  property,  an  injunction  will  be  so 
far  modified  that  the  sale  may  take  place 
under  a  judgment,  and  the  referee  may  unite 
in  the  deed  to  the  purchaser.  In  re  Haniia, 
CS.  D.  N.  r.)  4  iV.  B.  B.  139. 

6.  Allegations  upon  information  and  be- 
lief, unsupported  by  other  proof,  are  not  suf- 
ficient to  sustain  an  injunction  to  restrain 
the  sale  of  real  estate,  although  the  affidavits 
fail  to  make  out  a  proper  case,  if  sufficient 
appears  aliunde  upon  a  hearing,  the  injunC' 
tion  will  be  retained  until  the  further  order 
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of  the  court.  In  re  Bloss,  (ilfic/t.)  4  N.  B. 
iJ.  37. 

7.  A  defendant  in  equity,  who  was  plain- 
tiff in  an  execution  upon  a  judgment  con- 
fessed in  a  court  of  the  state,  was  prohibited 
by  a  preliminary  injunction  from  proceeding 
under  his  judgment.  Upon  filing  his  answer 
he  moved  to  dissolve  the  injunction,  which 
was  refused.  Irving  v.  Hughes,  (Pa.)  2  N. 
B.  B.  20. 

8.  An  injunction  may  be  issued  to  restrain 
proceedings  upon  the  foreclosure  of  a  mort- 
gage where  independent  proceedings  are 
commenced  after  bankruptcy.  In  re  Sne- 
daker,  (CTteft,)  3  N.  B.  B.  155. 

9.  Notice  for  an  application  for  an  injunc- 
tion need  not  be  given  unless  directed  by  the 
court  or  judge,  except  in  suit  in  equity  in 
the  circuit  and  supreme  courts.  In  re  Wal- 
lace, (^Oregon,')  2  N.  B.B.  52. 

10.  An  injunction  to  stay  proceedings  for 
a  contempt  may  be  modified  under  certain 
circumstances.  In  re  Hill,  (N.  B.  N.  ST.) 
2  iV.  B.  B.  53. 

,  11.  When  a  petition  for  an  injunction 
against  other  parties  than  the  bankrupt,  is 
united  with  a  petition  in  involuntary  bank- 
ruptcy, the  injunction  will  be  only  pro- 
visional until  the  court  can  act  upon  the  pe- 
tition to  adjudge  the  debtor  a  bankrupt,  and 
a  bill  must  then  be  filed  to  secure  the  relief 
sought  against  parties  other  than  the  bank- 
rupt. In  re  Kintzing,  (Miss.)  3  N.  B.  B. 
52. 

12.  Where  no  advantage  will  be  derived 
from  interfering  with  the  proceedings  upon 
the  execution  in  the  hands  of  the  sheriff,  an 
injunction  previously  granted  will  be  dis- 
solved. In  re  Wilbur,  (_E.  D.  N.  F.)  3  iV. 
B.  B.  71. 

.  13.  The  U.  S.  district  court  will  prevent 
interference  with  the  property  of  the  bank- 
rupt after  he  has  filed  his  petition  by  injunc- 
tion. In  re  Wallace,  (Oregon,}  2  N.  B.  B. 
52. 

14.  An  application  for  an  injunction  to 
restrain  proceedings  under  a  state  court  will 
be  denied  where  there  is  no  allegation  made 
impeaching  the  validity  of  the  state  court 


proceedings.    In  re  Clark  ft  Bininger,  (5 
B.  N.  r.)  3  N.  B.  B.  130. 

15.  An  injunction  in  bankruptcy  under 
section  40  of  the  U.  S.  bankrupt  act  of  186T, 
may  be  allowed  and  issued  without  notice, 
but  the  court  may  require  notice  to  be  given 
to  the  adverse  party  in  certain  cases.  In  re 
Muller  et  al.  (^Oregon,')  3  iV.  B.  B.  86. 

16.  A  creditor  of  a  debt  which  is  prova- 
ble in  bankruptcy,  who  has  commenced  a 
suit  in  a  state  court  for  the  recovery  of  his 
debt,  may  be  enjoined  to  stay  all  proceed- 
ings in  such  suit,  whether  such  debt  be  one 
to  which  the  bankrupt's  discharge  would  be 
a  bar  or  not.  In  re  Rosenberg,  2  N.  B.  B. 
81.  '  ! 

17.  It  is  the  duty  of  a  bankruptcy  court 
to  continue  an  injunction  staying  a  proceed- 
ing in  a  state  court  until  the  bankrupt  has 
had  reasonable  time  to  obtain  his  discharge. 
In  re  Metcalf,  N.  B.  B.  Sup.  xliii. 

18.  The  United  States  district  court  act- 
ing in  bankruptcy,  has  power  by  injunction 
to  stay  proceedings  in  the  state  courts 
against  a  bankrupt.  In  re  Reed,  (iS.  B.  N. 
r.)  N.  B.  B.  Sup.  i. 

19.  An  injunction  issued  at  the  instance 
of  one  of  the  creditors  to  restrain  proceed- 
ings under  an  assignment,  and  upon  con- 
fessions of  judgment,  will  not  be  dissolved 
Until  the  question  of  the  bankruptcy  of  the 
debtor  is  determined.  In  re  Metzler,  (S. 
B.  JSr.  r.)  N.  B.  B.  Sup.  ix. 

20.  A, vessel  belonging  to  the  bankrupt 
passed  into  the  possession  of  the  assignee  as 
assets,  and  was  attached  there  in  a  suit  in 
rem.  on  a  claim  for  damages  occasioned  by 
her  collision  with  another  vessel,  prior  to 
bankruptcy.  The  assignee  applied  for,  and 
obtained  an  injunction  to  restrain  the  libel- 
lants  in  the  premises.  In  re  People's  Mail 
Steamship  Co.  (S.  B.  N.  T.)  2  N.  B.  B. 
170. 

21.  An  injunction  will  not  be  granted  to 
restrain  a  creditor  from  prosecuting  his  suit 
against  the  marshal  (for  the  value  of  prop- 
erty taken  by  him)  in  a  state  court,  as  the 
marshal  is  responsible  if  he  seizes  property 
that  does  not  belong  to  the  bankrupt.  In 
re  Marks,  (Minn.)  2  JV.  B.  B.  175. 
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S2.  A  U.  S.  District  court  has  no 
power  to  giant  an  injunction  to  stay  pro- 
ceedings in  a  state  court  by  reason  of  bank- 
ruptcy proceedings  pending  in  another  state, 
aaid  before  another  district  court.  In  re 
Eichardson  et  al.  (_S.  D.  N.  T.)  2N.B.B. 
74. 

23.  An  injunction  will  be  granted  to  re- 
strain a  mortgagee  from  selling  property  of 
the  bankrupt  where  there  is  a  doubt  as  to 
the  amount  due,  and  a  prospect  of  making  a 
more  advantageous  sale.  Foster  et  al.  v. 
Ames,  (_Mass.')  2  N.  B.  B.  147. 

24.  Where  a  bankrupt  made  a  fraudulent 
assignment  and  his  assignee  filed  a  bill  and 
obtained  an  injunction,  restraining  a  receiver 
in  a  state  court  from  all  proceedings  in  the 
court  of  appeals,  and  from  interfering  or 
meddling  with  the  assignee's  property  or  the 
proceeds  thereof.  Upon  argument  of  the  mo- 
tion to  modify  or  vacate  the  injunction,  the 
judge  decided  that  it  must  be  sustained,  and 
denied  the  motion  to  vacate  or  modify  the 
same.  In  re  Sedgwick,  (iS.  D.  N.  Y.')  1  N. 
B.  B.  108. 

25.  The  court  will  not  interfere  by  man- 
damus to  compel  a  ministerial  officer  to  dis- 
obey an  injunction,  unless  it  appear  plainly 
void  for  want  of  jurisdiction.  Accordingly, 
where  a  judge,  acting  under  the  non-impris- 
onment act,  (Sess.  Laws  of  1831,  p.  396, 
s.  3,  et  seg.)  made  out  a  warrant  to  commit 
the  defendant  pursuant  to  the  ninth  section, 
but  being  afterwards  served  with  an  injunc- 
tion from  the  district  court  of  the  United 
States  restraining  further  proceedings  in  the 
matterreferred  to,  delivered  the  warrant  to  be 
executed.  Held,  that  this  court  would  not 
compel  the  delivery  by  mandamus,  no  want 
of  jurisdiction  in  respect  to  the  injunction 
appearing.  The  court  will  not  inquire,  in 
such  cases,  whether  the  injunction  was  is- 
sued improvidently.  Ex  parte  Fleming  eiaZ. 
4  Hill,  581. 

26.  Separate  adjudications  against  part- 
ners in  a  firm  were  followed  by  an  adj  udica- 
tion  on  a  joint  petition  against  the  firm.  On 
the  application  under  the  English  bankrupt- 
cy act  of  1861,  s  88,  of  the  petitioning  cred- 
itor under  the  joint  adjudication,  the  com- 
missioner enjoined  the  proceedings  under  the 
separate  adjudications.     HeM,  that  this  was 


within  the  discretion  of  the  commissioner. 
In  re  Evans,  ex  parte  Warren,  36  L.  J., 
Bank.  15  ;  15  W.  B.  662.     (Bng.) 

27.  The  control  of  the  district  court 
over  proceedings  in  the  state  courts  upon 
liens,  etc.,  is  exercised  not  over  the  state 
courts  themselves,  but  upon  the  parties 
through  an  injunction  or  other  appropriate 
proceedings  in  equity.  JEx  parte  Christy, 
(U.  S.  S.  C.)  5  How.  292. 

28.  Where  a  bona  fide  judgment  had 
been  obtained  against  a  solvent  partner, 
whose  copartner  was  bankrupt,  and  the  part- 
nership goods  were  taken  on  an  execution  is- 
sued thereon ;  and  the  judgment  creditor  had 
purchased  all  the  share,  right  and  interest 
of  the  solvent  partner  in  the  goods,  and  had 
subsequently  professed  to  sell  the  whole  as 
her  own  property.  Upon  a  bill  filed  by  the 
assignees,  an  injunction  will  be  granted,  re- 
straining the  judgment  creditor  from  de- 
livering possession  of  the  goods  to  the  pur- 
chaser, and  that  the  assignees  had  not  lost 
their  right  to  this  injunction  by  their  own 
misconduct,  in  violently  putting  the  defend- 
ant out  of  possession.    Fraser  v.  Kershaw, 

2  Kay  S  J.  496 ;  2  Jwr.,  N.  S.  880 ;  25  L. 
J.,  Chanc.  445.     (Eng.) 

29.  Evasion  of  by  assignees.  The 
assignees,  after  an  injunction  restraining 
them  from  parting  with  possession  without 
the  lessor's  consent,  put  into  possession 
an  agent  who  cultivated  the  farm  with 
his  own  moneys,  receiving  no  wages. 
Held,  an  invasion  of  the  injunction.  Dyke 
V.  Taylor,  2  Giff.  566 ;  6  Jw.,  N.  S.  1329  ; 

3  L.  T.,  N.  S.  530;  affirmed  on  appeal,  7 
Jur.,  N.  S.  583 ;  30  L.  J.,  Cham.  281 ;  9 
W.  B.  408 ;  3  L.  T.,  N.  8.  717.    (Eng.) 

30.  Dissolution  of.  There  is  no  party 
to  a  creditor's  petition  except  the  petition- 
ing creditor  and  the  bankrupt.  An  injunc- 
tion may  be  served  under,  on  any  person  or 
any  number  of  persons,  but  such  service 
does  not  make  them  parties  to  the  proceed- 
ings. Any  one  served  may  himself  or  upon 
motion  or  by  petition  have  a  wrongful  in- 
junction dissolved  but  he  would  obtain  no 
right  to  control  or  vacate  the  adjudication, 
that  being  a  matter  in  which  he  shall  not  be 
permitted  to  interfere.    No  one  has  a  right; 
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to  contest  an  adjudication  and  pray  for  its 
vacation  without  some  priority  of  interest. 
Karr  v.  Whittaker,  (Tenn.')  6  iV.  B.  B.  123. 

3 1 .  Modification  of,  against  judg- 
ment creditor.  If  advisable  in  order  to 
obtain  a  better  price  for  property  subject 
to  a  judgment  lien,  the  injunction  ah'eady 
granted  may  be  modified  so  that  a  sale  may  be 
had  under  the  judgment  and  the  referee  may, 
with  permission  of  the  court,  execute  the 
deed.  In  re  Hanna,  (S.  B.  N.  T.)  5  JV. 
B.  B.  292. 

32.  Of  suit   in  state   court.    The 

district  court  in  bankruptcy  may  enjoin  the 
further  prosecution  of  a  suit  in  a  state  court 
on  which  an  appeal  is  pending.  In  re 
Metcalf,  2  Bt.  78 ;  N.  B.  B.  Sup.  xliii. 

33.  Restrainingtransfer  of  debt- 
or's property.  The  court  may  by  its  in- 
junction, restrain  the  debtor,  and  any  other 
person  in  the  meantime  from  making  any 
transfer  or  disposition  of  any  part  of  the 
debtor's  property  not  excepted  by  this  act 
from  the  operation  thereof,  and  from  any  in- 
terference therewith.  Section  40  U.  S.  bank- 
rupt act,  1867. 

34.  To  restrain  proceedings  un- 
der the  insolvent  act.  An  injunction 
will  not  be  granted  to  restrain  a  defendant  in 
a  creditor's  suit  from  proceeding  under  the 
insolvent  act,  to  obtain  his  discharge,  unless 
special  cause  is  shown  for  restraining  him. 
Schanck  v.  Sniffen,  1  Barf).  35. 


INSANITY. 

1 .  Where  the  insanity  of  the  bankrupt  is 
alleged  in  defence  of  a  judgment,  the  proper 
mode  of  redress  is  by  a  writ  coram  robis  in 
the  court  where  the  judgment  was  rendered  ; 
the  jurisdiction  of  the  U.  S.  district  court 
would  then  attach  to  the  whole  subject. 
McKinsey  &  Brown  v.  Hurt  et  al.  ( Fa.)  4 
N.  B.  B.  10. 


INSOLVENT. 

1.  An  insolvent  debtor  has  a  right  to 
prefer  one  creditor  to  another  in  payment, 
by  an  assignment  bona  fide  made,  and  no 
subsequent  attachment  or  subsequently  ac- 


quired lien  will  avoid  the  assignment. 
Springs.  S.  C.  Ins.  Go.  8  Wheaton,  (J/.  S. 
S.  0.)  268,  282. 

3.  The  New  York  insolvent  act  of  1811, 
was  not  wholly  void,  but  only  so  as  to  a 
part  of  the  creditors  de.signed  to  be  affected 
by  it ;  and  if  a  discharge  under  it  was  valid, 
when  made,  as  against  any  of  the  insolvent's 
creditors,  it  does  not  lie  with  him  to  allege, 
as  against  a  title  derived  through  the  assign^ 
ment,  that  the  latter  was  in  operation.  The 
officer  conducting  insolvent  proceedings  un- 
der that  act,  had  power  to  appoint  a  new 
assignee,  as  well  after  the  assignment  was 
executed  as  before,  provided  a  vacancy  ex- 
isted arising  from  one  of  the  causes  specified 
in  the  second  section.  Gillett  et  al.  v.  Stan- 
ley, 1  HUl,  121. 

3.  The  effect  and  operation  of  the  insol- 
vent laws  of  one  state  upon  contracts  to 
which  citizens  of  other  states  are  parties, 
considered.  Van  Hook  v.  Whitlock,  26 
Wendell,  43. 

4.  Where  a  firm  was  insolvent  and  had 
reason  to  believe  that  they  could  not  pay 
their  debts  in  the  ordinary  course  of  busi- 
ness, at  the  time  of  giving  a  warrant  of  at- 
torney authorizing  a  confession  of  judgment, 
the  court  decided  that  the  giving  of  such 
note  operated  as  a  preference.  Campbell  et 
al.  V.  The  Traders'  National  Bank  of  Chica- 
go ei  aZ.  (JZ?.)  3  iV.B.  iJ.  124. 

5.  Merchants  who  are  not  able  to  pay  all 
of  their  debts  in  the  usual  and  ordinary 
course  of  business,  as  persons  carrying  on 
trade  usually  do,  are  insolvent  within  the 
meaning  of  U.  S.  bankrupt  act  of  1867.  In 
re  Lewis  &  Rosenham,  (S.  D.  N.  T.)  2  N. 
B.  B.  145 ;  citing  in  re  Gay,  2  JV.  B.  B. 
114 ;  Langley  v.  Perry,  1  N.  B.  B.  155  ;  in 
re  Wilson,  assignee,  (Mo.')  2  N.  B.  B.  149 ; 
citing,  in  re  Foster  v.  Hackley  et  al.  2N.  B. 
B.  131 ;  in  re  Black  &  Secor,  1  N.  B.  B. 
81. 

6.  An  insolvent  debtor  commits  an  act 
of  bankruptcy  by  confessing  judgment  and 
allowing  his  property  to  be  taken  on  an  exe- 
cution issued  thereon,  with  intent  to  give  a 
preference  ;  but  it  is  necessary  that  his  in- 
solvency be  averred  and  shown.  In  re 
Craft,  (&  D.  N.Y.)1  N.B.B.89;  citing 
Black   &  Secor,  1   N.B.B.81;  Ogden  v. 
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Jackson,  1  Johns.  370 ;  Locke  v.  Winning, 
3  Mass.  325 ;  Phoenix  v.  Assignees  of  In- 
gesham,  5  Johns.  412;  Gore  v.  Lloyd,  12 
M.  d;  W.  480;  Gibson  v.  King,  1  Carr  & 
Marsh,  458;  Buckingham  t).  McLean,  13 
Howard,  150, 167. 

7.  An  insolvent  who  makes  an  assign- 
ment of  all  his  property  for  the  benefit  of 
preferred  creditors  commits  an  act  of  bank- 
ruptcy. Grow  V.  Ballard  &  Hall,  2  N.  B. 
iJ.  69. 

8.  An  insolvent  who  makes  an  assign- 
ment of  a  claim  due  to  him  to  secure  a  pre- 
existing indebtedness,  and  not  as  a  pledge 

•  of  security,  made  at  the  time  the  debt  was 
contracted,  will  be  refused  a  discharge  in 
bankruptcy,  for  the  reason  that  he  has 
given  a  fraudulent  preference.  In  re  Foster, 
(5.  D.  N.  r.)  2  N.  B.  B.  81. 

9.  An  insolvent  trader,  aware  of  his  con- 
dition, made  an  assignment  creating  no 
preference  among  his  creditors,  of  all  his 
property  for  their  benefit,  and  ten  minutes 
afterwards  filed  a  petition  in  bankruptcy. 
The  court  decided  that  the  trader  made  such 
assignment  with  intent  to  delay  and  hinder 
creditors,  and  in  contemplation  of  becoming 
bankrupt.  In  re  Goldschmidt,  {S.  S.  N. 
r.)  3  N.  B.  B.  41. 

10.  When  a  creditor,  who  has  reasonable 
cause  to  believe  his  debtor  insolvent,  pur- 
cha-ses  goods  of  him,  and  the  debtor  makes 
the  sale  with  a  view  of  giving  a  preference, 
the  transaction  is  void,  and  the  assignee  in 
bankruptcy  of  such  insolvent  may  recover 
the  value  of  the  goods  from  such  creditor. 
In  re  McDonough,  (ilfo.)  3  N.  B.  B.  53. 

1 1 .  Where  debtors  are  unable  to  pay  a 
debt  in  the  ordinary  course  of  business, 
when  a  sheriff  makes  his  levy,  then  they 
are  insolvent.  In  re  Dibblee  et  al.  (S.  D. 
N.  r.)2JV".  B.iJ.  185. 

1 2.  A  general  assignment  by  a  debtor, 
knowing  himself  to  be  insolvent,  if  made  in 
good  faith,  is  not  necessarily  an  act  of  bank- 
ruptcy, but  it  must  be  entirely  free  from 
taint  of  fraud.  Farrin  v.  Crawford,  (^Ohio,) 
2JV".  S.  JR.  181. 

13.  The  fact  that  bankrupt's  surety  on 
ai\  appeal  has  become  insolvent,  is  no  ground 


for  modifying  an  injunction  restraining 
judgment  creditors  from  further  proceed- 
ings against  the  bankrupt.  In  re  Metcalf, 
{E.  D.  N.  r.)  iV.  B.  B.  Sup.  xliii. 

14.  An  insolvent  debtor  must  resort  to 
the  United  States  courts  for  relief,  as  the 
insolvent  courts  of  the  state  in  which  he 
may  reside  have  no  jurisdiction  or  power  to 
hear  his  petition.  Van  Nostrand  v.  Ban-, 
{Md.)  2  N.  B.  B.  154;  citing  Sturges  v. 
Orowninshield,  4  Wheat.  122;  Ogden  v. 
Saunders,  12  Wheat.  213;  ex  parte  Fames, 
2  Story,  522;  Lanabell  v.  Talbot,  5  Gill. 
426;  Commonwealth  v.  O'Hara,  N.  B.  B. 
Sup.  xix. ;  In  re  Langley,  1  N.  B.  B.  155. 

15.  Where  a  debtor,  who  was  not  insol- 
vent, boiTowed  money  and  gave  a  bond  with 
a  warrant  of  attorney  to  confess  judgment, 
the  security  will  be  valid  even  if  debtor 
subsequently  becomes  bankrupt.  Judg- 
ments obtained  against  a  debtor  when  he  is 
insolvent,  by  creditors  not  shown  by  the 
evidence  to  have  had  reason  to  believe  him 
insolvent,  are  good  against  the  assets  of  the 
bankrupt.  In  re  Wright  (iV.  J".)  2  N.  B. 
B.  155 ;  citing  Black  &  Secor,  1  N.  B.  B. 
81;  Buckingham  v.  McLean,  13  How.  150; 
Natl.  Bank  of  Hastings  v.  Truax,  1 N.  B.  B. 
146. 

1 6.  An  insolvent  trader  giving  his  prom  ■ 
issory  notes  to  a  creditor  for  value  due,  with 
warrant  of  attorney  to  confess  judgment,  is 
guilty  of  giving  a  preference  in  fraud  of  the 
U.  S.  Bankrupt  act  of  1867.  Haughey  v. 
Albin,  (^Ohio,)  2  N.  B.  B.  129. 

17.  A  sale  by  an  insolvent  of  all  his  real 
and  personal  property  to  a  creditor  with 
knowledge  of  his  insolvency,  is  in  fraud  of 
the  U.  S.  Bankrupt  act  of  1867,  and  the 
assignee  may  recover.  (Charge  to  the  jury.) 
Foster  v.  Hackley  &  Sons,  (Jdich.)  2  N.  B. 
B.  131. 

1 8.  Where  a  trader  knows,  or  in  reason 
ought  to  know,  that  he  is  insolvent  and 
makes  payment  of  an  independent  debt  not 
in  the  course  of  trade,  and  without  credit- 
or's knowledge  of  insolvency,  such  payment 
constitutes  a  fraudulent  preference,  and  pre- 
vents the  granting  of  a  discharge.  In  re 
Gay,  (Me.)  2  N.  B.  R.  114;  citingBayley  v. 
Schofield,  I  M.  (&  S.  338;    Thompson  v. 
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Thompson,  4  Gush.  134 ;  Lee  v.  Kilburn,  3 
Gray,  600 ;  4  Hill,  650 ;  Barnard  v.  Crosby, 
6  Allen,  331 ;  Black  &  Secor,  1  N.  B.  B. 
85 ;  Merchants'  Bank  v.  Truax,  1  N.  B.  B,. 
146;  Buckingham  v.  McLean,  IZHow.  167. 

19.  Where  an  insolvent  debtor,  know- 
ing himself  to  be  such,  but  not  contemplat- 
ing bankruptcy,  pays  one  creditor  in  full, 
there  is  no  conclusive  presumption  that  he 
has  given  a  fraudulent  preference  within  the 
meaning  of  section  29  of  the  U.  S.  bankiupt 
act  of  1867,  so  as  to  prevent  his  discharge, 
although  such  payment  may  be  an  act  of 
bankruptcy  within  the  meaning  of  section 
39  of  same  act.  In  re  Locke,  (JUass.')  2 
N.  B.  B.  123;  citing  Buckingham  v.  Mc- 
Lean, 12  How.  151;  Pidgeon  v.  Sharpe,  5 
Staunton,  541 ;  Morgan  v.  Brundett,  5  B.  d: 
Ad.  297 ;  ex  parte  Sampson,  1  De  G.  9 ; 
Denny  v.  Dana,  2  Gush.  160. 

20.  The  words  insolvent  and  insolvency, 
as  used  in  the  39th  section  of  the  U.  S. 
bankrupt  act  of  1867,  are  not  synonymous 
with  the  words  bankrupt  and  bankruptcy. 
In  re  Black  &  Secor,  {S.  B.  N.  F.)  1 JV".  B. 
B.  81 ;  citing  Buckingham  v.  McLean,  13 
How.  150,  167. 

21.  It  is  the  duty  of  an  insolvent  debtor 
to  prevent  the  taking  of  his  property  on 
legal  process  by  going  into  a  voluntary 
bankruptcy.  In  re  Craft,  (5.  B.  N.  T.)  1 
N.  B.  B.  89. 

22.  Under  the  act  to  abolish  imprison- 
ment for  debt  in  certain  cases,  (sess.  42,  ch. 
101,)  a  new  promise  to  pay  the  debt,  made 
after  the  discharge,  will  not  restore  the  right 
to  imprison  the  defendant.  Couch  v.  Ash, 
5  Gowen,  265. 

23.  Affidavit,  what  is  sufficient. 
A  petition  for  a  warrant  in  insolvency  against 
the  estate  of  a  debtor,  may  be  signed  and 
sworn  to  by  the  attorney  of  the  petitioning 
creditor.  An  affidavit  that  the  facts  stated 
in  a  petition  for  a  warrant  in  insolvency 
against  a  debtor  are  true,  according  to  the 
best  knowledge  and  belief  of  the  party  mak- 
ing it,  is  sufficient  to  justify  the  issuing  of  a 
warrant.  O'Neil  v.  Glover,  tth  Grays' 
{Mass.')  144. 

24.  Bond  of.     A    defendant   arrested 


on  a  capias  ad  satisfaciendum,  gave  bond 
conditioned  for  his  appearance  at  the  next 
terra  to  take  the  benefit  of  the  insolvent  law. 
During  the  term,  the  court,  on  motion,  set 
aside  the  capias  ad  satisfaciendum,  and  the 
defendant  did  not  reply  by  petition  for  the 
benefit  of  the  insolvent  law.  Held,  that  the 
bond  was  not  forfeited,  but  became  inopera- 
tive when  the  process  was  set  aside.  Mason 
V.  Benson,  9  Watts'  Pa.  B.  287. 

25.  Proceedings  cannot  be  sustained  on 
an  insolvent's  bond,  after  an  order  to  answer 
for  fraudulent  insolvency,  during  the  pen- 
dency of  the  indictment,  there  being  an  ap- 
pearance by  defendant.  When  the  bail  has 
been  reduced  by  a  subsequent  order,  the  lat-  • 
ter  is  the  only  one  which  can  be  recognized 
as  obligatory.    Potts  v.  Fitch,  2  Pa.  B.  173. 

26.  In  an  action  upon  an  insolvent  bond, 
a  statement  may  be  filed.  An  action  upon  it 
is  within  the  compulsory  arbitration  law. 
Bowman  v.  Sharp,  6  Watts'  Pa.  B.  324. 

27.  Bond,  action  of.  In  an  action 
upon  an  insolvent  bond,  the  judgment  is  not 
for  the  penalty  of  the  bond,  but  for  the  dam- 
ages under  it  for  breaches  incurred  at  the 
suing  of  the  writ.  O'Neal  v.  O'Neal,  4  W. 
&  S.  Pa.  B.  130. 

28.  Conditions  of.  A  condition  in  an 
insolvent  bond  that  the  obligor  shall  appear 
and  make  application  for  the  benefit  of  the 
insolvent  laws  at  the  next  term  of  court,  is 
performed  by  a  discharge  at  an  adjourned 
court,  between  the  date  of  the  bond  and  the 
time  fixed  to  it  tor  his  appearance.  Johnson 
V.  Turner,  4  W.  <&  S.  Pa.  B.  465. 

29.  Bond  of  criminal.  A  criminal  in 
confinement  for  costs  is  not  entitled  to  his 
liberty  upon  giving  bond  to  take  the  benefit 
of  the  insolvent  laws.  If  he  do  give  such 
bond,  an  action  upon  it  cannot  be  supported. 
Henry  v.  Commonwealth,  3  Watts'  Pa.  B. 
384. 

30.  Bond,  recovery  against  sure- 
ty. When  defendant  in  custody  of  his 
bail  after  the  passage  of  that  law,  but  before 
it  was  known,  gave  bond  to  take  the  benefit 
of  the  insolvent  law,-  and  an  exonerator  was 
entered  on  the  recognizance,  Jield,  no  recov- 
ery could  be  had  against  the  sureties ;  for 
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the  arrest  by  the  bail  was  illegal,  and  the 
bond  could  not  legally  have  been  demanded. 
Gillespie  v.  Henhug,  2  Pa.  B.  492. 

31.  Bond,  release  of  surety.  A 
surety  in  an  insolvent  bond  is  not  released 
from  liability  upon  it  by  the  conviction  and 
sentence  to  imprisonment  of  the  principal 
for  a  criminal  offence,  before  the  condition 
of  the  bond  is  broken.  Smith  ■».  Barker, 
6  Watts'  Fa.  B.  508. 

32.  Bond,  validity  of.  It  is  not  es- 
sential to  the  validityof  an  insolvent's  bond 
that  the  insolvent  himself  shall  be  bound  in 
it.  It  is  sufBcient  if  it  be  executed  by  the 
sureties  alone,  and  allowed  by  the  judge. 
Goodrich  v.  Tracey,  i  P.  <&  W.  Pa.  B.  64. 

33.  Bond,  when  surety  liable. 
One  who  has  been  arrested  for  debt  prior  to 
the  passage  of  the  act  of  12th  of  July, 
1842,  and  given  bond  and  filed  his  petition 
for  the  benefit  of  the  insolvent  laws,  is  not 
relieved  from  his  obligation  to  appear  and 
prosecute  his  application  at  the  time  ap- 
pointed by  the  court  by  the  passage  of  that 
act  before  that  time  arrived ;  and  upon  his 
failure  to  appear,  he  and  his  surety  are  liable 
upon  their  insolvent  bond.  Lilley  ».  Torbet, 
i,W.d!S.  Pa.  B.  89. 

34.  Claim  of  the  state.  A  claim  of 
the  commonwealth  upon  an  insolvent  estate, 
entitled,  under  other  circumstances,  to  a 
preference  over  other  creditors,  is  not  en- 
titled to  payment  at  all,  if  it  be  not  pre- 
sented to  the  auditors  appointed  to  marshal 
the  estate  among  the  creditors,  until  after 
their  report  be  made,  although  it  be  not 
confirmed  by  the  orphan's  court.  Mitch- 
ell's Estate,  2  Waits'  Pa.  B.  87. 

35.  Corporations.  Where  an  appli- 
cation is  made  to  an  officer  by  a  receiver  of 
an  insolvent  corporation  for  a  warrant  to 
bring  a  debtor  before  such  officer  for  exam- 
ination, pursuant  to  the  statute,  the  petition 
for  that  purpose  should  state  the  facts  upon 
which  the  application  is  founded  positively, 
and  not  in  the  alternative.  If  the  petition 
states  that  the  person  proceeded  against  has 
in  his  possession,  either  individually  or  as 
administrator,  &c.,  some  property  belonging 
to  the  petitiouer;  that  such  person,  for  the 
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estate  of  his  intestate,  is  indebted  to  the  peti- 
tioner, and  that  he  either  individually,  or  as 
such  administrator,  has  in  his  hands  a  large 
amount  of  money  belonging  to  the  peti- 
tioner which  he  has  not  accounted  for  or 
delivered  over  to  him ;  such  petition  will  be 
defective  and  will'  not  authorize  the  issuing 
of  a  warrant.  If  the  person  against  whom 
an  application  of  this  nature  is  made,  is  in- 
debted only  as  an  administrator,  he  is  not  a 
person  liable  to  be  proceeded  against  under 
the  statute.  Halliday  v.  Noble,  1  Barb. 
137. 

36.  Debtors.  In  proceedings  by  an 
insolvent  debtor  in  pursuance  of  the  statute 
relating  to  "voluntary  assignments  made 
pursuant  to  the  application  of  an  insolvent 
and  his  creditors  "  a  due  ^publication  of  no- 
tice of  the  hearing  and  legal  proof  thereof, 
is  necessary  to  give  the  officer  jurisdiction, 
and  to  authorize  the  granting  of  a  discharge 
which  shall  bear  the  claims  of  creditors.  In 
order  to  waive  objection,  a  party  must  have 
the  notice  which  the  law  prescribes  of  the 
time  and  place  for  making  it,  and  the  officer 
must  have  proof  of  the  service  of  this  no- 
tice. An  affidavit  of  the  publication  of  a 
notice  for  creditors  to  appear  and  show 
cause  upon  an  application  by  an  insolvent 
debtor  for  his  discharge  sworn  to  before  a 
master  in  chancery,  is  of  no  force  or  validity 
whatever ;  and  furnishes  no  proof  that  the 
order  to  show  cause  has  been  published. 
Stanton  v.  Ellis,  16  Barb.  319. 

37.  When  the  debtor  is  brought  up  on 
the  last  day  of  term,  the  court  will  remand 
him  until  the  next  term,  upon  an  affidavit 
by  the  creditor  of  the  absence  of  material 
witness.  Marscroft  v.  Butler,  Coleman 
&  Caines'  Cases,  366. 

38.  Debtor,  rules  for  trustees  to 
report.  Where  an  application  was  made  in 
behalf  of  the  debtor  that  the  trustees  be 
laid  under  a  rule  to  report  within  eight 
days.  Held,  the  debtor  as  well  as  his  cred- 
itors has  an  interest  in  the  account  to  be 
rendered  by  his  ti-ustees,  and  is  equally  en- 
titled with  them  to  demand  it.  It  is  there- 
fore, ordered,  that  they  account  within 
eight  days  after  service  of  a  copy  of  this 
rule.  In  re  Oascadier,  Coleman's  Cases,  116; 
Coleman  dt  Caines"  Cases,  117. 


490 


INSOLVENT. 


39.  Discharge  of.  A  discharge  under 
the  insolvent  laws  of  this  state  (known 
as  the  two-third  act)  granted  to  a  cit- 
izen of  this  state  is  a  bar  to  an  action 
against  him  by  a  citizen  of  another  state, 
upon  a  contract  made  in  that  state  to  be  re- 
called within  this  state.  (This  appears  to  be 
adverse  to  the  case  of  Baldwin  against  Hale, 
and  cases  there  cited.  United  States  supreme 
Am.  L.  R.  June,  1864,  Clifford,  J.)  Pratt  v. 
Chase,  1  BoU.  296. 

40.  A  plea  of  an  insolvent's  discharge  can 
not  be  joined  with  a  plea  of  mutual  record, 
but  the  misjoinder  can  only  be  taken  advan- 
tage of  by  special  demurrer,  or  by  motion. 
If  a  party  plead  a  judgment  he  must  show 
the  certainty  of  it,  setting  forth  the  parties, 
and  the  court  in  which  it  was  obtained,  and 
the  plea  of  an  insolvent's  discharge  ought  to 
set  forth  the  action  in  which  the  debtor  was 
imprisoned,  the  court  out  of  which  the  exe- 
cution was  issued,  and  the  name  of  the  cred- 
itor upon  whose  application  the  proceeding 
was  instituted.  A  defect  in  the  averments 
of  a  plea  as  to  these  particulars,  is  a  matter 
of  substance  and  may  be  taken  advantage  of 
by  general  demurrer.  Delavan  v.  Stanton, 
2  Han,  211. 

41.  An  insolvent's  discharge,  after  a  ver- 
dict and  before  judgment  in  an  action  of  tres- 
pass, does  not  protect  a  defendant  from  im- 
prisonment. Hodges  V.  Chace,  2  Wendell, 
248. 

42.  A  plea  "prius  darrein  continuance," 
of  a  discharge  under  the  act  abolishing  im- 
prisonment for  debt,  in  certain  cases,  is  not  a 
waiver  of  a  plea  in  bar  before  put  in,  and  the 
plaintiff  cannot  confess  the  plea  and  take 

judgment,  but  must  proceed  and  try  the 
former  issues.  Kayner  v.  Dyett,  2  Wendell, 
300. 

43.  An  insolvent  discharge  obtained  in 
this  state,  cannot  be  plead  in  bar  of  a  suit 
brought  in  a  court  of  this  state,  on  a  con- 
tract made  in  another  state  subsequent  to 
the  passage  of  the  act  under  which  the  dis- 
charge is  obtained,  between  parties  not  in- 
habitants of  this  state  at  the  time  of  the  con- 
tract although  previous  to  the  presenting  the 
petition  for  the  discharge,  they  become  such 
inhabitants.  Witt  v.  FoUett,  2  Wendell,  457. 

44.  An  insolvent  discharge  granted  under 


the  two-third  act,  will  operate  upon  a  pre- 
viously existing  judgment  obtained  against 
the  debtor  for  tort.  The  discharge  extin- 
guishes the  judgment  as  effectually  as  if  it 
had  been  paid  or  released.  Deyo  v.  Van 
Valkenbnrgh  and  Leland,  5  Hill,  242. 

45.  Discharge  of  bond.  In  those 
counties  where  the  term  of  the  court  is  not 
limited  in  duration,  and  there  is  no  order  or 
rule  made  by  the  court  under  the  tenth  sec- 
tion of  the  insolvent  act  of  June,  1836,  ap- 
pointing a  time  for  the  hearing,  an  Insolvent 
may  present  his  petition,  or  surrender  him- 
self, in  discharge  of  his  bond,  at  any  time 
while  the  court  is  in  session,  before  the  suc- 
ceeding term,  and  if  he  die  during  that  time, 
his  bail  will  be  exonerated.  Bailie  v.  Wal- 
lace, 10  Wates  Penn.  B.  228. 

46.  Discharge  does  not  bar  non- 
resident. The  insolvent  laws  of  a  state 
cannot  affect  a  creditor  residing  out  of  the 
state  at  the  time  of  the  application,  for  the 
discharge  who  does  not  participate  in  the 
proceedings  under  such  laws,  even  though 
his  debt  be  a  judgment  recovered  within 
such  state.  Lester  v.  Christalar,  1  Baly, 
29. 

47.  And  a  resident  of  this  state,  by  an 
assignment  to  him  of  such  judgment  after 
that  discharge,  acquires  a  valid  and  subsist- 
ing interest,  which  is  not  affected  by  the  dis- 
charge. Grocers'  National  Bank  v.  Clark, 
115. 

48.  Estates.  If  a  demand  in  favor  of 
an  insolvent  estate  against  one  claiming  as  a 
creditor  exceeds  such  claim,  it  is  not  a  sub- 
ject for  the  report  of  the  commissioners 
appointed  to  receive  and  examine  the  claims 
upon  such  estate.  McDonald  v.  Webster,  2 
(Jfass.)  498. 

49.  In  the  settlement  of  insolvent  estates, 
equity  allows  the  creditor  to  prove  and  take 
a  dividend  on  his  whole  debt,  without  re- 
gard to  any  collateral  security  he  may  hold. 
Jervis  v.  Smith,  (JN.  T.)  3  N.  B.  B.  147; 
citing  Cheesbrough  v.  Millard,  1  Johns.  Ch. 
409  ;  Brinckerhoff  v.  Marvin,  5  id.  320 ; 
Evertson  v.  Booth,  19  Johns.  486;  Van 
Mater  v.  Ely,  1  Beas.  271 ;  Bell  v.  Fleming, 
id.  13;  Allston  v.  Mumford,  1  Brock  & 
Marsh,  265 ;  Aldrich  v.  Cooper,  2  Lead- 
ing Cases  in  Equity,  56;  Mason  v.  Bogg,  2 
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Mylne  <&  G.  443;  Amory  v.  Francis,  16 
(^Mass.')  308 ;  Farnum  v.  BouteUe,  13  Met. 
159 ;  Rourtz  v.  Hart,  13  (Iowa,')  515 ;  Put- 
nam V.  Russell,  17  (Fi.)  54;  West  v.  Bank 
of  Rutland,  19  id.  403 ;  Walker  v.  Barker, 
26  id.  710;  Moses  v.  Raulet,  2  (JV.  H.)  488; 
Findlay  v.  Hosmer,  2  Com.  350 ;  Schenck's 
appeal,  2  Bitrr,  304 ;  Logan  v.  Anderson,  18 
B.  Mont.  114;  Halsey  «.  Reed,  9  Paige, 
446;  Besley  «.  Lawrence,  11  id.  581. 

50.  Estate,  title. to.  By  the  act  of 
1814,  an  insolvent's  estate  invested  immedi- 
ately in  his  discharge  in  the  trustees  not  hy 
virtue  of  his  assignment,  hut  hy  the  pro- 
visions of  the  act.  In  case  a  change  of 
trustees,  they  take  not  hy  transfer,  hut  hy 
the  mere  act  of  suhstitution.  Ruby  v. 
Glenn,  5  Watts'  Pa.  B.  77. 

5 1 .  Non-resident  debtor.  The  pro- 
visions of  St.  1838,  0.  163,  §  19,  respecting 
proceedings  against  a  dehtor  on  the  applica- 
tion of  a  creditor,  cannot  he  enforced  against 
a  dehtor  who  is  not  a  resident  in  the  com- 
monwealth when  such  application  is  made. 
Claflin  V.  Beach,  4  Met.  (Mass.)  392. 

52.  Notice  for  discharge.  Insol- 
vent notices  for  creditors  to  show  cause 
must  he  published  six  whole  weeks.  Anon, 
1  Wend.  90. 

53.  Preference  to,  by  creditors. 

Where  the  debtor,  when  insolvent,  suffered 
his  property  to  be  taken  on  legal  process  on 
behalf  of  creditors  with  the  intent  to  give 
them  preference,  and  if  they  had  at  the  time 
reasonable  cause  to  believe  that  he  was 
insolvent,  and  that  the  transaction  was  in 
fraud  of  the  provisions  of  the  bankrupt  act, 
and  the  transaction  took  place  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy,  it  was  a  fraud  on  the  act  for 
the  debtor  to  give,  and  for  the  creditors  to 
accept  of  the  preference  with  the  intent  to 
prefer.  The  insolvency,  the  intent  to  pre- 
fer, and  the  doing  and  suffering  the  thing 
which  works  the  preference,  are  the  ele- 
ments on  the  part  of  the  debtor.  The  ele- 
ments on  the  part  of  the  creditor,  are  the 
receiving  or  being  benefited  by  such  thing, 
the  having  reasonable  cause  to  believe  the 
debtor  insolvent,  and  the  having  reasonable 
cause  to  believe  that  a  preference  is  intended. 


These  six  elements  must  co-exist,  but  noth- 
ing else  is  necessary  to  make  the  transaction 
void  if  challenged  by  the  assignee  in  bank- 
ruptcy in  due  time.  Kohlsant  v.  Hoguet  et 
al.  (S.  D.  N.  Y.)  5  N.  B.  E.  159. 

54.  Release  of  bail.  A  voluntary 
surrender  of  himself  by  one  who  has  given 
bond  to  take  the  benefit  of  the  insolvent 
laws,  will  not  relieve  his  bail  from  the  obli- 
gation contained  in  his  bond.  Wolfram  v. 
Strickhouser,  I  W.  &  S.  Pa.  B.  379. 

55.  Sale  of  property.  When  a 
judgment  is  taken  against  one  who  had 
taken  the  benefit  of  the  insolvent  laws, 
after  his  discharge  and  a  sale  is  made  of 
land  which  was  his  when  he  was  discharged, 
under  such  judgment  the  sale  is  only  of 
what  interest  if  any,  that  remains  in  him 
and  the  judgment  creditor,  and  not  his  as- 
signee or  trustee,  is  entitled  to  the  proceeds 
of  the  sale.  Ebright  v.  The  Bank,  1  Watts, 
(^Pa.)  B.  397. 

56.  Suit  by.  A  person  discharged  as 
an  insolvent  dehtor,  cannot  maintain  an  ac- 
tion in  his  own  name  for  a  debt  due  previ- 
ous to  his  discharge.  Young  v.  Willing  et 
al.  2  Dallas,  7  Pa.  B.  276. 

57.  Trustee's  bond.  The  trustee  of 
an  insolvent  debtor  cannot  maintain  an  ac- 
tion, in  right  of  the  insolvent,  without  hav- 
ing first  given  bond.  A  bond  executed  with 
security,  and  filed  upon  the  trial  of  the  cause 
is  not  sufBcient.  Immel  v.  Stoerer,  1  B.,  P. 
<&  W.  (Pa.)  B.  262. 

58.  Trustee  of.  Another  branch  of 
the  cases  arising  under  the  Mexican  Com- 
pany of  Baltimore,  formed  in  1816.  This 
court  decided  in  17th  Howard,  274,  that  the 
interest  in  one  of  these  shares  did  not  pass  to 
a  trustee  in  insolvency  in  1819,  the  contract 
with  General  Mina  having  been  declared  by 
the  court  of  appeals  of  Maryland,  to  be  ut- 
terly null  and  void,  so  that  no  interest  could 
pass  to  the  trustee  of  an  insolvent.  But  in 
1824,  Mexico  assumed  the  debt  as  one  of 
national  obligation,  and  the  United  States 
made  it  the  subject  of  negotiation,  until  it 
was  finally  paid.  A  second  insolvency  hav- 
ing taken  place  in  1829,  there  was  a  right  of 
property  in  the  insolvent,  which  was  capable 
of  passing  to  his  trustee.  The  claim  of  the 
latter  is  therefor  better  than  that  of  the  ad- 
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ministration  of  the  insolvent.  Mayer  trus- 
tee V.  White  adm.iU.  S.  S.  CQ  24  How. 
317,  referring  to  11  How.  529 ;  id.  Ill ;  14 
id.  610;  17  id.  234;  20  id.  535. 

59.  Under  state  law.  There  is  no 
doubt  that  the  legislature  of  Ohio  possessed 
full  constitutional  authority  to  pass  laws, 
whereby  insolvent  debtors  should  be  releas- 
ed or  protected  from  arrest  or  imprisonment, 
or  any  action  for  any  debt  or  demand  due 
by  them.  The  right  to  imprison  constitutes 
no  part  of  the  contract,  and  a  discharge  of 
the  person  of  the  party  from  imprisonment 
does  not  impair  the  obligation  of  the  con- 
tract, but  leaves  it  in  full  force  against  his 
property  and  effects.  Beers  et  al.  v.  Hough- 
ton, (U".  S.  S.  Of)  9  Peter,  329.  Citing 
Sturges  V.  Crowninshield,  4  Wheat.  200 ; 
4  Cond.  Eep.  409;  Mason  v.  Harte,  12 
Wheat.  370;  6  Cond.  Bep.  535;  Wag- 
man  V.  Southard,  10  Wheat.  1 ;  6  Cond. 
Bep.  1 ;  United  States  Bank  v.  Halstead,  10 
Wlieat.  51;  6  Cond.  Bep.  22. 


INSOLVENCY. 

1.  A  trader  is  not  to  be  deemed  unable 
to  meet  his  engagements  within  12  and  13 
Vict.  c.  106,  s.  135,  if  his  assets  exceed  the 
amount  of  his  liabilities,  even  although  it 
does  not  appear  that  he  could  have  imme- 
diately realized  the  amount.  Loader  v.  His- 
cock,  IF.e&F.  132.     (Eng.) 

2.  After  a  debtor's  insolvency  becomes 
known  to  him,  he  cannot  convey  real  and 
personal  property  to  his  wife,-  without  com- 
mitting a  fraud  upon  the  U.  S,  bankrupt  act 
of  1867,  and  thus  depriving  himself  of  the 
right  to  a  discharge.  In  re  Adams,  (^Mass.) 
3  N.  B.  B.  139. 

3.  A  petition  averring  that  acts  of  bank- 
ruptcy were  committed  by  bankrupt  in  con- 
templation of  bankruptcy  and  insolvency, 
and  evidence  of  insolvency  only  was  given, 
the  petition  should  be  amended  by  striking 
out  the  words  " in  contemplation  of  bank- 
ruptcy." In  re  Haughton,  (S.  D.  N.  T.)  1 
JV".  B.  B.  121. 

4.  The  U.  S.  bankrupt  act  of  1867,  for- 
bids debtors  who  are  in  a  condition  of  insol- 
vency, from  making  any  appropriation  of 


their  means  to  pay  or  indemnify  a  creditor 
who  is  aware  of  such  insolvency.  In  re 
Ahl,  assignee,  &c.  v.  Thorner,  (Ohio,)  3  JV. 
B.  B.  29. 

5.  Insolvency  is  not  decisive  as  to  debtor 
being  in  a  state  of  bankruptcy.  Indulgence 
to  an  insolvent  by  some  of  his  creditors,  is 
frequently  a  benefit  and  not  a  hindrance  to 
other  creditors  refusing  to  join  in  an  exten- 
sion. Doan  uOompton  &  Doan,  (Mo.')  2JV. 
B.  B.  182 ;  citing  Jones  v.  Howland  et  al.  8 
Met.  385 ;  Fidgeon  v.  Sharpe,  5  TavMt.  545 ; 
Hartshorn  v.  Slodden,  2  Bos.  <&  Pul.  582  J 
Morgan  v.  Brundett,  b  B.  <&  Ad.  289 ;  Gib- 
bins  V.  Phelps,  7  Barn.  &  Cus.  529 ;  Atkin- 
son V.  Bundall,  2  Bing.,  N.  C.  225 ;  and  2 
Scott,  369;  Belcher  v.  Prettie,  10  Bing. 
408. 

6.  Creditors  receiving  a  chattel  mortgage 
after  knowledge  of  their  debtor's  insolvency, 
cannot  receive  any  of  the  proceeds  from  a 
sale  of  the  goods  conveyed  or  purported  to 
be  conveyed  by  such  mortgage.  Jm  re  Pal- 
mer, (Wis.)  3  N.  B.  B.  74;  citing  Buck- 
ingham?). McLean,  13  How.  167. 

7.  Insolvency  must  be  known  to  the 
bankrupt  at  the  time  of  a  confession  of  a 
judgment,  to  make  it  an  act  of  bankruptcy. 
Insolvency  at  the  time  of  levy  and  execu- 
tion will  not  affect  the  validity  of  the  judg- 
ment. Armstrong  v.  Rickey  Bros.,  (Ohio,) 
2  N.  B.  B.  150. 

8.  Executions  against  the  property  of 
debtors,  taken  out  by  creditors  who  have  not 
reasonable  cause  to  believe  them  insolvent, 
are  valid.  In  re  Black  &  Secor,  (S.  B.  N. 
Y.)  2  N.  S.  B.  65  ;  citing  id.  1  JV.  B.  B. 
81.     ■ 

9.  A  debtor  is  held  to  be  insolvent,  when 
he  is  unable  to  discharge  his  debts  in  the 
usual  course  of  business,  as  persons  engaged 
in  the  same  trade  or  occupation  do.  In  re 
Stranahan,  (Vt.)  4  JV.  B.  B.  142. 

1 0.  A  bank  incorporated  under  the  laws 
of  the  state  of  Louisiana,  became  insolvent, 
and  the  attorney  general  of  the  state,  m 
1868,  proceeded  in  a  state  court  at  the  in- 
stance and  by  request  of  the  bank,  and  there- 
upon a  decree  was  rendered,  forfeiting  its 
charter  and  directing  its  affairs  to  be  wound 
up,  in  accordance  with  the  insolvent  laws  of 
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the  state.  In  1869,  creditors  of  the  bank 
petilSoned  to  have  its  assets  surrendered  and 
administered  upon  in  bankruptcy,  and  were 
opposed  by  the  state  insolvent  commission- 
ers. The  court  decided  that  the  state  laws 
relating  to  insolvency,  insolvent  debtors,  &c., 
were  superseded  on  the  1st  June,  1867,  by 
the  XJ.  S.  bankruptcy  act,  and  further  that  it 
was  the  duty  of  the  directors  of  the  bank, 
upon  learning  its  insolvency,  to  have  taken 
proceedings  to  surrender  its  assets  to  be  ad- 
ministered upon  under  the  U.  S.  bankruptcy 
act.  Thornhill  et  al.  v.  The  Bank  of  Louisi- 
ana, (ia.)  3  N.  B.  B.  110. 

1 1 .  Where  a  creditor,  having  knowledge 
of  his  debtor's  insolvency,  obtains  judgment 
by  default,  he  is  guilty  of  receiving  prefer- 
ence, and  will  not  be  allowed  to  receive 
money  realized  on  execution  and  sale  of  a 
bankrupt's  property,  or  prove  his  claim.  In 
re  Davidson,  (S.  D.  N.  Y.)  3  N.  B.B.  106j 
citing  in  re  Montgomery,  3  N.  B.  M.  97. 

1 2.  The  result  of  these  cases  is  the  draw- 
ing of  a  distinction  between  an  actual  insol- 
vency and  a  contemplated  bankuptcy;  be- 
tween the  payment  of  a  just  debt  in  the 
course  of  business,  though  insolvency  exists 
and  is  known  to  the  insolvent,  and  the  de- 
sign to  give  a  preference  in  view  of  stopping 
payment.  And  in  view  of  all  the  authori- 
ties, we  hold  the  law  to  be  this »  "  that 
though  insolvency  in  fact  exists,  yet,  if  the 
debtor  honestly  believes  he  shall  be  able  to 
go  on  in  his  business,  and  with  such  belief 
pays  a  just  debt,  without  a  design  to  give  a 
preference,  such  payment  is  not  fraudulent, 
though  bankruptcy  should  afterwards  en- 
sue ;  and,  on  the  other  hand,  if  the  debtor, 
being  insolvent  and  knowing  his  situation, 
and  expecting  to  stop  payment,  shall  then 
make  a  pa;yment  or  give  security  to  a  credi- 
tor for  a  just  debt,  with  a  view  to  give  him 
a  preference  over  the  general  creditors,  such 
payment  or  giving  security  is  fraudulent  as 
against  the  creditors,  and  pioperty  that  is 
transferred  in  making  such  payment  or  giv- 
ing the  security,  may  be  recovered  by  the 
assignee,  and  the  debtor  will  not  be  entitled 
to  a  discharge  under  the  statute.  It  rests 
upon  the  intent  with  whioh  the  act  was 
done,  and  the  intent  is  to  be  proved  as  a  fact, 

.  either  by  direct  evidence,  or  as  the  necessary 
and  certain  consequence  of  other  facts  clearly 


proved."     Jones  v.  Howland  et  al.  8  Met 
377. 

13.  A  question  of  fact.  To  render 
a  mortgage  void  under  the  35th  section  of 
the  bankrupt  act,  it  is  not  necessary  that  the 
debtor  knew  or  believed  himself  insolvent ; 
the  section  treats  of  insolvency  as  a  matter 
of  fact,  not  of  belief,  and  with  knowledge  of 
which  and  its  consequences,  he  is  chargeable 
in  law.  It  follows,  as  a  logical  sequence, 
that  when  a  man,  insolvent  in  fact,  gives  a 
mortgage  to  one  existing  creditor,  he  does  so 
with  a  view  to  give  him  a  preference.  The 
bankrupt  law  of  1841,  and  the  Massachusetts 
insolvent  law  and  decisions  commented  upon. 
The  act  of  1841  declares  void  preferences 
made  by  a  party  contemplating  bankruptcy; 
the  act  of  1867  includes  those  made  by  a 
party  being  insolvent,  and  the  decisions  un- 
der the  former  act  are  not  always  applicable 
to  the  present  statute.  The  question 
whether  the  debtor  knew  or  did  not  know 
of  his  insolvency,  is  unimportant  in  deter- 
mining as  to  him ;  and  the  purpose  of  the 
act  being  to  enforce  the  equal  distribution  of 
the  estate,  every  act  of  an  insolvent  that 
tends  to  defeat  that  purpose,  should  be  con- 
strued strictly  against  him,  and  courts 
should  indulge  every  presumption  permissi- 
ble by  the  well  settled  rule  of  law,  to  secure 
the  full  benefit  of  this  cardinal  principle  of 
the  law.  The  strict  definition  of  insolvency, 
usually  given  in  commercial  centers,  should 
not  be  applied  in  country  places.  A  party 
should  be  held  insolvent  only  when  he  fails 
to  meet  his  debts  according  to  the  usages 
and  customs  of  the  place  of  his  business ;  the 
rule  should  be  in  harmony  with  the  general 
custom  of  the  place.  If  an  insolvent  give  a 
mortgage  to  a  creditor,  who  has  reasonable 
cause  to  believe  him  insolvent,  the  fraud 
upon  the  bankrupt  act  is  complete  as  to 
both.  The  question  as  to  the  creditor,  is 
whether  he  had  reasonable  cause  to  believe 
the  debtor  insolvent,  not  what  he  did  believe, 
the  latter  is  immaterial.  The  creditor  is  not 
constituted  the  sole  judge  of  the  sufiiciency 
of  the  evidence  of  his  debtor's  insolvency; 
that  is  for  the  court  to  determine,  the  secu- 
rity being  attached.  Where  a  debtor  had, 
during  two  years,  paid  off  only  a  small  por- 
tion of  an  overdue  debt,  had  sold  out  the 
stock  of  goods  for  which  the  account  was 
made,  and  transferred  a  part  of  the  paper  re- 
ceived therefor,  had  applied  for  extensions 


494 


INSOLVENCY. 


and  been  refused,  had  previously  declined  to 
execute  a  mortgage  on  the  ground  that  it 
would  injure  hi^credit,  and  had  been  pressed 
by  his  different  creditors,  these  facts  consti- 
tuted reasonable  cause  for  belief  of  insol- 
vency, and  the  creditor  cannot  escape  from 
the  consequences  of  knowledge  of  them.  In 
re  Wager  &  Fales,  5  N.  B.  B.  181. 

14.  Competent  evidence  of.  Proof 
of  the  issuing  of  a  commission  of  insolvency 
is  the  only  competent  evidence  of  the  insol- 
vency of  a  deceased  defendant,  so  as  to  dis- 
solve an  attachment  of  his  estate.  Maxwell 
V.  Pike,  2  (iWe.)  B.  8. 

15.  Creditor  of  a  decedent.  A 
creditor  of  a  deceased  person  recovered  judg- 
ment and  levied  execution  on  the  land  of 
the  deceased,  after  which  the  estate  was 
represented  insolvent,  and  proved  to  be  so ; 
the  same  creditor  filed  her  claim  with  the 
commissioner,  had  it  allowed,  and  received 
of  the  administrator  nearly  the  whole  of  the 
dividend  awarded  her  ;  her  title  to  the  land 
was  sustained.  Kamsdell  v.  Creasey,  10 
Mass.  B.  170. 

16.  Evidence  of.  For  the  purpose 
of  proving  a  person's  insolvency  at  a  par- 
ticular time,  evidence  is  competent  to  show 
that  a  note  signed  by  him  was  then  outstand- 
ing, although  its  validity  was  denied  by 
him,  and  it  was  afterwards  disallowed  in 
the  court  of  insolvency.  Evidence  that  an 
insolvent  debtor  was  reported  to  be  a  man 
of  large  property  at  the  time  when  a  convey- 
ance by  him  was  made,  is  admissible  upon 
the  issue  whether  the  grantee  had  reasona- 
ble cause  to  believe  him  insolvent.  Met- 
calf  V.  Munsen,  10  Allen,  (ilfass.)  491. 

17.  Evidence  that  a  person  cannot 
write  very  Well,  and  that  his  nephew,  who 
had  been  his  confidential  clerk  for  sev- 
eral years,  was  in  the  habit  of  writing 
letters  for  him,  is  sufBcient  to  authorize 
the  introduction  in  evidence  of  letters  ap- 
pearing to  be  in  business,  and  written  in  his 
name  by  such  clerk,  for  the  purpose  of  prov- 
ing his  insolvency.  Marsh  v.  Hammond, 
11  Allen,  (^Mass.}  483. 

18.  Upon  the  issue  whether  a  debtor 
who  asked  an  extension  from  his  credit- 
ors  at   a  particular  time   was  then  insol- 


vent and  had  reasonable  cause  to  be- 
lieve himself  so,  evidence  is  competent  to 
show  that  persons  engaged  in  the  same  line 
of  business  at  that  time,  generally  obtained 
an  extension ;  that  it  was  the  general  under- 
standing among  the  trade  that  asking  for  an 
extension  at  that  time  was  no  sign  of  ina- 
bility to  pay  debts ;  and  that  all  persons  in 
that  line  of  business,  either  temporarily 
suspended  payment,  or  asked  for  an  exten- 
sion at  that  time.  Vennard  v.  McConnell, 
11  Allen,  iMass.)  555. 

19.  Guaranty.  When  the  guaranty 
is  insolvent,  a  court  of  equity  will  not  de- 
cree the  money  (raised  for  his  indemnity) 
to  be  paid  to  him  without  security,  that  the 
debt  to  the  principal  creditor  should  be  satis- 
fied. Russell  V.  Clark,  et  al.  1812;  7 
Crunch,  69. 

20.  How  to  be  construed.  What 
is  insolvency  ?  It  is  true  that  "insolvency 
and  inability  to  pay  "  are  synonymous,  but 
solvency  does  not  mean  ability  to  pay  at 
all  times,  under  all  circumstances,  and 
everywhere  on  demand,  nor  does  it  require 
that  a  person  shall  have  in  his  possession 
the  amount  of  money  necessary  to  pay  all 
claims  against  him.  DifBculty  in  paying 
particular  demands  is  not  insolvency.  Held, 
that  the  insolvency  of  the  partnership  was 
not  so  clearly  made  out  as  to  warrant  any 
interference  by  the  court.  Walkenshaw  v. 
Perzel,  32  How.  Pr.  B.  233. 

21.  Meaning  of.  By  the  insolvency 
of  debtors  of  the  United  States  as  used  in 
the  statutes,  is  intended  some  overt  and  no- 
torious act  which  the  laws  of  the  state  re- 
cognize as  an  insolvency.  Bartlett«.  Prince, 
et  al.  9  Mass.  431. 

22.  Insolvency,  within  the  meaning  of 
the  U.  S.  bankrupt  act  of  1867,  means  the 
inability  to  pay  debts  in  the  ordinary  course 
of  business  as  merchants  in  trade  usually  do. 
Where  a  party  cannot  pay  his  debts  in  the 
ordinary  course  of  business,  and  knows  that 
he  cannot,  he  will  be  held  to  have  had 
knowledge  of  his  msolvency.  Martin  v. 
Toof  et  al.  {Arh.)  4  N.  B.  B.  158 ;  citing 
Rison  V.  Knapp,  4  N.  B.  B.  114 ;  Black  & 
Secor.  1  N.  B.  B.  81 ;  Merchants'  Nat.  Bank 
V.  Truax,  1  N.  B.  B.  146;  In  re  Arnold,  2 
N.  B.  B.  61 ;  in  re  Gay,  2  N.  B.  B.  114; 
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Haughey  v.  Albin,  2  N.  B.  B.  129  ;  Wilson 
v.'BT\nkma,Ti,etal.2N.B.B.  149  ;  Farrin  v. 
Crawford  et  al,  2  N.  B.  B.  181 ;  in  re  Ran- 
dall &  Sunderland,  3  N.B.  B.4;  Ahl  etal. 
V.  Thorner,  3  N.  B.  B.  29;  McDonough  et 
al.  V.  Eaferty,  3  N.  B.  B.  53;  in  re 
Kingsbury  et  al.  3  N.  B.  B.  84 ;  Graham  v. 
Stark  et  al.  3  N.B.  B.Qi; Scammon v. Cole, 
3  N.  B.  B.  100 ;  Campbell  v.  Traders'  Nat. 
Bank,  3  N.  B.  B.  124. 

23.  The  word  insolvency  as  used  in  the 
U.  S.  bankrupt  act  of  1867,  must  be  con- 
strued to  mean  not  an  ahsolute  inability  to 
pay  debt  at  some  future  time,  upon  the  set- 
tlement and  winding  up  of  the  party's  affairs 
but  a  present  inability  to  pay  as  debts  ma- 
ture in  the  ordinary  course  of  business,  al- 
though this  inability  be  not  so  great  as  to 
compel  an  absolute  suspension.  In  re  Eison, 
(4r*;.)  4  N.  B.  B.  iJ.  114 ;  citing  Merchants' 
Nat.  Bank  of  Hastings  v.  Truax,  1  N. 
B.  B.  146 ;  Thompson  v.  Thompson,  4 
Cush.  127 ;  Lee  v.  Kilboume,  3  Ch-ay,  594 ; 
Holbrooke.  Jackson,  7  Cush.  136,  149; 
Barnard  v.  Crosby,  6  Allen,  327 ;  Black  & 
Secor,  1  N.  B.  B.  81. 

24.  A  trader  is  insolvent  when  he  cannot 
pay  his  debts  in  the  ordinary  course  of  trade 
and  business.  Wilson  v.  Brinckman,  2  N. 
B.  iJ.  149;  s.  c.  1  C.L.N.  193. 

25.  Debtors  who  are  unable  to  pay  their 
debts  in  the  ordinary  course  of  business,  as 
men  in  trade  usually  do,  are  in  a  state 
of  insolvency  within  the  meaning  of  that 
term  as  used  in  the  bankrupt  act.  In  re 
Kinsgbury  et  al.  (iV.  B.  N.Y.)3  N.  B.  B. 
84 ;  citing  Thompson  v.  Thompson,  4  Cush. 
127;  Leei).  Kilboume,  3  Gray,  594;  Spratt 
V.  Hobhouse,  4  Bing.  173 ;  2  Kent  Com.  389 ; 
Merchants'  National  Bank  v.  Truax,  1  N.  B. 
B.  146;  in  re  Black,  1  N.  B.  B.  81. 

26.  Insolvency  within  the  meaning  of 
the  U.  S.  bankrupt  act  of  1867,  when  ap- 
plied to  traders,  means  inability  to  pay  debts 
in  the  ordinary  course  of  business,  as  per- 
sons carrying  on  trade  usually  do.  Mer- 
chants' National  Bank  of  Hastings  v.  Truax, 
iMinn.)  1  N.  B.  B.  146. 

27.  Mere  inability  of  the  debtor  to  pay 
all  his  debts  is  not  an  insolvency  within  the 
statute,  but  it  must  be  manifested  in  one 


of  the  three  modes  pointed  out  in  the  ex- 
planatory clause  of  the  sixty-fifth  section 
of  the  act  of  1799.  Conrad  v.  The  Atlantic 
Ins.  Co.  (C/.  S.  S.  C.)  1  Peters,  citing  United 
States  V.  Hool,  3  Cramch,  73. 

28.  The  term  "  insolvency,"  as  used  in 
the  insolvent  laws,  does  not  mean  an  abso- 
lute inability  of  the  debtor  to  pay  his  debts, 
at  some  future  time,  upon  a  settlement  and 
winding  up  of  all  his  affairs,  but  a  present 
inability  to  pay  in  the  ordinary  course  of 
business.  Thompson  Thompson,  v.  4  Cush. 
(Mass.')  127. 

29.  Of  debtor,  belief  by  creditor. 
The  defendant  sued  the  bankrupt  to  recover 
a  debt,  when  he  knew  or  had  reasonable 
cause  to  believe  his  debtor  was  insolvent. 
Judgment  having  been  rendered  upon  the 
default  of  the  debtor,  who  did  not  appear 
or  answer  to  the  action,  the  execution 
creditor  seized  the  real  estate  of  the  debtor, 
which  was  attached  to  the  writ,  and  pro- 
ceeded to  complete  his  levy.  After  rendi- 
tion of  the  judgment,  and  before  the  levy 
was  completed,  the  debtor  filed  his  petition 
in  bankruptcy,  and  his  assignee  applied  to 
the  bankrupt  court  for  an  injunction  to  re- 
strain further  proceedings  under  the  seizure, 
and  the  sale  of  the  estate  of  the  bankrupt 
on  the  execution,  the  attachment  being  with- 
in four  months  of  the  commencement  of  the 
proceedings  in  bankruptcy.  Held,  that  the 
relief  prayed  for  should  be  granted,  and  in- 
junction made  perpetual.  In  re  Black  & 
Secor,  1  N.  B.  B.  81;  Beattie  v.  Gardner,  4 
N.B.  B.  106 ;  approved  Haskell  v.  Ingalls, 
(Maiiie,)  5  N.  B.  B.  205. 

30.  Of  intestate.  To  a  scire  facias 
•against  an  administrator  to  have  execution 
of  a  judgment  received  against  him  in  that 
capacity,  he  pleaded  the  insolvency  of  intes- 
tate, as  established  and  ascertained  since 
the  reeovei-y,  and  the  plea  was  holden  to  be 
good.  Coleman  v.  Hall,  adm.  12  (Mass.) 
570. 

31.  Of  the  maker  of  a  note.  The 
insolvency  of  the  maker  of  a  promissory 
note,  although  known  to  the  indorsee,  does 
not  excuse  the  holder  from  a  demand  on 
the  maker,  and  notice  to  the  indorsee.  San- 
ford  V.  Dillaway,  10  (Mass.)  Beg.  52. 
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32.  Reasonable  belief  of,  upon 
entry  of  judgment.  If  at  the  time  of 
the  entry  of  judgment  the  creditor  has 
knowledge  of  his  debtor's  insolvency  or 
notice  of  such  facts,  as  make  it  reasonable 
to  believe  him  insolvent,  he  is  guilty  of  in- 
tending a  fraud  upon  the  bankrupt  law. 
Golson  et  al.  v.  Neihoff  et  al.  5  N.  B. 
iJ.  56. 

33.  Rule  of  law.  The  rule  of  law  by 
which  the  question  is  determined  whether  a 
debtor  was  solvent  or  insolvent  at  a  particu- 
lar time  is  not  affected  or  modified  by  any 
general  embarrassment  of  the  operations  of 
trade  arising  from  the  existence  of  a  civil 
war  or  by  the  fact  that  all  persons  in  the 
same  line  of  business  were  unable  to  pay 
their  debts  at  maturity.  Vennard  v.  Mc- 
Oonnell,  11  Allm,  (Mass.)  555. 

34.  "Vesting  order  in.  Where  the 
vesting  order  is  made  on  the  petition  of  the 
prisoner,  it  will  not  be  rendered  void,  by  his 
discharge,  through  the  default  of  the  detain- 
ing creditor.  Kernot  v.  Pittis,  2  El.  <&  Bl. 
421 ;  17  Jv/r.  932;  23  L.  J.,  Q.  B.  33;  S. 
P.,  Tredway  v.  Jones,  1  Kay  &  Johnson, 
691 ;  24  L.  J.,  Chanc.  507.     (Eng.) 

35.  Where  the  debtor  is  discharged  from 
custody  by  the  consent  or  default  of  the 
petitioning  creditor,  no  new  order  is  re- 
quired re-vesting  the  estate  in  the  debtor. 
Grange  v.  Trickett,  2  El.'S  Bl.  395;  16 
Jwr.  287  ;  21  L.  J.,  Q.  B.  26.     (Eng.) 

36.  The  vesting  order  of  the  insolvent 
debtor's  court  had  the  same  legal  operation 
as  the  assignment  to  the  provisional  assig- 
nee had,  for  which  it  was  substituted. 
Woodland  v.  Fuller,  i  P.  &  B.  570 ;  4:  Jwr. 
743;  11^.  c&  J5.859.    (Eng.) 

37.  "Want  of  knowledge  of.  Credi- 
tors who  have  not  cause  to  believe  their 
debtor  insolvent  at  the  time  he  gives  them 
warrants  to  enter  judgments,  may  prove 
their  claims.  Shaffer  v.  Pritohery  et  al.  4 
N.  B.  B.  179. 

38.  Where  a  debtor's  insolvency  is  not 
shown  to  have  existed  at  the  time  of  giving 
a  warrant  of  attorney  to  confess  judgment, 
he  will  not  be  presumed  to  have  had  knowl- 
edge of  the  fact  of  his  insolvency,  and  a  pre- 


ference thus  given  several  months  previous 
to  the  fact  of  his  insolvency  becoming  ap- 
parent, will  be  held  valid.  Armstrong  v. 
Bickey  Bros.  COhio,)  2  N.  B.  B.  150;  s.  c. 
C.L.N.145;  citing  Buckingham  t>.  McLean, 
13  How.  169 ;  Hall  v.  King,  4  C.  B.  136 ;  3 
Met.  245  ;  19  JV.  H.  109. 


INSOLVENT  LAWS. 

1.  Extraterritorial  rights  not  af- 
fected thereby.  Creditors  residing  out 
of  the  jurisdiction  of  ihe  state  at  the  time 
the  debt  is  contracted  are  not  to  be  affected 
in  their  rights  by  the  insolvent  laws  of  this 
state.  The  fact  that  they  seek  to  avail 
themselves  of  the  courts  of  this  state  to  en- 
force their  rights  under  such  extraterritorial 
contracts,  does  not  render  them  amenable 
under  the  insolvent  laws  of  this  state. 
Soule  V.  Chase,  12  Tiffany,  (39  N.  F.)  342. 

2.  Exceptions.  But  where  a  foreign 
creditor  voluntarily  makes  himself  a  party 
to  proceedings  under  the  insolvent  laws  of 
the  state,  which  discharge  the  debts,  and  he 
accepts  a  dividend  under  the  law,  he  is  es- 
topped from  denying  the  regularity  and  va- 
lidity of  such  proceedings.    Id. 

3.  Femme  sole.  A  femme  sole  having 
contracted  a  debt  in  Rhode  Island  took  the 
benefit  of  an  insolvent  act  of  that  state 
passed  after  the  debt  was  contracted,  where- 
by her  person  was  discharged  from  arrest, 
and  then  married  in  the  same  state,  having 
no  property.  The  creditor  and  the  wife 
were  inhabitants  of  Rhode  Island  at  the  time 
when  the  debt  was  contracted,  when  the  in- 
solvent act  was  passed,  when  the  proceed- 
ings under  it  were  had,  and  when  the  mar- 
riage took  place.  The  husband  was  a  citizen 
of  Massachusetts,  and  after  the  marriage 
the  wife  came  here  and  resided  with  him. 
The  act  provides  that  no  man  who  shall  in- 
termarry with  any  woman  who  shall  have 
had  the  benefit  of  the  act  shall  be  liable  for 
any  debt  incurred  by  her  before  the  benefit 
of  the  act  was  extended  to  her,  for  any 
greater  amount  than  the  value  of  the  prop- 
erty which  he  acquired  by  the  marriage.  An 
action  for  debt  having  been  brought  here 
against  the  husband  and  wife,  it  was  held 
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that  the  husband  was  not  liable  and  that  the 
action  could  not  be  sustained.  Pitkins  v. 
Thompson,  13  Pick.  (_Mass.)  64. 

4.  Of  another  state.  A  discharge  un- 
der the  insolvent  laws  of  another  state  is  no 
bar  to  a  suit  here,  by  a  citizen  of  this  state, 
for  a  debt  contracted  within  it,  and  who  has 
not  come  in  under  the  proceedings  under  the 
insolvent  act.  Van  Raugh  v.  Van  Arsdale,  3 
CcUnes'  Cases,  154. 

5.  Of  foreign  country.  A  temporary 
insolvent  law  of  a  foreign  country  by  which 
debtors  were  released  from  all  demands 
against  them,  on  surrendering  their  effects 
for  the  benefit  of  their  creditors,  and  the 
same  effects  were  to  be  distributed  among 
such  creditors  as  should  apply  within  thirty 
days  after  public  notice  of  such  surrender, 
was  holden  not  to  have  been  intended  to  op- 
erate beyond  the  jurisdiction  of  the  govern- 
ment where  it  was  made,  and  to  have  no 
respect  to  such  debts  as  might  be  due  to 
persons  living  in  other  countries.  Prentiss 
et  al.  V.  Savage,  13  Mass.  B.  20. 

6.  Of  Louisiana.  A  creditor  who 
has  not  been  served  with  notice  of  an  appli- 
cation by  his  debtor  for  a  respite  under  the 
insolvent  law  of  Louisiana,  is  in  no  sense  a 
party  to  the  proceedings,  and  his  rights 
were  in  no  sense  affected  by  them.  Hay- 
del  V.  Girod,     (  U.  S.  S.  Gt.)  10  Peters,  283. 

7.  Of  New  York  State.  By 
force  of  the  statute  ^2  R.  S.  38,  s.  19,)  a 
discharge  granted  on  the  application  of  an 
insolvent  and  two-thirds  in  amount  of  his 
creditors  is  conclusive  evidence  of  the  stat- 
utory proceedings,  and  facts  therein  recited, 
except  those  which  were  necessary  to  confer 
jurisdiction  upon  the  officer  granting  it. 
But  the  discharge  is  not  conclusive  evidence 
of  the  facts  requisite  to  give  the  officer  ju- 
risdiction to  entertain  the  proceedings,  al- 
though they  are  therein  stated  to  have  been 
proved  before  him.  To  confer  jurisdiction 
on  the  officer,  the  schedule  of  the  insolvents' 
creditors,  annexed  to  his  petition,  should 
state  the  amount  owing  to  each  creditor 
therein  named.  And  when  the  schedule  was 
in  blank  as  to  the  sum  owing  to  one  of  the 
creditors  therein  named,  held,  that  this 
was  a  jurisdictional  defect  which  rendered 
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the  discharge  void,  notwithstanding  that  it 
recited  that  two-thirds  in  amount  of  the 
creditors  united  in  the  petition,  and  that  it 
satisfactorily  appeared  to  the  officer  that  the 
insolvent  had  in  all  respects  complied  with 
the  requirements  of  the  statute.  The  ground 
upon  which  this  case  was  decided  by  the 
supreme  court  (see  16  Barb.  319),  doubted 
by  Denio,  J.  Stanton  v.  Ellis,  2  Kern.  (2 
N.  Y.)  575. 

8.  Of  states.  The  constitutional  and 
Itegal  rights  of  a  citizen  of  the  United 
States  to  sue  in  the  circuit  court  of  the 
United  States,  do  not  permit  an  act  of 
insolvency,  completely  executed  under  the 
authority  of  a  state,  to  be  a  good  bar  against 
a  recovery  upon  a  contract  made  in  another 
state ;  hence  the  plea  that  the  estate  of  the 
said  decedent  is  insolvent,  is  not  sufficient  to 
vote  the  plaintiff  a  claim.  Suydam  et  al  v. 
Broudwax,  (  U.  S.  S.  C.)  14  Pet^s,  67. 

9.  Construction  of  the  insolvent  laws  of 
Louisiana.  Breedlore  et  al.  v.  Nichole  et  al. 
CU.  S.  S.  C.)  7  Peters,  413. 

10.  The  plaintiff  below,  a  citizen  of  the 
state  of  Kentucky,  instituted  a  suit  against 
the  defendant,  a  citizen  of  Louisiana,  for  the 
recovery  of  a  debt  incurred  in  1808,  and  the 
defendant  pleaded  his  discharge  by  the  bank- 
rupt law  of  Louisiana  in  1811,  under  which, 
according  to  the  provision  of  the  law,  as 
well  his  person  as  his  future  effects,  were 
forever  discharged  "from  all  claim  of  his 
creditors."  Under  this  law,  the  plaintiff, 
whose  debt  was  specified  in  the  list  of  the 
defendant's  creditors,  received  a  dividend  of 
ten  per  cent.  Held,  that  the  plaintiff,  by 
voluntary  making  himself  a  party  to  those 
proceedings,  abandoned  his  extra  territorial 
immunity  from  the  operation  of  the  bank- 
rupt law  of  Louisiana,  and  was  bound  by 
that  law  to  the  extent  to  which  the  citizens 
of  Louisiana  were  bound.  Clay  v.  Smith 
CU.  S.  S.  C.)  Z  Peters,  ill. 

1 1 .  The  assignment  under  the  insolvent 
law  of  Rhode  Island  could  only  take  effect 
from  the  time  it  was  made.  Until  the  court, 
in  the  exercise  of  their  judgment,  determine 
that  the  applicant  is  entitled  to  the  benefit 
of  the  law,  and  in  pursuance  of  its  requisi- 
tions, he  assigns  his  property,  the  proceed- 
ings are  inchoate,  and  do  not  relieve  the 
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party.  It  is  the  transfer  which  vests  in  the 
assignee  the  property  of  the  insolvent  for  the 
benefit  of  his  creditors.  If,  before  the  judg- 
ment of  the  court,  the  petitioner  fail  to  prose- 
cute his  petition  or  discontinue  it,  his 
property  and  person  are  liable  to  execution 
as  though  he  had  not  appplied  for  the  bene- 
fit of  the  law,  and  if,  after  the  judgment  of 
the  court,  he  fail  to  assign  his  property,  it 
will  be  liable  to  be  taken  on  execution. 
Hunter  v.  The  United  States,  (tT.  S.  S.  C.) 
5  Peters,  173. 

12.  Since  the  state  insolvent  law  went 
again  into  operation  by  the  repeal  of  the 
United  States  bankrupt  act  of  1841,  the  cred- 
itors of  one  who  Was  decreed  a  bankrupt  un- 
der that  act,  but  whose  discharge  was  re- 
fused by  the  court  of  the  United  States, 
may  prove  their  debts  against  his  estate  un- 
der that  insolvent  law.  And  if  they  so 
prove  their  debts,  it  seems  that  they  will  be 
bound  by  his  discharge  under  that  law.  But 
such  discharge  will  not  bar  those  creditors 
whose  claims  arose  before  the  debtor  was 
decreed  a  bankrupt,  unless  they  voluntary 
prove  tbem  according  to  the  provisions  of 
the  insolvent  law.  Fisher  v.  Currier,  7  Met. 
iMass.)  424. 

1 3.  A  certificate  obtamed  under  an  insol- 
vent law  of  one  state,  which  declares  the 
person  of  the  insolvent  to  be  exempted  from 
arrest  for  debts  contracted  previously  to  his 
assignment,  is  no  bar  to  an  action  on  such 
debt  commenced  by  arresting  him  in  another 
state.  Boston  Type  Foundry  v.  Wallack,  8 
PicJc.  .(Mass.)  186. 

14.  Of  states  superseded.  The  state 
insolvent  laws  were  superseded  on  the  1st 
June,  1867,  by  the  bankrupt  act.  Thorn- 
hill  V.  Bank  of  Louisiana,  3  N.  B.  B.  110 ; 
s.  c.  2  C.  L.  N.  157. 

1 5.  The  act  of  congress  passed  March  2, 
1867,  supersedes  the  state  insolvent  laws  even 
where  the  plaintiff  are  both  citizens  of  the 
same  state.  Cassard  et  al.  v.  Kroner,  4  N. 
B.  B.  185. 

1 6.  The  insolvent  laws  of  the  common- 
wealth were  not  superseded  until  June  1, 
1867,  by  the  U.  S.  bankrupt  law,  approved 
by  the  president  March  2d,  1867.  Day  v. 
BardM'ell,  (^Mass.)  3  N.  B.  B.  115. 


17.  The  U.  S.  bankruptcy  act  of  1867, 
so  far  as  it  operated  to  supersede  the  state 
insolvent  laws,  did  not  take  effect  until  June 
1, 1867 ;  hence  proceedings  commenced  prior 
to  that  date  would  be  unaffected  by  its 
operation.  Martin  v.  Berry,  (Cal.')  2N.  S. 
B.  188;  citing  Sturgis  v.  Crowninshield,  4 
Wheat.  122 ;  Ogden  v.  Saunders,  12  Wheat. 
213;  Blanchard  v.  Russell,  13  Mass.  12; 
Adams  v.  Story,  1  Paines'  C.  C.  B.  79 ; 
Mathews  v.  Zani,  7  Wheat.  164 ;  ex  parte 
Eames,  2  Story,  326. 


INSUFFICIENCY   OF  ASSETS 

1 .  On  assets  contracted  after  Jan- 
uary 1,  1869.  Where  an  appraisement  is 
exaggerated,  although  there  is  no  evidence 
of  any  depreciation,  the  proceedings  having 
been  commenced  after  January  1,  1869,  and 
the  debtors  not  having  shown  that  their  as- 
sets are  or  have  been  at  any  time  since  they 
filed  their  petition  equal  to  fifty  per  cent, 
of  the  claim  proved  against  their  estate, 
upon  which  they  are  or  were  liable  as  prin- 
cipal debtors,  and  not  having  filed  the  as- 
sent in  writing  of  a  majority  in  number  and 
value  of  their  creditors,  to  whom  they  are 
or  have  become  liable  as  principal  debtors, 
and  who  have  proved  their  claims,  a  dis 
charge  must  be  refused  to  the  debtors.  In 
re  Borden  &  Geary,  (S.  D.  N.  Y.)  5  N.  B. 
B.  125. 


INSURANCE. 

1 .  A  building  belonging  to  the  estate  of  a 
bankrupt  was  destroyed  by  fire  after  the 
transfer  by  the  register  to  the  assignee.  The 
court  decided  that  such  transfer  being  by 
operation  of  law  did  not  avoid  the  policy  of 
insurance,  and  that  the  assignee  was  enti- 
tled to  recover  the  insurance  money.  In  re 
Starkweather,  {Ohio,)  4  N.  B.  B.  110. 

2.  An  insurance  on  the  debtor's  life  for 
the  benefit  of  his  wife,  where  the  premiums 
have  been  paid  after  his  insolvency,  is  to  be 
set  apart  as  exempt,  where  the  appraised 
value  does  not  exceed  $300.  In  re  Erben, 
(Pa.)  2  N.  B.  B.  66. 

3.  Where  a  bankrupt  takes  out  of  his 
business,  money  to  pay  the  premium  on  a 
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policy  of  insurance  upon  his  life,  for  the 
benefit  of  his  wife  and  children,  it  is  an 
improper  transaction.  If,  at  the  time  of 
taking  the  policy,  bankrupt  mereljf  advanced 
the  money,  he  should  report  the  premium 
as  a  debt  against  his  wife  in  his  list  of  assets, 
and  thus  no  one  will  be  defrauded,  if  the 
.  money  is  refunded  out  of  the  separate  estate 
of  the  wife.  In  re  Kosenfeld,  (JVT.  J.')  2  iV^. 
B.  B.  49. 

4.  Bankruptcy  works  an  alien- 
ation. In  the  charter  of  an  insurance  it 
was  enacted  that,  if  the  insured  should  alien- 
ate the  property,  the  policy  should  be  void. 
Held,  an  alienation  had  occurred  when,  up- 
on his  own  application,  he  had  been  decreed 
a  bankrupt,  and  his  assignee  in  bankruptcy 
had  been  appointed.  Adams  v.  Rocking- 
ham  M.  &  P.  Ins.  Co.  29  Maine  B.  292. 

5.  Companies.  Insurance  companies 
are  subject  to  the  provisions  of  the  bankrupt 
act,  being  moneyed  corporations.  Sweatt 
V.  The  Boston,  Hartford  and  Erie  B.  K.  Co. 
5  N.  B.  B.  234. 

6.  Company,  action  by.  It  is  no 
defence  to  an  action,  by  an  insurance  com- 
pany, on  a  premium  note,  that  the  company 
is  insolvent,  or  that  they  voted  to  cancel  all 
their  policies,  if  the  assured  did  not  also  as- 
sent to  such  cancellation.  Alliance  Mutual 
Insurance  Co.  v.  Swift,  10  Cusli.  (Mixss.) 
433. 

7.  Effect  of  adjudication.  An  adju- 
dication of  bankruptcy  terminates  the  inter- 
est of  the  bankrupt  in  any  policy  of  insur- 
ance, and  the  policy  is  thenceforth  void  and 
of  no  effect ;  but  an  insurance  company  may 
consent  to  continue  their  liability  by  the 
usual  transfer  of  the  policy  to  the  register  in 
charge  of  the  bankruptcy  proceedings  until 
an  assignee  shall  have  been  appointed,  and 
may  also  transfer  said  policy  to  the  assignee 
when  appointed.  It  is  optional  with  the 
company  to  continue  the  risk  by  such  trans- 
fers, or  to  cancel  the  same.  In  re  Carow,  4 
N.B.B.ltS: 

8.  Notice  of  assignment  of  policy 
of.  A  bankrupt  delivered  a  policy  of  insur- 
ance on  his  life  to  the  defendant,  with  the 
intention  of  giving  him  an  interest  in  the 
money  recivable  under  the  policy,  as  secu- 


rity for  a  debt  to  him  from  the  bankrupt. 
No  notice  of  the  transaction  was  given  to 
the  office.  Held,  that  the  policy  itself,  as 
well  as  the  money  receivable  under  it,  was 
in  the  order  and  disposition  of  the  bankrupt, 
and  that,  therefore,  the  assignee  was  enti- 
tled to  recover  that  document  from  the  de- 
fendant. Green  v.  Ingham,  36  L.  J.,  C.  P. 
236  •,2L.B.  a  P.  525 ;  15  W.  B.  841 ;  16 
L.  T.,  N.  S.  455.  (Eng.) 

9.  W.  having  mortgaged  a  policy  on  his 
life,  afterwards  became  bankrupt,  and  died 
four  years  after  the  bankruptcy.  The 
mortgagee  thereupon  gave  notice  to  the  in- 
surance office  and  claimed  the  proceeds  of 
the  policy.  No  previous  notice  had  been 
given  of  the  mortgage  or  the  bankruptcy. 
Held,  that  notice  after  the  bankruptcy  was 
insufficient,  and  that  the  policy  remained  in 
the  order  and  disposition  of  the  bankrupt. 
And  no  act  of  an  assignee  for  value  after 
bankruptcy  can  give  validity  to  his  assign- 
ment as  against  assignees  in  bankruptcy. 
In  re  Webb,  36  L.  J.,  Ghanc.  341 ;  2  L.  B., 
Eq.  456 ;  15  W.  B.  529 ;  16  L.  T.,  N.  S.  89. 
(Eng.) 


INSURANCE    POLICIES. 

1.  An  adjudication  of  bankruptcy  termi- 
nates the  interest  of  the  bankrupt  in  any 
policy  of  insurance,  and  the  policy  is  thence- 
forth void  and  of  no  effect,  but  an  insurance 
company  may  consent  to  continue  their  lia- 
bility by  the  usual  transfer  of  the  policy  to 
the  register  in  charge  of  the  bankruptcy 
proceedings  until  an  assignee  shall  have 
been  appointed,  and  may  then  transfer  the 
policy  to  the  assignee.  It  is  optional  with 
the  insurance  company  to  cancel  a  policy 
on  an  adjudication  of  bankruptcy.  The 
title  to  the  property  of  the  bankrupt  by 
operation  of  law  vests  in  the  register,  as 
register,  although  the  property  may  be  in 
the  possession  of  a  U.  S.  marshal  as  mes- 
senger. In  re  Carow,  (S.  D.  N.  JT.)  4  N. 
B.  B.  178. 

2.  Forfeiture  by  alienation.  An 
assignment  under  proceedings  in  insolvency 
commenced  by  the  debtor,  is  an  alienation 
of  his  property  within  the  meaning  of  a 
stipulation  in  a  mutual  insurance  policy, 
that  "  when  any  property  insured  by  tke 
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company  shall  be  taken  possession  of  by  a 
mortgagee,or  in  any  way  be  alienated,  the  pol- 
icy shall  be  void,"  and  defeats  the  right  of  the 
mortgagee  to  recover  a  portion  stipulated  by 
the  policy  to  be  paid  to  him  in  case  of  loss. 
Young  V.  Eagle  Fire  Ins.  Co.  14  Grays' 
(Mass.)  150. 


INTENT. 

1.  The  intent  to  prefer  cannot  be  de- 
duced as  inference  from  the  fact  of  prefer- 
ence. The  intent  must  be  proved  as  a  fact, 
either  by  direct  evidence,  or  as  the  neces- 
sary and  certain  consequence  of  other  facts 
clearly  proved.  (Charge  to  the  jury.)  In 
re  Morgan,  Root  &  Co.  (Ohio,)  2  N.  B.  B. 
163;  citing  8  ilfet.  377. 

2.  Evidence  of  intent  either  in  act  itself 
or  collateral  circumstances  tending  to  show 
a  design  either  directly,  or  as  a  necessary 
consequence  to  delay  and  defeat  creditors. 
Holroyd  v.  Whitehead,  3  Camp.  530;  2 
Deac.  325  ;  S  M.  (6  A.  722;  (Eng.)  See 
Griffith  <&  Holmes'  English  bankrupt  law, 
107. 

3.  Inferred  from  preference.  The 
intent  to  prefer  a  creditor  in  violation  of  the 
insolvent  laws  may  be  inferred  from  the  fact 
of  preference.  Beale  v.  Clark,  13  Grays' 
(Mass.)  18. 

4.  Not  to  hinder  or  delay.  A  pro- 
vision in  an  assignment,  authorizing  the  as- 
signees to  take  possession  of  the  assigned 
property  "  and  sell  and  dispose  of  the  same," 
upon  such  terms  and  conditions  as  in  their 
judgment  may  appear  best,  and  most  for  the 
interest  of  the  parties  concerned,  and  convert 
the  same  into  money,  does  not  authorize  a 
sale  upon  credit,  and  will  not  therefore  ren- 
der the  assignment  void  as  hindering  or  de- 
laying creditors.  Kellogg  v.  Slawson,  12 
Barb.  56. 

5.  To  hinder  and  delay.  Where  it 
appears  either  by  recitals  in  an  assignment 
executed  for  the  benefit  of  creditors  aliundi, 
that  the  assignor  supposed  himself  solvent, 
and  made  the  assignment  to  prevent  a  sacri- 
fice of  his  property,  it  will  be  held  fraudu- 
lent ;  the  intent  to  hinder  and  delay  credi- 
tors being  apparent.  Kellogg  v.  Slawson, 
15  B«j-6.  56. 


6.  When  not  to  hinder  and  delay. 
Where  an  assignment  recited  that  the  assig- 
nor was  indebted  in  sundry  considerable  sum.? 
of  money,  and  had  become  unable  to  pay  and 
discharge  the  same  with  punctuality,  or  in 
full,  and  that  he  was  desirous  of  making  a 
tair  and  equitable  distribution  of  his  property 
and  effects  among  his  creditors.  Held,  that 
the  recital  was  not  inconsistent  with  insol- 
vency, but  that  on  the  contrary  it  clearly 
evinced  that  the  assignor  supposed  his  pro- 
perty to  be  insufBcient  for  the  payment  of 
his  debts;  and  that  the  conveyance  was 
therefore  executed  upon  a  good  considera- 
tion.   Kellogg  V.  Slawson,  15  Barb.  56. 


INTENTION. 

1 .  Proof  of.  A  declaration  by  a  bank- 
rupt of  his  motive  for  absenting  himself  from 
his  home,  made  at  the  time,  is  evidence  in 
an  action  by  the  assignees  against  a  creditor 
of  the  bankriipt,  in  order  to  prove  the  act  of 
bankruptcy.  Bateman  v.  Bailey,  5  T.  B. 
512.    (Eng.) 

2.  But  the  declaration  of  a  trader,  made 
shortly  after  an  absence,  are  not  admissible 
to  prove  such  an  act  of  bankruptcy.  Lees 
V.  Martin,  1  M.  (&  B.  210.     (Eng.) 

3.  The  declaration  of  a  bankrupt  on  his 
return,  that  he  had  absented  himself  to  avoid 
a  writ  against  him,  is  sufficient  evidence  of 
an  act  of  bankruptcy,  without  any  other 
proof  of  the  existence  of  the  writ,  or  of  the 
debt  on  which  it  was  founded,  or  of  the 
creditor  of  the  bankrupt.  Newman  v.  Stretch, 
M.  &  M.  388.    (Eng.) 

4.  A  trader  in  embarrassed  circumstan- 
ces, absented  himself  from  his  house  from 
the  16th  of  February,  till  the  9th  of  March, 
upon  an  issue  whether  he  had  committed  an 
act  of  bankruptcy  on  or  before  the  5th  of 
March,  two  letters  written  by  him  on  the 
16th  of  January  preceding,  asking  for  time 
on  two  bills  of  exchange,  payable  by  him  in 
February,  were  receivable  to  show  the  mo- 
tive of  his  absence.  Smith  v.  Cramer,  1 
ScoU,  541 ;  1  Bing.  N.  C.l;  1  Hodges, 
124.    (Eng.) 

5.  Letters  bearing  post-marks  before  the 
act  of  bankruptcy,  and  found  in  the  alleged 


INTEREST. 


501 


bankrupt's  possession  after  it,  containing 
statements  of  matters  material  to  the  act 
of  banltruptcy  are  admissible,  without  call- 
ing the  writers  as  evidence  against  the  al- 
leged bankrupt  to  show  that  he  received  in- 
timation of  these  facts,  though  not  to  prove 
their  truth.  Cotton  v.  James,  M.  d;  M. 
373  ;ZC.<&P.  505.     (Eng.) 

6.  Where  a  trader  at  the  suggestion  of 
his  attorney,  called  a  meeting  of  his  credi- 
tors, to  be  held  at  a  given  time  and  place, 
and  on  the  morning  of  that  day  went  to  the 
attorney's  oflSce  and  inquired  of  him  wheth- 
er he  could  safely  attend  the  meeting  with- 
out being  arrested  for  debt;  the  attorney 
having  advised  him  to  remain  at  the  ofSce 
until  it  was  ascertained  whether  the  credi- 
tors would  engage  to  give  him  a  safe  conduct ; 
the  trader  remained  at  the  oflSce  accordingly, 
for  upwards  of  two  hours,  to  avoid  being  ar- 
rested by  some  one  of  his  creditors,  until 
after  the  attorney  had  attended  at,  and  re- 
turned from  the  meeting.  Held,  that  what 
passed  between  the  attorney  and  trader  was 
admissible  in  evidence,  upon  an  issue  wheth- 
er the  latter  had  committed  an  act  of  bank- 
ruptcy on  that  occasion.  Bramwell  v.  Lu- 
cas, 4  D.  <&  B.  367 ;  2  B.  ^  C.  745.  (Eng.) 

7.  Upon  an  issue  directed  to  try  whether 
P.  had  committed  an  act  of  bankruptcy  on  a 
given  day,  it  appeared  that  on  the  preceding 
day  he  sent  a  letter  from  his  dwelling 
house  at  Greenwich,  to  his  place  of  business, 
addressed  to  his  son,  stating  that  he  was  un- 
able to  meet  his  engagements,  and  desiring 
that  he  might  be  denied  to  any  creditor  who 
might  call,  and  immediately  after  dispatch- 
ing this  letter  he  left  him,  and  remained 
absent  during  the  whole  of  that  and  the 
following  day.  A  witness  proved  that  P. 
called  on  the  day  in  question  at  her  brother's 
house  in  London,  that  he^expressed  to  her 
an  apprehension  of  being  sent  to  the  Fleet, 
and  stated  that  he  was  in  no  hurry  to  get 
home,  and  would  not  go  very  early,  as  he 
had  creditors  who  would  lay  hold  of  him, 
and  that  he  did  not  leave  till  after  dark. 
The  jury  were  told,  that  if  they  believed  the 
statements  made  by  the  witness,  P.  on  that 
occasion  committed  an  act  of  bankruptcy  ; 
they  said  they  did  believe  the  witness,  but 
they  did  not  think  P.  spoke  bona  fide.  Held, 
that  P.  had  committed  an  act  of  bankruptcy 


and  that  evidence  of  his  conduct  and  con- 
versation, on  the  day  subsequent  to  the  date 
mentioned  in  the  issue,  was  not  admissible 
to  explain  his  conduct  on  that  day.  John- 
son V.  Woolf,  2  Scott,  372.    (Eng.) 

8.  Whether  a  departing  the  dwelling- 
house  is  accompanied  with  an  intent  to  de- 
lay a  creditor,  is  a  question  of  fact  for  a  jury 
to  decide  upon  all  the  circumstances.  Al- 
dridge  v.  Ireland,  1  Taunt.  273,  w.  (Eng.) 


INTEREST. 

1 .  Where  a  greater  amount  of  interest  ia 
reserved  than  six  per  cent,  by  a  national 
bank,  or  discounting  a  promissory  note, 
does  not  render  the  debt  for  the  principal 
thereof  one  not  provable  in  bankruptcy.  In 
re  Moore,  (Ote,)  1  N.  B.  B.  123. 

2.  Under  the  insolvent  act,  (St.  1838,  c. 
163,)  if  a  surplus  remains  in  the  hands  of 
the  assignees  after  payment  of  all  debts 
proved  as  the  statute  -requires,  they  are  to 
pay  interest  on  such  debts  as  follows  :  On 
all  debts  where  interest  is  reserved  by  con- 
tract, interest  is  to  bo  paid  according  to  the 
contract ;  on  all  debts  where  interest  is  not 
reserved  by  the  contract,  if  the  debts  become, 
due  before  the  first  publication  of  the  war- 
rant to  the  messenger,  interest  is  to  be  paid 
from  the  time  of  such  publication;  but  if  the 
debt  became  due  after  such  publication,  in- 
terest is  to  be  paid  from  the  maturity  of  the 
debt,  and  if  the  debt  were  payable  on  de- 
mand, then  interest  is  to  be  paid  from  the 
time  of  the  earliest  demand  shown,  and  if 
no  special  demand  be  shown,  then  interest 
is  to  be  paid  from  the  time  of  such  first 
publication ;  and  when  an  appeal  is  taken 
from  an  order  of  a  master,  directing  mterest 
to  be  so  paid,  and  that  order  is  confirmed, 
the  interest  is  to  be  paid  up  to  the  time  of 
the  final  order  of  the  appellate  court.  Brown 
V.  Lamb,  6  Met.  (_Mass.^  203. 

3.  Interest  on  a  debt  stops  at  the  date  of 
the  flat,  and  a  creditor  cannot  apply  his 
security  in  the  first  place  in  payment  of 
subsequent  interest  and  then  prove  for  his 
debt,  which  he  otherwise  might,  namely, 
his  original  debt  and  interest  up  to  the  date 
of  the  fiat,  but  must,  in  the  absence  of  a 
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contract  entitle  him  thereto,  apply  the 
security  in  reduction  of  the  provable  debt. 
Ex  parte  Pollard,  4  Jur.  1018.     (Eng.) 

4.  Where  proof  is  in  respect  of  a  debt 
secured  by  a  bond  the  rule  is,  that  a  speci- 
alty creditor  cannot  have  interest  beyond 
the  penalty  contained  in  his  security,  but 
up  to  the  penalty  of  the  bond  he  will  be  en- 
titled to  interest  at  the  rate  secured  by  the 
bond.  Ex  parte  Day,  9  L.  T.,  N.  S.  350. 
(Eng.) 

5.  For  interest  beyond  the  penalty  he 
may  come  in  with  creditors  whose  debts  do 
not  carry  interest.    Id. 

6.  If,  upon  the  sale  of  an  estate,  the 
Tender  covenants  that  on  the  payment  of  the 
purchase  money  he  will  grant,  sell  and  con- 
vey, and  the  vendee  covenants  to  pay  the 
purchase  money  on  or  before  a  day  certain, 
or  whenever  a  good  title  should  be  tendered 
to  him ;  and  it  is  agreed  that  the  vendee,  on 
or  before  the  day  named  for  paj'ment,  may 
require  the  purchase  money  to  remain  a 
charge  upon  the  premises,  so  that,  upon  the 
completion  of  the  conveyance  by  the  vendor, 
the  vendee  should  execute  to  hira  a  proper 
mortgage,  for  securing  the  purchase  money, 
with  interest ;  but  if  the  interest  should  be 
in  arrear  for  thirty  days,  the  vendee  should 
be  considered  as  a  tenant  to  the  vendor,  from 
the  date  thereof,  at  a  yearly  rent,  with 
power  to  the  vendor  to  distrain  as  for  rent 
reserved  by  lease,  to  the  end  that  the  inter- 
est and  costs  should  be  fully  satisfied  ;  and 
the  vendee  requires  the  purchase  money  to 
remain  a  charge,  and  he  is  let  into  posses- 
sion, and  receives  the  rents  ;  and  the  vendee 
becomes  bankrupt,  and,  half  a  year's  inter- 
est being  in  arrear  for  more  than  thirty  days, 
the  vendor  distrains  on  the  tenants,  and  the 
assignees  satisfy  the  distress,  and  the  vendee 
obtains  his  certificate,  and  the  vendor  brings 
an  action  against  the  bankrupt  to  recover  in- 
terest accrued  subsequently  to  the  certifi- 
cate ;  the  certificate  is  a  bar,  as  the  claim 
for  interest  was  provable.  Hope  v.  Booth,  1 
B.  (&  Ad.  498.    (Eng  ) 

7.  When  the  charter  of  a  bank  prohib- 
ited it  from  taking  a  greater  than  a  specified 
rate  of  interest,  but  was  silent  as  to  the  ef- 
fect or  penalty  if  more  than  the  charter  rate 
be  taken,  it  was  held  that  if  an  illegal  rate 


be  contracted  for,  the  effect  was  not  to  ren- 
der the  whole  note  void,  but  only  the  excess 
beyond  the  legal  rate,  and  that  at  all  events, 
if  such  a  note  be  voluntarily  paid,  neither 
the  borrower  or  his  assignee  in  bankruptcy 
can  recover  back  the  principal  sum,  or  any- 
thing more  than  its  excess  beyond  the  legal 
rate  of  interest.  Equity  will  entertain  a 
bill  to  recover  such  excess  ;  the  remedy  is 
not  exclusively  at  law.  Darby's  trustees  v. 
Boatman's  Saving  Institution,  4  N.  B.  B. 
195. 

8.  The  exacting  of  a  high  rate  of  interest 
is  not  a  sufficient  cause  for  setting  aside  a 
judgment,  especially  when  at  the  time  of 
entering  up  the  judgment,  valuable  collate- 
ral securities  were  surrendered  to  debtor  by 
plaintiff  for  a  large  part  of  the  judgment. 
Shaffer  v.  Fritchery  et  al.  4  N.  B.  B.  179. 

9.  Expectant.  A  vested  expectant  in- 
terest in  a  sum  of  money  payable  at  his  own 
death  or  on  the  death  of  another  to  an^ 
amount  of  ^300,  may  be  exempted  under 
the  laws  of  Pennsylvania ;  and  bankrupt 
is  entitled  thereto  in  that  state  under  the 
head  of  state  exemptions.  In  re  Bennett, 
in  re  Erben,  2  N.  B.  B.  66;  s.  c.  8  A.  L. 
Beg.  34. 

10.  Husband's  in  wife's  proper- 
ty. Where  the  husband's  equitable  interest 
in  the  estate  or  property  of  his  wife,  has 
been  levied  upon  and  sold  under  execution, 
he  has  no  longer  any  interest  or  estate  to  be 
returned  in  his  schedules.  In  re  Hum- 
mitsh,  (^Mo.)  2  JV.  B.  B.  3. 

1 1 .  Interest  may  be  proved  on  debts  due 
and  payable  at  the  date  of  adjudication  in 
bankruptcy,  under  section  19  of  the  U.  S. 
bankrupt  act  of  1867.  In  re  Orne,  (S.  D. 
N.  r.)  N.  B.  B.  Sup.  xhi. 

12.  Astipulation  on  a  judgment  that  the 
accruing  interest  should  bear  interest  if  not 
paid  annually,  does  not  render  such  judg- 
ment usurious.  In  re  Fuller,  4  N.  B.  B-  29 ; 
s.  c.  2  C.  L.  N.  373. 

13.  On  unclaimed  dividends.  At 
their  bankers,  assignees  had  two  accounts, 
one  general  and  the  other  a  separate  account. 
To  the  latter  account,  sums  of  a  correspond- 
ing amount  to  that  required  for  payment  of 
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dividends  declared  on  the  bankrupt's  estate, 
were  paid.  Dividends  on  the  amount  of  the 
debts  proved  liad  been  declared  to  the  ex- 
tent of  20s.  on  the  pound.  Interest  accumu- 
lated on  the  amount  standing  in  the  separate 
account  for  unclaimed  dividends.  It  was 
held,  that  such  interest  belonged  to  the  cred- 
itors entitled  to  the  dividends,  and  not  to 
the  bankrupt.  Ex  parte  Woodford,  3  De 
G.  &  S.  666 ;  14  Jur.  948  ;  19  L.  J.,  Bank. 
8.    (Bng.) 

14.  Payment  of,  after  discharge. 
A  payment  of  interest  by  the  maker  on  a 
promissory  note,  from  which  he  has  been 
discharged  in  bankruptcy,  will  not  revive 
his  liability  to  pay  the  note.  Cambridge  In- 
stitution for  Savings  v.  Littlefield,  6  Cush. 
(ilfoss.)  210. 

15.  "When  and  when  not  allowed 

on  debts.  During  the  pending  of  an  ap- 
peal by  an  equitable  mortgagee  from  a  de- 
cree of  the  court,  it  was  agreed  between  him 
and  the  assignees,  that  the  property  should 
be  sold,  and  the  proceeds  invested  by  the 
assignees  to  abide  the  result  of  the  appeal, 
which  was  accordingly  done.  Three  years 
elapsed  before  a  final  order  was  made  in  fa- 
vor of  the  mortgagee.  It  was  held,  that  al- 
though he  was  entitled  to  the  interest  made 
by  the  assignees  from  the  investment  of  the 
proceeds  of  the  sale  of  the  property,  he  was 
not  entitled  to  have  interest  calculated  on  his 
debt  subsequently  to  the  date  of  the  flat. 
Ex  parte  Pollard,  1  Mont.,  D.  <&  D.  264. 
(Eng.) 

16.  An  equitable  mortgagee  seeking  to 
have  his  securities  realized  upon  the  bank- 
ruptcy of  the  mortgagor,  is  not  entitled  to 
any  interest  after  the  date  of  the  flat.  Ex 
parte  Lubbock,  9  Jm.,  N.  S.  854 ;  32  L. 
J.,  Bank.  58  ;  L.  T.,  N.  S.  474.     (Eng.) 

17.  Where  assignees  of  a  bankrupt  bank- 
er are  entitled  to  interest  accruing  after  the 
bankruptcy  on  the  overdrawn  accounts  of 
the  customers  of  the  bank.  Pott  v.  Bevan, 
1C.(&K.  335  ;  7  J!f.  <:&  (?.  604;  8  Scott, 
N.B.  319;  8  Jur.  560;  13  L.  J.,  C.  P. 
187.    (Eng.) 

1 8.  Where  there  is  a  surplus,  interest  is 
to  be  calculated  on  the  whole  debt  up  to  the 
flrst  dividend,  then  upon  the  principal  money 


unpaid  after  deducting  the  amount  of  the 
dividend,  up  to  the  second  dividend,  and  so 
on.  Ex  parte  Ilaynes,  2  Glyn  <&  J.  123. 
(Eng.) 

19.  Interest  out  of  a  surplus  is  given  to  a 
judgment  creditor,  from  the  date  of  the  com- 
mission to  the  time  when  the  principal  sums 
were  paid,  notwithstanding  the  securities 
were  at  the  time  delivered  up  to  the  assig- 
nees, with  receipts  in  full  indorsed  on  them, 
the  creditors  apprehending  the  estates  would 
not  produce  a  surplus,  which  proved  to  be  a 
mistake.  Ex  parte  Day,  2  Base,  148. 
(Eng.) 

20.  Where  there  is  a  surplus  upon  an 
estate  of  three,  which  is  indebted  to  two, 
the  creditors  of  the  three  are  entitled  to 
interest  before  the  surplus  is  carried  to  the 
estate  of  the  two.  Ex  parte  Ogle,  1  Mont. 
350.     (Eng.) 

2 1 .  A  surety  paying  after  bankruptcy  to 
a  creditor  who  has  proved,  can  only  stand 
in  his  place  upon  the  bankrupt's  estate ;  and 
in  case  of  a  surplus,  can  claim  interest  which 
the  creditor  could  not  have  claimed.  Ex 
parte  Houston,  2  Glyn  &  J.  36.     (Eng.) 

22.  A  separate  creditor  is  not  entitled  to 
interest  from  the  surplus,  until  joint  cred- 
itors have  been  paid  in  full.  Ex  parte 
Minchin,  2  Glyn  &  J.  287 ;  S.  P.,  ex  parte 
Clarke,  4  Ves.  677.     (Eng.) 


INTERRUPTION. 

1 .  Of  ordinary  business  dealings. 
Under  the  provisions  of  the  bankrupt  act, 
the  ordinary  dealings  of  men  are  not  to  be 
interrupted  further  than  is  necessary,  to 
secure  equality  among  creditors,  and  hon- 
esty and  lawful  dealing  by  and  with  debt- 
ors.  Darbey's  Trustees  v.  Lucas,  5  JV.  JB.  B. 


INTESTATE. 

1 .  Insolvent.  After  a  report  of  credit- 
ors has  been  made  and  confirmed,  marshal- 
ling the  assets  among  the  creditors  of  an 
intestate  dying  insolvent,  it  is  too  late  for 
a  creditor,  who  has  not  used  due  dilligence 
to  come  in  for  pro  rata  share  of  the  assets. 
Stower's  appeal,  3  W.  d;  8.  Perm.  ij.  154. 
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INVENTORY— INVOLUNTARY  BANKRUPTCY. 


INVENTORY. 

1 .  Where  the  husband's  equitable  interest 
in  the  estate  or  property  of  the  Wife  had 
been  levied  upon  and  gold  under  execution, 
the  court  decided  that  the  husband  had  no 
longer  any  interest  or  estate  to  be  returned 
in  his  inventory.  In  re  Hummitsch,  2  N. 
B.  B.  3;  in  re  Pomeroy,  (_Mo.)  2  N.  B.  S.  3. 

2.  Where  a  bankrupt  had  charge  of  and 
conducted  in  his  own  name,  the  business  of 
another,  taking  half  the  net  profits  as  his 
compensation,  the  court  held  that  the  right 
to  his  share  of  the  net  profits  was  not  pro- 
perty to  be  reported  as  assets  in  his  inven- 
tory. In  re  Beardsley,  (S.  D.  N.  T.)  1 
N.  B.  B.  121. 

3.  Inventory  under  state  law  must  be 
stamped.  Baker  ads.  Burns,  Coleman's 
cases,  73;  s.  c.  Coleman  &  Games'  cases, 
78. 


INVESTIG-ATION. 

1.  Of  debts.  Debts  proved  and  filed 
with  the  register  may  be  postponed  for  in- 
vestigation before  the  assignee  and  not  al- 
lowed to  be  voted  upon  for  assignee.  In  re 
Frank,  {N.  D.  N.  T.)  5  N.  B.  B. 

2.  Of  proof.  The  court  may,  on  the  ap- 
plication of  the  assignee,  or  of  any  creditor, 
or  of  the  bankrupt,  or  without  any  applica- 
tion, examine  upon  oath  the  bankrupt  or 
any  person  tendering  or  who  has  made  proof 
of  claims,  and  may  summon  any  person  ca- 
pable of  giving  evidence  concerning  such 
proof,  or  concerning  the  debt  sought  to  be 
proved,  and  shall  reject  all  claims  not  duly 
proved,  or  where  the  proof  shows  the  claim 
to  be  founded  in  fraud,  illegally  or  mis- 
take.    Section  22  U.  S.  bankrupt  act,  1867. 


INVOLUNTARY  BANKRUPTS. 

1.  An  involuntary  bankrupt,  who  has 
complied  with  all  the  provisions  of  the  bank- 
rupt act,  can  apply  for  and  receive  a  dis- 
charge the  same  as  a  voluntary  bankrupt. 
The  thirty-third  section  of  the  bankrupt  act, 
as  amended  July  27th,  1808,  and  July  14th, 
1870,  is  applicable  to  proceedings  in  involun- 


tary bankruptcy.  An  insolvent,  although 
having  assets,  and  those  assets  having  been 
duly  surrendered  to  the  assignee,  but  not 
amounting  to  the  required  fifty  per  cent,  of 
the  claims  proven  against  his  estate,  is  not 
entitled  to  a  certificate  of  conformity,  un- 
less the  bankrupt  before,  on,  or  at  the 
time  of  hearing  of  the  application  for  dis- 
charge, tender  or  file  the  assent  in  writing 
of  a  majority  in  number  and  value  of  his 
creditors,  to  whom  he  shall  have  become  lia- 
ble as  principal  debtor,  and  who  shall  have 
proved  their  claims  as  required  by  section 
33  of  the  bankrupt  act  as  amended.  In  case 
any  involuntary  bankrupt  does  not  tender  or 
file  the  assent  of  his  creditors,  or  show  pay- 
ment of  his  debts  by  the  return  of  the  assig- 
nee, or  that  his  property  and  eflects  equal  or 
will  pay  fifty  per  cent.,  so  as  to  comply 
with  the  requirements  of  section  33  of  the 
bankrupt  act  as  amended,  the  certificate  of 
conformity  cannot  be  granted.  In  re  Bun- 
ster,  5  N.  B.  B.  82. 


INVOLUNTARY  BANK- 
RUPTCY. 

1.  The  giving  of  a  note  by  debtor  and 
causing  it  to  be  sued  for  the  purpose  of  pre- 
venting an  attachment  by  a  creditor,  is  an 
act  which  has  a  direct  and  necessary  ten- 
dency to  defeat  and  delay  creditors  gene- 
rally, though  it  is  aimed  against  one  only; 
so  long  as  joint  debts  of  a  firm  remain  out- 
standing and  unsettled,  proceedings  in  bank- 
ruptcy, whether  voluntary  or  involuntary, 
may  be  joint.  In  case  of  an  involuntary 
proceeding  in  bankruptcy,  the  payment  into 
court  by  the  debtor  of  the  amount  due  the 
petitioner  in  pursuance  of  a  previous  trade, 
cannot  defeat  the  petition  ;  it  not  being  pro- 
per for  the  petitioner  when  the  debtor  is  in- 
solvent, to  accept  payment  in  full  at  the  ex- 
pense of  the  other  creditors.  In  re  Wil- 
liams, ZN.B.  2J.  74. 

2.  A  petition  by  a  creditor  in  involuntary 
bankruptcy,  will  not  be  sustained  where  the 
act  of  bankruptcy  therein  alleged,  is  non- 
payment at  maturity  of  promissory  notes 
that  are  not  commercial  paper.  In  re 
Lowenstein  et  at.  (5.  D.  N.  Y.)  2  N.  B. 
if.  99. 
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3.  In  involuntary  bankruptcy  a  response 
to  the  rule  to  show  cause  which  denies  the 
acts  of  bankruptcy  charged  in  the  petition, 
and  a  demand  for  a  trial  by  jury  is  sufB- 
cient  without  a  formal  atiswer  to  the  peti- 
tion.   In  re  Phelps,  {Minn.)  3  N.B.  E.  22. 

4.  In  involuntary  bankruptcy,  if  bank- 
rupt is  not  ready  to  file  his  schedules  on 
the  return  day,  there  must  be  an  adjourn- 
ment, or  if  this  is  not  done  a  new  warrant 
must  be  issued.  In  re  Schepeler,  (S.  D.  N. 
r.)3  N.B.B.42. 


INVOLUNTARY    BANKRUPT- 
CY PROCEEDINGS. 

1 .  And  be  it  further  enacted.  That  upon 
the  filing  of  the  petition  authorized  by  the 
next  preceding  section,  if  it  shall  appear  that 
sufficient  grounds  exist  therefor,  the  court 
shall  direct  the  entry  of  an  order  requiring 
the  debtor  to  appear  and  show  cause  at  a 
court  of  bankruptcy,  to  be  holden  at  a  time 
to  be  specified  in  the  order,  not  less  than 
five  days  from  the  service  thereof,  why  the 
prayer  of  the  petition  should  not  be  granted. 
And  may  also  by  its  injunction,  restrain 
the  debtor  and  any  other  person  in  the 
meantime  from  making  any  transfer  or  dis- 
position of  any  part  of  the  debtor's  property 
not  excepted  by  this  act  from  the  operation 
thereof,  and  from  any  interference  therewith. 
Section  40  U.  S.  bankrupt  act,  1867. 


IRREG-UL.ARITY. 

1.  Property  of  an  insolvent  transferred 
fraudulently  belongs  to  assignee,  and  judg- 
ment should  be  so  entered  in  an  action  by 
him  to  recover  the  same,  but  the  value  of 
property  exempt  from  execution  must  be 
deducted.  Grow  v.  Ballard,  (^Cal.)  2  iV^.  B. 
B.69. 


IRREGULARITY    OF  PRO- 
CEEDINGS. 

1.  It  is  competent  to  third  persons  whose 

interests  are  affected,  to  take  advantage  of 

the  irregularity  of  the  proceedings  under  a 

commission  of  bankruptcy.  Joy's  lessees  v. 

Gaz.  (54 


Cossart,  et  al.  2  Dal.  (^Pa.)  R.  126 ;  citing 
1  Dal.  (Pa.)  380 ;  2  Burr,  932. 

2.  It  is  competent  to  third  persons  whose 
interests  are  affected,  to  take  advantage  of 
the  irregularity  of  the  proceedings  under  a 
commission  of  bankruptcy.  Ralston  assig- 
nee V.  Beel,  5  Dallas'  (Pa.)  B.  158. 


JOINDER  OF  PARTIES. 

1.  To  judgment  on  appeal.  It  is 
the  established  doctrine  of  this  court  that 
in  cases  at  law  where  the  judgment  is  joint, 
all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error ;  and  in  chan- 
cery cases  all  the  parties  against  whom  a  joint 
decree  is  rendered  must  join  in  the  appeal 
or  they  will  be  dismissed.  There  are  two 
reasons  for  this :  1.  That  the  successful 
party  may  be  at  liberty  to  proceed  in  the 
enforcement  of  his  judgment  or  decree 
against  the  parties  who  do  not  desire  to 
have  it  reviewed.  2.  That  the  appellate  tri- 
bunal shall  not  be  required  to  decide  a 
second  or  third  time  the  same  question  on 
the  same  record.  The  appeal  would  have 
been  held  good  if  it  had  appeared  in  any  way 
by  the  record  that  all  the  parties  had  been 
notified  in  writing  to  appear  and  that  he  had 
failed  to  appear,  or  of  appearing,  had  refused 
to  join,  but  the  mere  allegation  of  the  refu- 
sal of  one  of  the  parties  to  the  judgment  in 
the  petition  of  the  appellant  does  not  prove 
this.  There  should  be  a  written  notice  and 
due  service,  or  the  record  should  show  his 
appearance  and  refusal,  and  that  the  court 
on  that  ground  granted  an  appeal  to  the 
party  who  prayed  for  it,  as  to  his  own  in- 
terest. Masterson,  assignee,  v.  Howard  et  al. 
(U.S.  S.  C.)  5  N.B.B.  ISO. 


JOINT. 

1.  And  separate  debts,  when  and 
when  not  allowed  as  set-off.  Set-off 
is  allowed  of  a  separate  debt  due  from  the 
estate  against  a  joint  debt  due  to-it,  and 
liberty  given  to  prove  the  balance.  Ex  parte 
Hunson,  12  Fes.  346.     (Bng.) 

2.  A  debtor  by  bond  to  the  separate  estate 
of   a  deceased   partner  is  not  allowed  in 
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equity  to  set  off  his  bond  debt  in  respect  to 
acceptances  for  which  he  had  become  lia- 
ble to  the  partnership  estate,  and  which 
were  proved  by  him  under  a  joint  commis- 
sion of  bankruptcy.  Addis  v.  Knight,  2 
Mer.m.    (Eng.) 

3.  Part  owners  of  a  ship  cannot  set  off 
their  proportions  of  a  debt  due  to  the  bank- 
rupt on  that  account  against  debts  due  by 
the  bankrupt  to  them  indiyidually.  Ex  parte 
Christie,  10  Yes.  105.     (Eng.) 

4.  The  debt  of  the  bankrupt  to  one  part- 
ner is  allowed  to  be  set  off  against  the  joint 
debt  of  him  and  his  partner  on  their  bond 
to  secure  the  separate  debt  of  the  former. 
Ex  parte  Hanson,  18  Ves.  233 ;  1  Bose,  156. 
(Eng.) 

5.  A.,  on  entering  into  partnership  with 
B.,  applied  to  his  bankers  for  a  loan,  to  con- 
stitute his  capital ;  they  consented  upon  con- 
dition that  B.  joined  in  a  security  for  the 
repayment  of  the  loan,  which  was  complied 
with.  The  parntnership  opened  an  account 
with  the  bankers,  who  also  continued  the 
private  bankers  of  A.  On  the  bankruptcy 
of  the  bankers,  the  balance  on  the  joint  ac- 
count, arising  from  this  loan  was  against  A. 
&  B.,  but  A.'s  private  account  was  in  his 
favor.  A.  &  B.  were  allowed  to  set  off  this 
private  balance  against  the  joint  debt,  it  be- 
ing but  a  security  for  the  separate  debt.  A. 
&  B.  soon  after  the  partnership  commenced 
took  in  another  partner,  but  it  was  under- 
stood that  the  account  with  the  bankers  was 
to  continue  as  before.  The  new  partner 
drew  checks  in  the  firm  name  and  paid  them 
into  his  private  account.  The  assignees 
were  held  not  to  be  entitled  to  charge  the 
checks  so  transferred  against  the  partnership 
account.  J^aj  ^arte  Hanson,  18  Fes.  233;  1 
Bose,  156.    (Ens.) 

6.  A  building  society  borrowed  a  sum  of 
money  from  its  bankers,  upon  a  joint  and 
several  promissory  note  of  two  of  its  trus- 
tees and  a  director.  The  bankers  at  the 
time  of  their  bankruptcy  held  the  note,  and 
there  was  also  a  balance  in  their  hands  to 
the  credit  of  the  society,  upon  a  current 
account.  It  was  held,  that  the  society  was 
entitled  to  set  off  the  amount  of  the  balance 
against  the  sum  due  upon  the  note.  Ex 
parte  C'ennell,  9  W.  B.  380;  s.  c.  nom.  in 
re  Penfold,  4  L.  T.,  N.  S.  6.     (Eng.) 


7.  Under  a  separate  commission,  relief 
in  the  nature  of  a  set-off  was  refused  to  a 
separate  creditor  of  the  bankrupt  indebted 
to  the  partnership  in  a  greater  amount.  Ex 
parte  Twogood,  11-  Ves.  517.    (Eng.) 

8.  And  separate  estate.  Upon  a 
joint  bankruptcy  or  insolvency,  the  joint 
estate  is  the  fund  primarily  liable,  and  the 
separate  estate  is  only  brought  in  in  case  of 
a  surplus  remaining  after  the  separate  credi- 
tors have  been  satisfied  out  of  it.  Bank  of 
Australasia  v.  Flower,  1  B.  P.  C.  27 ;  12 
Jur.,  N.  S.  345;  35  L.  T.,  P.  C.  G.  13;  14 
W.  B.  467 ;  14  L.  T.,  N.  S.  144.     (Eng.) 

9.  Where  a,  trader  had  stock  in  trade 
and  household  furniture  at  his  place  of 
business,  and  took  two  partners  without  any 
agreement,  except  that  they  were  to  partici- 
pate in  the  profits  of  the  concern.  They 
brought  in  no  capital,  and  paid  no  premium, 
and  no  deed  or  agreement  was  executed.  On 
the  firm  becoming  bankrupt,  it  was  held, 
that  the  stock  in  trade  must  be  treated  as 
joint  estate,  and  the  household  furniture  as 
separate  estate.  Ex  parte  Owen,  i.  JDe  G. 
(^  S.  351 ;  15  Jur.  983;  20  L.  J.,  Bank.  14. 
(Eng.) 

10.  And  separate  estates,  divi- 
dends from.  Where  a  debt  created  by  a 
bankrupt  firm  is  of  such  a  character  that 
the  creditor,  at  his  election,  may  proceed  for 
its  recovery  by  a  joint  action  against  the 
firm,  or  by  separate  suits  against  the  several 
partners,  he  is  entitled  in  bankruptcy  to  de- 
mand bond  from  the  joint  and  separate 
estate.  Mead  v.  Bank  of  Fayetteville,  6 
Bl.  C.  C.  180;  s.  c.  2.  N.  B.  B.  65. 

1 1 .  Where  commercial  paper  is  indorsed 
by  a  firm  in  its  firm  name,  and  also  by  the 
individual  name  of  one  or  more  members  of 
the  firm,  and  the  makers  of  the  note  become 
embarrassed  and  bankruptcy  ensues  to  the 
indorsers,  and  the  holders  of  the  note  accept, 
with  permission  of  court,  a  compromise  from 
the  makers  as  against  them,  they  are  en- 
titled to  dividends  against  the  indorsers 
individually  or  as  a  firm,  to  an  amount 
equal  to  their  claim,  after  deducting  the 
amount  received  from  the  makers.  In  re 
Howard,  Cole  &  Co.  4  N.  B.  B.  185. 

1 2.  Bond.    A  creditor,  the  obligee  of 
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a  joint  and  several  bond  given  by  the  mem- 
bers of  a  firm,  is  entitled  to  dividends  out  of 
the  several  assets  of  the  individual  bank- 
rupts, members  of  the  firm,  all  of  whom 
have  been  adjudged  bankrupts.  In  re  Bige- 
low  et  al.  (5.  B.  N.  T.)  2  N.  B.  B.  121. 

13.  Debt.  A  joint  debt  may  be  proved 
under  a  separate  commission,  and  a  full  divi- 
dend received.  It  is  equity  alone  which  can 
restrain  the  joint  creditor  from  recovering  his 
full  dividend  until  the  joint  effects  are  ex- 
hausted. Tucker  v.  Oxley,  5  Crunch,  ( U. 
S.  S.  Ct.)  34. 

14.  Debt  changed  to  separate)  or 

separate  to  joint.  Judgment  of  out- 
lawry against  two  or  three  joint  debtors  does 
not  make  the  debt  a  separate  one,  as  against 
the  third  debtor,  and  it  cannot  be  proved  un- 
der his  separate  commission.  Ex  parte  Dun- 
lop,  Buck.  253.     (Eng.) 

15.  A.  &  B.  dissolved  their  partnership, 
when  B.  assigned  all  the  joint  property  to 
A.,  among  which  were  debts  due  to  the 
firm  to  the  amount  of  601. ;  but  no  notice  of 
assignment  was  given  to  the  debtors.  A. 
and  B.,  severally,  became  bankrupt.  Held, 
that  a  joint  creditor,  who  had  proved  under 
the  separate  flat  against  A.  was  entitled  to 
receive  dividends  on  the  proof.  Ex  parte 
Taylor,  2  Mont,  D.  &  B.  753.     (Eng.) 

16.  If  a  creditor  has  a  joint  and  several 
bond,  and,  as  a  collateral  security,  a  joint 
warrant  of  attorney  and  judgment,  the  lia- 
bility on  the  bond  is  merged,  and  the  credi- 
tor is  not  entitled  to  prove  against  the  sepa- 
rate estate.  Ex  parte  Christie,  1  Mont.  & 
Bligh,  352 ;  2  Beac.  &  Chit.  155  ;  8.  P.  in 
re  Gallic,  9  Jur.,  Chanc.  Bep.  188.    (Eng.) 

1 7.  A  creditor  having  reason  to  suppose 
that  the  goods  which  he  had  sold  to  one  of 
two  partners  were  purchased  on  the  partner- 
ship account,  proved  against  the  joint  estate, 
and  did  not  discover  till  seven  months  after- 
wards that  they  were  bought  in  the  separate 
account  of  one  of  the  partners.  Held,  that 
he  might  transfer  his  proof  from  the  joint  to 
the  separate  estate.  Ex  parte  Vining,  1 
Beac.  555.     (Eng.) 

18.  A  parol  agreement  is  sufficient  to 
convert  a  separate  into  a  joint  debt,  such  an 


agreement  not  being  a  promise  to  answer 
the  debt  of  another  within  the  statute  of 
frauds,  but  the  creation  of  a  new  debt  in 
consideration  of  the  former  being  extin- 
guished. Ex  parte  Lane,  Be  Gex,  300 ;  16 
L.  J.,  Bank.  4.     (Eng.) 

19.  A.  and  B.  being  jointly  indebted  to 
C,  B.  became  bankrupt,  but  the  joint  effects 
not  being  more  than  equal  to  the  payment  of 
the  partnership  debts,  were  left  in  the  pos- 
session of  A.,  who  afterwards  made  an  ar- 
rangement with  0.  for  the  payment  of  his 
debt  by  instalments,  and,  as  a  further  secu- 
rity, handed  over  the  deeds  of  some  lease- 
hold property  to  which  he  was  separately 
entitled,  for  the  purpose  of  preparing  an  as- 
signment. A.  paid  only  some  of  the  instal- 
ments, and  a  separate  fiat  afterwards  issued 
against  him.  Held,  that  this  was  no  evi- 
dence of  the  conversion  of  the  joint  debt  of 
A.  and  B.  into  the  separate  debt  of  A.,  and 
C.  could  therefore  only  prove  against  the 
joint  estate.  Ex  parte  Smith,  1  Mont.,  B. 
&  B.  165.     (Eng.) 

20.  A  New  York  house  accepted  bills  for 
the  accommodation  of  a  Virginia  house,  or 
an  agreement  for  reimbursement,  entered  in- 
to by  a  London  merchant,  the  correspondent 
of  the  Virginia  house.  Afterwards  the  Lon- 
don merchant  entered  into  partnership,  and 
by  letter  desired  the  New  York  house  to 
consider  all  credits,  advices  and  instructions 
then  in  force  from  him,  as  extending  to  the 
new  firm.  The  New  York  house  replied 
that  they  would  make  up  and  transfer  to  the 
new  firm  the  open  accounts  in  joint  exchange 
transactions,  but  that  they  hoped  to  have 
the  account  current  made  up  before  they 
carried  the  old  account  to  the  new  firm.  They 
afterwards  paid  the  accommodation  bills  and 
drew  on  the  new  firm  for  the  amount.  The 
new  firm  became  bankrupt.  Held,  that  un- 
der the  circumstances,  the  separate  liability 
was  discharged,  and  that  the  New  York  house 
were  only  joint  creditors.  Ex  'parte  Jack- 
son, 2  Mont.,  B.  &  B.  146.     (Eng.) 

21.  Soon  after  the  commencement  of  a 
partnership  between  H.  and  W.,  it  was  dis- 
covered that  H.  had  drawn  a  large  sum  from 
the  account  of  the  partnership  at  the  bank- 
ers, and  applied  the  money  to  his  own  pur- 
poses. Thereupon  the  partnership  was  dis- 
solved, and  H.  assigned  his  share  of  the  as- 
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sets  to  W.,  in  order  that  the  money  misap- 
propriated might  in  the  first  place  be  re- 
stored, and  the  assets  realized  for  the  bene- 
fit of  the  two,  according  to  their  respective 
interests.  After  the  dissolution  both  W. 
and  H.  became  bankrupts.  Held,  that  the 
assignment  by  H.  converted  his  former  joint 
estate  into  the  separate  estate  of  W.  Ex 
parte  Walker,  31  L.  J.,  Bank.  29;  10  W. 
M.  655 ;  6  L.  T.,  N.   S.  631.     (Eng.) 

22.  In  order  to  entitle  a  creditor  to  prove 
on  the  joint  estate  of  a  partnership  firm,  for 
a  debt  which  was  originally  the  separate 
debt  of  one  of  the  partners,  there  must  be 
either  a  positive  agreement  to  adopt  the  debt 
as  that  of  the  firm,  or  facts  from  which  the 
court  will  be  justified  in  deducing  an  agree- 
ment or  consent  to  the  adoption.  It  is  not 
sufficient  that  the  money  lent  to  one  partner 
has  been  ultimately  applied  to  the  purpose 
of  the  firm.  In  re  Ferras,  2  Jur.,  Chane. 
Bep.  11.    (Eng.) 

23.  Two  partners,  acting  by  one  of  them, 
bought  goods,  and  afterwards  the  vendor, 
with  notice  of  the  partnership,  brought  an 
action  and  recovered  judgment  against  the 
one  partner  alone,  and  issued  execution, 
which  was,  however,  defeated  by  an  adjudi- 
cation against  him,  followed  by  an  adjudi- 
cation against  his  partner.  Held,  that  the 
original  debt  was  merged  in  the  judgment, 
and  that  there  could  be  no  proof  upon  it 
against  the  first  estate.  Ex  parte  Higgins, 
3  2)e  (?.  <^  /.  33;  4  Jm.,  N.  S.  595;  27  L. 
J.,  Bank.  27.     (Eng.) 

24.  A  trader  being  indebted  to  a  lunatic 
in  the  amount  of  the  purchase  money  of  a 
business,  and  the  machinery  and  stock  in 
trade,  after  carrying  on  the  business  alone 
for  some  time,  entered  into  partnership 
under  an  agreement,  by  which  the  stock  in 
trade  and  property  of  the  sole  business 
were  to  belong  to  the  firm,  which  was  to 
take  upon  itself  the  liabilities  of  the  sole 
business.  The  firm  rendered  an  annual 
account  in  its  own  name  in  respect  of  the 
debt  to  the  committee  of  the  lunatic,  who 
made  no  objection  to  this  form  of  the 
account.  Held,  on  the  firm  becoming  bank- 
rupt, that  the  committee  was  not  entitled  to 
prove  against  the  joint  estate.  Ex  parte 
Parker,  2  Mont.,  D.  <&  D.  511;  6  Jur.  541. 
(Eng.) 


25.  Debtors.  The  provisions  of  the  12 
&  13  Vict.  c.  106,  s.  171,  do  not  apply  to 
cases  in  which  one  of  several  joint  debtors 
became  bankrupt.  New  Quebrada  Com- 
pany V.  Carr,  4  L.  B.,  G.  P.  651;  38  L.  J., 
a  p.  283;  17  W.  B.  859.    (Eng.) 

26.  A  joint  debtor  cannot  execute  an 
assignment  of  joint  property  so  as  to  keep 
the  title.  Gates  v.  Andrews,  10  Tiffany, 
(37  N.  r.)  657. 

27.  Defendants.  If  one  of-  several 
joint  promissors,  after  a  suit  against  all  is 
pending  on  the  contract,  file  his  petition  and 
obtain  his  discharge,  under  the  bankrupt 
law  of  the  United  States  and  plead  it,  and 
its  validity  is  denied  by  the  plaintifT,  on  the 
ground  that  it  was  obtained  by  fraud,  a  ver- 
dict and  judgment  may  be  legally  rendered 
in  favor  of  this  defendant,  and  also  in  favor 
of  the  plaintiff  against  the  other  defendants. 
Coburn  v.  Ware,  25  Me.  B.  330. 

28.  Estate.  Where  the  bank  holds  the 
note  of  an  insolvent  firm  indorsed  by  a 
member  thereof,  and  notes  of  the  individual 
partners  indorsed  By  the  firm,  the  bank  has 
a  right  to  dividends  against  the  joint  and 
separate  estates  of  the  bankrupts,  according 
to  their  proofs  in  the  case.  Mead  v.  Nat. 
Bank  of  Fayetteville,  (JV.  D.  N.  T.)  2  N.  B. 
B.  65 ;  citing  in  re  Warwicks,  8  Boston  Law 
B.  169;  Collins  &  Son  v.  Hood,  3  McLean's 
B.  186,  188 ;  in  re  Ingal's,  5  Boston  Law 
B.  401 ;  Parnum,  6  Boston  Law  B.  21; 
Bourden  v.  Cuyler,  10  Gush.  478;  Aga- 
wam  Bank  v.  Morris,  4  Gush.  99;  ex  parte 
Brown,  1  Atkir^,  225;  ex  parte  Emsly,  1 
Bose,  61. 

29.  C.  entered  into  an  agreement  with 
R.,  that  R.  should  buy  and  sell  goods  on 
behalf  of  C,  and  that  the  business  should 
be  carried  on  as  R.  &  Co.,  R.  being  paid 
by  a  salary  and  a  per  centage  on  profits. 
The  business  was  managed  by  R.,  but  C. 
had  bought  goods  for  it.  Each  became 
bankrupt.  Held,  that  the  book  debts  and 
stock  in  trade  of  R.  &  Co.  were  joint  estate 
of  the  two.  In  re  Rowland,  1  L.  B.,  Ch. 
421   (Eng.) 

30.  How  divided.  The  assignee  shall 
be  chosen  by  the  creditors  of  the  company, 
and  shall  also  keep  separate  accounts  of  the 
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joint  stock  or  property  of  the  copartnership 
and  of  the  separate  estate  of  each  member 
thereof.  And  after  deducting  out  of  the 
■Hrhole  amount  received  by  such  assignee  the 
whole  of  the  expenses  and  disbursements, 
the  net  proceeds  of  the  joint  stock,  shitU  be 
appropriated  to  pay  the  creditors  of  the  co- 
partnership, and  the  net  proceeds  of  the 
separate  estates  of  each  partner  shall  be  ap- 
propriated to  pay  his  separate  creditors. 
And  if  there  shall  be  any  balance  of  the 
separate  estate  of  any  partner,  after  the  pay- 
ment of  his  .separate  debts,  such  balance 
shall  be  added  to  the  joint  stock  for  the  pay- 
ment of  the  joint  creditors.  And  if  there 
shall  be  any  balance  of  the  joint  stock  after 
the  payment  of  the  joint  debt,  such  balance 
shall  be  divided  and  appropriated  to  and 
among  the  separate  estates  of  the  several 
partners,  according  to  their  respective  right 
and  interest  therein,  and  as  it  would  have 
been  if  the  partnership  had  been  dissolved 
■without  any  bankruptcy.  And  the  sum  so 
appropriated  to  the  separate  estate  of  each 
partner,  shall  be  applied  to  the  payment  of 
his  separate  debts.  Section  36  U.  S.  bank- 
rupt act,  1867. 

31.  Obligees.  One  of  the  two  obligees 
having  been  discharged  as  a  bankrupt,  the 
plaintiff  may  enter  a  nol  pros,  as  to  him, 
and  proceed  to  trial  against  the  other.  Com- 
monwealth s.Nesbit,  2  Pa.  B.  16. 

32.  Or  several.  A  note  was  issued 
by  a  bank  in  this  form,  "  I  promise  to  pay 
the  bearer,  on  demand,  51.  for  A.-,  B.,  0.  and 
D.  Signed  A."  A.,  B.,  C.  and  D.,  being 
partners  in  the  bank,  held  that  the  holder 
had  not  a  right  of  separate  action  against  A., 
and  that  on  the  bankruptcy  of  the  firm  he 
had  not  a  right  of  proof  against  the  sepa- 
rate estate  of  A.  JEx  parte,  Buckley,  1  Ph. 
562;  9  Jur.  931 ;  15  L.  J.,  Bank.  3 ;  s.  c. 
14  M.  &  W.  469;  Hall  v.  Smith,  1 
B.  &  C.  407,  overruled.    (Bng.) 

33.  The  holder  of  a  promissory  note, 
which  had  fallen  due,  procured,  with  the 
consent  of  the  drawers,  the  signature  of 
another  party.  A.,  as  an  additional  security. 
A.'s  signature  was  not  indorsed  on  the 
back  of  the  note,  but  was  Written  on  the 
left  hand  corner  of  the  face  of  it,  and  when 
it  was  added  no  stamp  was  put  on  the  note. 
On  the  holder  seeking  to  prove  the  note 


against  the  estate  of  one  of  the  drawers, 
who  had  become  bankrupt,  held  that  the 
signature  of  A.  on  the  face  of  the  note  did 
invalidate  it,  and  that  such  signature  oper- 
ated as  an  indorsement,  and  proof  of  the 
note  was  allowed  accordingly.  Ex  parte 
Yates,  2  Be  a.  S  J.  191 ;  4  Jur.,  N.  S. 
649 ;  27  L.  J.,  Bank  9.    (Bng.) 

34.  One  of  several  makers  of  a  joint 
and  several  promissory  note  in  favor  of  a 
third  party,  having  paid  the  debt  secured 
by  the  note,  may  not  prove  upon  the  note 
against  one  of  the  co-makers  under  their 
bankruptcy.  His  remedy  is  byway  of  con- 
tribution from  each  of  his  co-contractprs 
pro  proporUone.  Ex  parte  Schenk,  10  L. 
T.,  N.  S.  44.    (Eng.) 

35.  A.  and  B.,  who  were  partners,  and 
C,  as  their  surety,  gave  a  joint  and  several 
promissory  notes  to  D.,  by  which  they 
jointly  and  severally  promised  to  pay  to  D. 
the  amount  of  a  partnership  debt  due  from 
A.  and  B.  The  note  was  signed  by  A.  and 
B.,  not  as  individuals,  but  in  their  partner- 
ship firm,  and  by  C,  the  surety.  Held,  that 
this  note  could  not  be  treated  as  the  several 
notes  of  each  one  of  the  three,  but  as  the 
several  notes  only  of  the  surety,  and  the 
joint  note  of  A.  and  B. ;  and  that  on  the 
bankruptcy  of  A.,  who  had  survived  his 
partner,  B.,  the  holder  of  the  note  could 
only  rank  as  creditor  against  the  joint 
estate.  Ex  parte  Wilson,  3  Mont.,I).t6  D. 
57.     (Eng.) 

36.  Two  of  six  partners,  who  had  given 
a  confidential  clerk  a  general  authority  in 
writing  to  sign  notes  and  bills  on  behalf  of 
the  firm,  directed  the  clerk  to  sign  four 
promissory  notes,  in  the  name  of  the  firm, 
payable  respectively  to  one  or  the  other  of 
the  two  partners,  who  claimed  to  be  credi- 
tors of  the  aggregate  firm,  in  respect  of  an 
excess  of  capital  advanced  by  them  for  the 
purposes  of  the  partnership.  The  two  part- 
ners afterwards  indorsed  the  notes  to  a 
separate  creditor  for  a  private  debt  of  one  of 
the  two.  Held,  that  although,  as  between 
these  two  partners  and  the  other  members 
of  the  firm,  the  notes  were  unjustifiably 
created,  and  possessed  by  the  two,  yet  in 
the  absence  of  all  frauds  or  connivance  in 
the  transaction  by  the  party  to  whom  the 
notes  were  indorsed,  the  firm  of  the  six  was 
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liable  for  the  amount ;  and  that,  on  the 
bankruptcy  of  the  firm,  the  holder  of  the 
notes  had  a  right  to  prove  the  amount  of 
them  against  the  joint  estate.  Ex  parte 
Bushell,  3  Mont.,  D.  <&  D.  615;  8  Jur. 
937.    (Eng.) 

37.  Bills  were  drawn  and  accepted  by 
a  bankrupt  and  two  other  directors  of  a 
brewing  firm,  describing  themselves  as  such 
directors,  but  not  otherwise  purporting  to 
bind  the  firm.  Held,  that  this  created  no 
separate  liability  of  the  bankrupt,  entitling 
the  bankers  to  prove  all  the  bills  alone. 
Ex  parte  Flinthoff,  3  Mont,  D.<&  I).  726; 
8  Jur.  766.    (Eng.) 

38.  A.  and  B.  gave  a  joint  and  several 
promissory  note  to  C,  A.  being  principal 
and  B.  surety.  A.  afterwards  executed  a 
deed  of  assignment  for  the  benefit  of  his 
creditors,  which  deed  contained  a  release 
by  the  creditors,  without  any  reservation  of 
their  remedies  against  the  sureties.  C.  exe- 
cuted this  deed  with  the  privity  and  appro- 
bation of  B.,  and  on  the  understanding  that 
his  remedies  against  B.  were  not  to  be  pre- 
judiced. C.  and  two  others,  who,  with  him, 
were  trustees  of  the  deed,  were  the  only 
creditors  who  executed  it,  and  A.  was  soon 
afterwards  adjudged  bankrupt,  the  execu- 
tion of  the  deed  being  the  act  of  bank- 
ruptcy. A  few  days  after  the  execution  of 
the  deed,  B.  committed  an  act  of  bank- 
ruptcy, and  was  adjudged  bankrupt.  Held, 
that  C.  was  entitled  to  prove  on  the  note 
against  the  estate  of  B.  Ex  parte  Harvey, 
4  De  a.,  Mac.  &  G.  881 ;  1  Bank.  &  Ins. 
B.  220 ;  23  L.  J.,  Bank.  26.     (Eng.) 

39.  Parties  to  judgment  in  ap- 
peals must  be  served  or  appear.  It 
is  the  established  doctrine  of  this  court  that 
in  cases  at  law  where  the  judgment  is  joint 
all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error  ;  and  in  chan- 
cery cases  all  the  parties  against  whom  a 
joint  decree  is  rendered  must  join  in  the 
appeal,  or  they  will  be  dismissed.  There 
are  two  reasons  for  this :  First,  That  the 
successful  party  may  be  at  liberty  to  pro- 
ceed in  the  enforcement  of  his  judgment  or 
decree  against  the  parties  who  do  not  desire 
to  have  it  reviewed.  Second,  that  the  appel- 
late tribunal  shall  not  be  required  to  decide  a 
second  or  third  time  the  same  question  on  the 


same  record.  The  appeal  would  have  been 
held  good  if  it  had  appeared  in  any  way  by 
the  record  that  all  the  parties  had  been  noti- 
fied in  writing  to  appear,  and  that  he  had 
failed  to  appear,  or  if  appearing,  had  re- 
fused to  join,  but  the  mere  allegation  of  the 
refusal  of  one  of  the  parties  to  the  judg- 
ment in  the  petition  of  the  appellant  does 
not  prove  this.  There  should  be  a  written 
notice  and  due  service  or  the  record  should 
show  his  appearance  and  refusal,  and  that 
the  court  on  that  ground  granted  an  appeal 
to  the  party  who  prayed  for  it  as  to  his  own 
interests.  Masterson  v.  Howard  et  al.  5  N 
B.  B.  130. 

40.  Powers.  Forms  No.  14  and  26  of 
general  orders  confer  powers  of  attorney  to 
any  one  named  therein,  and  it  is  not  neces- 
sary that  all  these  therein  mentioned  should 
act  jomtly.  In  re  Phelps,  Caldwell  &  Co. 
iKy.)  1  JV.  B.  B.  139. 

41.  Proceedings.  So  long  as  firm 
debts  remain  unpaid,  proceedings  in  bank- 
ruptcy, whether  voluntary  or  involuntary, 
may  be  joint.  In  re  Williams,  3  JV^.  B.  B. 
74. 

42.  Property  ia  ships.  Where  the 
names  of  two  partners  in  trade  appeared 
(among  others)  on  the  certificate  of  regis- 
try, as  owners  of  a  ship,  the  registry  acts 
did  not  prevent  the  showing  how  and  in 
what  proportions  the  several  owners  were 
respectively  entitled ;  and  though  the  title 
of  the  partners  might  have  been  derived  im- 
der  different  conveyances,  yet  if  their  shares 
were  purchased  with  the  partnership  funds, 
and  treated  by  them  as  partnership  proper- 
ty, and  the  partners  became  bankrupt,  these 
shares  were  considered  as  joint  property. 
Exparte  Jones,  '^M.d;  8.  450.    (Eng.) 

43.  Security.  It  seems  that  the  rule 
in  England,  compelling  a  creditor  who  has 
joint  security  of  insolvent  copartners,  and 
also  the  separate  security  of  the  several  co- 
partners to  elect  between  them,  is  not  law 
in  this  commonwealth.  Borden  v.  Cuyler, 
10  Gush.  (Mass.)  476. 

44.  Stock  companies.  And  be  it 
further  enacted.  That  the  provisions  of  this 
act  shall  apply  to  all  moneyed  business  or 
commercial  corporations,  and   joint  stock 
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companies;  and  that  upon  the  petition  of 
any  officer  of  any  such  corporation  or  com- 
pany, duly  authorized  by  a  vote  of  a  ma- 
jority of  the  corporators  present  at  any 
legal  meeting  called  for  the  purpose,  or  upon 
the  petition  of  any  creditor  or  creditors  of 
such  corporation  or  company,  made  and  pre- 
sented in  the  manner  hereinafter  provided  in 
respect  to  debtors,  the  like  proceedings  shall 
be  had  and  taken  as  are  hereinafter  provided 
in  the  case  of  debtors ;  and  all  the  provi- 
sions of  this  act  which  apply  to  the  debtor, 
or  set  forth  his  duties  in  regard  to  furnish- 
ing schedules  and  inventories,  executing  pa- 
pers, submitting  to  examinations,  dissolving, 
making  over,  secreting,  concealing,  convey- 
ing, assigning,  or  paying  avray  his  money  or 
property,  shall  in  like  manner  and  with  like 
force,  effect,  and  penalties,  apply  to  each  and 
every  ofBcer  of  such  corporation  or  compa- 
ny in  relation  to  the  same  matters  concern- 
ing the  corporation  or  company,  and  the 
money  and  property  thereof.  All  payments, 
conveyances,  and  assignments  declared 
fraudulent  and  void  by  this  act,  when  made 
by  a  debtor,  shall  in  like  manner  and  to  the 
like  extent,  and  with  like  remedies,  be 
fraudulent  and  void  when  made  by  a  cor- 
poration or  company.  No  allowance  or  dis- 
charge shall  be  granted  to  any  corporation 
or  joint  stock  company,  or  to  any  person  or 
officer  or  member  thereof.  Provided,  That 
whenever  any  corporation,  by  proceedings 
under  this  act,  shall  be  declared  bankrupt, 
all  its  property  and  assets  shall  be  distribu- 
ted to  the  creditors  of  such  corporations  in 
the  manner  provided  in  this  act  in  respect 
to  natural  persons.  Section  37  U.  S.  bank- 
rupt act,  1867. 


JUDGMENT. 

1.  A  judgment  cannot  be  rendered  against 
a  third  person  for  contempt  in  disobeying  an 
injunction  issued  in  aid  of  the  writ  of  bank- 
ruptcy, without  proper  proceedings  taken 
against  him  distinct  from  those  against  the 
bankrupt.  Creditors  v.  Cozzens  &  Hall,  3 
N.  B.  B.  73. 

2.  Judgments  in  favor  of  the  bankrupt 
should  be  set  forth  in  schedule  B.  No.  2, 
under  letter.    In  re  Sallee,  (Ky.)  2  N.  B. 


3.  A  warrant  of  attorney  was  given  to 
secure  a  debt  in  1819 ;  judgment  was  entered 
up,  a,fi.  fa.  issued,  and  goods  seized,  which 
were  assigned  over  to  the  plaintiff  in  1825, 
about  a  fortnight  previously  to  the  bankrupt- 
cy. It  was  held,  that  the  assignees  were 
not  authorized  by  the  6  Geo.  4,  c.  6,  s.  108, 
in  taking  possession  of  the  goods  seized  in 
execution.  Wymer  v.  Kemble,  &  B.  &  C. 
479;9Z>.  c^a.  511.    CEng.) 

4.  A  warrant  of  attorney  which  was  not 
filed  within  the  twenty-one  days  prescribed 
by  3  Geo.  4,  c.  39,  was  void  against  the  as- 
signees in  bankruptcy,  although  judgment 
was  signed  and  execution  issued  on  it  prior 
to  the  act  of  bankruptcy.  Bittleson  v.  Coop- 
er, 14  M.  &  W.  399.     (Eng.) 

5.  A  judgment  on  a  warrant  of  attorney, 
duly  entered  up  more  than  a  year  before  the 
bankruptcy  of  the  debtor,  and  registered  be- 
fore the  bankruptcy,  constitutes  a  lien,  un- 
der 1  &  2  Vict.  c.  110,  s.  13,  upon  real  es- 
tate of  the  bankrupt  debtor,  within  the 
meaning  of  the  exception  in  the  12  &  13 
Vict.  c.  106,  s.  184.  Ex  parte  Boyle,  17 
Jur.  979 ;  22  L.  J.,  Bank.  78.     (Eng.) 

6.  A  claim  where  the  gravamen  of  the 
complaint  is  fraud  is  not  so  merged  that  the 
judgment  cannot  be  said  to  be  a  debt  cre- 
ated by  fraud,  and  it  is  premisable  for  a 
court  of  bankruptcy  to  make  such  an  ex- 
amination of  the  judgment  as  will  enable  it 
to  determine  whether  the  debt  upon  which 
it  is  founded  is  created  by  fraud.  In  re 
Patterson,  1  N.  B.  B.  58. 

7.  A  defendant  sued  adversely  consented 
to  a  judge's  order  to  pay  debt  and  costs 
forthwith,  upon  which  judgment  was  en- 
tered up  and  a,fi.fa.  issued  on  the  9th  of 
February,  under  which  the  sheriff  seized 
the  goods  at  two  o'clock  of  the  same  day. 
At  three  o'clock  of  the  same  day  a  declara- 
tion of  the  defendant's  insolvency  was  filed, 
pursuant  to  6  Geo.  4,  c.  16,  s.  6.  A  fiat 
issued  on  the  10th  of  February,  and  notice 
was  given  on  that  day  to  the  sheriff.  The 
defendant  was  adjudged  a  bankrupt,  and 
assignees  were  appointed  on  the  25th  of 
February.  It  was  held,  that  the  judgment 
was  a  judgment  by  nil  didt,  and  the  execu- 
tion a  valid  execution  protected  by  1  Will. 
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4,  0.  7,  s.  7.    Bell  V.  Bidgood,  8  C.  B.  763 ; 
7  D.SL.  260 ;  19  L.  J.,  C.  P.  15.   (Eng.) 

8.  Where  a  sheriff  seized  goods  under  a,fi. 
fa.  upon  a  judgment  founded  upon  a  warrant 
of  attorney,  such  suit  becomes  void  by  the  is- 
suing of  a  fiat  against  the  debtor  before  the 
sale.  Graham  v.  Lynes,  1  Q.  B.  491 ;  14  L.  J., 
Q.  B.  290 ;  9  Jur.  1104;  S.  P.,  Goldschmidt  v. 
Hamlet,  6  ilf .  <^  ff .  187 ;  6  Scott,  N.  B.  962 ; 
1  D.  S  L.  801;  Congreve  v.  Evetts,  10 
Exch.  298.    (Eng.) 

9.  Judgments  docketed  previous  to  the 
passing  of  the  bankrupt  law  of  the  United 
States  remain  a  lien  on  the4ands  then  held 
by  the  bankrupt,  and  have  a  priority  to  pay- 
ment out  of  the  lands  affected  by  them  be- 
fore the  general  creditors,  the  commisioners' 
assignment  passing  such  land  subject  to  all 
judgments  so  docketed,  if  the  judgment 
creditor  has  not  come  in  under  the  commis- 
sion. Livingston  v.  Livingston,  2  Caines' 
Cases,  300. 

10.  After  commencement  of 
bankruptcy.  A  discharge  under  the 
bankrupt  act  of  1841,  may  be  pleaded  in 
bar  to  an  action  upon  a  judgment  founded 
upon  a  debt  existing  when  the  bankrupt 
filed  his  petition,  but  which  judgment  was 
recovered  before  the  discharge  was  granted, 
so  that  the  defendant  had  no  opportunity  of 
pleading  such  discharge  in  the  suit.  Dressar 
V.  Brooks,  3  Barb.  429. 

1 1 .  A  debt  upon  which  a  judgment  of 
law  is  founded  is  merged  in  that  judgment 
and  extinguished  by  it.  The  judgment 
consfitutes  a  new  debt  which  takes  its  date 
from  the  time  of  the  recovery.  A  judgment 
obtained  after  an  adjudication  of  bankruptcy 
is  not  provable  against  the  estate  of  the 
bankrupt.  In  re  Williams,  (Conw.)  2  N. 
B.  B.  179 ;  citing  Holbrook  v.  Foxes,  27 
Me.  Bep.  441;  Pike  ».  McDonald,  32  Me. 
Bep.  418 ;  Sampson  v.  Clark,  2  Cush.  173 ; 
Kellogg  V.  Schuyler,  2  Denio,  73 ;  Faxon  v. 
Baxter,  11  Cush.  35;  Carrington  v.  Hali- 
bird,  17  Conn.  580. 

12.  After  publication  of  notice. 
Where  a  judgment  is  obtained  against  an 
insolvent  debtor,  after  the  first  publication 
of  the  notice  of  issuing  the  warrant,  the 
judgment  is  not  provable  against  his  estate. 


because  it  was  not  in  existence  at  the  time 
of  such  publication,  and  the  original  debt  is 
not  provable,  because  it  is  merged  in  the 
judgment.  Sampson  v.  Clark,  2  Oush. 
iMass.)  173. 

1 3.  A  plaintiff  recovered  judgment  by 
default,  the  defendants  having  at  the  time 
an  equitable  defence  to  the  action,  upon 
which  the  court  of  chancery,  upon  an  ap- 
plication, would  have  granted  an  injunction 
to  restrain  the  action,  the  defendant  having 
afterwards  become  bankrupt,  held,  that  the 
jurisdiction  in  bankruptcy,  being  both  legal 
and  equitable,  the  court  would  not  admit  a 
proof  tendered  by  the  plaintiff  upon  the 
judgment.  Ex  parte  Mudie,  6  Jur.  1093. 
(Eng.) 

14.  A  debtor,  in  failing  circumstances, 
for  his  own  purposes,  caused  judgment  to  he 
entered  up  against  himself  upon  a  warrant 
of  attorney  executed  by  him  in  favor  of  a 
creditor,  who  was  ignorant  both  of  the  exe- 
cution of  the  warrant  of  attorney  and  of  the 
judgment  being  entered  up  until  long  after- 
wards. Upon  the  bankruptcy  of  the  debtor, 
held,  that  the  creditor  was  not  entitled  to 
prove  in  respect  of  the  judgment  for  the 
purpose  of  avoiding  his  debts,  being  barred 
by  the  statute  of  limitations.  Ex  parte 
Rorie,  2  Mont.,  D.SD.63;  6  Jur.  897. 
(Eng.) 

1 5.  In  an  action  to  recover  the  balance 
upon  an  account  current,  a  verdict  for  the 
plaintiff  was  taken  by  consent,  subject  to  a 
reference  to  an  arbitrator,  who  was  empow- 
ered to  direct  that  a  verdict  should  be  en- 
tered for  the  plaintiff  or  the  defendant,  and 
the  costs  were  to  abide  the  result  of  the 
award.  After  the  award,  which  was  in 
favor  of  the  plaintiff,  and  before  judgment, 
the  defendant  committed  an  act  of  bank- 
ruptcy, of  which  notice  was  given  to  the 
plaintiff  in  the  action,  but  judgment  was 
nevertheless  entered  up  upon  the  award.  On 
the  defendant  being  adjudicated  a  bankrupt, 
held,  that  the  amount  for  which  the  judg- 
ment was  entered  up,  with  interest  and 
costs,  constituted  a  provable  debt.  Ex  parte 
Harding,  5  De  G.,  Mac.  <&  G.  367.    (Eng.) 

1 6.  A  wife  may  not  prove  against  her 
husband's  estate  for  arrears  of  alimony  pay- 
able to  her  under  an  order  of  the  divorce 
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icourt.  Exparte  Rice,  10  L.  T.,  N.  S.  103; 
S.  P.,  Dickens  v.  Dickens,  31  L.  J.,  M.  C. 
183,    (Eng.) 

17.  Cannot  be  revived  by  new 
promise.  A  judgment  discharged  by  bank- 
rup^.By  cannot  be  revived  on  proof  of  a  new 
promise ;  if  there  be  any  remedy,  it  must 
be  a  new  action  on  the  new  promise.  Ott 
«.  Perry,  Phita.  B.77. 

18.  Creditor.  A  creditor  having  knowl- 
edge of  his  debtor's  insolvency,  obtained 
judgment  by  default,  issued  execution,  and 
sheriff'  levied  on  his  property.  Other  cred- 
itors petitioned  to  have  the  debtor  declared 
a  bankrupt,  in  thereby  having  committed 
the  act  of  bankruptcy.  Before  trial,  bank- 
rupt filed  voluntary  petition,  and  thereupon 
was  adjudged  bankrupt.  The  judgment 
creditor  proved  his  claim  for  the  full  amount 
of  his  judgment  less  what  he  would  receive 
from  the  execution  if  that  should  be  deemed 
a  valid  payment.  Assignee  petitioned  to 
have  the  said  judgment  set  aside  and  de- 
clared void,  and  that  said  creditor  and  the 
sheriff  be  ordered  to  pay  over  to  him,  less 
the  sheriff's  fees,  the  amount  they  severally 
lield  xsi  received  upon  said  execution,  and, 
further,  that  the  judgment  creditor's  proof 
of  claim  be  rejected.  Seld,  that  the  bank- 
rupt committed  an  act  of  bankruptcy  in  so 
suffering  his  property  to  be  taken  by  a  cred- 
itor on  legal  process,  and  also  that  the  judg- 
ment creditor  had  received  a  preference  and 
not  having  surrendered  what  property  was 
received  under  it  on  proving  his  claim  in 
bankruptcy,  the  proof  thereof  must  be  re- 
jected, and  himself  and  sheriff  ordered  to 
pay  to  the  assignee  the  amounts  in  their 
hands  received  on  such  execution,  less  the 
sheriffs  fees.  In  re  Davidson,  3  iV.  B.  M. 
196. 

19.  It  would  defeat  the  express  intent 
of  the  bankrupt  law,  if  a  prior  judgment 
creditor  could  come  in  under  an  execution 
which  being  issued  upon  a  subsequent  judg- 
ment against  a  bankrupt,  was  levied  before 
the  act  of  bankruptcy  committed.  Waters 
V,  Millar,  1  Ballas'  Perm.  E.  369. 

20.  The  rational  and  legal  construction 
of  the  30th  section  of  the  bankrupt  act 
appears  to  be   that  no  judgment  creditor 

Gaz.  65 


who  has  not  levied  his  execution,  shall  re- 
ceive any  benefit  from  his  judgment  as  to 
the  estate  or  effects  of  the  bankrupt,  vested 
in  the  commissioners  of  the  bankruptey  by 
the  act,  to  the  exclusion  or  prejudice  of  the 
creditors  at  large,  but  must  be  put  upon  the 
same  footing  with  them.  It  would  defeat 
the  express  intent  of  the  bankrupt  law,  if  a 
prior  judgment  creditor  could  come  in  un- 
der an  execution,  which  being  issued  upon 
a  subsequent  judgment  p^gainst  a  bankrupt, 
was  levied  before  the  act  of  bankruptey 
committed.  In  that  case  the  creditor  who 
sues  out  the  execution  is  entitled  to  the 
moned  levied.  Gibbs  v.  Gibbs,  (1788,)  1 
Dallas'  Pa.  B.  371 ;  citing  1  P.  Wms.  737. 

2 1 .  The  entering  up  of  a  judgment,,even 
though  prior  to  the  commencement  of  bank- 
ruptcy proceedings,  is  void  if  the  debtor 
suffered,  not  procured,  recovery  of  the 
judgment,  and  the  subsequent  execution 
and  levy,  and  the  creditor  had  reasonable 
cause  to  believe  his  debtor  insolvent.  Beat- 
tie,  assignee,  etc.  v.  Gardner  et  al.  (^N.  B. 
N.  r.)  4  N.  B.  B.  106 ;  citing,  Shawhan 
V.  Wherritt,  7  Howard,  627 ;  Black  &  Se- 
cor,  1  N.  B.  B.  81 ;  in  re  Belden,  2  N.  B. 
B.  14 ;  in  re  Black  &  Secor,  2  N.  B.  B.  65  ; 
Fitch  et  al.  v.  McGee,  2  N.  B.  B.  164 ;  in  re 
Wells,  3  N.  B.  B.  95. 

22.  A  creditor  who  sues  and  obtains 
judgment  having  reasonable  cause  to  be- 
lieve that  the  firm  was  insolvent  at  the  time 
he  obtained  the  judgment  and  issued  his 
execution  will  not  be  allowed  to  receive  any 
of  the  proceeds  of  the  sale  of  the  debtor's 
property^  but  the  sheriff  must  pay  the  same 
to  the  assignee.  In  re  Black  &  Secor,  (/S. 
D.  N.  r.)  1  N.  B.  B.  81;  citing  Bucking- 
ham V.  McLean,  18  Howard,  150,  167 ;  Gib- 
son V.  King,  1  Carr  <&  Marsh,  458  ;  Gore  v. 
Lloyd,  12  M.  &  W.  463 ;  Denny  v.  Dana,  2 
Gushing,  160,  172;  Beals  v.  Clark,  13 
Gray,  18,  21;  Shawhan  ,».  Wherritt,  7 
Howard,  627,  644. 

23.  When  a  creditor  is  about  to  recover 
a  judgment  against  his  debtor,  and  the  debtor 
makes  a  general  assignment  of  all  his  prop- 
erty for  the  benefit  of  all  his  creditors  be- 
fore the  judgment  is  rendered,  such  convey- 
ance is  not  necessarily  a  conveyance  with 
intent  to  delay,  defraud  or  hinder  creditors. 
Langley  v.  Perry,  (^Ofeio,)  2  N.  B.  B.  180. 
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,  24.  A  judgment  given  more  than  six 
months  hefore  the  filing  of  the  petition  by 
the  bankrupt  is  not  void,  although  taken 
contrary  to  the  bankrupt  act.  In  re  Ful- 
ler, 4  N.  B.  B.  29 ;  s.  c.  2  C.  L.  N.  373. 

25.  A  judgment  obtained  on  breach  of 
promise  to  marry  is  a  debt  provable  in  bank- 
ruptcy and  is  barred  by  a  discharge.  In  re 
Sidle,  iOhio,)  2  N.  B.  B.  77;  citing  Patterr 
son,  1  N.  B.  B.  58. 

26.  Where  a  judgment  is  regularly  re- 
covered under  the  laws  of  a  state,  and  exe- 
cution and  levy  have  duly  followed  the  en- 
entering  of  a  judgment,  the  same  is  void, 
even  though  entered  prior  to  the  commence- 
ment of  bankruptcy  proceedings,  if  the 
debtor  suffered  the  recovery  of  the  judgment 
and  the  subsequent  execution  and  levy,  pro- 
vided the  creditor  had  reasonable  cause  to 
believe  the  debtor  insolvent.  Beattie,  as- 
signee, V.  Gardner  et  al.  (^N.  D.  N.  Y.)  4 
JSr.  B.  B.  106 ;  citing  "Williams  v.  Bacon,  11 
Wend.  636  ;  Rusa  v.  Cooper,  2  Cowp.  629 ; 
Foster  v.  Goulding,  9  Gray,  50,  52 ;  Shaw- 
han  V.  Wherritt,  7  How.  627 ;  Black  &  Secor, 

1  N.  B.  B.  81;  id.  2  N.  B.  B.  65;   in  re 
Belden,  2N.B.B.U;  Fitch  et  al.  v.  Magie, 

2  JV.  B.  B.  164;  in  re  "Wells,  3  N.  B.  B. 
95. 

27.  A  creditor  of  the  bankrupt  may  pe- 
tition the  court  for  relief,  to  be  paid  a  judg- 
ment against  the  bankrupt  out  of  moneys  in 
the  hands  of  the  assignee  in  bankruptcy; 
but  the  court  will  not  grant  an  order  to  that 
effect  upon  a  mere  motion,  supported  by  affi- 
davits alone,  without  any  petition.  In  re 
Smith,  (S.  D.  N.  Y.)  2  N.  B.  B.  98 ;  citing 
in  re  Kerosene  Oil  Co.  2  iV.  B.  B.  164. 

28.  When  the  record  of  a  judgment  in 
a  state  court  showed  that  the  suit  was  one 
to  recover  a  debt  created  by  fraud,  a  court  of 
bankruptcy  will  not  go  behind  that  record  to 
call  in  question  its  verity  before  that  court. 
In  re  Robinson,  {S.  B.  N.  Y.)  2  N.  B.  B. 
108.  . 

29.  Where  creditors  have  obtained  a 
judgment  against  their  debtor  and  proceed 
with  due  diligence  to  issue  execution,  the 
U.  S.  bankrupt  law  will  protect  them  in  the 
advantage  thus  secured,  although  the  execu- 
tion was  issued  just  before  the  filing  of  the 


petition  in  bankruptcy,  and  at  that  time  the 
debtor  may  have  had  doubts  as  to  the  sol- 
vency of  the  debtor.  In  re  Kerr,  (Mo.")  2 
N.  B.  B.  124. 

30.  A  creditor  commenced  an  action 
against  his  debtor,  who,  pending  the  action, 
filed  his  petition  in  bankruptcy;  the  said 
creditor  did  not  prove  his  claim  in  bank- 
ruptcy, but  proceeded  to  judgment.  After 
judgment  had  been  recovered  the  bankrupt 
obtained  his  discharge.  The  plaintiff' sought 
to  examine  the  defendant  (bankrupt)  on 
proceedings  supplementary  to  judgment,  and 
the  defendant  moved  to  stay  the  proceedings. 
The  court  decided  that  the  debt  being  prov- 
able, it  was  affected  by  the  discharge 
World  Company  v.  Brooks,  ^  N.  B.  B.  146. 

31.  A  creditor  whose  debt  is  provable 
cannot  prosecute  to  final  judgment  either  at 
law  or  equity  therefor,  against  the  bankrupt 
until  the  debtor's  discharge  shall  have  been 
determined.  In  re  Snedaker,  3  N.  B.  B. 
155 ;  citing  Davis  v.  Bittel  et  al.  2  JV.  B.  B. 
125. 

32.  Where  a  judgment  has-been  ren- 
dered for  a  debt  by  a  justice  of  the  peace 
previous  to  the  adjudication  of  bankruptcy 
and  still  remains  unsatisfied,  the  debt  is 
not  so  merged  in  the  judgment  as  to  deprive 
the  creditor  of  the  right  to  prove  it.  In  re 
Vickery,  (Jfic/t.)  3  N.  B.  B.  171. 

33.  A  creditor  who  had  obtained  judg- 
ment in  Georgia  against  a  bankrupt  in  1858, 
sought  to  prove  his  claim  in  bankruptcy. 
The  court  decided  that  his  judgment  was 
entitled  to  no  priority  as  by  the  laws  of 
Georgia  he  had  no  lien,  and  further  that  the 
U.  S.  bankrupt  law  of  1867  recognizes  as 
liens  only  those  that  are  valid  and  bind 
iug  in  the  state  where  the  property  is 
situated.  In  re  Cozart,  {Georgia,")  3  N. 
B.  B.  126. 

34.  A  creditor  cannot  be  held  in  custody 
on  account  of  a  judgment  obtained  against 
him  for  costs  in  an  action  in  a  state  court,  if 
he  has  been  declared  a  bankrupt  in  the 
United  States  court.  In  re  Borst,  2  N.  B. 
iJ.  92. 

35.  A  judgment  creditor  cannot  claim 
the  jurisdiction  of  the  bankruptcy  court  for 
the  collection  of  his   debt,  where  it  is  fully 
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secui^ed  by  being  the  only  lien  on  real  estate 
of  g«-eater  value  than  the  amount  of  his 
debt,  Avery  v.  Johann,  (  Wis.)  3  N.  B.  B. 
36  ;  citing  Shawhan  v.  Wherritt,  7  How. 
029, 

36.  A  creditor  of  a  bankrupt  whose 
claim  is  in  the  form  of  a  judmgent,  will 
share  with  the  other  creditors  in  the  distri- 
bution of  the  assets  of  real  estate,  derived 
from  the  collection  of  a  promissory  note. 
In  re  Erwiu  &  Hardie,  ((?a.)  3  N.  B.  B. 
142. 

37.  A  judgment  was  obtained  in  a  state 
court  upon  a  debt  provable  in  bankruptcy, 
against  a  debtor  who  appealed  therefrom 
and  thereafter  petitioned  and  was  adjudica- 
ted a  bankrupt.  One  of  his  sureties  on  the 
appeal,  becoming  insolvent,  judgment  credi 
tors  gave  notice  to  bankrupt  to  furnish  new 
securety  or  abandon  the  appeal.  Bankrupt 
applied  for  injunction  to  restrain  judgment 
creditors  in  the  premises,  which  was  grant- 
ed. On  hearing  of  a  motion  to  dissolve  the 
injunction,  the  court  decided  it  was  properly 
granted  and  would  not  be  dissolved  until 
bankrupt  had  reasonable  time  to  obtain  his 
discharge.  In  re  Metcalf  &  Duncan,  (JE. 
D.N.  Y.)N.B.B.Sup.xlm. 

38.  Where  a  creditor  is  about  to  get  a 
judgment  against  his  debtor,  and  the  latter 
makes  a  general  assignment  under  a  state 
insolvent  law  for  the  benefit  of  his  creditors, 
this  is  a  conveyance  with  intent  to  delay, 
defraud  and  hinder  the  creditor,  and  is  an 
act  of  bankruptcy  under  section  39  of  the  U. 
S.  bankrupt  act  of  1861.  Langley  v.  Perry, 
(07tio,)  1  N.  B.  B.  155  ;  citing  ex  parte 
Eames,  2  Story  B.  824 ;  Judd  v.  Ives,  4 
Met.  401 ;  4  Wheaton,  195  ;  5  id.  22 ;  Com- 
monwealth V.  O'Hara,  JV.  B.  B.  Sup.  xix. 

39.  Until  the  debtor  commits  an  act  of 
bankruptcy,  any  creditor  may  lawfully  sue 
him,  and  proceed  to  judgment,  execution, 
levy  and  sale,  but  if  the  debtor  suffers  the 
plaintiff  to  obtain  an  advantage  by  j  iidgment 
or  otherwise  over  the  other  creditors,  that 
will  be  of  itself  an  act  of  bankruptcy. 
Smith  V.  Buchanan,  (iV.  B.  N.  T.)  4  N.  B. 
B.  133. 

40.  In  North  Carolina  a  judgment  is  not 
a  lien  until  levy  made  on  the  property  of 


defendant,  hence  if  this  has  been  neglected 
it  will  have  no  priority  over  the  other  claims 
against  the  defendant,  when  he  has  been  de- 
clared a  bankrupt.  In  re  Mcintosh,  (^N.C.) 
2  N.  B.  B.  148;  citing  Smith  v.  Spencer,  3 
Indell's  Law  Case,  256. 

41.  Where  judgments  were  obtained  in 
good  faith  against  a  bankrupt,  and  levies  on 
executions  issued  under  them  were  made 
prior  to  the  filing  of  his  petition  in  bank- 
ruptcy, after  which  injunctions  were  granted 
by  the  bankruptcy  court,  which  court  held 
on  a  motion  to  dissolve  them,  that  as  it  did 
not  appear  that  the  property  levied  upon 
was  worth  more  than  the  amount  of  the 
judgments,  nor  that  a  sale  by  the  assignee 
would  realize  any  more  than  a  sale  by  the 
sheriff,  and  as  there  was  no  proof  that  any 
advantage  would  result  to  any  creditor  by 
continuing  the  injunctions  they  must  be  dis- 
solved. In  re  Wilbur,  (S.  D.  N.  Y.)  3  N. 
B.  B.  71. 

42.  The  plaintiff  in  a  judgment  obtained 
in  the  federal  court  on  which  execution  is- 
sued, and  under  which  the  marshal  sold 
real  estate  is  entitled  to  the  proceeds  of  such 
sale,  although  that  judgment,  execution  and 
levy  under  it  was  subsequent  to  the  judg- 
ment, execution  and  levy  of  the  process 
from  the  state  court,  but  the  sale  is  made 
subject  to  all  prior  lawful  encumbrances. 
In  re  Jordan,  (iV.  C.)  3  N.  B.  B.  45. 

43.  Where  a  creditor  having  a  judgment 
against  a  bankrupt,  which  is  a  lien  upon  his 
real  estate,  proves  his  debt  in  bankruptcy; 
and  comes  in  upon  the  bankrupt's  estate  for 
the  whole  debt,  the  assignee  in  bankruptcy 
is  entitled  to  be  subrogated  to  the  rights  of 
the  judgment  creditor,  as  regards  its  lien 
upon  the  real  estate.  Wallace  v.  Conrad,  3 
JV.  B.  B.  10;  citing  McLean  v.  McLean, 
200. 

44.  The  debt  upon  which  judgment  is 
founded,  is  merged  in  the  judgment ,  and 
hence  thereafter  all  remedies  and  proceed- 
ings for  the  collection  of  the  debt  must 
be  based  upon  the  judgment,  nevertheless 
on  equitable  principles  a  creditor  may  be 
allowed  to  go  back  of  his  judgment,  and 
show  that  the  debt  was  in  existence  at  the 
time  of  filing  the  petition  for  adjudication 
of  bankruptcy,  and  be  permitted  to  prove 
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his  judgment  against  the  bankrupt's  estate. 
In  re  Crawford,  (iMicft.)  3  JV.JS.2J.  171; 
citing  in  re  Patterson,  N.  B.  B.  Sup.  xxviii.; 
The  Bank  of  the  Metropolis  v.  Guttschlick, 
14  Pet.  19,  32;  United  States  v.  Hoyt,  1 
Bl.  C.  C.  326,  328,  9;  Clark  v.  Rowhng,  3 
(^Conn.}  216;  Drake  v.  Campbell,  3  East, 
258,  9 ;  in  re  Brown,  3  JV.  B.  B.  145 ;  in  re 
Williams,  2  JV.  B.  B.  79,  dissented  from. 

45.  A  debt  is  not  so  merged  in  the  judg- 
ment as  to  deprive  the  creditor  of  the  right 
to  prove  it,  although  it  may  have  been  re- 
covered after  proceedings  in  bankruptcy 
have  been  commenced.  In  re  Brown,  (S. 
D.  JV.r.)  3  JV.  B.  B.  145 ;  in  re  "Williams, 
2  N.  B.  B.  79,  dissented  from. 

46.  A  judgment  creditor,  H.,  having  by 
leave  of  a  judge  proceeded  against  a  garni- 
shee, who  was  an  auctioneer,  and  P.  sent 
him  goods  for  sale  for  ready  money,  not  to 
be  recovered  until  payment.  The  auctioneer 
sold  them  on  those  terms,  stated  in  the  con- 
ditions of  sale,  and  received  part  of  the 
price  from  some  of  the  purchasers ;  but  H., 
■who  had  purchased  part,  took  them  away 
without  payment,  and  without  the  consent 
of  the  auctioneer  or  of  P.  H.  refused  to 
pay,  offering  to  set  off  a  debt  due  to  him 
from  P.;  this  was  declined.  A.  having  ob- 
tained judgment  against  P.,  obtained  an  or- 
der to  attach  the  price  of  the  goods  remain- 
ing in  the  auctioneer's  hands,  under  17  & 
18  Vict.  c.  125,  s.  61,  which  was  served  on 
the  garnishee.  On  the  same  day,  but  after 
the  service,  P.  became  bankrupt.  His  assig- 
nees claimed  the  money  from  the  garnishee, 
and  also  demanded  payment  from  A.  of  the 
price  of  the  goods  taken  away  by  him. 
Held,  that  the  service  of  the  order  bound 
the  debt,  so  as  to  render  the  judgment  cred- 
itor a  creditor  having  security  for  his  debt, 
within  12  &  13  Vict.  c.  106,  s.  184,  but  did 
not  give  a  lien,  so  as  to  bring  him  within  the 
exception  in  that  section ;  and,  consequently, 
that  the  judgment  creditor  could  not  pre- 
vail against  the  assignees.  Holmes  v.  Tut- 
ton,  5  m.  &  Bl.  65;  1  Jur.,  JV.  8.  975;  24 
L.  J.,  Q.  B.  346.     (Eng.) 

47.  Held,  also,  that  if  the  auctioneer 
should  sue  H.  in  his  own  name  ex  contractu, 
for  the  goods  sold,  H.  would  have  a  defence 
by  a  plea  in  the  nature  of  set-off,  or  at  least 
by  way  of  equitable  defence;  or  if  the  assig- 


nees sued  on  the  contract,  he  would  have  a 
defence  by  way  of  mutual  credit,  but  the 
assignees  might  recover  in  trover,  to  which 
H.  would  have  no  defence.    Id. 

48.  A  garnishee  was  ordered  under 
17  &  18  Vict.  c.  125,  s.  63,  to  pay  a 
plaintiff's  judgment  debt  forthwith,  or 
execution  to  issue.  The  order  was  served 
and  payment  demanded,  but  subsequently 
and  before  payment  or  execution,  the  judg- 
ment debtor  became  bankrupt.  Held, 
that  the  plaintiff  was  only  a  creditor  having 
security  for  his  debt  within  12  &  13  Vict.  c. 
125,  s.  184;  that  such  security  was  not  .such 
a  lien  as  was  protected  by  the  exception 
in  that  section,  and  that  he  was  not  entitled 
to  the  amount  of  his  judgment  debt  in  the 
garnishee's  hands  as  against  the  assignees  in 
bankruptcy  of  the  judgment  debtor.  Fil- 
bnry  v.  Brown,  6  Jw.,  JV.  8.  1151 ;  9  W 
B.  147  ;  3  L.  T.,  JV.  8.  380.    (Eng.) 

49.  A  sequestration  issued  by  a  judg- 
ment creditor  of  a  beneficied  clergyman, 
who  becomes  bankrupt,  is  entitled  to  a  pri- 
ority over  a  subsequent  sequestration  issued 
by  his  assignees  under  the  bankruptcy,  not- 
withstanding that  the  fli-st  of  such  seques- 
tration was  not  published  until  after  the 
commission  of  the  act  of  bankruptcy.  Hop- 
kins V.  Clark,  4  B.  &  8.  836  ;  10  Jur.,N.S. 
439 ;  33  i.  J.,  g.  JS.  93 ;  12  W.  B.  370 ;  af- 
firmed, on  appeal,  5  B.  &  8.  753 ;  10  Jw., 
JV.  8.  1071 ;  33  L.  J.,  Q.  B.  334;  12  W.  B 
1029.     (Eng.) 

50.  The  judgment  creditor  in  such  case 
is  not  a  creditor  having  Security  for  his  debt 
within  12  &  13  Vict.  c.  106,  s.  184.    Id. 

5 1 .  Where  goods  are  seized  by  an  execu- 
tion creditor,  bona  fide  on  a  judgment  en- 
tered on  a  warrant  of  attorney  after  a  secret 
act  of  bankruptcy,  but  not  sold  until  after 
the  date  and  issuing  of  the  fiat,  and  notice, 
it  was  held,  that  the  assignees  of  the  bank- 
rupt debtor  were  entitled  to  the  goods.  Skey 
V.  Carter,  11  M.  (&  W.  571 ;  2  B.,  JV.  S. 
831 ;  5  Scott,  JV  JB.  877,  n;  7  Jur.  427 ;  12 
L.  J.,  Exch.  511 ;  S.  P.,  Wliitmore  v.  Rob- 
inson, 1  D.,  N.  8.  124 ;  8  JIf .  <&  TT.  462 ;  5 
Jur.  1088;  Lackington  v.  McLachlan,  5 
Scott,  N.  B.  874.    (Eng.) 

52.  Under  6  Geo.  4,  c.  16,  s.  108,  an  ex- 
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ecution  on  a  judgment  founded  on  a  warrant 
of  attorney  to  be  good  against  a  fiat  must  be 
so  executed,  that  the  execution  creditor  has 
ceased  to  be  a  creditor  of  the  bankrupt  hold- 
ing a  security  for  his  debt ;  the  sale  under 
the  execution  must  therefore  be  complete 
before  the  fiat.  Ward  v.  Dalton,  7  G.  B. 
643;-  13  Jur.  784;  18  L.  J.,  C.  P.  236. 
(Eng.> 

53.  A  creditor  on  a  judgment  founded 
upon  a  warrant  of  attorney,  issued  execution 
thereon,  and  seized  and  sold  the  goods  of  the 
debtor  on  a.fi.fa.,  without  notice  of  any  act 
of  bankruptcy  committed.  On  the  day  after 
the  sale,  a  flat  issued  against  the  debtor.  It 
was  held,  that  the  assignees  were  not  enti- 
tled to  recover  fi'om  the  creditor  the  proceeds 
of  the  sale,  inasmuch  as  at  the  time  of  the 
fiat,  he  was  not  a  creditor  of  the  bankrupt 
within  6  Geo.  4,  c.  16,  s.  108.  Ramsey  v. 
Eaton,  10  M.  &  W.  22.     (Eng.) 

54.  Judgment  was  entered  up  on  a  war- 
rant of  attorney  given  by  two  joint  traders, 
and  a  fl.  fa.  issued  returnable  on  the  2nd 
May.  On  the  1st  of  that  month  the  sheriff's 
ofBcer  received  from  the  defendant  the  money 
directed  to  be  levied.  On  the  2d  May,  one 
of  them  committed  an  act  of  bankruptcy, 
and  the  other  on  the  5th.  On  the  11th  a 
commission  of  bankruptcy  issued ;  and  on 
the  19th  the  sheriff  paid  over  the  money  to 
the  execution  creditor.  In  an  action  by  the 
assignees,  it  was  held,  that  the  creditor  was 
entitled  to  return  it,  not  being  a  creditor 
having  a  security  at  the  time  of  the  bank- 
ruptcy. Morland  v.  Pellatt,  &  B.  &  G.  722; 
iM.&B.  411.     (Eng.) 

55.  Confession  of.  When  a  debtor 
confessed  a  judgment  within  four  months 
before  the  filing  of  the  petition  against  him, 
being  at  the  time  insolvent,  and  his  creditors 
have  reason  to  believe  him  to  be  so,  the 
court  decided  such  confession  of  judgment 
was  in  fraud  of  the  U.  S.  bankrupt  act  of 
1867,  and  further  that  such  judgment  being 
taken  for  the  security  of  several  other  judg- 
ments, regular  and  valid,  and  to  facilitate 
their  collection  does  not  effect  their  validity. 
Vogle  V.  Lathrop,  (Pa.)  4  N.  B.  B.  146. 

56.  A  plaintiff  in  execution,  upon  a  judg- 
ment by  confession,  ceased  to  be  a  creditor, 
having  security  for  his  debt,  within  the  6 


Geo.  4,  c.  16,  s.  108,  when  the  goods  seized 
under  that  execution  were  sold,  even  though 
an  act  of  bankruptcy  was  committed  before 
the  return  of  the  writ.  Higgins  v.  McAdam, 
ZY.d^J.l.    (Eng.) 

57.  A  confession  of  judgment  given  by  a 
debtor  as  security  for  borrowed  money  given 
before  he  became  insolvent  is  valid.  Judg- 
ments obtained  against  an  insolvent  debtor 
by  creditors  who  were  not  fully  aware  of 
his  condition  are  good  against  his  assets.  In 
re  Wright,  (JV.  /.)  2  N.  B.  B.  155  ;  citing 
Buckingham  v.  McLean,  13  Howard,  150 ; 
Merchants  Nat.  Bank  of  Hastings  v.  Truax, 
1  N.  B.  B.  141. 

58.  Where  a  firm  was  insolvent,  and  at 
the  time  of  giving  a  note  and  a  warrant  of 
attorney  to  confess  judgment,  had  reason  to 
believe  that  they  could  not  pay  their  debts, 
in  the  ordinary  course  of  business,  the  giv- 
ing of  such  a  note  operated  as  a  preference. 
Campbell  v  Traders'  National  Bank,  (77Z.) 
3  N.  B.  B.  124. 

59.  A  confession  of  judgment  by  an  in- 
solvent debtor  with  intent  to  give  a  prefer- 
ence to  a  creditor  is  an  act  of  bankruptcy ; 
but  the  insolvency  or  contemplation  of  insol- 
vency must  be  averred,  and  shown  in  the 
involuntary  petition  filed  against  the  debtor. 
In  re  Craft,  (5.  D.  iV.  F.)  1  N.  B.  B.  89; 
citing  Black  &  Secor,  1  N.  B.  B.  81 ;  Ogden 
V.  Jackson,  1  Johns.  370;  Locke  ». Winning, 
3  Mass.  325 ;  Phoenix  v.  the  Assignee  of 
Ingraham,  5  Johns.  412 ;  Gore  v.  Lloyd,  12 
Met.  480 ;  Gibson  v.  King,  1  G.  <&  M.  458; 
Buckingham  v.  McLean,  13  Howard,  150, 
167. 

60.  A  judgment  confessed  contrary  to 
the  provision  of  the  U.  S.  bankrupt  act  of 
1867  is  not  void  unless  a  petition  in  bank- 
ruptcy is  filed  by  or  against  the  debtor 
within  six  months  from  the  entry  of  the 
judgment.  A  judgment  by  confession  is 
not  void  under  the  code  for  want  of  a  sufii- 
cient  statement  of  the  facts,  out  of  which 
the  indebtedness  arose,  except  as  to  the  cred- 
itors, who  have  acquired  a  lien  upon  the 
debtor's  property  before  a  sale  upon  the 
confessed  judgment.  The  district  court 
has  jurisdiction  to  ascertain  and  liquidate  all 
liens  upon  the  bankrupt's  property,  and  in 
the  exercise  of  this  jurisdiction  may  enjoin  a 
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creditor  from  enforcing  a  judgment  in  a, 
state  court  against  the  property  of  bank- 
1  upt,  but  after  the  process  of  the  state  court 
has  been  executed  by  a  sale  of  property  the 
district  court  will  not  interfere.  In  re 
Fuller,  (Oregrow),  4  JV.  B.  JR.  29;  citing 
Milner  v.  Earle,  24  JV.  T. ;  Lee  v.  Fig,  37 
Cal.  336. 

61.  Confessed  to  assignee.     An 

assignment  in  fraud  of  creditors,  being  valid 
3s  between  the  parties,  the  assignee  cannot 
take  a  judgment  and  execution,  which  shall 
bind  the  subject  of  the  assignment  until  this 
is  annulled,  released  or  abandoned,  so  as  to 
revest  the  property  in  the  assignee.  The 
intention  to  use  a  judgment  confessed  by  a 
fraudulent  assignor  to  a  fraudulent  assignee, 
only  in  case  the  assignment  should  be 
adjudged  invalid,  connects  the  judgment, 
and  infects  it  with  the  vices  of  the  assign- 
ment.   Mackie  v.  Cairns,  5  Cowen,  547. 

62.  Creditors   liable    for  Illegal 

acts.  Judgment  creditors  who  direct  the 
sheriff  to  sell  property  which  has  been  as- 
signed by  the  judgment  debtor  in  trust  for 
the  benefit  of  creditors,  and  who  indemnify 
him  for  so  doing,  are  jointly  liable  with  the 
sheriff  to  the  assignee  for  such  illegal  act. 
Ball  V.  Loomis,  2  Tiffany,  (29  JV.  Y.)  412. 

63.  Creditor,  lien  of.  Where  a  vol- 
untary assignment  for  the  benefit  of  credit- 
ors was  made  by  debtors,  and  the  deed  of 
assignment  placed  in  the  hands  of  the 
assignee,  who  hesitated  to  accept  for  six 
hours,  and  then  claimed  the  property,  but 
before  he  concluded  to  accept  the  property 
was  levied  upon,  by  virtue  of  executions 
against  the  assignors,  it  was  held,  that  the 
judgment  creditors  had  obtained  a  lien  upon 
the  goods,  and  were  entitled  to  have  their 
debts  satisfied  in  preference  to  the  debts  of 
the  creditors,  provided  for  by  the  assign- 
ment.   Crosby  v.  Hillyer,  24  Wendell,  280. 

64.  Creditor  procuring  arrest  of 

debtor.  A  judgment  creditor  who  makes 
a  demand  of  the  debtor  that  he  apply  his 
property  and  choses  in  action  to  the  payment 
of  the  judgment,  and  who  on  his  refusal  pro- 
cures a  warrant  to  be  issued  for  his  arrest 
pursuant  to  the  act  to  abolish  imprisonment 
for  debt,  and  to  punish  fraudulent  debtors. 


thereby  acquires  a  right  to  have  the  equita- 
ble assets  of  the  debtor  appropriated  to  the 
paj'ment  of  his  judgment  creditors.  The 
debtors  cannot  defeat  this  right  by  subse- 
quent acts  in  favor  of  other  judgment  credi- 
tors. Hall  et  al.  v.  Kellogg,  2  Kernan,  (12 
JV.  r.)  325. 

65.  Nor  are  other  judgment  creditors 
who  before  the  arrest  of  the  debtor  on  the 
first  warrant,  make  similar  demands  of  and 
procure  similar  warrants  to  be  issued  against 
him,  which  are  executed  at  the  same  time, 
with  the  first  issued,  entitled  to  a  pro  rata 
share  of  the  assets.  Where  the  plaintiff  ap- 
plied to  the  debtor  to  appropriate  bis  dioses 
in  action  to  the  payment  of  their  judgment 
and  which  he  declined  to  do,  and  they  pro- 
cured a  warrant  to  be  issued  and  delivered 
to  the  sheriff  for  his  arrest ;  and  the  debtors, 
to  prevent  the  plaintiffs  from  acquiring  pref- 
erence and  to  ensure  an  equitable  distribu- 
tion of  his  property  between  them  and  other 
creditors,  concealed  himself  and  the  latter 
with  his  connivance,  made  similar  demands 
and  procured  similar  warrants  to  be  issued 
to  the  sheriff,  who  arrested  and  brought  him 
before  the  ofiScer  by  virtue  of  all  the  war- 
rants, and  he  was  convicted  and  a  precept 
for  his  commitment  made  out,  when  he  elec- 
ted and  did  make  an  assignment  of  his  pro- 
perty under  the  11th  section  of  the  act. 
Held,  that  the  plaintiffs  were  entitled  to  have 
their  judgments  first  satisfied  out  of  the  pro- 
ceeds of  the  assigned  estate,  and  that  the 
residue  should  be  distributed  to  the  others, 
in  the  order  in  which  they  make  their  second 
demands.    Id. 

66.  Creditors,  right  of.  Where  there 
is  no  dispute  as  to  the  validity  of  the  judg- 
ments under  which  executions  were  issued 
and  made,  the  execution  creditors  are  enti- 
titled  to  satisfaction  out  of  the  proceeds  of 
the  goods  levied  on  by  the  sheriff,  and  after- 
wards seized  by  the  United  States  marshal 
under  a  warrant  in  bankruptcy.  Swope, 
Levy  et  al.  v.  Arnold,  {Mo.}  5  JV.  B.B.  148. 

67.  Creditor,  right  of  redemption 
of.  The  right  of  a  judgment  creditor  to  re- 
deem premises  which  have  been  sold  upon 
a  prior  execution  against  the  property  of  his 
debtor,  cannot  be  defeated  by  the  act  of  the 
purchaser  in  paying  the  judgment  under 
which  the  creditor  claims  to  redeem  without 
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his  consent,  especially  where  such  payment 
is  not  made  until  after  the  redeeming  creditor 
has  actually  paid  to  the  sheriff  the  amount 
of  the  purchase  bid  with  interest,  and  has 
commenced  delivering  to  the  sheriff  the  pa- 
pers required  by  the  statute  to  be  present- 
ed to  and  left  with  him.  A  stranger  to  a 
judgment  has  no  right  to  pay  the  same, 
for  the  purpose  of  extinguishing  the  lien 
thereof  and  preventing  the  holder  from  re- 
deeming by  virtue  thereof.  The  People  v. 
Beebe,  1  Barb.  379. 

68.  Debts  due  on.  A  plaintiff  in 
an  action  for  a  breach  of  promise  of  mar- 
riage, having  recovered  above  IQOl.  damages 
against  a  trader,  who,  between  verdict  and 
judgment,  committed  an  act  of  bankruptcy. 
ifeM,  that  the  debt  due  upon  the  judgment 
after  it  was  entered  up,  was  not  a  good  peti- 
tioning creditor's  debt.  Ex  parte  Chails,  14 
East,  197 ;  1  Bose,  372;  16  Ves.  256;  Briss 
V.  Gilbert,  2  M.  (&  S.  70.     (Eng.) 

69.  It  is  no  objection  to  a  commission, 
when  the  petitioning  creditor's  debt  is  on  a 
judgment,  that,  prior  to  presenting  a  peti- 
tion for  a  commission,  the  petitioning  credi- 
tor had  not  relinquished  his  judgment.  Bry- 
ant V.  Withers,  2  Bose,  S;  2  M.  d^  S.  12Z; 
(Eng.) 

70.  A  debt  for  money  lent,  due  to  a  cred- 
itor at  the  time  when  an  act  of  bankruptcy 
is  committed  by  the  debtor,  is  sufficient  to 
support  a  commission  against  him,  though 
afterwards,  and  before  petitioning  for  such 
commission,  the  creditor  obtains  judgment 
against  him  for  a  sum  of  money  including 
such  debt.    Id. 

71.  A  judgment  creditor,  who  has  taken 
his  debtor  in  execution,  cannot  afterwards 
sue  out  a  commission  against  him  upon  the 
same  debt.  Cohen  v.  Cunningham,  8  T.  B. 
123.    (Eng.) 

72.  A  judgment  debt  is  a  good  debt  on 
which  to  found  a  petition  in  bankruptcy,  al- 
though the  debtor  has  been  taken  in  execu- 
tion under  a  ca.  sa.,  and  subsequently  and 
before  the  date  of  the  petition  discharged 
for  custody  under  the  insolvent  debtor's  act, 
1  &  2  Vict.  c.  110,  and  the  debt  duly  in- 
serted in  the  schedule.  Watson  v.  Hum- 
phrey, 10  Exch.  784;  24  L.  J.,  Exch.  190; 


3  C.  L.  B.  1048 ;    8.  P.,  in  re  Watson,  2 
Bank.  <&  Ins.  B.  51.    (Eng.) 

73.  Discharge  of  by  payment  of 
debt.  No  creditor  whose  debt  is  provable 
under  the  act  shall  be  allowed  to  prosecute 
to  final  judgment  any  suit  at  law,  or  in 
equity  therefor  against  bankrupt  until  the 
question  of  the  debtor's  discharge  shall  have 
been  determined.  Section  21  U.  S.  bank- 
rupt act,  1867. 

74.  Entry  of,  when  a  fraudulent 
preference.  If  a  creditor  having  know- 
ledge of  his  debtor's  insolvency,  or  notice  of 
such  facts  as  make  it  reasonable  to  believe 
that  the  debtor  is  insolvent,  causes  a  judg- 
ment to  be  entered  against  him,  and  he  thus 
executes  the  dormant  power  with  which  he 
is  clothed  by  virtue  of  a  warrant  to  con- 
fess judgment,  it  is  an  act  of  bankruptcy 
participated  in  by  the  creditor,  and  all  ad- 
vantages obtained  under  it  are  in  violation 
of  the  law.  Golson  et  al.  v.  Neihoff  et  al. 
5  N.  B.  B.  56. 

75.  Fictitious.  Where  a  fictitious 
judgment  was  obtained  against  a  debtor 
prior  to  the  passage  of  the  IT.  S.  bankrupt 
act  of  1867,  on  which  execution  was  issued 
and  property  of  the  debtor  levied  upon  after 
the  passage  of  the  act ;  the  court  decided 
that  the  debtor  had  procured  or  suffered  his 
property  to  be  taken  by  legal  process,  and 
had  transferred  his  property  with  intent  to 
delay,  hinder  and  defraud  his  creditors,  and 
had  thereby  committed  acts  of  bankruptcy. 
In  re  Schick,  (S.  D.  N.  T.)  N.  B.  B.  Sup. 
xxxviii. 

76.  A  judgment  shown  to  be  fictitious 
was  obtained  against  a  debtor  prior  to  the 
passage  of  the  U.  S.  bankrupt  act  of  1867, 
but  the  property  of  the  debtor  was  not  levied 
upon  until  after  the  passage  of  that  act.  The 
court  decided  that  the  debtor  had  procured 
or  suffered  his  property  to  be  taken  on  legal 
process.  In  re  Schick,  (/S.  D.  N.  Y.")  N. 
B.  B.  Sup.  xxxviii. 

77.  For  costs.  Where  judgment  was 
rendered  for  costs  against  the  assignee  of  a 
bankrupt,  and  to  a  scire  facias  praying  for 
execution  of  such  judgment,  the  assignee 
pleaded  that  he  had  no  effects,  &c.  The  plea 
was  held  a  good  bar.  Amblard  v.  Heard,  9 
Mass.  Bep.  489 
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78.  Lien  of.  The  lien  of  a  judgment 
against  the  estate  of  one  insolvent  debtor,  is 
not  indefinitely  prolonged  by  the  twelfth 
section  of  the  act  of  1814.  Shoeffer  v.  Child, 
7  Watts'  Pmn.  Bepmis,  84. 

79.  Lien  on  real  estate,  when  not 

discharged.  Where  a  judgment  creditor 
is  not  one  of  the  petitioning  creditors  in  in- 
solvent proceedings,  under  article  3d  of  the 
insolvent  debtors'  act,  the  discharge  does  not 
subvert  the  judgment  as  a  lien  upon  the  in- 
solvent's real  estate,  although  it  extinguishes 
it  as  a  personal  debt  against  the  insolvent. 
Kelly  V.  Thayer,  34  How.  P.  B.  163. 

80.  Not  void  because  of  exces- 
sive interest.  Judgments  are  not  to  be 
set  aside  as  fraudulent  and  void  merely  be- 
cause the  plaintiff  has  exacted  a  high  rate  of 
interest,  especially  when  at  the  time  of  en- 
tering of  the  judgments,  valuable  collateral 
securities  were  surrendered  to  debtor  by 
plaintiff  for  a  large  part  of  said  judgments. 
A  judgment  is  fraudulent  and  void,  if  the 
plaintiff  knew  at  the  time  it  was  entered  up 
that  the  debtor  had  executed  a  deed  of  as- 
signment to  said  plaintiff  and  another  party. 
In  a  mercantile  community,  the  non-pay- 
ment of  a  note  at  maturity  by  the  maker, 
who  is  a  merchant  or  trader,  is  prima  facie 
evidence  of  insolvency,  and  warrants  a  de- 
cree in  bankruptcy.  In  an  agricultural 
country  the  rule  is  different,  and  there  no 
man  is  suspected  of  being  insolvent  from  the 
fact  alone  that  his  notes  are  not  paid  promptly 
at  maturity.  Shaffer  v.  Fritehery  &  Thomas, 
(Md.')  4  N.  B.  B.  179. 

81.  Obtained  by  fraud.  Judgments 
are  not  to  be  set  aside  as  fraudulent  and 
void  merely  because  the  plaintiff  has  exacted 
a  high  rate  of  interest,  especially  when  at  the 
time  of  entering  the  judgments  valuable  col- 
lateral securities  were  surrendered  to  debtor 
by  plaintiff  for  a  large  part  of  said  judg- 
ments. A  judgment  is  fraudulent  and  void 
if  the  plaintiff  knew  at  the  time  it  was  en- 
tered up  that  the  debtor  had  executed  a 
deed  of  assignment  to  said  plaintiff  and  an- 
other party.  Shaffer  v.  Fritchery  et  al.  4 
N.  B.  B.  179. 

82.  Pleading  of.  A  judgment  in  favor 
of  the  defendant  upon  a  certificate  of  dis- 


charge in  insolvency,  set  up  in  defence  to  an 
action  on  one  contract  and  then  sought  to 
be  avoided  on  the  ground  that  it  was  ob- 
tained by  fraud,  is  conclusive  evidence  in 
his  favor  in  another  action  against  him  by 
the  same  plaintiff  on  another  contract,  in 
which  the  same  certificate  of  discharge  is 
pleaded,  and  the  same  acts  of  fraud  alleged 
in  the  replication  although  the  former  judg- 
ment foe  not  pleaded  in  this  action,  and,  al- 
though exceptions  taken  by  other  defendants 
upon  distinct  issues  in  the  former  action  be 
still  pending.  Merriam  v.  Whittemore,  5 
Grays,  (Jilass.')  316. 

83.  Purchase  of.  "When  an  insolvent 
procures  a  person  to  purchase  in  a  judgment, 
and  such  person  pays  nothing,  or  at  most  a 
nominal  consideration  for  the  assignment,  he 
can  be  a  petitioning  creditor  only  for  the 
sum  paid.  Slidell  v.  McCrea,  1  Wendell, 
156. 

84.  Recovered  after  commence- 
ment of  bankruptcy  proceedings. 

A  discharge  in  bankruptcy  does  not  bar  a 
judgment  recovered  after  the  defendant's 
application  to  be  decreed  a  bankrupt,  al- 
though it  be  founded  upon  a  note  which 
might  have  been  proven  in  bankruptcy. 
Pike  V.  McDonald,  32  Maine  B.  418. 

85.  Recovered  on  judgment  in 

another  state.  In  an  action  on  a  judg- 
ment, rendered  in  this  court,  the  plaintiff  is 
not  estopped  to  show  that  the  judgment  here 
was  rendered  on  another  judgment  in  a 
neighboring  state,  which  latter  judgment  was 
rendered  on  a  contract  made  and  to  be  per- 
formed there,  before  the  passage  of  our  in- 
solvent law,  and  thus  to  avoid  the  operation 
of  a  discharge  under  that  law  which  is 
pleaded  here  to  an  action  on  the  last  judg- 
ment.   Wyman  v.  Mitchell,  1  Cowen,  316. 

86.  Recovered  intermediate  pro- 
ceedings. Whether  a  bankrupt  can  he  re- 
lieved from  a  judgment  recovered  against 
him  intermediate  the  presentation  of  his  pe- 
tition and  the  granting  of  the  discharge 
upon  a  promissory  note  given  before  his  pro- 
ceedings were  commenced,  quere.  A  prom- 
issory note  is  merged  in  and  extinguished  by 
a  judgment  recovered  thereon,  and  the  judg 
ment  becomes  a  new  debt.  Thompson  v 
Hewit,  6  Hill,  254. 
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87.  Recovery  of  by  creditor 
who  believes  idebtor  insolvent. 
The  defendant  sued  the  bankrupt  to  recover 
a  debt,  when  he  knew  or  had  reasonable 
cause  to  believe  his  debtor  was  insolvent. 
Judgment  having  been  rendered  upon  the 
default  of  the  debtor,  who  did  not  appear 
or  answer  to  the  action,  the  execution 
creditor  seized  the  real  estate  of  the- debtor, 
which  was  attached  to  the  writ,  and  pro- 
ceeded to  complete  his  levy.  After  rendi- 
tion of  the  judgment,  and  before  the  levy 
was  completed,  the  debtor  filed  his  petition 
in  bankruptcy,  and  his  assignee  applied  to 
the  bankrupt  court  for  an  injunction  to  re- 
strain further  proceedings  under  the  seizure, 
and  the  sale  of  the  estate  of  the  bankrupt 
on  the  execution,  the  attachment  being  with- 
in four  months  of  the  commencement  of  the 
proceedings  in  bankruptcy.  Ileld,  that  the 
relief  prayed  for  should  be  granted,  and  in- 
junction made  perpetual.  In  re  Black  & 
Secor,  1  N.  B.  B.  81;  Seattle  v.  Gardner,  4 
N.B.  B.  106  approved.  Haskell  v.  Ingalls, 
{Maine,^5N.B.B.205. 

88.  Rendered  subsequent  to 
bankruptcy  proceedings.  A  judgment 
rendered  after  the  defendant  had  presented 
his  petition  to  be  declared  a  bankrupt  is  not 
affected  by  the  bankrupt  discharge  subse- 
quently obtained  in  that  proceeding.  Kel- 
logg V.  Schuyler,  2  Denio,  73. 

• 

89.  Revival  of.  In  the  case  of  scire 
facias  to  revive  a  judgment  of  revival,  a 
plea  that  the  defendant  was  discharged  as  a 
bankrupt  at  a  time  which  was  after  the 
original  judgment,  but,  before  the  judgment 
of  revival,  was  bad,  though  a  demurrer  to 
such  evidence  ^ight  have  been  properly 
overruled,  as  the  evidence  was  in  accordance 
with  the  plea,  yet  on  the  whole  record 
the  plaintiff  was  entitled  to  judgment. 
Stewart  v.  Colwell,  24  Perm.  B.  67. 

90.  Set-off.  In  an  action  brought  by 
an  assignee  in  insolvency  upon  a  debt  due  to 
the  insolvent,  the  defendant  was  allowed  by 
the  assignee,  with  the  consent  of  the  insol- 
vent, to  set  off  without  pleading  it,  a  judg- 
ment obtained  since  the  first  publication  of 
notice  in  insolvency  on  a  debt  due  him  from 
the  insolvent,  and  the  assignee  obtained  a 
verdict  and  judgment  for  part  of  his  claim. 

Gaz.  66 


Held,  that  the  proceedings  in  the  action 
brought  by  the  assignee  were  a  bar  to  sub- 
sequent action  by  the  defendant  on  his  judg- 
ment against  the  insolvent,  without  proving 
that  the  j  udgment  was  considered  by  the  j  ury 
in  making  up  their  verdict  for  the  assignee. 
Sargent  v.  Fitzpatrick,  4  Grays'  {Mass.) 
511. 

91.  Subsequent  to  discharge. 
Where  a  person  had  given  a  bond  and  war- 
rant of  attorney,  and  afterwards  became  in- 
solvent, and  obtained  his  discharge  under  the 
act,  and  a  judgment  was  afterwards  entered 
upon  the  warrant  of  attorney,  the  court  on 
motion,  ordered  the  judgment  to  be  set  aside. 
Billings  V.  Skult,  1  Johnston,  106. 

92.  Subsequently  acquired.  Debt- 
ors having  executed  a  voluntary  assignment, 
which  was  afterwards  declared  fraudulent 
and  void,  subsequent  to  the  assignment 
petitioned  for  the  benefit  of  the  insolvent  laws 
and  were  discharged,  but  through  mistake 
failed  at  the  time  to  execute  an  assignment 
to  the  trustees  appointed  by  the  court,  which 
was  however  afterwards  done.  A  judgment 
having  been  obtained  against  the  insolvents, 
after  their  discharge,  but  before  their  assign- 
ment, on  which  their  real  estate  was  sold. 
On  an  ejectment  by  the  purchaser  against 
one  claiming  by  conveyance  from  the  assig- 
nees on  the  voluntary  assignment,  the  de- 
fendant may  defend  under  the  title  existing 
in  the  assignees  under  the  insolvent  laws  and 
is  not  estopped  from  interposing  that  title 
because  notice  had  been  given  at  the  sheriff 's 
sale  by  the  voluntary  assignees,  and  of  the 
title  claimed  under  the  voluntary  assign- 
ment.   Muncure  v.  Houston,  15  Pa.  B.  385. 

93.  Transcripts  of.  Transcripts  of 
judgments  filed  in  the  ofBce  of  the  clerk  of 
the  county  where  the  debtor  resides  before 
the  filing  of  a  petition  by  bankrupt  are 
valid,  and  executions  issued  on  the  day  the 
petition  is  filed,  are  valid,  and  if  the  sale  of 
the  personal  property  does  not  realize  enough 
to  pay  the  judgments,  the  execution  will  con- 
tinue a  lien  on  the  bankrupt's  real  estate. 
In  re  Smith  et  al.  (iS.  Z>.  N.  Y.)IN.  B.  B. 
169.  Citing  Oresson  v.  Stone,  17  Johns, 
116 ;  Van  Winkle  v.  Udall,  1  Hill,  559. 

94.  To  ascertain  amount  of  claim. 
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If  the  amount  due  the  creditor  is  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy, 
may  proceed  to  judgment  for  the  purpose  of 
ascertaining  the  amount  due,  which  amount 
may  be  proved  in  bankruptcy,  but  execution 
shall  be  stayed  as  aforesaid.  Section  21  U. 
S.  bankrupt  act,  1867. 

95.  "Void  if  the  debtor  was  insol- 
vent when  entered.  It  is  not  a  suffi- 
cient answer  to  a  charge  of  obtaining  a  pre- 
ference in  fraud  of  the  bankrupt  law  to  say 
that  the  warrant  of  attorney  by  virtue  of 
which  a  judgment  was  entered  up,  which  is 
charged  as  a  preference,  was  given  to  secure 
a  honafide  debt  and  that  at  the  time  the  credi- 
tor had  no  knowledge  of  his  debtor's  insol- 
vency. The  question  depends  upon  the 
knowledge  or  information  which  the  creditor 
had  at  the  time  he  made  his  warrant  opera- 
tive. Golson  et  al.  v.  Neihoff  et  al.  5  N.  B.  B. 
56. 

96.  "When  a  fraudulent  preference. 
The  preference  upon  a  judgment  note  is  not 
obtained  when  the  warrant  of  attorney  (or 
confession  of  judgment)  is  given,  but  when 
the  judgment  upon  it  is  entered.  Golson  et 
al.  V.  Neihoff  etal.  5  N.  B.  B.  56. 

97.  "WTien  and  when  not  valid. 
Where  neither  the  original  judge's  order,  nor 
any  copy  of  it,  was  filed  with  the  clerk  of 
the  docket  and  judgments  in  the  Queen's 
Bench,  as  directed  by  12  &  13  Vict.  c.  106, 
s.  137;  and  judgment  was  signed,  and  execu- 
tion taken  out  under  the  order,  and  the 
sheriff  paid  to  the  creditor  from  the  proceeds 
of  the  sale  of  the  goods  of  the  debtor,  the 
debt  and  costs  for  which  execution  had  been 
issued.  After  the  execution  and  payment 
the  debtor  became  bankrupt.  It  was  held, 
that  under  12  &  13  Vict.  c.  106:  s.  137,  the 
order,  judgment  and  execution  were  void  as 
against  the  assignees  of  the  bankrupt,  and 
that  they  could  recover  from  the  creditor 
the  amount  paid  to  him,  as  money  had  and 
received  to  the  use  of  the  assignees.  Farren 
V.  Mayes,  18  Q.B.  616;  17  Jwr.  132.  (Eng.) 

98.  A  judgment  and  execution  on  a  cog- 
novit, not  filed  according  to  3  Geo.  4,  c.  39, 
are  not  absolutely  void,  but  only  inoperative 
against  the  assignees  of  the  bankrupt.  Green 
V.  Gray,  1  D.  P.  C.  350.     (Eng.) 


99.  Where  a  judgment  was  signed, 
within  twenty-one  days,  upon  a  warrant  of 
attorney,  given  by  a  bankrupt,  which  had 
been  filed  within  twenty-one  days  after  its 
execution,  but  without  any  affidavit  ever  be- 
ing filed,  attesting  that  the  warrant  was 
filed  within  twenty-one  days  after  its  exe- 
cution, it  was  held,  that  the  judgment  and 
execution  issued  thereon  were  void  as  against 
the  assignees.  Acraman  v.  Hernamann,  16 
Q.  B.  998;  15  Jur.  1008;  20  L.  J.,  Q.  B. 
355.     (Eng.) 

100.  A  judgment  for  a  fine  imposed  as  a 
penalty  for  crime  is  not  a  debt  within  the 
meaning  of  the  bankrupt  act,  and  not  being 
included  in  the  special  provisions  allowing 
certain  claims  to  be  proved  as  debts,  it  can- 
not be  proved  against  the  estate  of  a  bank- 
rupt. In  re  Sutherland,  {Oregon,)  3  N.  B> 
Je.  83. 

101.  Where  a  party  taking  a  cognovit, 
neglects  to  file  it  within  twenty-one  days, 
it  cannot  in  any  case  be  made  available  in 
the  event  of  the  subsequent  bankruptcy  of 
the  party  giving  it ;  an3  even  when  the  judg- 
ment has  been  entered  up,  execution  issued, 
and  seizure  and  sale  effected  long  before  the 
act  of  bankruptcy  of  such  party,  and  no 
fraud  is  suggested.  Biffin  v.  York,  5  Scott, 
N.B.;  &M.<&  G.  428 ;  7  Jur.  259 ;  12  L. 
J.,  C.  P.  162.     (Eng.) 

102.  D.  being  possessed  of  299^.,  lent  it 
to  W.,  whom  she  was  about  to  marry.  He, 
as  security  for  the  loan,  gave  to  her  and  S. 
a  warrant  of  attorney  in  1837,  to  confess 
judgment  of  6002.  By  the  defeasance,  which 
stated  that  the  loan  was  made  in  contem- 
plation of  marriage.  W.  was  to  hold  the 
money  as  long  as  D.  and  S.  should  please, 
paying  interest  to  S.  for  her,  and  on  her  re- 
quest, S.  might,  on  a  week's  notice,  require 
payment  of  the  principal.  Judgment  was  to 
be  entered  up  forthwith,  and  execution  was 
to  issue  on  default  of  payment  after  notice. 
The  marriage  took  place,  judgment  was  en- 
tered up,  and  in  1845,  S.,  at  the  wife's  re- 
quest, gave  a  week's  notice,  demanding  pay- 
ment, and  it  was  not  paid,  issued  execution 
and  levied  on  W.'s  goods.  W.,  in  a  few- 
days  afterwards,  became  bankrupt,  and  his 
assignees  applied  to  set  aside  the  judgment 
and  execution,  on  the  ground,  first,  that  ex- 
ecution was    iiregular,  the  judgment  not 
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having  been  revived  by  sdre  facias,  and  be- 
ing more  than  a  year  old;  and,  secondly, 
that  the  marriage  between  D.  and  W.  had 
discharged  the  judgment.  The  court  refused 
the  application.  Dolling  v.  White,  17  Jur. 
505 ;  22  L.  J.,  Q.  B.  327;  1  S.  G.  0. 170. 
(Eng.) 

103.  When  discharged.  Where  a 
judgment  is  rendered  subsequently  to  the 
filing  of  a  bankrupt's  petition,  but  previ- 
ously to  the  discharge  being  granted,  it  is 
not  canceled  by  the  discharge.  IngersoU 
V.  Rhodes,  note  a,  Lalor's  Supplement,  371. 

104.  When  not  barred.  A  judgment 
against  the  defendant,  recovered  after  his 
petition,  but  before  the  decree  of  his  bank- 
ruptcy, is  not  barred  by  the  bankruptcy  dis- 
charge subsequently  obtained.  Fisher  v. 
Foss,  30  Me.  459. 

105.  When  set  aside  on  applica- 
tion of  assignees.  Where  assignees  ap- 
ply to  set  aside  proceedings  on  the  ground 
of  irregularity,  they  must  move  within  a 
reasonable  time  after  notice  of  the  irregu- 
larity. Butterworth  v.  Williams,  i  D.  dt  L. 
82 ;  S.  P.  Amadio  v.  Showell,  1  B.  C.  Bep. 
(Eng.) 

106.  Judgment  was  signed  and  execu- 
tion issued  against  the  defendant  on  the 
29th  of  February,  at  which  time  notice  was 
given  to  the  sheriff  that  the  judgment  would 
be  disputed.  A  fiat  issued  on  the  15th  of 
March ;  the  official  assignee  was  appointed 
on  the  4th  and  the  other  assignee  on  the  12th 
of  April ;  and  the  motion  to  set  aside  the 
judgment  was  made,  on  the  part  of  the  as- 
signees, on  the  25th  of  April.  It  was  held, 
that  the  motion  was  made  in  time.  Brooks 
V.  Hodson,  2  D.S  L.  256  ;  8  ScoU,  N.  B. 
223  -,1  M.S  G.  529  ;  13  L.  J.,  C.  P.  203 ; 
(Eng.) 

107.  Where  assignees  seek  to  set  aside 
a  judgment  against  a  bankrupt  for  irregu- 
larity, they  must  move  within  the  same 
time  after  their  appointment,  as  the  bank- 
rupt must  have  done,  after  he  had  notice  of 
the  irregularity.  Alcock  v.  Sutcliffe,  1  B. 
C.  Bep.  313 ;  AD.SL.  612.     (Eng.) 

108.  When  void.  A  discharge  under 
the  bankrupt  act  of  1841,  may  be  pleaded 


in  bar  to  an  action  upon  a  judgment  founded 
on  a  debt  existing  when  the  bankrupt  filed 
his  petition,  but  which  judgment  was  re- 
covered before  the  discharge  was  granted,  so 
that  the  defendant  had  no  opportunity  of 
pleading  such  discharge  in  the  suit.  Fox 
V.  Woodruff,  9  Barb.  498. 

109.  Within  four  months,  are 
preferences.  Where  debtor  gave  to  his 
creditors  several  bonds,  with  warrants 
of  attorney  to  confess  judgment,  for 
money  lent  in  good  faith,  when  neither 
the  borrower  or  lender  has  reasonable  cause 
to  believe  that  the  debtor  was  insolvent,  or 
intended  any  fraud  upon  the  provisions  of 
the  bankrupt  act.  Held,  that  judgments 
subsequently  entered  thereon  within  four 
months  of  the  date  of  filing  petition  in  bank- 
ruptcy, and  when  both  the  debtor  and 
creditors  had  cause  to  believe  the  debtor  to 
be  insolvent,  and  intended  a  fraud  upon  the 
provisions  of  the  act,  were  fraudulent  pre- 
ferences. The  case  of  J.  B.  Wright,  2 
JV".  B.  B.  155,  considered  and  overruled.  In 
re  Lord,  (JV.  J.)  5  N.  B.  B.  318. 


JUDICIAL  PROCEEDING-S. 

1 .  The  examination  of  a  prisoner  in  gaol 
by  a  registrar,  was  a  public  judicial  proceed- 
ing, and  therefore  a  fair  and  correct  report, 
without  comment,  of  the  examination  was 
privileged  even  though  it  may  have  contained 
statements  which  injuriously  affected  the 
character  of  a  third  person.  Byalls  v. 
Leader,  1 L.  B.,  Exeh.  296 ;  12  Jur.,  N. 
S.  503  ;  35  L.  J.,  Exch.  185 ;  14  W.  B. 
838 ;  14  L.  T.,  N.  8.  562.     (Eng.) 


JURISDICTION. 

1.  The  jurisdiction  in  matters  of  insol- 
vency transferred  to  the  commissioners  in 
bankruptcy  by  this  act,  is  exercisable  by 
them  in  the  same  manner,  and  subject  to 
the  same  right  of  appeal,  as  their  ordinary 
business  in  bankruptcy.  Ex  parte  Perkins, 
11  Jur.,  N.  S.  895  ;  34  i.  J.,  Bank.  37;  13 
W.  B.  1001 ;  12  L.  T.,  N.  S.  784.     (Eng.) 

2.  In  a  plea  of  a  discharge  of  an  insolvent 
debtor,  under  the  ninth  section  of  the  act  for 
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giving  relief  in  case  of  insolvency,  the  fact 
that  the  insolvent  was  indebted  to  the 
creditor,  in  Tirhose  application  the  proceed- 
ings were  had,  in  a  sum  less  than  $25,  must 
be  expressly  averred  or  the  plea  is  bad  on 
general  demurrer.  The  recital  of  the  fact 
in  the  discharge,  set  forth  in  the  plea,  will 
not  supply  the  defect  in  the  averments,  giv- 
ing jurisdiction  to  the  officer.  Wheeler  v. 
Townsend,  3  Wend.  247. 

3.  An  averment  on  a  plea  of  an  insolvent 
discharge,  that  the  defendant  was  "of  the 
county,"  to  a  judge  of  which  he  presented 
his  petition  for  a  discharge,  is  sufficient  to 
give  jurisdiction  to  the  officer.  Wheeler  & 
Townsend,  3  Wend.  247. 

4.  The  registrar  when  holding  a  meeting 
in  a  district  court  of  bankruptcy,  had  no 
jurisdiction  to  make  an  order  for  the  de- 
livery up  by  the  creditors'  assignee  of  docu- 
ments of  the  bankrupt  in  his  custody.  Ex 
parte  Xhwaites,  16  W.  B.  660.    (Eng.) 

5.  Before  the  English  bankrupted  act  of 
1869.  When  a  debtor  petitions  for  adjudi- 
cation in  the  county  court,  it  is  not  neces- 
sary that  he  should  wait  till  he  has  ascer- 
tained with  absolute  certainty  the  amount 
of  his  debts.  It  is  sufficient  if  he  makes  a 
hotia  fide  estimate  of  the  probable  amount 
and  if  the  debts  should  turn  out  to  exceed 
300^.,  the  bankruptcy  will  not  be  annulled, 
if  he  ook  reasonable  pains  to  ascertain  their 
true  amount.  Ex  parte  Rose,  4  L.  JR.,  Ch. 
648 ;  20  L.  T.,  N.  S.  688  ;  17  W.  B.  938. 
(Eng.) 

6^  Although  an  adjudication  in  bank- 
ruptcy, followed  by  a  certificate  of  dis- 
charge in  England  under  the  bankrupt  laws, 
has  the  effect  of  barring  any  debt  which  the 
bankrupt  may  have  contracted  in  any  part 
of  the  world,  and  of  putting  an  end  to  any 
claim ;  such  proceedings  do  not  supersede 
the  authority  of  the  court  of  Barbadoes  to 
inquire  into  frauds  and  offences  committed 
against  the  law  of  insolvent  debtors  in  that 
island,  in  a  proceeding  had  there  previously 
to  the  adjudication  of  bankruptcy  in  Eng- 
land, the  insolvent  having  again  placed  him- 
self within  the  jurisdiction  of  that  court. 
Gill  V.  Barron,  2  L.  B.,  P.  C.  157 ;  37  L.  J., 
P.  (7. -33.     (Eng.) 

7.  Where    the  creditors  of   a  bankrupt 


have  passed  a  resolution,  under  the  Enghsh 
bankruptcy  act  of  1861,  s.  110,  that  the 
proceedings  in  bankruptcy  shall  be  sus- 
pended, the  jurisdiction  of  the  court  of 
bankruptcy  to  order  a  sale  of  the  bank- 
rupt's property  on  the  petition  of  his  equit- 
able mortgagee  is  at  an  end,  unless  pre- 
served by  the  resolutions  themsselves.  Ex 
parte  Wood,  1  L.  B.,  Ch.  170;  12  Jm.,N. 
S.  304;  35  L.  J.,  Bank.  34;  14  W.  B.  320; 
U  L.  T.,  N.  S.  58.    (Eng.) 

8.  See  G.  0.  in  bankruptcy,  rule  13; 
also  rules  in  bankruptcy  of  the  district 
court  of  the  southern  district  of  New  York, 
No.  23.    2N.B.B.1U. 

9.  Articles  from  the  American  Law  Re- 
view.   2  N.  B.  B.  45. 

10.  Equity  of  district  courts.  Ju- 
risdiction in  equity  is  conferred  upon  the 
district  courts  in  certain  cases  by  the  act  of 
congress,  establishing  a  uniform  system  of 
bankruptcy,  and  the  eighth  section  of  the 
act  provides  that  appeals  may  be  taken 
from  the  district  to  the  circuit  courts,  in  all 
such  cases  where  the  debt  or  damages 
claimed  amount  to  more  than  five  hundred 
dollars,  provided  the  appeal  is  claimed  with- 
in ten  days  after  the  entry  of  the  decree, 
and  the  appellant  complies  with  the  other 
conditions  specified  in  that  section  of  the 
bankrupt  act.  Soammon  v.  Cole  et  al.  (Jlfe.) 
5N.B.B.257. 

11.  Equity  of  Massachusetts 
courts  extending  beyond  the  state. 
This  court  has  jurisdiction  in  equity  upon  a 
proper  case  being  made  to  enjoin  a  citizen 
of  this  commonwealth  from  availing  him- 
self of  an  attachment  of  personal  property 
in  another  state  in  an  action  against  a  debtor 
who  is  insolvent  under  the  laws  of  this 
commonwealth,  and  thus  preventing  the 
same  from  coming  to  the  hands  of  the  assig- 
nee ;  and  it  is  no  objection  that  the  action 
was  commenced  before  the  institution  of 
proceedings  in  insolvency,  if  this  was  done 
with  knowledge  that  such  proceedings  were 
about  to  be  instituted,  and  with  a  view  to 
obtain  a  preference.  Dehan  v.  Foster,  4 
Allen,  (ilfoss.)  545. 

12.  Necessary  to  make  an  adju- 
dication. Where  two  debtors  consent  to 
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an  adjudication  upon  a  petition  filed  by  a 
third  debtor,  that  in  itself  is  sufScient  to 
confer  jurisdiction  over  all.  In  re  Penn  et 
al.  (S.  B.  N.  r.)  5  N.  B.  M.  30. 

13.  Objection  to  not  waived  by 
appearance.  Appearing  and  participating 
in  proceedings  over  which  a  court  or  officer 
has  not  jurisdiction,  does  not  prevent  a  par- 
ty from  assailing  them  for  want  of  it.  Gro- 
cers' National  Bank  v.  Clark,  (^N.  T.)  31 
How.  Pr.  B.  115. 

14.  "Where  an  officer  has  authority  and 
jurisdiction  to  grant  a  discharge  to  an  im- 
prisoned insolvent  debtor  under  the  revised 
statutes  (art.  5,  c.  5,  tit.  1,  part  2,)  a  plain- 
tiff in  an  action  against  such  debtor  has  a 
right  to  object  to  the  discharge  of  the  de- 
fendant from  arrest  upon  or  by  reason  of  his 
claim,  unless  it  is  a  claim  arising  on  con- 
tract. And  the  plaintiff  is  not  precluded 
from  making  such  objection  by  reason  of  his 
having  appeared  before  the  officer  and  op- 
posed generally  the  debtor's  application  for 
his  discharge.     Id. 

15.  Of  appeal.  The  consent  of  parties 
that  an  appeal  from  a  decree  of  the  commis- 
sioner of  insolvency  disallowing  a  claim 
against  the  estate  of  an  insolvent  debtor 
may  be  entered  at  term  of  the  court  differ- 
ent from  that  fixed  by  law,  for  such  entry  is 
not  sufficient  to  give  the  court  jurisdiction 
of  the  appeal.  In  re  Eddy,  6  Cush.  (ilfoss.) 
28. 

16.  Of  circuit  court.  The  circuit 
court  has  not  jurisdiction  of  suits  by  the 
assignee  of  a  bankrupt  simply  for  the  col- 
lection of  the  assets.  Woods  v.  Forsyth, 
16  Pitts,  L.  J.  234;  s.  c.  2  W.  Jm.  348. 

17.  The  revisory  jurisdiction  of  the  U.  S. 
circuit  court  is  not  exercised  by  appeal,  but 
by  petition,  which  may  be  acted  on  at  cham- 
bers.   In  re  Keed,  2N.B.B.2. 

18.  The  powers  of  the  circuit  court  in 
bankruptcy  cases  are  revisory  only,  and  the 
proceedmgs  for  review  bring  only  the  decree 
and  order  involved  in  it  before  the  circuit 
court,  and  do  not  operate  to  transfer  to  it 
the  entire  bankruptcy  proceedings,  to  be 
continued  there  as  a  court  of  first  instance. 
In  re  Clark  &  Bininger,  (S.  D.  N.  Y.)  3  JV. 
B.B.  123 ;  see  i(?.  121 


19.  If  the  petitioner  prosecutes  his  re- 
view in  due  form,  and  be  without  fault 
therein,  the  circuit  court  will  hear  it,  al- 
though an  action  be  pending  between  the 
parties  in  a  state  court.  The  circuit  court 
will  not  compel  the  petitioner  to  make  an 
election,  under  pain  of  a  dismissal  of  his 
proceedings,  as  to  which  of  the  suits  he  will 
prosecute.  In  re  Bininger  ^  Clark,2  N.  B. 
B.  121. 

20.  Some  cases  from  which  no  appeal 
can  be  taken  to  the  circuit  court  may,  how- 
ever, be  reviewed  by  said  court,  in  the  exer- 
cise of  its  power  of  general  superintendence. 
In  re  Alexander,  3  N.  B.  B.  6. 

2 1 .  The  circuit  court,  under  the  second 
section  of  the  bankrupt  act,  has  jurisdiction 
to  revise,  correct  and  reverse  the  rulings 
and  judgment  of  the  district  court  in  pro- 
ceedings in  bankruptcy.    Langley  v.  Perry, 

2  N.  B.  B.  180, 

22.  In  cases  carried  to  the  circuit  court, 
by  writ  of  error,  the  debt  or  damages 
claimed  must  amount  to  more  than  $500, 
and  no  question  of  fact  can  be  re-examined 
upon  such  writ.  Buddick  v.  Billings,  3  N. 
B.  B.  14. 

23.  A  bill  in  equity  may  be  brought  in 
the  circuit  court,  to  reverse  an  adjudication 
in  involuntary  bankruptcy  by  the  bankrupt. 
Farrin  v.  Crawford  et  al.  2  N.  B.  B.  181 ; 
Langley  v.  Perry,  2  N.  B.  B.  180;  s.  o.  A. 
L.  Beg.  427;  4  Pitts.  L.  J.  117. 

24.  An  appeal  from  an  adjudication  of 
bankruptcy  of  the  district  court  to  the  U.  S. 
circuit  court  will  not  lie.  In  re  O'Brien, 
iN.  B.  N.  r.)  N.  B.  B.  Sup.  xxxviii. 

.  25.  Any  creditor  considering  himself 
aggrieved  by  the  discharge  of  the  bankrupt, 
has  a  right  to  be  heard  on  that  matter  in  the 
circuit  court.    Buddick  w.  Billings,  (Jowa,') 

3  N.  B.  B.  14. 

26.  Petitions  to  a  circuit  court,  arising 
in  bankruptcy  proceedings,  will  be  heiard 
and  acted  on  in  chambers,  or  elsewhere. 
In  re  Beed,  2  JV.  B.  B.  2. 

27.  Appeals  from  the  circuit  to  the  su- 
preme court  of  the  U.  S.  shall  be  regulated 
by  the  rules  governing  appeals  in  equity  in 


526 


JUEISDICTIOK 


the  courts  of  the  United  States.    Rule  26, 
General  Orders. 

28.  The  circuit  court,  under  the  second 
section  of  the  U.  S.  bankrupt  act  of  1867, 
has  power  to  revise  and  correct,  and  reverse 
the  rulings  and  the  judgment  of  the  district 
court  in  proceedings  in  bankruptcy.  Lang- 
ley  ».  Perry,  {Ohio,')  2  N.  B.  JR.  180. 

29.  Leave  will  be  granted  to  file  a  peti- 
tion in  the  circuit  court  in  proper  cases, 
further  proceedings  under  the  order  of  the 
district  court  to  be  suspended  in  the  mean- 
time. 'In  re  Alexander,  (Fo.)  3  N.  B.  B.  6. 

30.  The  decision  of  a  district  court  sit- 
ting in  bankruptcy,  upon  an  application  to 
confirm  a  sale  made  of  a  bankrupt's  estate, 
is  not  a  matter  within  the  general  supervi- 
sory jurisdiction,  conferred  by  section  two 
of  the  U.  S.  bankrupt  act  of  1867,  upon  the 
circuit  court.  When  it  occurs  pending  the 
proceedings,  that  the  assignee  or  creditor  is 
driven  to  file  a  bill  in  equity  or  bring  an 
action  at  law,  the  circuit  court  has  no  su- 
pervisory jurisdiction  of  the  proceedings  had 
therein;  nor  in  a  case  where  the  claim  of 
a  supposed  creditor  has  been  rejected  in 
whole  or  in  part,  nor  where  the  assignee  is 
dissatisfied  with  the  allowance  of  a  claim. 
Such  cases  must  be  commenced  upon  writ 
of  error  or  appeal.  Other  questions,  how- 
ever, arising  in  the  district  court,  in  the  pro- 
gress of  a  case  in  bankruptcy,  whether  of 
legal  or  equitable  cognizance,  fall  within  the 
supervisory  jurisdiction  of  the  court,  and 
may  upon  bill,  petition  or  other  proper  pro- 
cess of  any  party  aggrieved,  be  heard  and 
determined  in  the  circuit  court,  as  a  court 
of  equity.  In  re  York  &  Hoover,  (La.)  4 
N.  B.  B.  156. 

31.  Such  petition  should  set  forth  in 
what  the  error  in  the  decision  or  judgment 
of  the  district  court  consists,  and  the  nature 
of  the  error,  for  the  information  of  the  appel- 
late court,  and  as  notice  to  the  opposite 
party.  Littlefleld  v.  Delaware  and  Hudson 
Canal  Co.,  {Mass.)  4  N.  B.  B.  77 ;  in  re 
Eeed,  2N.B.B.2;  in  re  Craft,  3  N.  B:  B. 
14;  The  Baltimore,  8  Wall,  378. 

32.  Jurisdiction  is  given  to  the  circuit 
court  under  the  second  section  of  the  U.  S. 
bankrupt  act  of  1867,  to  revise  all  rulings, 


ordei-s  and  decrees  of   the  district    court ; 
the  word  "pending,"  as    used  in   that  sec- 
tion, being  intended  to  designate  the  particu- 
lar circuit  in  which  jurisdiction  shall  be  ex- 
ercised and  not  the  state  of  the  matters  to 
be  revised.    A  delay  to  file  a  petition  for 
revision  in  the  circuit  court  from  May  12, 
1869,  to  June  13,  1869,  is  not  unreasonable 
in  the  absence  of  any  rule  upon  the  subject 
in  that  court,  unless  such  delay  has   ope- 
rated to  the  prejudice  of  the  opposite  party. 
The  circuit  court  has  jurisdiction  of  a  peti- 
tion to  revise  the  decision  and  judgment  of 
the  district  court  refusing  to  grant  to  a  debt- 
or a  certificate  of  discharge    from  his  debts 
under  said  bankrupt  act.    An  appeal  is  not 
the  proper  method  to  take  a  question  aris- 
ing in  the  progress  of  a  case  in  bankruptcy 
into  the  circuit  court.    It  should  be  by  pe- 
titio^,  addressed  to  that  court,  stating  clearly 
and  specifically  the  point  or  question  decided 
in  the  district  court,  that  the  petitioner  is 
aggi-ieved  thereby,  and  praying  the  circuit 
court  to  review  and  reverse  the  decision  of 
the  court  below.    In  re  Keed,  {Ohio,)  2  N. 
B.  B.  2. 

33.  The  circuit  court  has  not  the  power 
under  its  general  jurisdiction  over  fraud  to 
give  relief  either  at  law  or  in  equity  in  a  suit 
brought  by  a  creditor  who  had  proved  his 
debt  under  the  commission,  had  assented  to 
the  bankrupt's  discharge  and  certificate,  and 
had  taken  a  dividend  out  of  the  bankrupt's 
estate.  Commercial  Bank  of  Manchester  v. 
Buckner,  {U.  S.  S.  Ct.)  20  How.  108. 

34.  Circuit  courts  within  and  for  the 
districts  where  the  proceedings  in  bank- 
ruptcy are  pending  have  a  general  superin- 
tendence and  jurisdiction  of  all  cases  and 
questions  arising  under  the  bankrupt  act, 
"  and  except  when  special  provision  is  other- 
wise made,  may,  upon  bill,  petition  or  other 
proper  process  of  any  party  aggrieved  hear, 
and  determine  the  case  as  in  a  court  of 
equity."  14  Stat,  at  Large,  518;  Gaz- 
zam's  Treatise  on  the  Bankrupt  Law,  appen- 
dix; American  and  English  Bankruptcy 
Digest,  appendix ;  Sweatt  v.  The  Boston, 
Hart.^  Erie R.  R.  Co.,  et.  al.  5 N.  B.  R.  234. 

35.  The  appellate  jurisdiction  of  the  U. 
S.  circuit  court  is  limited  to  controversies 
between  assignees  and  the  claimants  of  ad- 
verse interests,  and  to  controversies  between 
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assignees  and  creditor  claimants  touching  the 
allowance  of  claims.  The  general  revisory 
jurisdiction  of  the  U.  S.  circuit  court  ex- 
tends to  all  decisions  of  the  district  court 
of  district  judge  at  chambers,  which  cannot 
be  reviewed  upon  appeal  or  writ  of  error 
under  the  provision  of  said  section.  In  re 
Alexander,  (Fo.)  3  N.  B.  B.  6. 

36.  Qonsent  of  the  debtors  to  adjudica- 
tion cannot  give  jurisdiction.  All  creditors 
are  parties  to  and  are  bound  by  proceedings 
in  bankruptcy  that  are  regular.  An  adjudi- 
cation hot  made  within  the  proper  judica- 
tion should  be  set  aside.  In  re  Fogerty  & 
Gerrity,  (CasZ.)  4  N.  B.  B.  148  ;  citing,  in 
re  Magie,  1  N.  B.  B.  153 ;  in  re  Walker,  1 
N.  B.  B.  90 ;  in  re  Little,  2  N.  B.  B.  97. 

37.  The  U.  S.  circuit  court  has  no  juris- 
tiction  to  review  the  decree  of  U.  S.  district 
court,  declaring  a  debtor  bankrupt.  In  re 
Clark  &  Bininger,  iS.D.N.  T.)  3  N.  B.  B. 
122. 

38.  The  circuit  court  cannot  exercise  its 
supervisory  jurisdiction  except  by  petition 
addressed  to  it  stating  clearly  and  specifi- 
cally the  point  or  question  decided  in  the 
district  court,  and  that  the  petitioner  is  ag- 
grieved thereby,  and  praying  the  circuit 
court  to  review  and  reverse  the  decision  of 
the  court  below.  In  re  Reed,  (^Ohio,)  2  N. 
B.B.2. 

39.  "The  United  States  circuit  court  in 
some  cases  where  it  has  jurisdiction  of  the 
parties,  and  under  some  circumstances  acting 
as  a  court  of  equity,  may  interpose  to  re- 
quire a  citizen  of  its  district  to  do  or  forbear 
something  out  of  the  district.  In  re  Hazle- 
ton,  (^Mass.')  2  JV.  B.  B.  12 ;  citing,  Devon 
V.  Foster. 

40.  The  mode  of  exercising  jurisdiction 
in  the  U.  S.  circuit  court  may  be  by  bill, 
petition  or  any  other  process  by  which  a 
case  can  be  transferred  from  an  inferior  to 
a  superior  court.  Ruddick  v.  Billings, 
ilowa,)  3  JV.  B.  B.  14. 

41.  See  section  11  U.  S.  bankrupt  act, 
1867. 

42.  The  bankrupt  act  has  not  placed  the 
subject  of  general  jurisdiction  under  specific 
regulations  and  restrictions,  like  proceed- 


ings by  appeal  or  writ  of  error,  but  left  the 
same  in  a  great  measure  to  the  rules  to  be 
prescribed  by  the  supreme  court  and  to  the 
discretion  of  the  judges.  The  superintend- 
ing jurisdiction  of  the  circuit  court  should 
be  invoked  without  unreasonable  delay,  but 
it  will  not  exercise  excessive  rigor  lest  the 
ends  of  justice  be  defeated.  In  re  Alexan- 
der, 3  N.  B.  B.  6. 

43.  The  superintendence  and  jurisdiction 
of  the  U.  S.  circuit  court  is  revisory  in  its 
nature  and  purpose,  and  it  was  not  intended 
that  parties  should  have  the  option  to  come 
to  this  court  for  original  orders  in  the  na- 
ture of  a  specific  execution  of  the  decrees 
of  the  district  court.  In  re  Clark  &  Binin- 
ger, (S.  D.  N.  r.)  3  JV".  B.  B.  122. 

44.  The  court  has  no  revising  power 
over  the  decrees  of  the  district  court  sitting 
in  bankruptcy ;  nor  is  it  authorized  to  issue 
a  writ  of  prohibition  to  it  in  any  case  ex- 
cept when  the  district  court  is  proceeding 
as  a  court  of  admiralty  and  maritime  juris- 
diction. The  district  court  when  sitting  in 
bankruptcy  has  jurisdiction  over  liens  and 
mortgages  existing  upon  the  property  of  a 
bankrupt  so  as  to  inquire  into  their  validity 
and  extent  and  grant  the  same  relief  which 
the  state  court  might  or  ought  to  grant.  JEx 
parte  Christy,  (?7.  S.  S.  Ct.')  Z  Howard, 
292. 

45.  Of  court  of  appeal.  The  pri- 
mary jurisdiction  in  bankruptcy  being,  by  12 
&  13  Vict.  c.  106,  s.  127,  transferred  to  the 
commissioners,  and  the  jurisdiction  of  the 
vice-chancellor,  under  that  act,  having  been 
exclusively  appellate,  and  transferred  to  the 
court  of  appeal,  by  14  and  15  Vict.  c.  83, 
the  court  of  appeal  cannot  order  the  payment 
of  money  out  of  the  bankruptcy  court,  un- 
less the  application  is  made,  by  way  of  ap- 
peal, from  a  commissioner.  In  re  Chatham, 
2  De  G.,  Mac.  (&  G.  223;  21  L.  J.,  Bank. 
5.     (Eng.) 

46.  A  commissioner  refused  to  adjudicate 
a  trader  a  bankrupt.  Held,  that  upon  a 
just  exposition  of  the  whole  of  12  and  13 
Vict.  c.  106,  the  court  of  appeal  has  jurisdic- 
tion to  declare,  whether  there  is,  upon  the 
evidence,  sufficient  to  warrant  an  adjudica- 
tion, and  to  remit  the  matter  to  the  commis- 
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sioner.    Ex  parte  Crabb,   2  Jur.,   N.   S. 
628 ;  25  L.  J.,  Bank.  45.     (Eng.) 

47.  It  is  not  incumbent  on  the  appellate 
court  to  decide  a  question  as  to  the  scale  of 
charges  of  an  agent  employed  by  the  assig- 
nees to  sell  a  bankrupt's  stock  by  tender, 
although  the  parties  submit  to  its  jurisdic- 
tion. Ex  parte  Hunt,  5  De  G.,  Mac.  &  G. 
387.     (Eng.) 

48.  The  court  of  appeal  has  jurisdiction 
to  order  one  respondent  to  pay  the  costs  in- 
curred by  his  co-respondent.  In  re  Wol- 
heim,  11  W.  JR.  128.    (Eng.) 

49.  Of  district  courts.  TJ.  S.  dis- 
trict courts  have  original  jurisdiction  in  their 
respective  districts  in  all  matters  and  pro- 
ceedings in  bankruptcy.  In  re  Glaser,  (5. 
D.  N.  r.)  1  N.  B.  B.  73. 

50.  In  all  matters  arising  under  the  stat- 
ute, the  jurisdiction  of  a  U.  S.  district  court 
is  superior  and  exclusive.  Hence  no  court 
of  an  independent  state  jurisdiction  can 
withdraw  the  property  surrendered,  nor  de- 
termine in  any  degree  the  manner  of  its 
disposition.  Taylor  v.  Carryl,  20  How. 
583. 

51.  The  jurisdiction  of  the  U.  S.  district 
court  being  permanent  and  exclusive,  a  state 
court  has  no  right  to  interfere  with  assign- 
ment made  under  state  law,  after  debtor  has 
been  declared  a  bankrupt,  and  the  acts  of 
such  court  in  regard  to  it  are  wholly  invalid. 
In  re  Langley,  ex  parte  Perry,  (Ohio,')  1 
N.  B.  B.  155. 

52.  The  U.  S.  district  court  has  no  au- 
thority to  sit  in  judgment  on  the  errors  of 
the  state  court,  hence  a  judgment,  whether 
erroneous  or  not,  is  conclusive  and  binding 
on  the  U.  S.  district  court  and  all  courts, 
until  reversed  in  due  course  of  law.  In  re 
Hussman,  (Ky.)  2  JV.  B.  B.  140. 

53.  The  U.  S.  district  court  claims  power 
to  restrain  parties  litigant  in  state  courts, 
when  it  becomes  necessary  to  give  force  and 
effect  to  the  jurisdiction  and  powers  con- 
ferred upon  it  under  theU.  S.  bankrupt  law 
of  1867.  In  re  Pennington,  (Mass.')  1  N. 
B.  B.  157. 

54.  The  jurisdiction  of  the  U.  S.  district 


courts,  sitting  as  courts  of  bankruptcy,  is 
superior  and  exclusive  in  all  matters  arising 
under  the  bankrupt  act.  The  TJ.  S.  district 
court  for  Louisiana  has  judicial  power  to 
authorize  the  sale  by  the  assignees  of  real 
estate,  surrendered  to  bankrupts,  free  and 
discharged  of  all  debts  secured  by  mortgage 
thereon.  In  re  Barron,  in  re  Loeb,  Simon 
&  Co.,  in  re  Winter,  (La.)  1  JV.  B.  B.  125. 

55.  It  is  the  duty  of  the  U.  S.  district 
court  to  continue  an  injunction  staying  a 
proceeding  in  a  state  court  until  the  bank- 
rupt has  had  reasonable  time  to  obtain  his 
discharge.  In  re  Metcalf,  (8.  D.  N,  Y.) 
N.  B.  B.  Sup.  xliii ;  in  re  Reed,  (S.  D.  N. 
Y.)  N.  B.  B.  Sup.  i. 

56.  For  the  purpose  of  instituting  pro- 
ceedings in  bankruptcy,  the  jurisdiction  of 
the  U.  S.  district  court  is  exclusive.  In  re 
Bininger,  et  al.  (S.  D.  N.  Y.)  3  N.  B.  B. 
121. 

57.  The  U.  S.  district  court  will  not  in- 
terfere with  suits  pending  in  state  courts,  it 
appearing  that  the  amount  of  valid  liens  is 
greater  than  the  assets,  and  by  no  possibil- 
ity can  there  be  anything  for  distribution 
amongst  the  general  creditors.  In  re  Bowie, 
(Md.)  1  N.  B.  B.  185. 

58.  The  U.  S.  district  court  has  no  power 
to  order  the  sale  of  the  property  as  perish- 
able, unless  it  is  in  the  possession  of  the 
marshal.  In  re  Metzler  &  Cowperthwaite, 
(S.  B.  N.  Y.)  N.  B.  B.  Sup.  ix.    * 

59.  The  jurisdiction  of  any  court  exer- 
cising authority  over  a  subject  may  be  in- 
quired into  in  any  court  where  the  proceed- 
ings of  the  former  are  brought  by  a  party 
claiming  the  benefit  of  them.  The  district 
courts  of  the  United  States  are  not  courts  of 
inferior  jurisdiction  in,  the  sense  that  renders 
it  necessary  within  their  jurisdiction  in  the 
face  of  their  records.  If  jurisdiction  do  not 
appear  on  the  face  of  their  proceedings 
their  judgment  may  be  reversed  on  writ  of 
error,  but  they  are  not  nullities  which  in  a 
collateral  suit  may  be  disregarded.  In  such 
a  suit  their  jurisdiction  is  presumed  until 
the  contrary  is  shown.  The  jurisdic- 
tion of  the  district  court  over  the 
person  of  one  decreed  a  bankrupt,  will 
be  presumed  although  the  decree  does 
not  show  aflrmatively  that  the  court  had 
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acquired  jurisdiction.  The  district  court 
had  under  the  bankrupt  act,  jurisdiction  in 
all  matters  and  proceedings  arising  under 
it,  and  of  all  suits  in  law  or  equity  to  be 
brought  by  an  assignee  of  the  bankrupt  and 
any  persons  claiming  any  adverse  inter- 
est. It  might  entertain  a  proceeding  in 
equity  by  the  assignee  although  an  action 
at  law  could  have  been  maintained  upon  the 
case  made.  Chemung  Canal  Bank  v.  Jud- 
son,  4  SeUen,  (8  N.  F.)  254. 

60.  In  an  action  of  assumpsit  brought  in 
the  U.  S.  district  court  by  assignees  to  re- 
cover money  alleged  to  have  been  paid  by 
the  bankrupt  by  way  of  preference,  a  plea 
of  abatement  sets  up  that  the  writ  does  not 
show  jurisdiction  in  that  court  because  the 
proceedings  in  bankruptcy  are  pending  in  the 
district  court  of  Ehode  Island.  The  court 
decided  that  the  suit  should  be  dismissed 
without  costs  for  want  of  jurisdiction. 
Sherman  v.  Bingham  et  al.  (Mass^  5  N. 
B.iJ.  34. 

61.  A  petition  to  the  district  court  of 
the  United  States  for  the  district  of  Massa- 
chusetts, for  the  benefit  of  the  bankrupt  act 
of  1841,  in  which  there  was  no  other  aver- 
ment, of  the  petitioner's  residence  than  his 
description  of  himself  as  "  of  Boston  in  the 
county  of  Suffolk,  and  state  of  Massachu- 
setts," and  which  did  not  expressly  allege 
that  he  owed  debts  not  created  while  acting 
in  a  fiduciary  capacity,  but  which  referred 
to  an  annexed  schedule  of  his  debts,  con- 
taining debts  not  fiduciary  in  their  character, 
and  was  in  the  form  prescribed  by  the  dis- 
trict court,  under  the  power  conferred  upon 
it  by  the  sixth  section  of  the  bankrupt  act, 
was  suflcient  to  give  that  court  jurisdiction 
of  the  case.  Loring  v.  Kendall,  1  Gray, 
(Mass.)  305. 

62.  Original  jurisdiction  in  all  matters 
and  proceedings  in  bankruptcy  is  conferred 
uponU.S.  district  courts,  and  they  are  au- 
thorized to  hear  and  adjudicate  upon  the 
same  according  to  the  provisions  of  the  first 
SMtion  of  the  bankrupt  act.  Pursuant  to 
that  authority  the  district  courts  may  exer- 
cise original  jurisdiction  in  all  suits  in  equity 
as  well  as  in  suits  at  law  which  may  or  shall 
be  brought  by  the  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  in- 
terest, or  by  such  person  against  the  assig- 
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nee,  touching  any  property  or  right  of  prop- 
erty of  said  bankrupt,  transferable  to  or 
vested  in  such  assignee,  provided  the  suit 
shall  be  brought  within  two  years  from  the 
time  the  cause  of  action  accrued  for  or 
against  such  assignee.  Three  conditions 
must  concur  in  order  that  the  controversy 
may  be  cognizable  under  the  first  clause  of 
that  section.  It  must  have  respect  to  some 
property  or  rights  of  property  of  the  bank- 
rupt transferable  to  or  vested  in  such  assignee, 
and  the  suit,  whether  it  be  a  suit  at  law  or 
in  equity,  must  be  in  the  name  of  one  of  the 
two  parties  described  in  that  clause  and 
against  the  other;  but  where  they  all  con- 
cur and  the  suit  has  proceeded  to  a  final 
judgment  or  decree  in  the  district  court,  the 
cause  may  be  removed  into  the  circuit  court 
for  re-examination  by  writ  of  error,  if  it  was 
an  action  at  law  or  by  an  appeal,  if  it  was  a 
suit  in  equity,  provided  the  debt  or  damage 
amounts  to  more  than  five  hundred  dollars 
and  the  proceedings  to  effect  the  removal  of 
the  cause  are  reasonable  and  correct.  Ap- 
peals under  that  cause  are  too  late  unless 
the  appeal  is  claimed  and  the  required  no- 
tices are  given  within  ten  days  from  the  en- 
try of  the  decision  or  decree  in  the  district 
court,  and  the  act  of  congress  does  not  give 
the  circuit  court  any  power  to  enlarge  the 
time.  Sweatt  v.  The  Boston,  Hartford  &  Erie 
R.  E.  Co.  et  al.  5  N.  B.  B.  234. 

63.  U.S.  district  court  has  no  jurisdiction 
of  an  involuntary  case  in  bankruptcy  unless  it 
appears  on  the  trial  that  the  debtor  at  that 
time  owed  debts,  provable  under  the  act,  ex- 
ceeding the  sum  of  three  hundred  dollars, 
and  is  indebted  to  the  petitioning  creditors 
in  the  amount  of  two  hundred  and  fifty  dol- 
lars. This  is  true,  oven  though  the  debtor 
owed  at  the  time  of  the  filing  of  the  petition 
to  exceed  these  sums,  where  his  indebted- 
ness by  subsequent  payments,  is  reduced 
below  those  sums,  the  court  loses  jurisdic- 
tion.   In  re  Skelley,  (_Ill.)  5  N.  B.  B.  215. 

64.  U.  S. district  court  could  not  oust  the 
state  court  of  its  jurisdiction  which  had  al- 
ready attached.  Peck  V.  Jenness,  (f7.  S. 
S.  C.)  7  How.  612. 

65.  A  court  of  bankruptcy  has  no  juris- 
diction outside  of  its  own  judicial  district. 
In  re  Little,  (iSf.  D.  N.  Y.)  2  N.  B.  Jl-  97. 
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66.  A  petition  in  bankruptcy  cannot  be 
vacated  for  want  of  jurisdiction,  although 
the  bankrupt  has  not  resided  within  the  dis- 
trict for  the  greater  part  of  six  months  next 
preceding  the  filing  of  the  petition.  If  the 
evidence  shows  that  the  present  place  of 
abode  is  his  place  of  nativity,  and  that  he 
left  his  last  place  of  residence  with  no  inten- 
tion of  returning  there,  and  this,  though  he 
may  not  return  to  his  native  place  immedi- 
ately. In  re  Walker,  (ilfass.)  1  N.  B.  B. 
90 ;  citing  the  Venus,  8  Cramch,  253  ;  The 
Indian  Chief,  3  Bob.  12 ;  Cragie  v.  Cragie,  3 
Curtis ;  Curtissos,  3  Bob.  21. 

67.  The  U.  S.  district  court  has  juris- 
diction by  virtue  of  the  1st  section  of  the 
bankrupt  act  of  1867  to  adjudicate  in  regard 
to  an  act  of  bankruptcy  committed  by  the 
debtor.  The  appearance  of  a  party  confers 
jurisdiction  so  far  as  that  party  is  concerned, 
and  when  once  thus  conferred  cannot  be 
withdrawn  without  the  consent  of  the  court 
or  of  the  prosecuting  party.  In  re  Ubich, 
(^S.  D.  N.  r.)  3  iV'.  B.  B.  34 ;  citing  im  re 
N.  Y.  Kerosene  Oil  Co.  ZN.  B.  JR.  31. 

68.  The  U.  S.  district  court  has  jurisdic- 
tion over  a  foreclosure  suit  in  the  supreme 
court,  under  section  one  of  the  U.  S.  bank- 
rupt act  of  1867,  commenced  after  the 
debtor  has  been  declared  a  bankrupt.  In  re 
N.  Y.  Kerosene  Oil  Co.  (^E.  B.  N.  r.)  3 
N.  B.  B.  31. 

69.  Jurisdiction  of  a  bankrupt  court 
does  not  depend  upon  the  right  of  a  bank- 
rupt to  obtain  a  discharge.  Van  Nostrand 
V.  Barr  et  al.  (JUd.')  2  N.  B.  B.  154. 

70.  The  jurisdiction  of  the  bankrupt 
court  does  not  depend  upon  the  right  of  the 
party  ultimately  to  obtain  his  discharge, 
hence  it  is  a  mistaken  construction  of  the 
law  to  assume  that  because  bankrupt's 
estate  is  not  sufficient  to  pay  fifty  per  cent, 
of  the  liabilities,  U.  S.  courts  have  no 
jurisdiction.  Van  Nostrand  v.  Barr  et  al.  2 
N.  B.B.  154. 

71.  A  U.  S.  court  of  bankruptcy  has 
jurisdiction  to  restrain  parties  who  are  pro- 
ceeding in  a  state  court  by  action  com- 
menced after  the  adjudication  of  bankruptcy 
to  enforce  a  mortgage  upon  property  in  the 
possession  of  the  assignee.    In  re  Kerosene 


Oil  Co.  (^E.  D.  N.  r.)  2  JV.  B.  B.  164;  citing 
Chemung  Bank  v.  Judson,  8  N.  Y.  22&. 

72.  The  jurisdiction  of  the  United  States 
district  courts  is  limited  by  the  judiciary 
act  to  their  respective  districts,  and  it  has 
no  authority  to  issue  process  to  the  mar- 
shal of  any  other  district.  In  re  Hirsch, 
(^.  D.  N.  r.)  2  2V".  B.  B.  1. 

73.  The  United  States  courts  have  ex- 
clusive jurisdiction  in  the  case  of  an  insol- 
vent debtor,  whether  or  not  he  can  obtain  a 
discharge  in  bankruptcy.  Van  Nostrand  v 
'Ban  et  al.  {Md.}  2  N.  B.B.  154;  citing 
Sturges  V.  Crowninshield,  4  Wheat.  122 ; 
Ogden  V.  Saunders,  12  Wheat.  213 ;  ex 
parte  Barnes,  2  Story,  512;  Larrabee  v. 
Talbot,  5  Gill.  426 ;  Commonwealth  v. 
O'Hara,  N.  B.  B.  Sup.  xix ;  Langley  v. 
Perry,  1  JV'.  B.  B.  155. 

74.  Of  a  petition,  filed  after  the  repeal 
of  the  bankrupt  act  for  the  benefit  of  said 
act,  the  district  court  had  no  jurisdiction, 
although  it  was  made,  signed  and  sworn  to 
prior  to  said  repeal,  for  the  purpose  of  being 
filed.  A  discharge  of  the  petitioner,  grant- 
ed afterwards,  upon  such  petition,  is  not  a 
bar  to  a  suit  against  him,  on  a  contract  debt 
due  before  the  signing  pf  such  petition. 
Wells  V.  Brackett,  30  Me.  61. 

75.  Section  one  of  the  U.  S.  bankrupt 
act  of  1867  gives  the  court  in  bankruptcy 
jurisdiction  to  hear  and  determine  all  ques- 
tions of  liens  and  priorities  involving  rights 
to  property,  claimed  to  belong  to  the  bank- 
rupt's estate  ;  this  jurisdiction  may  be  in- 
voked as  well  by  a  creditor  as  by  an  as- 
signee ;  this  jurisdiction,  however,  is  not 
exclusive,  but  concurrent  with  that  of  other 
tribunals.  High&  Hubbard,  (Jficfe.)  3  JV. 
B.  B.  46. 

76.  The  United  States  district  courts 
have  no  authority  to  withdraw  cases  from 
state  courts,  and  proceed  to  their  trial. 
Congress,  although  having  the  right  to  have 
directed  that  suits  should  be  taken  out  of 
state  courts,  and  be  transferred  to  a  United 
States  court  in  bankruptcy,  did  not  do  so  in 
the  bankrupt  act  of  1867.  "It  not  only 
has  not  deprived  the  state  courts  of  juris- 
diction over  such  cases,  but  it  has  provided 
for  their  prosecution  and  defence  in  these 
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courts  by  the  assignee."  See  sections  14 
and  16  U.  S.  bankrupt  act  of  1867.  Sam- 
son, et  al.  V.  Burton  et  al.  iN.  B.  B.l; 
see  opinion  of  Justice  Nelson,  in  re  Marks, 
2  N.  S.  B.  175. 

77.  Where  objection  is  made  to  the  juris- 
diction of  the  court  sitting  in  state  other 
than  the  one  where  proceedings  for  which 
review  was  asked  has  begun,  held,  that  if 
the  state  is  included  within  the  same  judi- 
cial district  as  the  one  where  proceedings 
were  commenced  the  objection  is  bad.  In 
re  Alabama  &  Chattanooga  K.  R.  Co.  5 
N.  B.  B.  97. 

78.  Of  district  courts,  in  bank- 
ruptcy proceedings.  In  all  matters 
and  proceedings  in  bankruptcy  exclusive 
original  jurisdiction  is  conferred  by  the 
acts  of  congress  upon  the  district  courts, 
except  in  case  of  vacancy  in  the  office  of  a 
district  judge.  Morgan  et  al.  «>.  Thomhill 
etal.  5N.B.B.  1 ;  also  see  14  Stat,  at  Large, 
517;  1&  id.  174. 

79.  Of  state  courts.  The  jurisdic- 
tion of  state  courts  is  not  extinguished, 
except  in  cases  where  the  creditor  proves 
his  debts  or  claims  in  a  bankruptcy  court. 
A  petition  or  prayer  to  a  United  States  dis- 
trict court  to  take  such  claims  under  its 
own  jurisdiction  must  be  denied.  The  bank- 
rupt and  a  creditor,  on  the  eve  of  a  debt- 
or's bankruptcy,  will  not  be  permitted  to 
enter  into  any  arrangement  by  which  they 
can  control  the  course  of  litigation  in  state 
courts  in  suits  pending  in  such  courts  to 
which  the  bankrupt  is  a  party.  Samson 
et  al.  V.  Burton,  4:N.B.B.l. 

80.  The  IT.  S.  bankrupt  law  does  not 
divest  the  state  courts  of  the  jurisdiction 
necessary  to  the  final  administration  of  the 
estate  of  an  insolvent  who  had  made  a  sur- 
render previous  to  its  passage.  Meekins  et 
al.  V  Creditors,  19  La.  497 ;  s.  c.  3  N.  B.  B. 
126;  citing  Sturges  v.  Crowninshield,  4 
Wheat.  122 ;  Clarke  v.  Rosemba,  5  Bob.  27 ; 
Beach  ».  Miller,  15  An.  602;  Anceau:?  v. 
Creditors,  3  La.  38. 

81.  Under  the  insolvent  law  of  New 
York  of  April  12,  1813,  the  proper  tribunal 
has  jurisdiction  of  the  person  when  the 
party  petitioning  is  an  inhabitant  of  the 


county  in  which  his  application  is  made, 
and  jurisdiction  of  the  subject  matter  when 
the  proceedings  are  brought  before  such  tri- 
bunal by  a  petition  of  the  insolvent  in  con- 
junction by  persons  purporting  to  be  two- 
thirds  in  amount  of  the  creditors  residing  in 
the  United  States.  Under  that  law  the 
facts  that  the  person  granting  the  discharge 
held  the  office  conferring  authority  to  act  in 
cases  of  insolvency,  within  the  county  in 
which  he  acted  and  that  he  had  jurisdiction 
of  the  person  and  of  the  subject  matter  as 
above  mentioned  being  proved  here  by  evi- 
dence aliunde  all  other  material  facts  neces- 
sary to  give  validity  to  the  discharge  are 
proved  by  the  discharge  itself.  Betts  v. 
Bagley,  12  Pick.  (Mass.')  572. 

82.  State  court  having  once  acquired  ju- 
risdiction, a  U.  S.  court  has  no  authority  by 
which  it  may  oust  the  jurisdiction  of  the 
state  court.  In  re  Clark  &  Bininger,  3  N.  B. 
B.  129 ;  citing  in  re  Campbell,  K.  B.  B.  Su^. 
xxxvi ;  in  re  Burns,  N.  B.  B.  Sup.  xxxviii ; 
Atkinson  v.  Purdy,  Crahbe,  557;  in  re 
Donaldson,  N.B. B.  Sup.  xxxix; inre  Allen, 

1  N.T.  Leg.  Obs.  115;  Houseberger  v.  Zibe- 
lien,  2  N.  B.  B.  33 ;  Sedgwick,  assignee,  v. 
Minck  et  al.  1  N.  B.  B.  204;  Taylor  v. 
Oarryl,  20  How.  584;  ex  parte  Dudley,  1 
Penn.  S.  J.  302,  323 ;  in  re  Smith,  1  N.  B. 
B.  169 ;  in  re  Hill,  2  N.  B.  B.  108 ;  Farrin 
V.  Crawford,  2  N.  B.  B.  181 ;  in  re  Marks, 

2  N.  B.  B.  175 ;  in  re  Hazleton,  2  N.  B.  B. 
12;  4  Cranch,  179 ;  7  How.  612,  625. 

83.  The  court  of  appeals  of  Maryland 
has  appellate  jurisdiction  from  the  court  of 
common  pleas  in  insolvent  cases  under  a 
proper  construction  of  section  28  of  the  4th 
article  of  the  state  constitution.  The  Uni- 
ted States  courts  have  exclusive  jurisdiction 
in  the  case  of  an  insolvent  debtor  as  to  his 
right  to  a  discharge  in  bankruptcy.  Van 
Nostrand  v.  Barr  et  ah  (Md.)  2  N.  B.  B. 
154;  citing  Sturges  v.  Crowninshield,  4 
Wheat,  122 ;  Ogden  v.  Saunders,  12  Wheat. 
213 ;  ex  parte  Bames,  2  Story,  522 ;  Larra- 
bee  V.  Talbot,  5  Cfill.  426 ;  Commonwealth 
V.  O'Hara,  N.  B.  B.  Sup.  six;  Perry  v. 
Langley,  1  JV.  B.  B.  155. 

84.  Ofmaster  in  chancery.  Several 
creditors  attached  property  of  their  debtor 
and  he  thereupon  removed  from  the  com- 
monv\realth  carrying  with  him  all  his  prop- 
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erty  which  was  not  attached,  and  became  a 
resident  in  another  state,  before  the  term  of 
the  court  to  which  the  writs  on  which  his 
property  was  attached  were  returnable.  He 
never  again  resided  within  the  common- 
wealth, nor  did  he  dissolve  the  attachments 
on  or  before  the  last  day  of  said  term.  On 
an  application  made  by  other  creditors  with- 
in ninety  days  of  the  end  of  said  term,  a 
master  in  chancery  issued  a  warrant  direct- 
ing a  messenger  to  take  possession  of  such 
debtor's  estate,  and  assignees  of  his  estate 
were  afterwards  chosen.  Held,  that  the 
master  in  chancery  had  no  jurisdiction  of 
the  case,  and  that  the  proceedings  before 
him  did  not  dissolve  the  attachments.  Claf- 
lin  V.  Beach,  4  Met.  (ilfass.)  392. 

85.  Over  acceptors  of  foreign 
bills  of  exchange.  Where  drafts  made 
and  dated  at  Neuremberg,  Bavaria,  drawn 
or  purporting  to  be  drawn  on  a  house  at 
Leipzic,  accepted  by  authorized  agents  in  the 
United  States  by  merely  writing  the  word 
"  accepted,"  with  date  and  drawee's  name 
across  the  face  of  the  draft  are  over  due,  and 
payment  thereof  is  suspended  for  a  period 
of  14  days,  the  drawee  having  a  place  of 
business  in  the  United  States  within  the 
southern  district  of  New  York,  at  which  the 
acceptances  were  executed,  will  be  ordered 
to  show  cause  why  he  shall  not  be  adjudi- 
cated a  bankrupt  upon  the  petition  of  the 
maker  or  owner  of  the  draft.  Qeyer  v. 
Bombard  &  Beyrich,  (_S.  JD.  N.  T.)  Unre- 
ported. 

86.  Over  copartnershii5  where 
copartners  reside  in  different  dis- 
tricts. Where  one  member  of  a  firm  files 
his  petition  in  one  state  and  asks  his  co- 
partners to  join  him  in  the  proceedings 
which  they  refuse  to  do,  but  subsequently 
appear  by  attorney  and  consent  to  an  adju- 
dication, whereupon  all  the  members  of  said 
firm  are  adjudicated  bankrupt,  and  upon 
the  application  for  the  discharge  of  the 
bankrupts,  specifications  are  filed  in  opposi- 
tion to  their  discharge,  on  the  grounds  of  a 
want  of  jurisdiction  of  the  court,  that  the 
petition  of  the  petitioning  debtor  upon  which 
the  adjudication  was  made,  does  not  show 
that  the  members  of  the  copartnership,  as 
such,  carried  on  business  in  the  district 
where  said  adjudication  was  made,  at  any 


time  withm  six  months  next,  immediately 
preceeding  the  filing  of  the  petition,  or  that 
the  copartnership  had  any  assets  either  at 
the  time  of  filing  the  petition,  or  at  any  time 
within  the  six  months  next,  immediately 
preceding  such  filing,  and  that  in  point  of 
fact  such  copartnership  was  dissolved  prior 
to  such  commencement  of  proceedings — and 
that  it  has  not  since  that  time  carried  on 
business  any  where.  That  no  assets  of  the 
copartnership  have  come  to  the  hands  of  the 
assignee  in  bankruptcy.  That  neither  one 
of  the  two  copartners  who  did  not  file  their 
petition,  resided  or  carried  on  business 
within  said  district  at  any  time  within  six 
months  next  immediately  preceding  the 
filing  of  the  petition  by  the  other  partner, 
and  that  neither  when  that  petition  was 
filed  nor  within  six  months  next,  immedi- 
ately preceding  the  filing  thereof,  did  such 
copartnership  exist,  nor  did  it  at  any  time 
within  such  period  possess  any  copartner- 
ship assets.  Held,  that  the  averment  of  the 
petitioning  partner  that  he  resided  within 
the  district  where  the  proceedings  were  com- 
menced, is  a  sufficient  allegation  to  satisfy 
the  requirements  of  section  36  of  the  bank- 
rupt act  in  regard  to  adjudging  two  or  more 
persons  who  are  copartners  in  trade ;  also 
held,  that  as  to  the  allegation  of  fact  as  to  the 
dissolution  of  the  copartnership,  and  that  no 
assets  have  come  to  the  hands  of  the  as- 
signee, and  that  no  such  assets  existed 
when  the  petition  was  filed  or  at  any  time 
within  the  six  months  next  immediately 
preceding  the  filing  thereof,  is  in  itself  suf- 
ficient to  say  that  the  proof  shows  satisfac- 
torily that  assets  of  the  copartnership  have 
come  to  the  hands  of  the  assignee,  a  portion 
of  such  assets  being  the  proceeds  of  an  item 
mentioned  in  the  schedule  of  copartnership 
assets  annexed  to  the  petition  of  the  petition- 
ing copartner,  and  that  such  assets  existed 
when  such  petition  was  filed.  That  this 
existing  of  copartnership  assets  at  the  time 
makes  the  copartnership  a  subsisting  copart- 
nership at  the  time  quoad,  creditors  then 
existing  for  the  purpose  of  bankruptcy  pro- 
ceedings. In  re  Penn  &  Culver,  {S.  B- 
N.  r.)  5  N.  B.  B.  288 ;  in  re  Leland  Bros. 
(JV.  a.  N.  r.)  5  N.  B.  B.  222. 

87.  Presumed.  Although  in  plead- 
ing a  bankrupt's  discharge  by  a  district  court 
of  the  United  States,  the  facts  on  which 
jurisdiction  depends  must  be  averred,  yet 
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when  the  discharge  is  offered  in  evidence 
jurisdiction  will  be  presumed,  until  the  con- 
trary appears.  Morse  v.  Oloyes,  ,11  Barb. 
100. 

88.  Refusal  to  approve  of  assig- 
nees out  of.  Where  a  corporation  hold- 
ing property  and  carrying  on  business  in 
three  several  states,  is  adjudicated  bankrupt, 
and  assignees  are  appointed  who  are  respec- 
tively citizens  of  two  states  in  which  pro- 
ceedings in  bankruptcy  are  pending,  but  an 
assignee  is  not  appointed  who  resides  in  the 
third  state,  in  which  proceedings  in  bank- 
ruptcy are  also  pending.  Held,  that  as  three 
assignees  were  to  be  chosen  and  proceedings 
were  pending  in  three  different  districts  it 
ought  to  be  so  arranged,  that  each  of  the 
districts  could  have  an  assignee  within  it,  a 
resident  therof,  and  that  in  the  district  in 
which  no  assignee  has  been  appointed,  the 
court  there  declines  to  approve  the  election  of 
assignees.  In  re  Boston  &  Hartford  &  Brie 
Rail  Road,  (_S.  D.  N.  Y.)  5  N.  B.  B.  233. 

89.  Right  of  parties  to  question. 
It  is  the  right  of  a  party  affected,  to  assail  an 
act  of  a  public  officer  for  want  of  jurisdiction, 
and  he  does  not  preclude  himself  from  so 
doing,  by  any  agreement  not  to  raise  the 
question,  even  if  founded  on  a  sufficient  con- 
sideration. Grocer's  National  Bank  v.  Clark, 
31  How.  Pa.  B.  115. 

90.  Statement  of  residence  requi- 
site. The  plea  of  an  insolvent  discharged 
under  the  act  of  April  12th,  1813,  (sess.  36, 
ch.  38,  R.  L.  460)  must  expressly  aver,  that 
the  defendant  at  the  time  he  applied  for  the 
discharge,  was  an  inhabitant  of  the  county 
in  which  his  application  was  made.  This  is 
essential  to  give  the  judge  jurisdiction.  The 
want  of  proper  averments  to  give  jurisdic- 
tion, cannot  be  supplied  by  the  recital  in  the 
discharge.  Wyman  v.  Mitchell,  1  Cowen, 
316. 

91.  To  compel .  assignee  to  elect 
to  take  lease.  Where  a  mortgagor  and 
mortgagee  joined  in  demising  trade  premises 
to  a  lessee,  and  at  the  same  time  the  mort- 
gagee and  lessee  entered  into  partnership  ar- 
ticles, according  to  which  the  demised  pre- 
mises were  to  be  considered  as  partnership 
property,  and  the  lessee  subsequently  became 


bankrupt.  It  was  held,  that  the  court  had 
jurisdiction  to  order  the  assignees  to  elect 
whether  they  would  take  or  abandon  the 
premises.  BJx  parte  Norton,  3  Mont.,  D. 
Sr  D.  312.     (Eng.) 

92.  To  grant  discharge.  It  is  not 
necessary  in  support  of  an  insolvent  discharge 
relied  on  as  defence  in  an  action  to  show  by 
proof  aKwwde  the  dischal'ge,  that  the  officer 
granting  it  had  jurisdiction,  if  the  facts  set 
forth  in  it  are  sufficient  for  that  purpose.  So 
held  in  this  case  when  it  was  recited  in  the 
discharge  that  B.  H.  of  the  town,  &c.  of  the 
county,  &c.  did  present  a  petition  in  conjunc- 
tion with  so  many  of  his  creditors,  &c.,  pray- 
ing his  discharge  on  making  an  assignment. 
It  seems  however  that  notwithstanding  the 
facts  recited  in  the  discharge,  it  is  competent 
to  a  party  opposing  the  discharge  to  show 
that  the  officer  had  not  jurisdiction.  Barber 
V.  Winslow,  12  Wendell,  102. 

98.  "Want  of.  In  all  summary  pro- 
ceedings under  a  statute  although  enough  is 
shown  in  the  institution  of  them  to  give 
j  urisdiction  to  the  officer  entrusted  with  the 
execution  of  the  powers  conferred,  if  in  the 
progress  of  the  case  it  is  discovered  that  in 
fact  the  officer  has  not  jurisdiction,  it  is  his 
duty  to  stop  and  dismiss  the  proceedings. 
In  re  Wrigley,  8  Wendell,  134. 

94.  "Want  of  fatal  to  petition.  A 
motion  is  made  to  dismiss  a  petition  for  want 
of  jurisdiction,  on  the  ground  that  a  suit  in 
equity,  or  action  at  law  would  have  been 
the  proper  mode  to  proceed,  and  not  by  peti- 
tion, for  the  reason  the  parties  would  be 
precluded  access  to  the  circuit  court  as  ap- 
pellants or  plaintiffs  in  error,  and  would  have 
been  deprived  of  the  benefit  from  rules  of 
evidence,  forms  and  procedures  to  which  par- 
ties to  suits  are  accustomed,  but  would  be 
by  this  proceeding  subject  to  only  the  revi- 
sory power  of  the  circuit  j  udge  at  chambers 
or  in  open  court.  Petition  dismissed,  and 
injunction  ancillary  to  the  petition  dissolved. 
Barstow  v.  Peckham  et  al.  (B.  I.)  5  JV.  B. 
£.72. 

95.  Want  of  precludes  discharge. 
Where  the  bankrupt  resided  at  Boston, 
Mass.,  from  May  1,  1867,  to  December  7, 
1867,  and  from  December  7, 1867,  to  Jan- 
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uary  21,  1868,  he  resided  at  New  York, 
therefore  he  did  not  reside  in  the  latter  dis- 
trict for  the  six  months  next  immediately 
preceding  the  time  of  filing  the  petition,  or 
for  the  longest  period  during  such  six 
months,  and  he  did  not  carry  on  business  in 
the  latter  district  for  such  six  months,  or  for 
the  longest  period  thereof,  and  a  discharge 
must  be  refused  in  the  latter  district  for 
want  of  jurisdiction.  In  re  Leighton,  (5. 
D.  N.  Y.)  5  N.  B.  B.  95. 

96.  When  creditor  becomes  sub- 
ject to.  A  creditor  who  has  proved  his 
debt  is  subject  to  the  jurisdiction  of  the 
court  without  regard  to  his  place  of  resi- 
dence. In  re  Kyler,  3  N.  B.  B.  11 ;  s.  c.  2 
Bt.  414. 

97.  When  to  be  presumed.    In 

pleading  a  bankrupt's  discharge  the  facts  on 
which  jurisdiction  depends  must  be  averred ; 
but  when  the  discharge  is  offered  in  evi- 
dence, jurisdiction  will  be  presumed  until 
the  contrary  appears.  Ruckman  v.  Cowell, 
1  ComstocJc,  (1  iV.  r.)  505. 

98.  Will  not  be  refused  by  court 
of  equity  because  of  remedy  at 
law.  A  court  of  equity  will  not  refuse  to 
take  jurisdiction  of  a  cause  merely  on  the 
ground  that  complainant  has  a  complete 
remedy  at  law,  where  the  parties  have  sub- 
mitted their  rights  to  the  jurisdiction  of  the 
court  without  objection,  especially  where 
proofs  have  been  taken  and  a  hearing  upon 
the  merits  has  been  entered  upon.  Corbin 
V.  Corbin,  5  N.  B.  B. ;  see  4  Cowen, 
727;  11  Paige,  569;  4  J.  Ch.  JB.399:  2 
Games'  Cases,  57 ;  1  Atk.  Ch.  B.  126. 


JURY. 

1 .  Under  the  35th  section  of  the  TJ.  S. 
bankrupt  act  of  1867,  it  was  held  erroneous 
to  instruct  the  jury  that  if  a  sale  of  prop- 
erty by  the  bankrupt  was  not  in  the  ordina- 
ry and  usual  course  of  business,  it  was 
fraudulent.  The  instruction  should  have 
been  not  that  such  sale  was  absolutely 
fraudulent,  but  that  the  fact  referred  to  was 
prima  fade  evidence  that  it  was  fraudulent. 
Babbitt  v.  Walbum  &  Co.  (3fo.)  4  N.  B. 
iJ.  30. 


2.  Proper  submission  to.  Whefter 
a  name  in  the  list  of  creditors  variant  from 
that  of  the  plainti£fs  was  intended  to  desig- 
nate them,  and  whether  their  names  were 
omitted,  and  if  so,  whether  su&h  omission 
was  fraudulent,  held,  in  this  case  properly 
submitted  to  the  jury.  Soule  v.  Chase,  1 
Bohb.  222. 


JURY  TRIAL. 

1 .  Where  the  insolvency  of  a  firm  is  de- 
nied by  one  of  the  partners  thereof,  a  jury 
trial  will  be  granted.  If  the  insolvency  is  not 
denied  the  firm  will  be  adjudged  bankrupt. 
In  re  Grady,  (;S^.  C)  3  JV.  B.  B.  54. 


KANSAS. 

1.  Exemptions  in.  A  merchant  resid- 
ing in  Kansas,  is  not  entitled  to  the  special 
exemptions  allowed  mechanics,  miners  and 
other  persons,  for  the  purpose  of  carrying 
on  their  trade  or  business.  Such  exemp- 
tions made  by  an  assignee  will  be  disal- 
lowed.   In  re  Schwartz,  4  N.  B.  B.  189. 


KNOWLEDGE. 

1.  As  affecting  costs,  etc.  Where 
the  question  at  issue  was  whether  the  claim 
of  a  sheriflF  for  costs  on  attachment  suit 
against  property  of  a  bankrupt  which  has 
been  claimed  as  exempt  is  such  a  claim  as 
can  be  proved  in  bankruptcy  against  the 
bankrupt's  estate.  The  assignee  objecting 
to  the  proof  and  allowance  of  such  claim  on 
the  ground  that  the  claim  of  one  of  the 
plaintiffs  in  the  attachment  suit  has  never 
been  proven  against  the  bankrupt's  estate. 
Held,  that  the  debt  or  principal  must  be 
proven  and  allowed  before  the  costs  made 
before  the  commencement  of  proceedings  in 
bankruptcy  can  be  proven  and  allowed. 
Where  the  principal  debt  has  been  duly 
proved  against  the  bankrupt's  estate,  the 
costs  can  be  proved  if  made  in  good  faith 
before  commencement  of  proceedings  in 
bankruptcy  and  without  knowledge  of  the 
insolvency  of  the  defendant  and  without 
intention  of  defeating  the  provisions  of  the 
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bankrupt  law.  Where,  however,  a  portion 
of  the  costs  have  been  made  after  the  com- 
mencement of  the  bankruptcy  proceedings, 
that  portion  will  be  disallowed.  In  re 
Preston,  {Washington  Ter.)  5  iV.JB.B.293. 


KNOWLEDGE    OF    INSOL- 
VENCY. 

1 .  Insolvency,  within  the  meaning  of  the 
United  States  bankrupt  act  of  1867,  means 
the  inabilitj'.  to  pay  debts  in  the  ordinary 
course  of  business  as  merchants  in  trade 
usually  do.  When  a  party  cannot  pay  his 
debts  in  the  ordinary  course  of  business, 
and  knows  that  he  cannot,  he  will  be  held 
to  have  had  knowledge  of  his  insolvency. 
In  re  Martin,  4  N.  B.  B.  158. 

2.  A  debtor  is  conclusively  presumed  to 
intend  a  fraudulent  payment,  having  knowl- 
edge of  the  facts  of  his  insolvency.  Arnold 
V.  Maynard,  2  Story,  349 ;  Deming  v.  Dana 
et  at  2  Gush.  172. 

3.  Where  creditor  loans  money  to  one 
already  indebted  to  him,  knowing  at  the 
time  that  his  debtor's  affairs  are  in  a  preca- 
rious condition,  and  insists  upon  a  mortgage 
to  secure  money  loaned  and  former  indebt- 
edness, such  mortgage  is  void  in  bankruptcy. 
Tuttle  V.  Truax,  1  N.  B.  B.  169. 

4.  Security  given  to  a  creditor  by  mort- 
gage, though  out  of  the  usual  course  of  bu- 
siness, will  be  valid  if  the  creditor  was  igno- 
rant at  the  time  such  security  was  given  of 
his  debtor's  insolvency.  In  re  Lee  et  al.  3 
JV.  B.  B.  53. 

5.  Creditor  taking  mortgage  on  real  and 
personal  estate,  well  aware  at  the  time  that 
debtor  has  no  money  to  pay  the  debt,  long 
over  due,  must  be  presumed  to  have  know- 
ledge of  the  insolvency,  and  is  guilty  of 
taking  a  preference  in  fraud  of  the  act,  and 
the  security  so  obtained  is  void.  In  re  Gra- 
ham et  al.  3  N.  B.  B.  93 ;  s.  c.  2  G.  L.  N. 
73. 

6.  A  sale  by  an  insolvent  of  all  his  prop- 
erty to  a  creditor  who  is  aware  of  the  insol- 
vency, will  be  declared  void,  and  the  assig- 
nee may  recover  in  trover  the  value  of  the 


personal  property.  In  re  Foster  et  al.  2  N. 
B.  B.  131 ;  s.  c.  1  G.  L.  N.  137  ;  s.  o.  2  L. 
T.  B.  8. 

7.  A  creditor,  having  knowledge  of  his 
debtor's  insolvency,  obtained  judgment  by 
default,  issued  execution,  and  sheriff  levied 
on  his  property ;  other  creditors  petitioned 
to  have  the  debtor  declared  a  bankrupt  in 
that  he  had  thereby  committed  the  act  of 
bankruptcy.  Before  trial,  ba,nkrupt  filed 
voluntary  petition,  and  thereupon  was  ad- 
judged bankrupt.  The  judgment  creditor 
proved  his  claim  for  the  full  amount  of  his 
judgment  less  what  he  would  receive  from 
the  execution,  if  that  should  be  deemed  a 
valid  payment.  Assignee  petitioned  to  have 
the  said  judgment  set  aside  and  declared 
void,  and  that  said  creditor  and  sheriff  be 
ordered  to  pay  over  to  him,  less  the  sheriff's 
fees,  the  amount  they  severally  held  and  re- 
ceived upon  said  execution,  and  further,  that 
the  judgment  creditor's  proof  of  claim  be 
rejected.  Held,  that  the  bankrupt  com- 
mitted an  act  of  bankruptcy  in  so  suffering 
his  property  to  be  so  taken  by  a  creditor  on 
legal  process,  and  also  that  the  judgment 
creditor  had  received  a  preference,  and  not 
having  surrendered  what  property  was  re- 
ceived under  it,  on  proving  his  claim  in 
bankruptcy,  the  proof  thereof  must  be  re- 
jected, and  himself  and  the  sheriff  ordered 
to  pay  the  assignee  the  amounts  in  their 
hands  received  on  such  execution,  less  the 
sheriff's  fees.  In  re  Davidson,  3  N.  B.  B. 
106. 

8.  A  party  being  insolvent,  sold  and 
transferred  to  a  creditor,  with  knowledge 
of  the  fact,  all  of  his  real  and  personal  prop- 
erty, on  which  the  court  decided  that  the 
sale  was  in  frraud  of  the  act,  and  assignee 
could  maintain  adtion  of  trover  to  recover 
the  value  of  the  personal  property.  Foster 
V.  Hackley  &  Sons,  2  N.  B.  B.  131. 

9.  Where  a  debtor's  insolvency  is  not 
shown  to  have  existed  at  the  time  of  giving 
a  warrant  of  attorney  to  confess  judgment, 
he  will  not  be  presumed  to  have  had  knowl- 
edge of  the  fact  of  his  insolvency,  and  a 
preference  thus  given  several  months  previ- 
ous to  the  fact  of  his  insolvency  becoming 
apparent,  will  be  held  valid.  Armstrong  v. 
Rickey  Brothers,  2  N.  B.  B.  150  j  s.  c.  1 
C.  L.  N.  145. 
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10.  Where  debtor's  insolvency  is  known 
to  bank,  it  cannot  take  mortgage  in  fraud 
of  creditors.   In  re  Cowles,  1  JV.  B.  B.  146. 

1 1.  A  creditor  taking  mortgages  on  real 
and  personal  estate  of  his  debtor,  well  aware 
at  the  time  that  he  (debtor)  has  no  money 
to  pay  the  debt,  long  overdue,  must  be  pre- 
sumed to  have  knowledge  of  the  insolvency, 
and  is  guilty  of  taking  a  preference  in  fraud 
of  the  United  States  bankrupt  act  of  1867, 
and  the  security  so  obtained  is  void.  In  re 
Grajjam  et  al.  3  JV.  B.  B.  93 ;  s.  o.  2  C.  L. 
JV".  73. 

12.  The  thirty-flfth  section  of  the  bank- 
rupt act,  in  order  to  avoid  a  mortgage  given 
to  a  creditor,  does  not  require  the  debtor 
to  know  his  insolvency,  or  believe  it  at  the 
time  it  was  given.  It  treats  of  insolvency 
as  a  condition  of  fact,  not  of  believe,  and 
ignorance  of  the  insolvent  of  his  condition 
cannot  be  set  up  to  defeat  the  operation  of 
that  section.  He  is  presumed  to  know,  and 
is  chargeable  with  knowledge  of  his  condi- 
tion. In  re  Wager  and  Falcs,  5  N.  B.  E. 
183;  3  O.L.N.  401. 

13.  "Want  of.  Creditors  who  have 
not  cause  to  believe  their  debtor  insolvent 
at  the  time  he  gives  them  warrants  to  enter 
judgments,  may  prove  their  claims.  Shaffer 
V.  Fritchery  et  al.  4  N.  B.  B.  179. 

14.  Where  a  debtor's  insolvency  is  not 
shown  to  have  existed  at  the  time  of  giving 
a  warrant  of  attorney  to  confess  judgment, 
he  will  not  be  presumed  to  have  had  knowl- 
edge of  the  fact  of  his  insolvency,  and  a  pre- 
ference thus  given  several  months  previous 
to  the  fact  of  his  insolvency  becoming  ap- 
parent, will  be  held  valid.  Armstrong  v. 
Rickey  Bros.  (Ote,)  2  JV.  B.  B.  150  ;  s.  c. 
3  G.  L.  JV.  145 ;  citing  Buckingham  i).  Mc- 
Lean, 13  How.  169  ;  Hall  v.  King,  4  C.  B. 
136 ;  3  Met.  245 ;  19  JV.  H.  109. 


KNOWLEDGE   OF  PARTNER. 

1 .  It  appears  that  the  knowledge  of  one 
non-dormant  or  two  partners  is  the  knowl- 
edge of  both.  Edwards  v.  Cooper,  11  G.  B. 
33  ;  Bignold  v.  Waterhouse,  1  M.  ^  S.  255, 
259.  (Eng.)  See  Willams  <&  WilMami 
English  bankrupt  law,  1869. 


LAND. 

1.  Contract  to  husband  and  deed 
to  wife.  Where  property  is  held  by  the 
husband  under  contract,  and  is  subsequently 
deeded  to  the  wife  by  the  grantees,  it  is 
subject  to  the  husband's  debts.  Keating  v. 
Keefer  (JIficft.)  5  JV.  B.  B.  133. 

2.  Held  by  assignee  subject  to 
equities.  It  seems  that  the  assignees  of 
an  insolvent  debtor  receiving  a  conveyance 
of  his  "right,  title  and  interest,"  in  the  land 
of  which  he  had  previously  given  a  bond  to 
convey  upon  the  performance  of  certain 
conditions  therein  expressed,  will  hold  the 
estate  conveyed,  subject  to  the  prior  equities 
of  the  obligee  in  such  bond.  Bragg «.  Paulk, 
42  Maine  B.  502. 

3.  Equitable  interest  in.  Though 
a  petitioner  in  bankruptcy  may  have  had  an 
equitable  interest  in  land,  which  has  been 
sold  by  the  legal  owner,  who  had  taken  a 
note  payable  to  himself  for  the  purchase 
money,  it  would  not  certainly  follow  that 
the  petitioner  in  bankruptcy  had  any  interest 
in  the  note,  nor  would  an  omission  to  speci- 
fy the  note  in  the  schedule,  be  conclusive 
evidence  of  fraud  on  his  part,  such  as  to  in- 
validate his  certificate  of  discharge.  Carey 
V.  Esty,  29  Maine  B.  154. 


LANDLORD 

1.  Application  of  for  rent.  Upon 
the  application  of  a  landlord  for  an  allow- 
ance of  rent  for  the  time  during  which  his 
premises  were  occupied  by  the  goods  which 
were  in  the  hands  of  the  marshal,  the  court 
held  that  the  landlord  ought  to  have  applied 
to  it  for  permission  of  the  premises  immedi- 
ately after  the  marshal  took  possession  of 
them,  and  that  it  would  have  ordered  a  re- 
moval of  the  goods  and  furniture  therefrom 
and  the  premises  vacated  by  the  marshal. 
If  the  landlord  had  an  opportunity  to  rent 
the  premises  during  the  time  they  were  oc- 
cupied by  the  marshal,  he  should  have  so 
represented  to  the  court,  and  he  would  then 
have  received  an  allowance  for  rent  or  im- 
mediate possession  of  his  premises.  Applica- 
tion for  payment  of  rent  by  the  marshal 
denied.  In  re  McGrath  &  Hunt,  (_S.  B. 
JV.  r.)5JV.S.i?.    254. 


LANDLORD  AND  TENANT— LEASE. 
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LANDLORD  AND  TENANT. 

1.  A  landlord  is  entitled  to  compensa- 
tion for  the  use  and  occupation  of  his  prem- 
ises, while  they  have  been  actually  used  for 
the  benefit  of  the  estate  of  the  bankrupt,  and 
the  rent  should  be  paid  by  the  assignee  and 
charged  as  part  of  his  expenses.  In  re 
Walton,  CM).)  1  iV".  B.  B.  154. 

2.  In  cases  in  which  assignees  in  good 
faith  keep  the  stock  in  trade  of  a  bankrupt 
in  his  former  place  of  business  for  the  pur- 
pose of  either  economical  storage  or  advan- 
tageous disposal,  if  there  is  no  improper  de- 
lay, the  lien  for  the  use  of  the  landlord's 
premises  may  often  be  fairly  valued  by  the 
standard  of  the  former  rent,  and  an  amount 
will  be  allowed  equal  to  the  accruing  rent. 
If,  however,  the  landlord  distrains  for  rent, 
the  costs  of  such  distress  will  not  be  allowed 
out  of  the  bankrupt's  estate.    In  re  Appold, 

1  N.  B.  B.  178. 

3.  Where  a  landlord  has  a  lien  for  rent 
under  the  state  laws,  it  will  be  upheld  in  a 
bankruptcy  court,  and  the  assignee  must 
take  title  subject  thereto.  A  landlord  will 
be  entitled  to  prove  his  claim  in  bankruptcy 
for  the  unexpired  term  of  a  lease  beyond 
one  year,  even  though  he  has  been  preferred 
under  a  state  law  for  his  rent  up  to  the 
end  of  the  year.   In  re  Wynne,  iN.B.B.S. 

4.  A  debtor  promised  in  writing  to  de- 
liver 6,400  lbs.  of  cotton  to  pay  for  rent, 
and  for  mules,  fodder  and  com  brought  from 
landlord.  Debtor  assigned  cotton  and  farm 
stock  to  his  brother  to  pay  just  debts  with 
his  own  and  his  brother's  knowledge  of  his 
insolvency.  The  court  decided  that  under 
the  state  law  the  landlord  could  not  dis- 
train, and  had  no  lien  in  cotton  raised 
against  general  creditors.      In  re  Brock, 

2  N.  B.  B.  100. 

5.  A  landlord  has  a  preferred  claim  for 
rent  due  at  the  time  of  the  filing  of  the  pe- 
tition to  have  his  lessees  declared  bankrupt, 
as  he  has  a  lien  which  can  be  enforced  by 
distress.  After  the  filing  the  petition,  rent 
is  to  be  paid  as  a  part  of  the  expenses  of  the 
custody  of  the  bankrupt's  estate,  and  comes 
within  the  first-class  classification  of  claims 
entitled  to  priority  by  the  provisions  of  the 
28th  section  of  the  bankrupt  act.  In'  re 
Rose,  Lyon  &  Co.,  3  N.  B.  B.  63. 
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LAWYER. 

1 .  A  bankrupt  cannot  execute  a  conveyance 
declared  by  the  U.  S.  bankrupt  act  of  1867 
to  be  null  and  void,  in  order  to  secure  a 
fee  to  his  lawyer  for  professional  services 
rendered.  In  re  Evans,  (Texas,')  3  N.  B. 
B.  62. 

2.  A  lawyer,  being  under  examination, 
was  questioned  touching  a  certain  convey- 
ance made  to  him  by  the  bankrupt  and 
wife,  and  a  subsequent  conveyance  by  him 
to  the  wife,  and  refused  to  testify  thereon. 
The  court  however  decided  that  on  the  facts 
stated  the  questions  were  proper,  and  not 
within  the  privilege  of  confidential  commu- 
nication between  attorney  and  client.  In  re 
Bellis  &  Milligan,  (S.  D.  N.  T.)  3iV.  B.  B. 
49. 

3.  A  lawyer  cannot  refuse  to  be  sworn 
as  a  witness  on  the  ground  of  privilege. 
The  privilege  cannot  be  interposed  until  a 
question  is  asked  which  invades  the  privi- 
lege. In  re  Woodward,  (S.  D.  N.  Y.)  3 
N.  B.  B.  177. 


LEASE. 

1 .  A  bankrupt  held  his  store  on  a  ver- 
bal lease,  terminating  May  1st,  1869,  for 
$1,600  per  annum  and  taxes.  On  Decem- 
ber 26th,  1868,  he  surrendered  his  stock  of 
goods  to  the  register  and  delivered  to  him 
the  key  of  the  store.  The  register  turned 
the  same  over  to  the  assignee  March  2d, 
1869,  and  on  the  25th  of  March  the  goods 
therein  were  sold  by  the  assignee's  order. 
On  the  1st  of  February  the  landlord  executed 
another  lease  to  a  store  company.  Toward 
the  end  of  April  application  was  made  to  the 
assignee  for  the  key  which  he  immediately 
delivered  up.  The  store  had  been  unoccu- 
pied by  the  assignee  after  the  1st  of  April, 
and  he  was  ignorant  as  to  who  was  the 
owner  of  the  store  and  of  the  second  lease. 
The  landlord  claimed  rent  from  December 
26th,  1868,  to  February  1st,  1869,  and  the 
store  company  claimed  rent  at  the  rate  of 
$2,000  per  annum  from  February  1st,  1869, 
to  May  1st,  1869.  The  court  decided  that 
the  assignee  should  only  pay  rent  at  the  rate 
of  $1,600  per  annum  to  April  1st,  1869.  In 
re  Merrifield,  (/S.  D.  N.  Y.)  3  iV^.  B.  B.  25. 
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2.  An  agreement  for  a  lease  is  not  annul- 
led by  the  bankruptcy  of  the  intended  lessee. 
Morgan  v.  Ehodes,  1  Mont,  (b  Ayr.  214. 

3.  12  &  13  Vict.  c.  106,  s.  145,  is  similar 
to  6  Geo.  4,  c.  16,  s.  75,  and  49  Geo.  3,  c.  121, 
s.  19,  which  did  not  extend  to  a  parol  agree- 
ment for  a  lease.  lEx  parte  Sutton,  2  Bose, 
86.     (Eng.) 

4.  And  is  confined  to  cases  between  lessor 
and  lessee,  and  does  not  extend  to  cases 
between  a  lessee  and  his  assignee  of  a,  lease. 
Youngs.  Taylor,  3  S.  (^j1.  521.     (Eng.) 

5.  It  did  not  apply  to  a  contract,  in  its 
nature  not  a  lease,  but  for  the  purchase  of 
property.  Hope  v.  Booth,  1  B.  d;  A.  505. 
(Eng.) 

6.  Acceptance  by  assignees  of. 
Where  the  assignees  of  a  bankrupt  coach- 
maker,  who  was  a  tenant  from  year  to 
year,  entered  upon  the  premises  to  keep  the 
coaches  in  repair,  in  pursuance  of  the  bank- 
rupt's contracts,  and  in  August  sold  the 
bankrupt's  effects,  and  delivered  the  key  of 
the  premises  to  the  bankrupt,  but  paid  the 
rent  up  to  the  Michaelmas  following,  it  was 
held,  in  an  action  by  the  landlord  for  a 
quarter's  rent,  due  the  Christmas  following, 
that  the  assignees  were  liable.  Ansell  v. 
Robson,  2C.(&J.  610.     (Eng.) 

7.  Where  the  mortgagor  and  mortgagee 
of  one  undivided  moiety,  and  the  owner  of 
the  other,  joined  in  a  demise  of  the  premises 
to  G.  for  twenty-one  years,  he  covenanting 
with  the  three  jointly  and  severally  to  pay 
(without  mentioning  to  whom)  the  reserved 
rent,  and  G.  entered  and  then  became  bank- 
rupt, and  his  assignees  accepted  the  lease, 
it  was  held,  that  the  assignees  were  liable 
in  an  action,  at  the  suit  of  the  three  lessors, 
for  rent  due  since  their  acceptance  of  the 
lease.  Magnay  v.  Edwards,  13  C.  B.  479 ; 
17  Jur.  839;  22  L.  J.,  C.  P.  171.     (Eng.) 

8.  Assignees  electing  or  declining 
to  take.  A  bankrupt  agreed  in  writing  to 
take  a  lease  of  a  manufactory  for  a  term  of 
years,  and  the  landlord  agreed  to  erect  at 
his  own  expense  certain  buildings  upon  the 
bankrupt  paying  an  additional  rent  upon  the 
amount  so  expended.  The  buildings,  how- 
ever, were  subsequently  erected  by  the 
bankrupt,  on  the  verbal  assurance  of  the 


landlord  that  the  bankrupt  might  deduct  the 
amount  expended  from  the  rent.  The  as- 
signees elected  not  to  adopt  the  agreement 
for  the  lease,  but  refused  to  deliver  up  pos- 
session to  the  landlord  unless  he  allowed 
them  the  sum  which  the  bankrupt  had  ex- 
pended on  the  buildings.  Held,  that  as  both 
the  written  and  verba!  agreement  between 
the  landlord  and  the  bankrupt  contemplated 
a  continuance  of  the  tenancy,  which  the  as- 
signees had  themselves  repudiated,  they  had 
no  lien  on  the  premises  for  the  money  ex- 
pended by  the  bankrupt.  Ex  parte  Ladd, 
3  Deac.  &  Chit.  647.     (Eng.) 

9.  Assignees  of  a  bankrupt  are  not  liable 
as  assignees  of  a  term,  unless  they  have 
done  some  act  which  unequivocally  indicates 
to  the  lessor  that  they  have  elected  to  take 
the  benefit  of  the  lease.  The  remedy  of  the 
lessor  is  by  application  to  the  court  of  bank- 
ruptcy under  12  &  13  Vict.  c.  106,  s.  145. 
Goodwin  v.  Noble,  8  El.  (&  Bl.  587 ;  4  Jmt., 
N.  S.208;  27  L.  J.,  Q.  B.  204.     (Eng.) 

10.  Under  12  &  13  Vict.  c.  106,  s.  145, 
a  bankrupt's  interest  in  leasehold  property 
remains  in  the  assignees  until  they  elect  not 
to  take  the  demise.  Therefore,  where  assig- 
nees allowed  a  bankrupt  to  remain  in  pos- 
session of  leasehold  premises,  and  pay  rent 
to  the  lessor,  but  afterwards  sold  without 
his  knowledge,  held,  that  the  sale  was  valid. 
Cartwright  v.  Glover,  2  Giff.  620 ;  7  Jur., 
N.  S.  857 ;  30  L.  J.,  Chanc.  324  ■,9W.B. 
408  ;  3  L.  T.,  N.  S.  880.     (Eng.) 

1 1.  A.,  before  his  bankruptcy,  agreed  to 
take  a  lease  of  a  cotton  mill,  and  entered 
into  possession.  After  his  bankruptcy,  one 
of  his  assignees  took  possession,  and  agreed 
to  accept  the  lease,  a  draft  of  which  was 
sent  to  the  assignees,  containing  covenants 
personally  binding  on  them  during  the  whole 
of  the  term,  and  one  in  particular,  to  pre- 
vent them  from  assigning  without  the 
license  of  the  lessor.  Held,  that  the  assig- 
nees were  not  bound  to  accept  of  such  a 
lease,  and  even  if  they  were,  that  the  court 
of  review  had  no  jurisdiction  to  compel 
specific  performance  of  the  agreement.  Ex 
parte  Lucas,  3  Deac.  df  Chit.  144 ;  1  Mont. 
<&  Ayr.  93.    (Eng.) 

12.  In  1840,  A.,  being  lessee  of  a  ware- 
house and  cellar,  under  a  demise  from  B., 
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and  also  lessee,  under  C,  of  other  adjoining 
property,  comprising  a  vault,  D.  became  ten- 
ant from  year  to  year  of  the  warehouse  and 
cellar  and  vault,  at  an  annual  rent  of  1852., 
made  up  of  140Z.  for  the  warehouse  and 
cellar,  and  45?.  for  the  vault.  On  the  27th 
of  October,  1845,  A.  became  bankrupt,  921. 
10s.  being  at  the  time  due  as  rent  from  D. 
to  the  bankrupt.  The  assignees,  upon  be- 
ing appointed,  elected  to  take  the  property 
held  under  B.,  and  on  the  26th  February, 
1846  elected  not  to  take  the  property  held 
under  C.  At  Christmas,  1845,  rent  to  the 
amount  of  lUl.  Is.  and  dd.  became  due 
from  A.  to  C,  for  which  amount,  on  the 
19th  of  February,  1846,  C.  distrained  upon 
the  goods  in  the  vault  held  by  D.,  who  to 
relieve  himself  of  that  distress,  paid  that 
sum  to  C.  An  action  having  subsequently 
been  brought  by  the  assignees  of  A.  against 
D.  to  recover  the  92Z.  10s.  and  352.  for  a 
quarter's  rent,  due  at  Christmas,  for  the 
warehouse  and  cellar,  held,  that  they  could 
well  sue  for  the  quarter's  rent  due  since  the 
bankruptcy  in  their  representative  character 
as  assignees.  Graham  v.  AUsopp,  3  Eocch. 
186 ;  18  L.  J.,  Eooch.  85.    (Bug.) 

13.  B.  covenanted  with  the  bankrupt 
that  he  would  procure  a  lease  to  be  granted 
to  him  of  certain  premises  by  a  third  per- 
son. Held,  that  this  was  an  agreement  for 
a  lease,  within  6  Geo.  4,  c.  16,  s.  75,  and 
that  B.  was  entitled  to  call  on  the  assignees 
to  elect  whether  they  would  accept  or  de- 
cline such  agreement.  Ex  parte  Benecke, 
1  Beac.  186.    (Eng.) 

14.  Assignees  electing  or  declin- 
ing to  take.  A.  let  to  B.,  from  year  to 
year,  premises  adjacent  to  a  shop  previously 
occupied  by  B.  Some  time  afterwards,  A. 
allowed  B.  to  convert  the  front  of  the  prem- 
ises into  one  large  shop  window,  and  to 
make  an  entry  through  the  party  wall  into 
his  own  shop,  upon  condition  that  at  the 
determination  of  the  tenancy  the  premises 
should  be  restored  to  their  original  state. 
Subsequently  he  became  bankrupt.  Held, 
that  as  the  agreement  to  restore  the  prem- 
ises was  not  made  contemporaneously  with 
the  letting,  it  was  not  a  condition  or  agree- 
ment within  12  &  13  Vict.  c.  106,  s.  145,  and 
from,  which  the  bankrupt  could  be  relieved 
under  that  section,  upon  the  assignees  de- 


clining to  take.  Maples  v.  Sepper,  18  C.  B. 
177 ;  2  Jur.,  N.  S.  739 ;  25  L.  J.,  C.  P. 
243.    (Eng.) 

15.  The  general  assignment  of  a  bank- 
rupt's personal  estate  does  not  vest  a  term 
of  years  in  the  assignees,  unless  they  do 
some  act  to  manifest  their  assent  to  the  as- 
signment as  it  regards  the  term,  and  their 
acceptance  of  the  estate ;  and,  therefore,  till 
some  act  of  this  sort  is  done  by  them,  the 
term  still  remains  in  the  bankrupt,  and  he 
is  liable  to  the  payment  of  rent  accruing 
subsequently  to  the  bankruptcy.  Copeland 
V.  Stephens,  1  B.  d;  A.  593.     (Eng.) 

16.  Assignees  electing  to  reject. 
Upon  proceedings  to  compel  an  election 
where  the  assignees  elect  to  reject  the  lease, 
if  there  is  some  reason  to  suspect  that  the 
lease  is  void,  and  that  the  landlord  had  no 
title  to  grant  it,  the  court  will  not  order  the 
assignees  to  deliver  up  possession  of  the 
premises,  but  merely  to  deliver  up  the  lease. 
Ex  parte  Williams,  3  Deac.  330.  (Eng.) 

17.  Assignees'  right  to  renew. 
The  court  cannot  sanction  the  renewal  of  a 
lease  by  the  assignees,  for  the  purpose  of 
carrying  on  the  bankrupt's  business,  if  any 
creditors  object  to  that  arrangement,  not- 
withstanding it  may  have  been  determined 
upon  by  a  majority  of  the  creditors  present 
at  a  meeting  duly  called  for  that  purpose. 
Ex  parte  Miller,  1  Mont,  D.  &  D.  39. 
(Eng.) 

18.  Assignment  of  unrecorded. 
An  assessment  of  a  ten  years'  lease  by  the 
assignee  in  insolvency  of  the  lessee  is  valid 
against  such  lessee  although  it  has  not  been 
recorded.  Bemis  v.  Wilder,  100  Mass.  B. 
446. 

19.  Compelling  assignees  to 
make  election.  Where  a  lease  had  been 
deposited  in  the  hands  of  a  third  person  by 
the  bankrupt  by  way  of  equitable  mortgage, 
it  was  held,  that  the  lessor  was  entitled, 
under  6  Geo.  4,  c.  16,  s.  75,  to  an  order 
compelling  the  assignees  to  accept  or  decline 
the  lease.  Ex  parte  Vardy,  3  Mont,  D.  & 
B.  340 ;  S.  P.,  ex  parte  Clunes,  1  Madd. 
76;  2  IJose,  452.    (Eng.) 

20.  The  court  cannot  make  the  assignees 
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pay  the  costs  nor  direct  their  payment  to 
the  lessor  out  of  the  bankrupt's  estate,  on  a 
petition  by  him  to  compel  the  assignees  to 
elect  or  decline  the  lease.  Ex  parte  Bright, 
2  Glyn  (&  J.  79.     (Eng.) 

2 1 .  Where  a  mortgagor  and  mortgagee 
joined  in  demising  trade  premises  to  a  les- 
see, and  at  the  same  time  the  mortgagee 
and  lessee  entered  into  partnership  articles, 
according  to  which  the  demised  premises 
were  to  be  considered  as  partnership  prop- 
erty, and  the  lessee  subsequently  became 
bankrupt,  it  was  held,  that  the  court  had 
jurisdiction  to  order  the  assignees  to  elect 
whether  they  would  take  or  abandon  the 
premises.  Ex  parte  Norton,  3  Mont.,  D.  & 
D.  312.     (Eng.) 

22.  Upon  the  petition  of  a  lessor  under  6 
Geo.  4,  c.  16,  s.  75,  the  assignees  of  the  bank- 
rupt lessee,  who  had  made  an  equitable 
mortgage  of  his  lease  previously  to  his 
bankruptcy,  were  ordered  to  accept  or  de- 
decline  the  lease.  Ex  parte  Hanbury,  7 
Jur.  660;  12  L.  J.,  Bank.  43.     (Eng.) 

23.  Covenant  not  to  assign,  etc 
The  usual  coyenant  not  to  let,  etc.,  will  not 
prevent  a  lease  from  passing  to  the  assig- 
nees. Doe  d.  Cheere  v.  Smith,  1  Marsh, 
359 ;  5  Taimt.  795 ;  2  itose,  280.    (Eng.) 

24.  A.  granted  a  lease  to  B.,  which  con- 
tained a  covenant  that  B.,  his  executors  or 
administrators  (without  mentioning  assigns), 
should  not  underlet  without  the  consent  of 
the  lessor;  B.  became  bankrupt,  and  his 
assignees  assigned  the  premises  toC;  B. 
obtained  his  certificate,  and  0.  reassigned 
the  premises  to  him,  after  which  he  under- 
let them  to  another  person.  Held,  that  B. 
having  been  dischaged  at  the  time  of  his 
bankruptcy  from  the  covenants  in  the  lease, 
by  49  Geo.  3,  c.  121,  s.  19,  the  underletting 
by  him  which  was  in  character  of  assignee, 
was  no  forfeiture  of  the  lease.  Doe  d. 
Cheere  v.  Smith,  1  Ma^sh,  359 ;  5  Taunt. 
795 ;  2  Hose,  2B0.    (Eng.) 

25.  A  proviso  in  a  lease,  that  the  lessee, 
his  executors  or  administrators,  shall  not 
assign  without  the  lessor's  consent  in  writ- 
ing, did  not  prevent  the  commissioners  from 
assigning  the  lease  to  the  assignees  without 
such  consent.  Doe.  d.  Goodbehere  v.  Bevan, 
SM.dfS.  353 ;  2  Rose,  456.     (Eng.) 


26.  Where  a  lease  contained  covenants 
not  to  assign  or  underlet, with  a  proviso  that 
in  case  the  tenant  should  voluntarily  or 
otherwise  lose  possession  of  the  farm,  the 
lessor  might  re-enter,  held,  that  the  assig- 
nees in  bankruptcy  of  the  tenant  (the  lessor 
having  accepted  the  assignees)  were  in  by 
contract  with  the  lessor,  and  not  by  opera- 
tion of  law,  and  were,  therefore,  bound  by 
the  covenants  in  the  lease.  Dyke  v.  Taylor,  2 
Giff.  566;  6  Jur.,  N.  S.  1329;  3  L.  T.,  N. 
S.  530 ;  affirmed  on  appeal,  7  Jur.,  N.  S. 
583;  30  i.  J.,  Chanc.  281;  9  TT.  jB.  408; 
3  i.  T.,  N.  S.  717. 

27.  In  cases  of  bankruptcy,  the  assent 
of  the  lessor  was  presumed  in  law  to  have 
been  given  to  the  assignment  of  the  premises 
by  the  commissioners.  Wadham  v.  Mar- 
lowe, 2  CM*.  600;  4  Dougl.  54;  8  East, 
314,  OT.;  1  H.  Bl.  438,  n.     (Eng.) 

28.  Effect  of  surrender  of,  by 
bankrupt.  Where  a  lessor  covenanted  in 
a  lease  to  take  certain  fixtures,  on  the  ex- 
piration or  other  sooner  determination  of  the 
term,  at  a  price  to  be  fixed  by  appraise- 
ment, and  the  lessee  became  bankrupt,  and 
the  assignee  declined  to  take  the  lease, 
which  was  delivered  up  by  the  bankrupt, 
i  t  was  held,  that  as  the  bankrupt,  on  sur- 
rendering the  lease,  was  discharged  from  all 
covenants  to  take  the  fixtures,  could  not  be 
enforced  by  the  assignees  against  the  lessor. 
Kearsey  v.  Carstairs,  2  B.  d^  Ad.  716. 
(Eng.) 

29.  In  whom  vested  after  bank- 
ruptcy. A  term  remains  vested  in  the 
bankrupt  lessee  until  either  the  assignees 
elect  to  take  it,  or  he  delivers  it  up,  and  his 
surety  is  liable  for  all  breaches  of  covenant 
which  accrue  after  the  date  of  the  commis- 
sion, but  before  the  delivery  up  of  the  lease 
by  the  bankrupt,  as  such  surrender  of  the 
lease  does  not  operate  by  relation  back  to 
the  date  of  the  commission.  Tuck  v.  Ty- 
son, 6  Bing.  321 ;  S  M.  d;  !».  715.    (Eng.) 

30.  The  interest  of  a  bankrupt  in  lease- 
holds is  not  finally  divested  until  the  credi- 
tors' assignees  are  chosen.  Turner  v. 
NicholU,  16  Sim.  565 ;  13  Jur.  293 ;  18  L. 
J.,  Chamc.  278.    (Eng.) 

31.  Pleadings  by  assignee  in  ac- 
tions on.     In  an  -action  by  a  landlord 
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against  the  assignees  of  a  bankrupt  for  rent, 
the  latter  may  plead  that  the  term  did  not 
rest  in  them,  or  that  it  did  rest,  but  that 
they  abandoned  it  and  were  not  therefore 
liable.  Thompson  v.  Bradbury,  3  B.  P.  G. 
147 ;  1  Scott,  279 ;  1  Bing.,  N.  C.  327. 
(Eng.) 

32.  In  an  action  for  breach  of  cov- 
enant in  a  lease,  a  plea  under  12  &  13 
Vict.  c.  106,  s.  145,  that  the  assignees  de- 
clined to  take  the  lease ;  that  within  four- 
teen days  after  notice  thereof,  the  lessee  exe- 
cuted a  surrender,  and  offered  to  deliver 
up  possession  of  the  premises,  is  bad  be- 
cause it  does  not  show  the  impossibility  of  a 
literal  compliance  with  the  conditions  of  the 
sections,  as  for  instance  that  the  lease  was 
lost  or  distroyed,  or  the  like.  CoUes  v. 
Evanson,  19  C.  B.,  N.  S.  372 ;  34  L.  J.,  C. 
P.  320;  13  W.  JR.  1017;  12  L.  T.,  N.  S. 
672.    (Eng.) 

33.  Surrender  of,  by  bankrupt. 
A  tenant,  who  has  become  bankrupt,  is  not 
liable  to  his  landlord  for  a  proportionate 
part  of  the  rent,  where  he  delivers  to  his 
landlord  possession  of  the  premises  during 
a  current  half  year.  Slack  v.  Sharp,  3  N. 
&  P.  390 ;  8  ^.  (&  -E.  366 ;  1  W-,  W.  &  H. 
496;2JiM-.  839.     (Eng.) 

34.  Time  allowed  assignees  to 
make  election  to  take.  Thirteen  days 
were  decided  to  be  a  reasonable  time  for  the 
assignees  of  a  bankrupt  to  accept  or  refuse 
to  take  a  lease.  Ex  parte  Fletcher,  1  JDeac. 
&  Chit.  356.     (Eng.) 

35.  Assignees  allowed  ten  days  to  make 
election  to  take  lease.  Ex  parte  Scott,  1 
Base,  446,  n.    (Bug) 

36.  Vesting  and  not  vesting  in 

assignees.  A  lease  made  to  a  person  who 
took  the  benefit  of  the  1  and  2  Vict.  c.  110, 
remained  in  him  until  taken  by  the  assignees 
or  given  up  to  the  landlord.  Bishop  v. 
Bedford  Charity  Trustees,  6  Jur.,  N.  S. 
220 ;  29  L.  J.,  Q.  B.  53 ;  1  El.  <&  El.  697. 
(Eng.) 

37.  "What  is  an  acceptance  by- 
assignees  of.  If  the  assignees  intermed- 
dle with  and  assume  the  management  of  a 
farm,  this  is  a  sufficient  election  to  take  the 


term,  and  make  them  liable  to  the  landlord, 
in  consideration  of  their  tenancy,  for  all 
mismanagement.  Thomas  v.  Pemberton,  7 
Taunt.  206.    (Eng.) 

38.  Where  assignees  enter  upon  and  take 
possession  of  leasehold  property,  they  be- 
come chargeable  with  the  covenants  in  the 
lease,  although  the  bankrupt's  effects  were 
upon  the  premises,  and  the  assignees  de- 
livered up  the  keys  immediately  after  the 
effects  were  sold.  Henson  v.  Stevenson,  1 
B.  &  A.  303.     (Eng.) 

39.  Assignees  of  a  bankrupt  lessee  of  a 
hotel,  upon  the  bankruptcy  closed  the  hotel, 
with  the  exception  of  the  tap,  which  was 
occupied  by  a  third  party,  tenant  to  the 
bankrupt  before  bankruptcy.  He  was  sup- 
plied by  order  of  the  assignees  with  beer 
and  spirits,  at  a  slight  advance  over  cost 
price,  he  keeping  the  proceeds  of  the  busi- 
ness for  himself,  and  the  profit  on  the  sale 
to  him  being  credited  to  the  bankrupt's 
estate.  The  license  of  the  tavern  was  re- 
newed in  the  bankrupt's  name  by  the  as- 
signees. A  distress  was  put  in  on  the 
premises  on  two  occasions  by  the  lessor,  and 
the  assignees,  after  asking  for  time,  paid 
rent  and  costs  of  distress,  for  the  purpose,  as 
they  stated,  of  saving  the  furniture,  which 
was  afterwards  removed  from  the  premises 
by  their  order.  On  their  being  threatened 
with  ejectment  for  breaches  of  covenant, 
their  attorney  said-  they  would  resist  eject- 
ment. The  tap  was  afterwards  closed  by 
their  order.  Held,  that  these  facts  did  not 
show  an  election  to  take  the  lease.  Good- 
win V.  Noble,  8  El.  &  Bl.  587 ;  4  Jm.,  N. 
S.  208  ;  27  L.  J.,  Q.  B.  204.     (Eng.) 

40.  Where  the  assignees  of  a  bankrupt, 
who  was  lessee  of  pasture  land,  being  chosen 
on  the  8th  of  the  month,  allowed  his  cows 
to  remain  on  the  demised  premises  till  the 
10th,  and  ordered  them  to  be  milked  there. 
Held,  that  they  thereby  became  tenants  to 
the  lessor ;  and  the  cows  being  removed  on 
the  10th,  to  avoid  a  distress  for  arrears  of 
rent,  that  he  had  a  right  to  follow  and  dis- 
train them  under  11  Geo.  2,  c.  19.  Welch 
V.  Myers,  4  Camp.  368.     (Eng.) 

41.  Where  assignees  of  a  bankrupt 
lessee,  chosen  on  the  15th  of  November, 
kept  the  bankrupt  in  the  premises,  carrying 
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on  the  business  for  the  benefit  of  the  credit- 
ors until  April  following,  and  himself  occa- 
sionally superintended ;  but  on  the  23d 
-  December  disclaimed  the  lease  by  letter  to 
the  landlord.  Held,  that  notwithstanding- 
such  disclaimer,  he  had  elected  to  accept  the 
lease  by  using  the  premises  for  the  benefit 
of  the  creditors.  Clarke  v.  Hume,  B.  S  M. 
207.     (Eng.) 

42.  The  assignees  of  a  bankrupt  having 
allowed  his  effects  to  remain  on  the  premises 
occupied  by  him  nearly  a  twelvemonth  after 
the  bankruptcy,  for  the  purpose  of  prevent- 
ing a  distress  paid  the  arrears  of  rent  due, 
at  the  same  time  intimating  to  the  landlord 
that  they  did  not  mean  to  take  the  lease  un- 
less it  could  be  advantageously  disposed  of; 
the  efiects  were  soon  after  sold,  and  removed 
from  the  premises ;  the  lease  at  the  same 
time  was  put  up  for  sale  by  order  of  the 
assignee,  but  there  were  no  bidders  for  it ; 
they  omitted  to  return  the  key  to  the  land- 
lord for  nearly  four  months  after ;  however 
they  were  not  asked  for  it,  and  they  in  no 
wise  made  use  of  the  premises.  Held,  that 
they  were  not,  under  these  circumstances 
liable  to  the  landlord  as  assignees  of  the 
lease.  "Wheeler  v.  Bramah,  3  Gamp.  340 ; 
1  Base,  363.    (Eng.) 

43.  Where,  however,  the  assignee,  on 
being  applied  to,  replied  that  if  he  could  not 
let  it  by  the  next  quarter  day,  he  would 
give  up  the  property,  and  continued  in  and 
paid  rent  until  that  time.  Held,  that  it  was 
an  assent.  Broome  v.  Robinson,  7  East,  339. 
(Eng.) 

44.  Assignees  have  a  right  to  do  reason- 
able acts  to  ascertain  the  value  of  property. 
Hope  V.  Booth,  \  B.  <6  Ad.  505.     (Eng.) 

45.  Assignees  are  not  concluded  by  put- 
ting up  premises  to  sell ;  they  may  make 
an  experiment  to  see  if  the  lease  is  benefi- 
cial ;  but  where  they  put  up  the  premises 
to  auction,  and  found  a  purchaser  and  re- 
ceived a  deposit,  but  the  contract  of  sale 
afterwards  went  off,  without  the  assignees 
showing  any  reason  why  they  did  not  en- 
force the  sale.  Held,  that  they  were  liable . 
to  the  payment  of  rent,  as  assignees  of  all 
the  estate,  and  interest  of  the  bankrupt  in 
the  premises.  Hastings  v.  Wilson,  Holt, 
290.     (Eng.) 


46.  The  mere  fact  that  the  assignees  ad- 
vertised and  put  the  estate  up  to  sale  (with- 
out stating  themselves  to  be  the  owners  or 
possessed  thereof),  they  never  having  in 
fact  taken  possession  of  the  premises,  and 
their  being  no  bidder,  and  the  premises  were 
not  sold,  is  no  more  than  an  experiment  to 
ascertain  the  value  of  the  lease,  and  not  an 
assent  on  the  part  of  the  assignees.  Turner 
V.  Richardson,  7  East,  335  ;  3  Smith,  330. 
(Eng.) 

47.  If  a  bankrupt  has  a  lease  of  premises, 
and  also  a  reversionary  interest  in  the  pre- 
mises, and  his  assignees  sell  his  estate  and 
reversionary  interest  in  the  premises,  it 
amounts  to  an  acceptance  of  the  lease  by 
the  assignees.  Page  v.  Godden,  2  Stark, 
309.     (Eng.) 

48.  If  the  assignee  holds  the  lease  from 
December  to  May,  and  puts  a  person  into 
possession,  with  instructions  to  let  the  prem- 
ises, and  several  applications  are  made  by 
parties  desirous  to  take  them,  but  they  re- 
main unlet,  and  on  the  landlord  calling  on 
the  assignee  for  payment  of  rent,  he  says  he 
will  pay  it  if  he  can  make  anything  by  the 
house  ;  and  the  jury  find  that  it  is  only  a 
conditional  acceptance  of  the  lease,  and  that 
he  has  not  retained  it  an  unreasonable  length 
of  time,  the  court  will  not  disturb  the  ver- 
dict. Lindsay  v.  Limbert,  12  Moore,  209 ; 
2C.(&P.  526. 

49.  If  the  assignees  so  act  as  to  make 
the  property  of  less  value  to  the  landlord, 
and  as  if  the  property  were  vested  in  them, 
it  is  said  to  be  an  acceptance.  Carter  v. 
Warne,  4  C.  S  P.  191.     (Eng.) 

50.  If  a  sale  takes  place  on  the  premises 
of  the  stock  in  trade,  and  the  house  and  shop 
fixtures,  and  the  catalogue  states  that  on 
the  same  day  will  be  sold  the  valuable  lease 
of  the  premises,  with  commanding  shop, 
held  for  an  unexpired  terra  of  sixteen  years 
from  Ladyday  preceding,  at  the  low  rent 
of  201.  per  annum,  and  the  catalogue  des- 
cribes the  sale  to  be  made  without  reserve, 
and  contains  a  list  of  fixtures,  some  of  them 
belonging  to  the  landlord,  and  some  put  up 
by  the  bankrupt,  and  the  lease  is  bought  in, 
but  all  the  fixtures  are  sold,  and  the  premi- 
ses much  injured  by  their  being  taken  down 


LEGACIES. 


543 


and  carried  away,  it  is  a  taking  possession. 
Carter  v.  Warne,  4  C.  S  P.  191.     (Bng.) 

5 1 .  A  bankrupt,  at  tlie  time  of  his  bank- 
ruptcy in  1847,  had  deposited  the  lease  of  a 
house  with  the  plaintiff  as  security  for  ad- 
vances. In  1859,  a  year  and  half  after  the 
bankrupt's  death,  the  plaintiff  obtained  an 
order  from  the  court  of  bankruptcy  for  a  sale 
of  the  house,  and  that  if  the  amount  of  his 
debt  was  not  realized  at  the  sale,  the  assig- 
nees should  assign  the  lease  to  the  plaintiff. 
The  amount  was  not  realized,  and  in  1860 
the  assignees,  in  pursuance  of  the  order  as- 
signed the  lease  to  the  plaintiff.  In  eject- 
ment by  him  against  the  widow  of  the  bank- 
rupt, held,  that,  assigning  the  lease  to  the 
plaintiff  was  an  acceptance  of  the  lease  by 
the  assignees ;  but  that  it  was  a  question  for 
a  jury  whether  they  had  accepted  it  within 
a  reasonable  time.  Mackley  v.  Pattenden, 
7  Jur.,  N.  8. 1056 ;  30  L.  J.,  Q.  B.  235 ;  9 
W.  B.  601 ;  4  £.  T.,  N.  S.  285.     (Eng.) 

52.  Where  assignees  of  a  bankrupt,  who 
was  possessed  of  a  term,  part  of  which  he 
had  under  let  to  another,  released  such  un- 
dertenant, and  on  being  afterwards  asked  by 
the  lessor  to  elect,  refused  to  take  the  origi- 
nal lease.  Held,  that  this  did  not  amount 
to  an  acceptance  by  them,  and  that  they 
were  not  liable,  as  assignees  of  the  term. 
Hill  %  Dobie,  2  Moore,  342;  8  Taunt.  325. 
CEng.) 

53.  With  proviso  to  be  void  in 
case  of  bankruptcy.  Property  may 
be  limited  or  leased  to  a  man  to  go  over  or 
revert  back  in  the  event  of  his  bankruptcy. 
Brandon  v.  Robinson,  1  Base,  197 ;  s.  c. 
nom.  ea!^o»-fe  Brandon,  18  Ves.  429. 

54.  If  A.  lets  a  house  to  B.  with  a  cove- 
nant that  the  lease  shall  determine  on  B., 
committing  an  act  of  bankruptcy,  on  which 
a  commission  should  issue ;  and  by  another 
deed  of  the  same  date  A.  grants  the  use  of 
the  furniture  to  B.,  in  like  manner,  and 
with  a  similar  covenant,  to  allow  A.  to  re- 
sume the  possession  of  the  furniture  on  the 
commission  of  an  act  of  bankruptcy.  If  B. 
becomes  bankrupt,  and  the  jury  find  that 
B.  was  the  reputed  owner  of  the  furniture. 
It  will  pass  to  the  assignees,  notwithstand- 


ing  these   covenants.      Hickenbotham   v. 
Groves,  2  G.  <&  P.  492.    (Bng.) 

55.  If  B,  lease  to  a  trader  contains  a  pro- 
viso that  it  shall  be  void  if  he  becomes  bank- 
rupt, the  term  does  not  pass  to  his  assignees 
but  determine  altogether  upon  that  event 
taking  place.  Roe  d.  Hunter  v.  Galliers,  2 
T.  B.  133.    (Eng.) 

56.  But  to  prevent  it  passing  there  must 
be  an  express  proviso  to  that  effect.  Doe  d. 
Goodbehere  v.  Bevan,  ^  M.  d;  S.  353 ;  2 
Base,  456.    (Bng.) 

57.  If  a  lease  contains  a  condition  that  it 
shall  be  forfeited  if  seized  in  execution,  and 
upon  an  execution  issuing  the  lessor  reenters, 
and  a  commission  of  bankruptcy  issues 
against  the  lessee,  the  lessor  is  entitled  to 
the  emolument.  Davis  v.  Byton,  7  Bing. 
154;  4  ilf.  ^  P.820.     (Eng.) 


LEaACIES. 

1 .  Vesting  in  assignees.  An  annui- 
ty given  to  a  bankrupt  for  his  personal  sup- 
port, not  to  be  liable  for  his  debts,  and  to  be 
paid  from  time  to  time  into  his  own  hands 
and  not  to  any  other  person,  and  his  receipt 
alone  to  be  sufiScient  discharge,  passes  on  his 
bankruptcy  to  his  assignees.  Graves  v.  Dol- 
phin, 1  Sim.  66.     (Bng.) 

2.  An  annuity  given  by  will  to  a  trader, 
and  payable  to  him  on  his  own  separate  re- 
ceipt alone,  and  to  cease  immediately  upon 
alienation  does  not  pass  by  the  assignment, 
as  by  that  act  it  ceased.  Dommett  v.  Bed- 
ford, 6  T.  B.  648;  3  Ves.  Jur.  149.  (Eng.) 

3.  A  legacy  left  to  a  bankrupt  before  the 
granting  of  his  certificate  by  the  testator's 
death,  pending  an  unfounded  petition  to  stay 
it,  unless  the  petition  was  presented  with 
that  object,  passes  do  and  vests  in  the  assig- 
nees. JSx  parte  Anselle,  19  Ves.  208. 
(Eng.) 

4.  A  legacy  left  to  a  bankrupt  at  any 
time  before  the  allowance  of  the  certificate 
passes  to  and  vests  in  his  assignees.  Tud- 
way  V.  Bo  wen,  2  Burr,  716 ;  1  Ld.  Ken. 
423.    (Eng.) 
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LEGAL'  PROCESS. 

1 .  What  is  legal  process  under  the  first 
clause  of  the  39th  section  of  the  bankrupt 
act.    In  re  Hoppock,  2  N.  B.  JR.  2. 

2.  The  taking  of  property  by  a  receiver 
appointed  by  order  of  a  state  court,  is  a 
taking  under  legal  process  within  the  mean- 
ing of  section  39  of  the  U.  S.  bankrupt  act 
of  1867.  In  re  Clark  &  Bininger,  3  N.  B. 
12.99. 

3.  A  bankrupt  commits  an  act  of  bank- 
ruptcy by  suffering  his  property  to  be  taken 
by  a  creditor  on  legal  process.  In  re  Da- 
vidson, 3  N.  B.  B.  106. 

4.  Suffering  of.  The  words  "suffer his 
property  to  be  taken  on  legal  process,"  as 
used  in  the  39th  section  of  the  U.  S.  bank- 
rupt act  of  1867,  construed.  Campbell  et 
al.  V.  Traders'  National  Bank,  (jO/.)  3  N.  B. 
B.  124. 


LEGAL  RIGHTS  OF  PARTIES. 

1.  Regulated  by  citizenship,  not 
place  of  performance.  It  is  citizenship, 
and  not  the  place  of  making  or  of  perform- 
ance, that  determines  the  legal  rights  of  the 
parties.  An  assignment  of  such  debtor's 
property  by  the  ofBcers  of  the  law  of  Mas- 
sachusetts, under  the  provisions  of  the  insol- 
vency act,  will  not  operate  upon  the  debts 
or  property  in  this  state,  so  as  to  defeat  the 
attachment  of  a  creditor  who  is  a  citizen  of 
Maine  made  subsequently  to  such  assign- 
ment.   Felch  V.  Bugbee,  48  Maine  B .  9. 


LEGATEES. 

1 .  Afemme  covert  petitioning  by  her  next 
friend,  permitted  to  prove  the  value  of  a  leg- 
acy of  stock  bequeathed  to  her  separate  use, 
but  transferred  into  the  use  of  her  husband 
who  sold  it  out,  and  became  bankrupt,  and 
a  trustee  appointed  to  receive  the  dividend. 
Ex  parte  Wills,  2  Mont.,  D.  &  D.  504. 
(Eng.) 

2.  A  testator  directed  that  it  should  be 
lawful  for  his  wife  to  retain  in  her  hands, 
and  employ  any  sum  not  exceeding  6,000?. 


in  carrying  on  the  trades  in  which  he  might 
be  engaged  at  his  decease,  and  he  appointed 
his  wife  and  son  executrix  and  executor. 
The  widow  carried  on  the  testator's  trade, 
taking  the  son  into  partnership,  and  the  mo- 
neys received  were  placed  with  the  bankers 
to  their  joint  account.  Held,  on  their  bank- 
ruptcy that  the  employment  of  6,000Z.  of 
the  assets  in  the  trade  so  carried  on  was,  au- 
thorized by  the  will  and  gave  no  right  of 
proof  in  competition  with  other  creditors, 
and  that  the  circumstances  of  the  son  being 
taken  into  partnership  made  no  difference. 
Ex  parte  Butterfleld,  Be  Oex,  570;  11  Jw. 
955  ;  17  L.  J.,  Bank.  10.    (Eng.) 

3.  By  a  partnership  deed,  a  partner  enti- 
tled to  one-fourth  of  the  capital  and  profits 
engaged  to  furnish  more  than  his  proportion 
of  the  capital,  if  required,  it  being  agreed 
that  the  excess  .should,  at  his  death,  be  se- 
cured to  his  representatives  by  a  mortgage 
on  the  partnership  property,  he  having  pow- 
er to  appoint  by  will  one  or  more  of  his  sons 
to  succeed  to  his  fourth  part.  By  this  will 
he  appointed  such  of  his  sons  to  succeed 
him,  as  should  be  selected  by  his  widow  and 
one  of  his  partners,  whom  he  appointed  his 
executrix  and  executor,  but  directed  that 
during  the  minority  of  the  sons,  and  after 
providing  for  their  maintenance,  the  surplus 
profits  of  his  share  should  fall  into  his  resi- 
duary estate.  At  his  death,  the  sons  being 
minors,  the  business  was  carried  on  as  be- 
fore, the  testator's  representatives  not  call 
ing  for  any  security  for  the  debt  due  to  his 
estate  in  respect  of  the  excess  of  capital  ad- 
vanced by  him.  On  the  widow  dying,  and 
the  surviving  partners  becoming  bankrupt, 
held,  that  there  could  be  no  right  of  proof 
on  behalf  of  the  testator's  estate  against  the 
joint  estate  of  the  surviving  partners,  in  re- 
spect of  this  debt.  Ex  pa/rte  Thompson,  2 
Mont,  D.  &  B.  761.     (Eng.) 

4.  A  pecuniary  legatee  is  entitled  to  be 
paid  in  full  out  of  a  dividend  payable  on  a 
proof  made  in  respect  of  a  devasdavit  com- 
mitted by  a  bankrupt,  who  is  executor  and 
residuary  legatee.  Ex  parte  Turner,  2 
Mont.,  B.  <&  B.  613;  6  Jw.  840.      (Eng.) 

5.  Executors  paid  the  legacies  bequeath- 
ed to  infants  to  their  fathers,  who  invested 
them  on  collateral  securities,  and  made  large 
profits  and  became  bankrupt.    Held,  that 
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the  legatees  were  entitled  to  have  proof 
made  upon  the  whole  amount  of  the  profits. 
Ex  parte  Montefierre,  Z)«  Gex,  171.    (Eng.) 

6.  Receiving  unlawful  preference 
without  knowledge.  A  father,  not  being 
the  legal  guardian  of  his  minor  daughter  nor 
having  authority  to  act  in  her  behalf  in 
reference  to  a  legacy  to  which  she  was  en- 
titled under  a  will,  received  from  the  execu- 
tor, who  was  insolventj  a  deed  of  a  lot  of 
land,  running  from  the  executor  to  the  leg- 
atee, and  intended  in  part  payment  of  the 
legacy,  and  as  an  unlawful  preference.  This 
deed  the  executor  "  delivered  to  him  for  the 
legatee,"  and  he,  after  reading  it,  handed  it 
back  with  the  understanding  that  the  execu- 
tor should  cause  it  to  be  recorded,  who  did 
so,  and  the  legatee  assented  to  such  convey- 
ance, but  without  the  knowledge  or  reason- 
able cause  to  believe  that  the  executor  was 
insolvent  or  in  contemplation  of  insolvency. 
On  the  trial  of  a  writ  of  entry  brought  by 
the  assignee  in  insolvency  of  the  executor  to 
recover  possession  of  the  land,  held,  that 
the  fact  that  the  father  at  the  time  of  such 
delivery  to  him  for  the  legatee  had  reasona- 
ble cause  to  believe  that  the  executor  was 
insolvent  did  not  charge  her  with  his  knowl- 
edge, or  invalidate  the  conveyance.  Cowell 
V.  Daggett,  97  Mass.  B.  434. 


LEGISLATURE. 

1.  Cannot  confirm  proceedings. 
The  legislature  has  no  power  to  confirm 
proceedings  in  insolvency,  commenced  by 
petition  of  creditors,  and  had  before  a  person 
claiming  to  act  as  judge  of  insolvency,  but 
with  no  title  to  the  oflSce,  and  which  have 
been  adjudged  invalid  by  a  decree  of  this 
court.  Denney  v.  Mattoon,  2  AUens' 
(.Mass.)  361. 


LEVY. 

1.  Lien  of,  acquired  before  bank- 
ruptcy. The  lien  of  a  levy  made  under  an 
execution  issued  on  final  judgment  obtained 
in  a  state  court  before  the  filing  of  a  petition 
of  a  creditor  to  declare  a  debtor  an  involun- 
tary bankrupt,  is  preserved  by  the  bankrupt 
act,  and  is  to  be  respected  by  the  United 
States  district  court  sitting  in  bankruptcy, 
Gaz.  69 


whether  the  said  court  takes  to  itself  the  ad 
ministration  of  the  property  on  which  the 
lien  is  imposed,  and  applies  it  towards  the 
satisfaction  of  the  lien,  or  whether  it  allows 
the  state  officer  who  is  executing  the  process 
of  the  state  court,  to  do  so.  But  it  must 
appear  that  the  judgment  and  execution  of 
the  state  court  are  obtained  bona  fide,  and 
without  collusion  with  the  debtor.  In  re 
Bernstein,  JV.  B.  B.  Si^.  xliii;  s.  c.  2  Abb. 
N.  S.  289. 

2.  On  real  estate  subsequent  to 
proceedings.  A  levy  of  an  execution  by 
a  judgment  creditor  upon  the  real  estate  of 
an  insolvent  debtor,  made  after  the  first  pub- 
lication of  notice  of  the  issuing  of  a  warrant, 
is  not  valid  against  the  title  of  the  assignee, 
although  the  assignee  has  not  recorded  the 
assignment  in  the  county  where  the  land 
lies,  and  although  the  creditor  has  no  actual 
notice  of  the  insolvency.  Hall  v.  Whiston, 
5  Aliens'  (Mass.)  126. 

3.  Of  sheriff,  when  to  be  satisfied 
by  marshal.  Where  there  is  no  dispute 
as  to  the  validity  of  judgment  under  which 
executions  were  issued  and  levy  made,  the 
execution  creditors  are  entitled  to  satisfac- 
tion out  of  the  proceeds  of  the  goods  levied 
on  by  the  sherifF  and  afterwards  seized  by 
the  United  States  marshal,  under  a  warrant 
in  bankruptcy.  Swope,  Levy  et  al.  v.  Ar- 
nold, (Mo.)  5  N.  B.  B. 

4.  Prior  to  bankruptcy  proceed- 
ings. When  a  levy  made  prior  to  the 
commencement  of  proceedings  in  involun- 
tary bankruptcy  has  been  delayed  by  an  in- 
junction under  such  proceedings,  the  execu- 
tion creditor  is  entitled  to  a  summary  hear- 
ing at  any  stage  after  the  execution  of  the 
assignment.  In  re  Hafer  &  Bro.,  in  re 
Beck,  (Pa.)  1  JV.  B.  B.  163. 


LETTERS  OF  ADMINISTRA- 
TION. 

1.  Cannot  run  to  a  copartner- 
ship. Letters  of  administration  are  a  trust. 
They  are  granted  by  the  probate  court  or 
ordinary  because  of  confidence  reposed  in 
the  grantee.  They  require  him  to  take  ex- 
clusive charge  of  the  personal  property  of 
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his  intestate,  and  to  bring  to  its  administra- 
tion his  own  personal  attention  and  judg- 
ment. He  has  no  right  to  allow  others  to 
control  it  or  to  share  in  its  administration. 
If  he  does,  he  exposes  it  to  unnecessary  haz- 
ards, and  subjects  it  to  the  disposition  of  the 
persons  in  whom  the  officer  of  the  law  has 
reposed  no  confidence.  To  permit  a  mercan- 
tile or  a  bankrupt  firm,  of  which  the  admin- 
istrator is  a  partner,  to  take  the  assets  of  the 
decedent's  estate  into  its  possession,  and  to 
share  in  the  disposition  of  them,  is  to  invite 
misappropriation  and  loss.  It  is  a  gross 
breach  of  trust,  a  violation  of  legal  duty.  It 
must  be,  therefore,  that  any  contract  which 
has  for  its  object  such  a  faithless  abandon- 
ment of  the  duties  of  an  administrator,  can- 
not be  enforced  in  a  court  of  law.  Forsyth 
V.  Woods,  5  N.  B.  B.  78. 


UEVY.—See  Ante,  p.  545. 


LEX  LOCI. 

1.  The  law  of  the  state,  &c.,  where  a  con- 
tract is  made,  controls  it,  unless  it  appear 
on  its  face,  that  it  was  to  be  performed,  or 
was  made  in  reference  to  the  law  of  some 
other  place.  Accordingly  an  action  on  a 
contract  made  in  this  state,  in  1806,  between 
citizens  of  Massacliusetts,  is  barred  by  a  dis- 
charge under  the  insolvent  act  of  1801,  and 
even  if  the  contract  had  been  made  in  that 
state,  yet  to  the  plea  of  such  a  discharge 
the  plaintiff  must  reply,  and  then  the  law  of 
that  state  to  be  against  the  operation  of  the 
discharge,  otherwise  the  law  there  will  be 
presumed  to  be  the  same  as  our  own.  The 
form  of  a  plea  of  discharge  under  the  insol- 
vent act  of  1801,  1  R.  L.  by  K.  &  E.  428. 
Sherrilli;.  Hopkins,  1  Cowen,  103. 


LIABILITY. 

1.  A  petitioning  creditor  is  personally 
liable  under  12  &  13  Vict.  c.  106,  s.  114,  for 
the  fees  of  the  messenger  down  to  the 
choice  of  assignees.  Stubbs  v.  Horn,  1  L. 
B.,  C.  P.  56  ;  12  Jw.,N.  8.  210.     (Eng.) 

2.  A  solicitor  was  the  petitioning  __credi- 
tor  for  a  flat,  and  acted  on  his  own  behalf 
as  solicitor.  The  commissioner  having  only 
allowed  him  costs  so  far  as  he  had  disburs- 


ed ;  the  court  on  appeal,  varied  the  order, 
and  allowed  his  full  costs  out  of  the  estate. 
Ex  parte  Ohamberlayne,  i  De  G.  c&  S.  17 ; 
14  Jur.  997 ;  L.  J.,  Bank.  10.     (Eng.) 

3.  In  taxing  the  costs  of  a  petitioning 
creditor  who  acts  as  his  own  solicitor,  the 
analogy  of  an  attorney  suing  in  his  own  right 
is  to  be  followed  rather  than  that  of  a  trus- 
tee.   Idi 

4.  As  bail.  If  the  banker  shall  be 
bound  as  drawer,  indorser,  surety,  bail  or 
guarantor  upon  any  bill,  bond,  note,  or  any 
other  specialty  or  contract,  or  for  any  debt 
of  another  person,  and  his  liability  shait"  not 
have  become  absolute  until  after  the  adjudi- 
cation of  bankruptcy,  the  creditor  may  prove 
the  same  after  such  liability  shall  have  be- 
come fixed,  and  before  the  final  dividend 
shall  have  been  declared.  Section  19  U.  S. 
bankrupt  act,  1867. 

6.  As  indorser.  If  the  bankrupt  shall 
be  bound  as  drawer,  indorser,  surety, 
bail  or  guarantor,  upon  any  bill,  bond,  note, 
or  any  other  specialty  or  contract,  or  for 
any  debt  of  another  person,  and  his  liability 
shall  not  have  become  absolute  until  after 
the  adjudication  of  bankruptcy,  the  creditor 
may  prove  the  same  after  such  liability  shall 
have  become  fixed,  and  before  the  final  divi- 
dend shall  have  been  declared.  Section  19 
U.  S.  bankrupt  act,  1867. 

5.  As  guarantor.  If  the  bankrupt 
shall  be  bound  as  drawer,  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note, 
or  any  other  specialty  or  contract,  or  for  any 
debt  of  another  person,  and  his  Hability 
shall  not  have  become  absolute  until  after 
the  adjudication  of  bankruptcy,  the  creditor 
may  prove  the  same  after  such  liability  shall 
have  been  fixed,  and  before  the  final  dividend 
shall  have  been  declared.  Section  19  U.  S. 
bankruvt  act,  1867. 

7.  As  member  of  more  than  one 
firm.  If  afiy  bankrupt  shall,  at  the  time 
of  adjudication,  be  liable  upon  any  bill  of  cxt 
change,  promissory  note,  or  other  obligation 
in  respect  of  distinct  contracts,  as  a  mem- 
ber of  two  or  more  firms  carrying  on  sepa- 
rate and  distinct  estates  to  be  wound  up  in 
bankruptcy,  or  as  a  sole  trader,  and  also  as 
a  member  of  a  firm,  the  circumstance  that 
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sutjh  firms  are  in  whole  or  in  part  composed 
of  the  same  individuals,  or  that  the  sole 
contractor  is  also  one  of  the  joint  contractors, 
shall  not  prevent  proof  and  receipt  of  divi- 
dends in  respect  of  such  distinct  contracts 
against  the  estates  respectively  liable  upon 
such  contracts.  Section  21  U.  S.  bankrupt 
act,  1867. 

8.  As  surety.  If  the  bankrupt  shall  be 
bound  as  drawer,  indorser,  surety,  bail  or 
guarantor  upon  any  bill,  bond,  note  or  for  any 
debt  of  another  person,  and  his  liability 
shall  not  have  become  absolute  until  after 
the  adjudication  of  bankruptcy,  the  creditor 
may  prove  the  same  after  such  liability 
shall  have  become  fixed,  and  before  the  final 
dividend  shall  have  been  declared.  Section 
19  U.  S.  bankrupt  act,  1867. 

9.  Bastardy.  A  liability  as  surety  in  a 
bastardy  bond  is  not  discharged  by  his  bank- 
ruptcy and  certificate.  St.  Martin  (over- 
seers) V.  Warren,  1  B.  <&  A.  491 ;  2  Stark, 
188.    (Eng.) 

10.  Nor  is  a  bankruptcy  a  discharge  of  a 
promise  to  allow  a  weekly  sum  for  the  sup- 
port of  an  illegitimate  child ;  but  if  any  ar- 
rears accrued  before  the  bankruptcy,  the 
certificate  will  be  a  discharge  as  to  such  ar- 
rears. Millen  v.  Whittenburg,  1  Gamp.  428. 
(Eng.) 

11.  Of  bankrupt  indorser.  Debts 
due  by  a  firm  were  purchased  by  a  third 
party,  partly  by  giving  his  own  notes,  in- 
dorsed by  that  firm,  part  of  which  notes 
were  not  paid.  One  of  the  members  of  the 
firm,  after  its  dissolution,  filed  his  petition 
in  bankruptcy,  and  sought  to  obtain  his  dis- 
charge, having  no  assets,  without  filing  the 
assent  of  any  of  the  creditors  to  whom  his 
firm  was  debtor.  Objections  being  made 
thereto,  on  the  ground  that  the  bankrupt  was 
liable  in  respect  of  those  indorsements,  as 
principal  debtor,  and  must,  under  the  33d 
section  of  the  U.  S.  bankrupt  act  of  1867, 
procure  the  assent  of  a  majority  of  his  cred- 
itors as  therein  provided.  That  in  indorsing 
these  notes  he  was  contracting  to  pay  his 
own  debt,  and  by  protest  and  notice  became 
principal  debtor.  The  court  held,  that  the 
taking  of  the  notes  so  indorsed  extinguished 
the  original  indebtedness.  That  until  pro- 
test and  notice,  liability  upon  an  indorsement 


is  not  a  provable  debt.  Although  the  lia- 
Jiility  of  an  indorser  from  being  contingent. 
Becomes  absolute  and  fixed,  it  does  not 
thereby  become  the  liability  of  a  principal 
debtor,  and  does  not  so  become  until  judg- 
ment has  been  obtained  by  due  process  of 
law.  The  liability  of  an  indorser,  although 
fixed,  is  a  secondary  liability  and  not  a  prin- 
cipal one.  In  re  Loder,  (_S.  B.  N.  Y.)  4  N. 
B  2?.  50. 

12.  Of  indorser  only  contingent. 
The  liability  of  an  indorser,  or  other  surety, 
is  contingent  only  if,  therefore,  the  princi- 
pal pay  the  debt  at  maturity,  so  that  the 
contingent  liability  of  the  surety  never  be- 
comes fixed.  In  the  absence  of  action  by 
the  surety,  personally,  he  is  not  liable  to 
pay  to  the  assignees  the  money  paid  by  the 
principal  in  discharge  of  his  obligation.  The 
bankrupt  act  is  not  to  be  construed  as  sub- 
versive of  the  general  principle  of  the  law 
merchant,  or  of  the  general  law  of  contrcts. 
Where  the  bankrupt  on  becoming  embar- 
rassed in  his  business  effected  a  compromise 
with  his  creditors  and  procured  an  exten- 
sion after  the  compromise,  and  he  as  prin- 
cipal and  two  parties  executed  their  joint 
note  to  enable  him  to  procure  money  with 
which  to  continue  his  business.  This  note 
the  bankrupt,  without  consultation  with  his 
sureties,  paid  at  maturity.  Being  unable  to 
carry  on  his  business  proceedings  were  insti- 
tuted against  him  and  he  was  adjudged  a 
bankrupt.  The  assignee  brought  suit  to 
compel  the  sureties  to  refund  the  amount 
paid  by  the  bankrupt  in  discharge  of  the 
note.  One  of  the  sureties  was  charged  with 
having  reasonable  cause  to  believe  that  the 
bankrupt  was  insolvent.  At  the  time  he 
paid  the  note  the  other  sureties  had  not  this 
knowledge.  Under  the  instructions  of  the 
court  the  jury  found  a  verdict  against  the 
surety  with  knowledge  and  in  favor  of  the 
other  one.  Kintzing's  assignee  v.  Laflin, 
(_Mo.)5N.B.B.  333. 

13.  Of  sheriff  under  execution. 
No  action  will  lie  against  a  sheriff  for  taking 
in  execution  under  a  fi.  fa.  the  bedding  and 
other  articles  of  an  insolvent  debtor,  who 
had  petitioned  under  5  and  6  Vict.  c.  116, 
and  7  and  8  Vict.  c.  96;  but  if  the  goods 
were  protected  from  seizure,  the  remedy 
was  by  application  to  the  court  for  an  order 
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to  the  sheriff  to  restore  them.  Rideal  v. 
Fort,  11  Exch.  847 ;  25  L.  J.,  Exch.  204. 
(Eng.) 

14.  To  surety  on  official  bond,  dis- 
chaxged  if  debt  is  provable.  A  certifi- 
cate of  discharge  of  a  bankrupt,  will  be  a  dis- 
charge of  his  liability  to  his  sureties  upon  an 
official  bond,  when  it  appears  that  the  debt 
against  the  principal  and  sureties  might  have 
been  proved  under  the  banl^rupt  act.  A 
breach  of  an  official  bond  subsequent  to  the 
filing  of  a  petition  to  be  declared  a  bankrupt, 
could  not  have  been  proved  as  a  claim  in  the 
proceedings  of  such  petition.  Fowler  i).  Ken- 
dall, 44  Maine  B.  448. 


LIBEL. 

1.  To  charge  a  commissioner  of  bank- 
ruptcy, with  being  a  misanthrope,  a  partisan, 
stripping  the  unfortunate  debtors  of  every 
cent,  and  then  depriving  them  of  the  benefit 
of  the  act,  &c.,  is  libellous,  and  to  make  out 
a  justification  of  the  charge,  the  defendant 
must  show  that  the  plaintiff  as  commissioner, 
wilfully  perverted  the  law  to  such  oppressive 
purposes.    Eiggs  v.  Dennison,  3  Johns.  198. 


LIENS. 

1.  Under  the  U.  S.  bankrupt  law  of  1867, 
the  U.  S.  district  court  is  bound  to  recognize 
and  enforce  all  valid  liens.  In  the  case  of  a 
vessel  or  steamboat  navigating  the  lakes, 
strictly  maratime  liens  have  the  preference, 
next  statutory  liens,  according  to  the  priority 
of  their  dates,  and  lastly  mortgage  liens,  as 
a  state  has  full  authority  to  discriminate  by 
law  and  create  preferable  liens  upon  property, 
so  far  as  these  liens  are  created  or  given  va- 
lidity to  by  the  state  legislature.  In  re 
Scott,  (Oto,)3  2V".  B.  E.  181;  citing  10 
Wheat.  428;  11  Peters,  1756;  Brig  Eagle 
«.  Brig  Gen'l.  Worth  2  C.  L.  N.  205; 
Genessee  Chief,  12  How.  459 ;  The  Moses 
Taylor  v.  The  Hine  and  Moore,  4  Wall.; 
Belfast,  7  Wall;  General  Buell  v.  Long,  18 
Ohio  S.  Sep.  521 ;  N.  Y.  36  Tiffany,  19  ; 
12  Min.  Bep.  565  ;  28  Ind.  341 ;  Kt/.,  3 
Barb.Bep.  438;  7  Wall.  646;  14  Ohio, 
Bep.  72;  17  Ohio  Bep.  359. 


2.  Before  the  filing  of  a  voluntary  petition 
execution  was  issued  on  a  docketed  judgment 
and  came  into  the  hands  of  the  sheriff  who 
had  levied  on  and  held  personal  property  of 
the  bankrupt  under  a  prior  execution.  The 
court  decided  that  liens  against  the  real  es- 
tate, by  the  New  York  law  were  perfected  in 
both  cases  within  the  saving  clause  of  sec- 
tions 14  and  20  of  bankrupt  act.  In  re 
Smith,  (S.  D.  N.  r.)  1  N.  B.  B.  169. 

3.  The  lien  acquired  by  execution  and 
levy,  upon  the  lands  of  the  bankrupt  will  be 
valid  and  should  be  paid  out  of  the  proceeds 
of  the  sale  in  the  hands  of  the  assignee  if  the 
judgment  upon  which  the  proceeding  is 
founded  was  not  obtained  in  violation  of  the 
U.  S.  bankrupt  act  of  1867.  Armstrong 
assignee,  &,c.v.  Rickey  Bros.  (Ohio,)  2  N. 
B.  B.  150. 

4.  Vendor's  equitable  lien  upon  the  land 
sold  is  not  discharged  by  the  subsequent 
taking  of  a  mortgage  upon  the  same  land, 
and  takes  precedence  over  a  judgment  lien 
obtained  prior  to  the  mortgage.  In  re  Bry- 
an, (Ga.)  3  N.  B.  B.  28.  Citing  Mieur  v.  M. 
&  M.  &  H.  R.  R.  Co.  3  Kelley,  342;  Mieur 
et  al.  V.  Lockett,  23  Ga.  241 ;  Schenk  v. 
Arrowsmith,  (2V.  7.)  1  iStocJ.  314;Ewing, 
17  Ohio,  500. 

5.  Liens  can  be  respected  and  allowed 
by  the  bankruptcy  court  only  when  they 
are  valid  at  the  time  of  the  filing  of  the  pe- 
tition in  bankruptcy.  In  re  Dey,  (iS.  JO. 
N.T.)  3  N.B.B.  81;  citing  m  re  Bern- 
stein, N.  B.  B.  Sup.  xliii.  In  re  Smith,  1 N. 
B.  B.  169  ;  Pennington  v.  Sale,  1  N.  B.  B. 
157  ;  Jones  v.  Leach,  1  N.  B.  B.  165 ;  in  re 
Ellis,  1  N.  B.  B.  154;  in  re  Housberger,  2 
N.B.  U.  33. 

6.  Under  section  1  and  20  of  the  U.  S. 
bankrupt  act  of  1867,  the  court  has  the 
right,  through  its  officers,  to  take  possession 
of  all  mortgaged  property  free  of  the  lien  of 
the  mortgage  without  first  satisfying  that, 
but  in  such  case  the  lien  is  transferred  to 
the  funds  in  court.  In  re  Kahley  etal. 
(Wis.)  i'N.B.B.  124,  citing  Housten  ». 
the  bank  of  N.  0.  6  ifow.486;  Foster  e<  al 
2 N.B.B.  147;  exparte Christy, 3 How. 308. 

7.  The  lien  of  a  levy  made  under  an  exe- 
cution issued  on  a  lien  attached  before  the 
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commencement  of  the  proceedings  in  bank- 
ruptcy is  preserved  by  the  U.  S.  bankrupt 
act  of  1867,  and  is  to  be  respected  by  the 
bapkruptcy  court.  In  re  Bernstein,  (/S".  D. 
N.  r.)  N  B.  B.  Sup.  xliii. 

8.  A  bank  has  a  lien  upon  its  stock  held 
by  bankrupts,  and  has  a  right  to  apply  the 
same  towards  the  payment  of  the  indebted- 
ness due  the  said  bank.  In  re  Bigelow,  (S. 
D.N.T.^1N.B.B.20S. 

9.  When  a  judgment  is  valid  and  not 
given  by  way  of  preference,  the  levy  of  the 
execution  upon  lands  of  the  bankrupt  is  a 
lien,  hence  the  judgment  should  be  paid  out 
of  the  proceeds  of  the  sale  in  the  hands  of 
the  assignee.  Armstrong  v.  Rickey  Bros. 
iOhio,')  2  N.  B.  B.  150. 

10.  A  judgment  in  the  supreme  court  is 
a  lien  on  all  the  lands  of  a  bankrupt  which 
he  has  in  the  state.  Ralston  v.  Bell,  (1792) 
2  Ball.  Pa.  B.  158. 

11 .  A  judgment  on  a  warrant  of  attorney, 
duly  entered  up  more  than  a  year  before  the 
bankruptcy  of  the  debtor,  and  registered  be- 
fore the  bankruptcy,  constitutes  a  lien,  under 
1  &  2  Vict.  c.  100,  s.  13,  upon  real  estate  of 
bankrupt  debtor,  within  the  meaning  of  the 
exception,  in  the  12  &  1.3  Vict.  c.  106,  s. 
184.  Sx  parte  Boyle,  17  Jur.  979;  22  L. 
J.,  Bank.  78.     (Eng.) 

1 2.  A  quantity  of  tea  was  sold  at  a  price 
which  was  to  be  paid  at  a  future  day.  After 
the  day  had  elapsed,  the  purchaser  paid  a 
sum  or  amount,  and  wrote  to  the  vendors 
who  had  retained  the  warrants  in  ther  pos- 
session, requesting  them  to  wait  the  arrival 
of  the  overland  mail,  and  on  its  receipt  to 
dispose  of  the  tea.  He  afterwards  became 
bankrupt.  Held,  that  the  vendors  had  a 
lien  on  the  tea  for  the  unpaid  purchase 
money.  Ex  parte  Twining,  1  Mont,  D.  & 
J).  691;5  J"w.  536.     (Eng.) 

1 3.  Among  the  effects  of  a  testatrix,  were 
title  deeds  belonging  to  a  trader,  and  a  letter 
written  by  the  testatrix  to  her  agent,  direct- 
ing him  to  advance  a  certain  sum  to  the 
trader,  stating  that  the  advances  were  made 
on  the  security  of  certain  title  deeds  and 
documents  therein  described;  and  at  the  foot 
of  this  letter  the  trader  signed  a  receipt  for 
the  advances.    The  title  deeds  found  among 


the  testratrix's  effects  did  not  answer  tliy 
description  in  the  letter;  but  it  did  not 
appear  any  others  were  deposited  with  her 
on  the  occasion  of  the  loan.  The  trader  be- 
came bankrupt,  and  the  usual  petition  of  an 
equitable  mortgagee  was  presented  by  the 
testatrix's  personal  representatives.  Held, 
that  there  was  a  good  lien  on  the  property 
comprised  in  the  title  deeds  found  in  the 
testatrix's  possession  for  the  amount  of  the 
advances,  but  that  there  was  no  sufficient 
memorandum  to  entitle  the  petitioner  to 
costs.  Ex  parte  Powell,  6  Jw.  490.    (Eng.) 

14.  A  vendor  of  cotton  in  America,  by 
direction  of  the  purchasers  in  England,  ship- 
ped the  cotton  on  board  a  vessel  belonging 
to  the  latter,  who  became  bankrupt  before 
its  arrival.  A  mortgagee  of  the  ship,  who 
happened  to  be  an  agent  of  the  vendor,  took 
possession  of  the  ship  under  his  mortgage, 
and  sold  the  cotton  under  a  supposed  right, 
on  the  part  of  the  principal,  to  stop  it  in 
transitu,  and  the  principal  sanctioned  the 
transaction,  as  between  himself  and  his 
agent,  by  accepting  a  credit  in  account  for 
the  proceeds  of  the  cotton.  The  assignees 
of  the  purchaser  then  brought  an  action 
against  the  mortgagee  for  the  seizure,  and 
he  paid  them,  under  a  compromise,  the 
amount  for  which  the  cotton  sold.  Held, 
that  the  contract  was  not  rescinded  by  the 
seizure  of  the  cotton,  but  that  the  vendor 
was  entitled  to  prove  for  the  purchase 
money.  In  ire  Humberston,  De  Gex,  262 ; 
8  Jur.  675.     (Eng.) 

15.  Where  there  was  a  sufficient  part 
performance  to  take  a  parol  contract  for 
sale  out  of  the  statute  of  frauds,  and  the 
purchaser  became  bankrupt,  held,  that 
the  vendor,  seeking  to  have  effect  given  to 
his  lien  for  unpaid  purchase  money,  was 
entitled  to  have  his  costs  out  of  the  estate 
sold.  Ex  parte  Cooper,  3  Mont.,  D.  S  D. 
717.     (Eng.) 

1 6.  An  application  by  a  vendor,  who  had 
not  conveyed,  for  sale  of  the  premises,  in 
discharge  of  his  hen  for  the  unpaid  purchase 
money,  and  to  prove  for  any  deficiency 
granted.  Ex  parte  Glyde,  GVyn  &  J.  323. 
(Eng.) 

17.  A  vendor  of  teas,  who  retain^  them 
in  his  hands,  a  deposit  in  part  payment  be- 
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ing  made,  and  the  residue  to  be  paid  on  a 
prompt  day,  he  entitled  to  resell  such  por- 
tions as  remain  in  his  hands,  and  to  prove 
again&t  the  estate  of  the  former  purchaser 
for  the  difference,  if  he  has  in  the  meantime 
become  bankrupt.  Ex  parte  Moffatt,  4  Jur. 
659 ;  Mont.,  D.  &  D.  282.     (Eng.) 

18.  A  testator  was  in  the  habit  of  selling 
land  to  builders,  and  of  advancing  them 
money  for  building  on  it,  and  on  the  state- 
ment of  an  account  between  the  parties  for 
the  balance  of  unpaid  purchase  money  and 
money  lent,  the  builders  by  a  memorandum 
in  writing,  acknowledged  that  the  balance 
agreed  upon  was  a  charge  upon  the  land. 
The  testator  by  his  will  authorized  his 
executors  to  make  such  agreement  with  the 
purchasers  of  any  part  of  his  real  estate, 
and  to  advance  money  to  them  for  building 
in  the  Same  manner  as  he  had  been  accus- 
tomed to  do.  The  executors  accordingly 
sold  a  portion  of  the  land  for  this  purpose, 
leaving  the  purchase  money  to  remain  a 
charge  upon  the  land ;  and  they  also  made 
advances  to  the  purchaser  to  enable  him  to 
build  thereon,  but  without  taking  a  memo- 
randum in  writing,  expressly  declaring  that 
the  advance  were  to  be  charged  upon  the 
land.  The  purchaser  became  bankrupt. 
Held,  that  the  executors  had  a  lien  on  the 
land  so  sold,  for  the  advances  made  by  them 
since  the  death  of  the  testator.  Ex  parte 
Linden,  1  Mont.,  D.  <&  D.  428;  5  Jur.  57. 
(Eng.) 

19.  A.,  an  uncertificated  bankrupt,  having 
been  employed  as  a  manager  of  one  hotel 
agreed  to  purchase  the  stock  and  good  will 
from  B.,  who  knew  of  the  bankruptcy,  and 
who  agreed  to  lend  A.  money  to  purchase 
stock  and  other  trade  effects,  but  on  the  un- 
derstanding that  the  effects  were  to  be  as- 
signed to  B.  as  security  for  the  debt.  Ac- 
cordingly B.  lent  A.  the  money,  taking  A.'s 
bond  for  the  amount,  and  the  same  day  A. 
purchased  the  effects,  and  assigned  the  same 
as  security  to  B.  The  oiBcial  assignee  knew 
that  A.  was  carrying  on  business  on  his  own 
account,  but  did  not  know  of  the  transac- 
tion. It  was  held  that  the  loan,  purchase 
and  mortgage  were  one  transaction,  and 
nothing  passed  to  the  oiBcial  assignee  except 
what  was  Kiibject  to  the  lien.  Kerakorse 
«.  1  Brooks,  a  Jj.  J.,  N.  S.  712.     (Eng.) 


20.  Where  assignees  brought  an  action 
of  trover  to  recover  a  policy  of  insurance, 
the   defendant  pleaded  a  custom  for  insur- 
ance brokers  to  have  a  general  lien  upon  po- 
licies of  insurance  in  their  possession  for 
their  general  balance ;  that  mutual  dealings 
and  accounts  existed  between  the  bankrupt 
and  the  defendant ;  and  that  at  the  time  of 
the  conversion  the  bankrupt  was  indebted 
to  the  defendant  in  2001.    Replication,  that 
the  200?.  was  the  price  of  goods  sold  to  the 
bankrupt  upon  twelve  month's  credit,  and 
that  a  bill  of  exchange  was  drawn  and  ac- 
cepted in  payment,  which  bill  was  not  due 
at  the  time  of  the  conversion.     It  was  held, 
first,  that  by  taking  the  security  the  lien 
was  gone ;     secondly,   that  the   defendant 
could  not  rest  his  defence  upon  6  Geo.  4,  c. 
16,  s.  50,   without  specially   pleading  the 
facts;  thirdly,  that  if  the  plea  of  mutual 
credits  was  set  up,  then  it  could  not  succeed, 
because  it  did  not  appear  that  the  balance 
was  due  at  the  time   of  the  bankruptcy. 
Hewison  v.  Gutherie,  2  Hodges,  51 ;  2  Sing., 
N.  0.  755 ;  3  Scott,  298.    (Eng.) 

21.  Personal  estate  was  seized  under  the 
crown's  extent,  which  was  afterwards  set 
aside  for  irregularity,  and  the  effects  ordered 
to  be  delivered  up  to  the  assignees  of  the 
debtor,  duly  appointed  under  a  commission 
of  bankruptcy,  sued  out  after  the  tests  of  the 
extent ;  a  second  extent,  tested  the  day  the 
first  was  set  aside,  and  subsequently  to  the 
assignment,  was  issued  and  delivered  to  the 
sheriff  before  the  execution  of  the  order  for 
delivery  of  the  goods  to  the  assignees,  the 
sheriff  still  holding  them  in  custody.  It 
was  held,  that  the  property  in  the  effects 
had  been  changed  and  transferred  by  the 
assignments ;  that  the  crown  had  no  lien 
thereon,  and  consequently  that  the  assignees 
were  entitled  to  reduce  them  into  posses- 
sion. Rex  V.  Marsh,  McClel.  &  Y.  250. 
(Eng.) 

22.  It  would  appear  that  2  &  3  Vict., 
c.  29,  operated  to  protect  a  claim  of  general 
lien  on  goods  of  a  bankrupt  coming  in  to 
the  hands  of  a  party  before  the  fiat,  without 
notice  of  an  act  of  bankruptcy.  Bowman 
V.  Malcolm,  11  M.  &  W.  838 ;  12  L.  J., 
Exch.  39?.     (Eng.) 

[See  this  case  also  as  to  what  constitutes  a 
general  lien  under  particulav  circumstances.] 
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23.  Where  the  master  and  part  owner 
of  a  vessel  consigned  her  to  the  defendants, 
who  were  ship  brokers,  on  the  usual  terms 
of  commissions,  on  which  the  ship's  papers 
were  handed  oyer  to  them,  and  they  made 
disbursements  on  his  account,  and  he  was 
afterwards  arrested  and  lay  iii  prison  more 
than  two  months,  on  which  a  commission 
was  issued  against  him,  and  the  plaintiffs 
were  appointed  his  assignees ;  and  while  he 
was  in  prison,  the  defendants  adjusted  their 
accounts  with  him,  and  received  the  balance 
due  to  them,  on  account  of  their  disburse- 
ments, and  at  the  same  time  delivered  to 
him  the  ship's  papers.  It  was  held,  in  an 
action  by  the  assignees  for  the  recovery  of 
such  balance,  that  they  were  not  entitled  to 
recover,  as  the  defendants  had  a  lien  on  the 
papers  until  their  account  was  adjusted  and 
paid ;  and  neither  the  bankrupt  or  his  assig- 
nees could  have  disposed  of  the  vessel  before 
the  papers  were  given  up.  Thompson  v. 
Beatson,  7  Moore,  548;  1  Bing.  145.  CEng.) 

24.  A.  purchased  of  B.,  a  hop  merchant, 
a  library,  and  paid  him  the  value;  B.  at  the 
time  had  committed  an  act  of  bankruptcy, 
of  which  A.  had  no  knowledge.  It  was 
held,  that  the  assignees  could  not  recover 
the  value  of  the  books,  without  at  least  ten- 
dering the  price,  inasmuch  as  the  payment 
made  by  A.  was  declared  valid  by  6  Geo.  4, 
c.  16,  s.  82;  and  in  order  to  give  full  effect 
to  that  enactment,  A.  must  at  least  have  a 
lien  on  the  books  in  respect  to  which  he  has 
made  the  payment,  until  the  assignees  ten- 
dered him  the  sum  paid.  Hill  v.  Parnell,  9 
B.  (&  C.  45.     (Eng.) 

25.  A  penalty  for  not  paying  excise  du- 
ties, incurred  before  an  act  of  bankruptcy, 
but  not  substantiated  by  conviction  till  after, 
continues  a  lien  upon  the  estate  in  the  hands 
of  the  assignees,  and  may  be  distrained  for. 
Stacey  v.  Hulse,  2  Dougl.  411 ;  8.  P.,  Rex 
V.  Fowler,  2  Dougl.  416,  n.     (Eng.) 

26.  Attachment.  An  attachment  of 
property  on  mesne  process  is  a  lien  or  secu- 
rity on  property  valid  by  the  laws  of  this 
state,  and  is  therefore  within  s.  2  of  the  U. 
S.  bankrupt  act  of  1841,  which  provides 
that  such  lien  or  security  shall  not  be  de- 
stroyed or  impaired  by  anything  in  that  act 
contained.  Davenport  v.  Tilton,  10  Met. 
(Mass.')  320. 


27.  In  Kentucky.  In  Kentucky  the 
creditor  obtains  a  lien  upon  the  property  of 
his  debtor  by  the  delivery  of  a  fi.  fa.  to  the 
sheriff,  and  this  lien  is  as  absolute  before 
the  levy  as  it  is  afterwards ;  therefore  a 
creditor  is  not  deprived  of  bis  lien  by  an  act 
of  bankruptcy  on  the  part  of  the  debtor, 
committed  before  the  levy  is  made,  but  after 
the  execution  is  in  the  hands  of  the  sheriff. 
Savage's  assignee,  (?7.  S.  S,  Ct.}  3  Sow. 
111. 

28.  Of  attachment,  interest  al- 
lowed when  execution  delayed.  The' 
lien  preserved  by  the  second  section  of  the 
act  of  congress,  approved  August  19,  1841, 
called  the  bankrupt  act,  cannot  exist  after 
the  debt,  judgment  or  other  instrument  by 
which  it  was  upheld,  has  been  discharged 
or  annulled.  But  where  the  lien,  by  virtue 
of  an  attachment  of  chattels,  is  discharged 
by  proceedings  in  bankruptcy  during  the 
pendency  of  an  action  of  replevin  of  the 
property  attached,  the  creditor,  by  the  pro- 
visions of  Eev.  St.  c.  130,  sec.  14,  is  entitled 
to  receive  from  the  officer  interest  at  the  rate 
of  twelve  per  cent,  per  annum  on  the  value 
of  the  property,  for  so  long  a  time  as  the 
service  of  his  execution  was  delayed,  to  be 
retained  for  his  own  use  and  applied  to  the 
discharge  of  his  judgment.  Howe  v.  Hand- 
ley,  28  Me.  B.  241. 

29.  Of  creditor.  A  creditor's  lien  by 
attachment  is  good  if  the  attachment  was 
levied  more  than  four  months  prior  to  the 
commencement  of  bankruptcy  proceedings 
by  or  against  the  debtor.  Bowman  v. 
Harding,  (Me.)  4  JV.  B.  JJ.  5. 

30.  A  creditor  having  a  lien  upon  real 
estate  of  the  bankrupt  is  entitled  to  the 
proceeds  of  the  sale  of  the  same,  after  pay- 
ing the  costs  of  proceedings  necessary  for 
proving  the  lien.  In  re  Hambright,  (S.  C) 
2  N.  B.  B.  156;  citing  U.  S.  v.  Hool,  3  Or. 
73  ;  1  Peters,  458 ;  Beaston  v.  Farmers' 
Bank  of  Delaware,  12  Peters,  102 ;  Phillips 
V.  The  Thomas  Scatterpool,  Gilfin,  1. 

3 1 .  A  prior  lien  gives  a  prior  claim  and 
the  district  court  may  ascertain  and  liquid 
date  a  lien.  The  creditor  who  has  a  lien  on 
property  for  the  payment  of  his  debt  is  ad- 
mitted as  a  creditor  only  for  the  balance. 
In  re  Wynne,  {Ga.)  1 N.  B.  R.  131. 
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32.  A  single  creditor  whose  debt  is  se- 
cured by  a  lien  on  lands  of  greater  value 
than  the  amount  of  his  debt,  will  not  be 
permitted  to  abandon  all  remedies  open  to 
him  for  the  collection  of  his  debt,  and  use 
banki'uptcy  court  for  that  purpose.  Avery 
«.  Johann,  (Wis.)  3  N.  B.  B.  36;  citing 
Shawhan  v.  "Wherritt,  7  How.  629. 

33.  Where  the  assignee  had  commenceed 
suit  in  the  U.  S.  district  court  against  lien 
creditors,  the  court  ordered  a  sale  jointly 
by  the  assignee  and  the  referee  of  certain 
mortgaged  property  and  the  deposit  of  the 
proceeds  in  the  treasury  of  the  court,  to 
await  the  determination  of  the  suit  against 
the  said  lien  creditors.  In  re  Columbian 
Metal  Works,  (S.  D.  N.  T.)  3iV".-B.  B.  18. 

34.  A  direction  by  the  execution  credit- 
or to  the  sheriff  to  hold  the  execution,  but 
not  to  levy  for  a  few  days,  or  until  further 
orders,  does  not  impair  the  lien.  The  fact 
that  the  judgment  was  entered  upon  a  war- 
rant of  attorney,  does  not  invalidate  the  lien 
if  the  creditor  did  not  know  of  the  failing 
circumstances  of  the  debtor,  and  if  it  was 
not  entered  up  in  contemplation  of  bank- 
ruptcy, or  insolvency .  In  re  Weeks,  (III.') 
iN.B.B.  116. 

35.  A  creditor  having  a  lien  on  bank- 
rupt's real  estate  cannot  prove  his  debt  in 
bankruptcy  for  the  whole  amount  without 
relinquishing  the  lien  to  the  assignee  for  the 
benefit  of  the  bankrupt  estate.  Wallace  v. 
Oonrad,  (Pa.)3  iV.  B.  B.  10 ;  citing  McLean 
V.  Meline,  3  McLean,  200. 

36.  Judgment  creditors  cannot  enforce 
their  lien  after  the  bankrupt  has  been  dis- 
charged, particularly  if  the  judgments  are 
not  valid  liens  according  to  the  laws  of  the 
state  in  which  they  are  obtained.  In  re 
Dean,  (Texas,)  3  N.  B.  B.  188. 

37.  A  judgment  obtained  in  the  regular 
course  of  judicial  proceedings  instituted  ad- 
versely to  the  debtor  and  without  collusion, 
can  in  no  proper  sense  be  said  to  have  been 
procured  by  the  bankrupt  with  a  vie*  to 
give  a  preference;  hencfi  the  judgment  Credi- 
tor by  his  levy  made  prior  to  the  filing  of 
the  bankrupt's  petition,  acquires  a  lien  for 
his  debt  in  the  property  levied  oti.    2>j  re 


Schnepf,  (E.  D.  N.  Y.)  N.  B.  B.  Sup.xli; 
citing  Parker  v.  Muggridge,  2  Story,  343. 

38.  A  lien  acquired  by  a  creditor  institut- 
ing proceedings  in  a  state  court  after  the 
commission  of  an  act  of  bankruptcy  by  his 
debtor,  is  not  saved  by  the  proviso  of  the 
second  section  of  the  bankrupt  act  of  1841, 
That  proviso  does  not  protect  liens  which 
are  inconsistent  with  the  second  and  fifth 
sections  of  the  act,  and  sections  declare 
such  a  lien  void.  Shawhan  v.  Wherritt, 
(ir.  S.  S.  Ct.)  7  How.  627. 

36.  A  judgment  creditor  will  have  the 
benefit  of  any  lien  obtained  by  reason  of  his 
judgment  which  does  not  affect  the  general 
creditors  in  the  same  manner  as  though  the 
bankrupt  law  had  never  been  passed. 
Gibbs  V.  Gibbs,  (1788,)  1  Dal.  Pa.B.  371. 

40.  The  fact  that  the  judgment  was  en- 
tered upon  a  warrant  of  attorney,  does  not 
invalidate  the  lien  if  the  creditor  did  not 
know  of  the  failing  circumstances  of  the 
debtor,  and  if  said  judgment  was  not  entered 
upon  contemplation  of  bankruptcy  or  insol- 
vency. The  lien  of  an  execution  is  not  im- 
paired by  a  direction  to  the  sherifF  to  hold 
the  execution,  but  not  to  levy  for  a  few  days 
or  until  further  order.  In  re  Weeks,  (III.) 
4  N.  B.  B.  116. 

4 1 .  Of  mechanic  or  materialman. 
Under  the  lien  act  of  Oregon,  the  hen  of  a 
mechanic  or  materialman  arises  from  the 
doing  of  the  work  or  the  furnishing  the  ma- 
terial and  attaches  to  the  building  from  that 
time  upon  the  condition  subsequent  that 
the  lien  creditor  file  a  notice  of  his  intention 
to  hold  such  lien  within  three  months  from 
the  completion  of  the  building.  The  notice 
required  to  be  filed  does  not  create  the  lien, 
but  is  necessary  to  preserve  or  continue  it 
beyond  three  months  after  the  completion 
of  the  building,  and  therefore  the  commence- 
ment of  proceedings  in  bankruptcy  between 
the  doing  of  the  work  or  furnishing  of  ma- 
terial and  filing  of  such  notice  does  not  im- 
pair or  afiect  the  lien  or  the  right  of  the  lien 
creditor  to  continue  it  by  filing  the  notice. 
The  lien  given  by  the  local  act  to  mechanics 
or  material  men  is  not  opposed  to  the  terms 
Or  policy  of  the  bankrupt  act,  as  it  in  no  way 
prefers  one  creditor  at  the  expense  of  an- 
otherj  or  diminishes  the  general  assets  of 
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the  debtor,  otherwise  applicable  to  the  pay- 
ment of  his  general  creditors.  In.  re  Coul- 
ter, {Oregon,)  5  N.  B.  B.  64. 

42.  Of  state.  A  state  in  its  sovereign 
capacity  has  a  lien  on  all  its  realty  for 
taxes.  Such  lien  has  priority  over  any  claim 
of  one  of  its  citizens,  no  matter  when  such 
claim  may  have  been  acquired.  In  re  Brant, 
(JW.  Va.)  &  N.  B.  B.  85. 

43.  The  proviso  of  the  second  section  of 
the  bankrupt  act  of  1841  preserves  all  liens 
■which  may  be  valid  by  the  laws  of  the  states 
respectively.  Various  kinds  of  liens  ex- 
plained. Peck  V.  Jenness,  ( ?7.  S.  S.  Ct.)  7 
How.  612. 

44.  Of  United  States.  The  United 
States  have  no  lien  on  the  real  estate  of  their 
debtor  until  suit  brought  or  a  notorious  in- 
solvency or  bankruptcy  has  taken  place. 
The  United  States  v.  Hool,  (D".  S.  S.  Ct.)  3 
Cranch,  73. 

45.  Of  vendor.  The  lien  of  a  vendor 
upon  land  for  the  purchase  money  thereof 
does  not  pass  to  the  transferee  of  a  note 
taken  in  part  payment.  In  re  Brooks,  ((?«.) 
2  N.  B.  B.  149 ;  citing  in  re  Perdue,  2  JV. 
B.  B.  67. 

46.  A  vendor's  equitable  lien  will  be  up- 
held by  a  court  of  bankruptcy.  In  re  Per- 
due, (Ga.)  2  N.  B.  B.  67. 

47.  Transferred  from  property 
to  proceeds.  A  register  may  be  appointed 
by  the  bankruptcy  court  a  special  custodian 
of  property  which  is  advertised  for  sale  un- 
der a  mortgage,  and  be  directed  to  sell  the 
same  under  general  orders  19  &  20,  with 
the  authority  to  make  other  advertisements 
than  those  required  "by  the  rules  of  court. 
The  order  should  designate  the  bank  in  which 
the  money  proceeds  of  the  sale  should  be 
deposited,  as  a  separate  fund  subject  to  the 
further  orders  of  the  court.  The  register 
may  also  be  directed  to  make  the  deed  to 
the  purchaser  and  to  convey  title  under  the 
order  of  the  court,  free  from  certain  liens  in 
pursuance  to  section  20  of  the  act,  and  the 
lien  of  the  mortgage  will  be  transferred  from 
the  property  so  sold  to  the  proceeds  of  the 
sale.  If  advisable  in  order  to  obtain  a  bet- 
ter price  for  the  property,  an  injunction  al- 
ready granted  may  be  removed  or  modified 

Gaz  70 


so  that  a  sale  maj'  be  had  under  a  judgment, 
and  the  referee  may  make  out  the  deed.  In 
re  Hanna,  (S.  B.  N.  Y.)  5  JV.  B.  B.  392. 

48.  When  and  when  not  good  as 
against  assignees.  Where  the  branch 
business  of  a  Scotch  firm  in  London  was 
wholly  conducted  by  an  agent  and  manager 
at  a  salary,  but  in  their  name,  and  by  con- 
tract the  agent  was  to  have  a  lien  on  goods 
consigned  to  him  by  the  firm  to  cover  his 
acceptances  of  the  firm's  bills.  The  firm  be- 
came bankrupt  in  Scotland.  It  was  held, 
that  the  goods  under  the  agent's  control  at 
the  time  were  in  the  order  and  disposition 
of  the  bankrupts,  and  passed  to  their  assig- 
nees unaffected  by  his  lien.  Hoggard  v. 
Mackenzie,  25  Beav.  493 ;  4  Jur.,  N.  8. 
1008.     (Eng.) 

49.  Where  the  owner  of  goods  on  ship 
board  assigned  the  property  to  the  owner  of 
the  ship  to  secure  a  debt,  the  ship  at  the 
time  of  the  assignment  was  abroad  and  un- 
der the  command  of  the  mate ;  before  she 
arrived  in  England  the  owner  of  the  goods 
committed  an  act  of  bankruptcy.  It  was 
held,  that  the  goods  were  virtually  in  the 
possession  of  the  owuer  at  the  time  of  the 
assignment,  and  that  he  retained  his  lien  as 
against  the  assignees  of  the  bankrupt.  Bel- 
cher V.  Oldfield,  8  Scott,  221 ;  6  Bing.  N. 
C.  102;  3  Jur.  1194.     (Eng.) 

50.  Where  oil  being  at  the  time  in  the 
hands  of  third  parties,  the  owners  thereof 
being  oil  merchants,  gave  a  lien  thereon  to  a 
creditor,  who,  trusting  to  an  incorrect  rep- 
resentation made  by  the  oil  merchants,  de- 
layed taking  possession  or  giving  notice  of 
his  lien,  and  the  merchants  having  obtained 
the  oil,  mixed  it  with  their  general  stock, 
and  became  bankrupt,  it  was  held,  that 
the  lien  was  good,  and  that  the  oil  was 
not  in  the  order  and  disposition  of  the  bank- 
rupts with  the  consent  of  the  true  owner. 
Ex  parte  Bell,  Be  Gex,  577 ;  11  Jur.  986 ; 
17  L.  J.,  Bank.  9.    (Eng.) 


LIMITATIONS. 
I.  The  limitation  in  sec.  8  of  the  bank- 
rupt law,  applies  to  actions  in  the  name  of 
an  assignee  in  bankruptcy,  though  brought 
wholly  for  the  benefit  of  a  third  party.  Pike 
V.  Lowell,  32  Maine  Beports,  245. 
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LIMITATIONS. 


3.  The  limitation  of  the  eighth  section  of 
the  bankrupt  act,  1841,  does  not  apply  to 
suits  by  assignees  or  their  grantees  for  the 
recovery  of  real  estate,  until  after  two  j'ears 
from  the  taking  of  adverse  possession. 
Banks  v.  Ogden,  (JJ.  S.  8.  Ct.)  2  Wallace, 
58. 

3.  Of  proceedings.  The  limitation 
provided  by  section  two  applies  to  proceed- 
ings whether  in  the  bankruptcy  court,  the 
district  or  circuit  courts.  A  proceeding  by 
an  assignee  for  the  recovery  of  property 
fraudulently  assigned,  is  a  suit  at  law.  In  re 
Krogman,  (Jlfic^J.)  5  N.  B.  JS.  116. 

4.  Of  three  months.  The  limitation 
as  to  three  months  is  entirely  new,  but  the 
motion  that  a  preference  to  be  fraudulent 
must  be  a  preference  mi  the  eve  of  bank- 
ruptcy is  not  new.  Williams  &  Williams 
English  Bankrupt  Law  of  1869,  97. 

5.  Of  two  years.  Where  a  suit 
is  merely  to  collect  a  debt  or  enforce 
the  payment  of  money  due  on  a  con- 
tract, and  the  plaintiff  does  not  claim 
an  interest  adverse  to  the  defendant  in 
touching  any  property  or  right  of  prop- 
erty of  the  bankrupt's,  transferable  to  or 
vested  in  the  plaintiff,  as  their  assignee,  and 
the  defendant  does  not  claim  any  interest 
adverse  to  the  plaintiff  in  or  touching  any 
such  property.  The  defendant  claiming  no 
ownership  or  title  to  the  debt  or  contract 
which  the  plaintiff  is  seeking  to  enforce 
against  the  defendant,  nor  does  the  plaintiff 
make  any  such  claim  of  property  or  right 
of  property  as  having  passed  to  him  by  vir- 
tue of  his  appointment  as  assignee,  nor  does 
the  defendant  claim  any  ownership  of  or 
title  to  any  specific  property  which  belonged 
to  the  bankrupt.  The  limitation  of  two 
years  does  not  apply  to  this  case,  but  only 
to  such  controversies  of  which  by  the  second 
section  the  circuit  court  of  the  district  has 
concurrent  jurisdiction  with  the  district 
court  of  the  same  district.  Plea  overruled. 
Sedgwick,  assignee,  v.  Casey,  (S.D.  N.T.) 
Unreported. 

6.  The  limitation  of  two  years  contained 
in  the  ,8th  section  of  the  bankrupt  law  of 
1841,  has  no  reference  to  suits  growing  out 
of  the  dealings  of  the  assignee  with  the  es- 
tate after  it  comes  into  his  hands ;  it  only 


applies  to  suits  growing  out  of  disputes  in 
respect  of  property  and  right  of  property  of 
the  bankrupt  which  come  to  the  hands  of 
the  assignee  and  to  which  adverse  claims 
existed  while  in  the  hands  of  the  bankrupt 
and  before  the  assignment.  In  re  Conant, 
5  Bl  C.  C.  54. 

7.  Statute  of.  "Where  a  debt  has  been 
barred  by  the  statute  of  limitations  of  the 
bankrupt's  domicil,  it  may  nevertheless  be 
proved  against  his  estate  in  bankruptcy, 
unless  it  can  be  shown  that  it  is  barred 
throughout  the  United  States.  In  re  Ray, 
N.  B.  B.  Sup.  xliv ;  s.  c.  2  Bt.  53. 

8.  The  defendant's  discharge  under  the 
insolvent  act  of  the  3d  of  April,  1811,  will 
not  prevent  the  statute  of  limitations  run- 
ning against  the  action  of  assumpsit,  upon  a 
contract  made  before  the  act,  though  the 
money  did  not  fall  due  upon  the  contract 
till  after  the  discharge.  The  exceptions  in 
the  statute  of  limitations  will  not  be  extend- 
ed by  construction  to  cases  within  the  rea- 
son, but  not  within  the  letter  of  the  excep- 
tions. Where  the  plaintiff  in  the  case  men- 
tioned, proved  nothing  more  than  an  insol- 
vent discharge  in  answer  to  a  plea  of  the 
statutes  of  limitations,  held,  that  the  court 
shall  have  non-suited  him,  and  they  refus-- 
ing  to  do  so,  error  lies  upon  a  bill  of  excep- 
tions taken  to  their  decisions.  Sacia  v.  De- 
raat,  1  Cowen,  356. 

9.  A  debtor  to  a  bankrupt  when  sued 
by  his  assignee,  cannot  set  up  the  stat- 
ute of  limitations  as  an  objection  to  the 
petitioning  creditor's  debt.  Gregory  v. 
Hurrill,  8  Moore,  189 ;  1  Bing.  324.  (Eng.) 

10.  An  objection  that  the  petitioning 
creditor's  debt  was  of  more  than  ten  years 
standing  cannot  be  taken  advantage  of  by  a 
third  person,  where  the  bankrupt  has  sub- 
mitted to  the  commission.  Quantock  v. 
England,  1  Burr,  2628;  2  W.  Bl.  702. 
(Eng.) 

1 1 .  Statute  of,  how  affected  by 
insolvency.  The  insertion  of  a  debt  in 
the  schedqle  of  creditors  filed  and  sworn  to 
by  a  debtor  under  proceedings  in  insolvency 
is  not  such  an  acknowledgment  as  will 
take  the  debt  out  of  the  statute  of  limita- 
•tions.     The  payment  of  a  dividend  by  an 
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assignee  under  the  insolvent  laws  will  not 
take  the  residue  of  the  debt  out  of  the  stat- 
ute of  limitations  as  against  the  debtor.  The 
pendancy  of  proceedings  in  insolvency  does 
not  suspend  the  operation  of  the  statute  of 
limitations  in  favor  of  the  debtor.  Richard- 
son V.  Thomas,  13  Grays'  (Mass.)  381. 


LOAN. 

1.  To  a  debtor  in  failing  circum- 
stances. Persons  other  than  creditors  deal- 
ing with  an  insolvent,  even  if  they  have  rea- 
sonable cause  to  believe  him  insolvent,  are 
not  on  the  same  footing  with  creditors,  inas- 
much as  their  purchases  do  not  necessarily 
enable  the  debtor  to  contravene  the  act  or  to 
defeat  any  of  its  requirements.  The  pur- 
chase money  may  furnish  the  very  means 
by  which  the  debtor  can  extricate  himself 
from  his  embarrassments.  Darby's  trustees 
V.  Lucas,  5  JV".  B.  B.  Unreported. 

2.  To  an  insolvent.  The  bankrupt 
act  does  not  prohibit  a  person  from  loaning 
money  at  legal  rates  to  one  whom  he  has 
reason  to  believe  to  be  insolvent,  and  taking 
security  for  such  loan,  provided  it  be  made 
bona  fide  and  without  any  intent,  or  partici- 
pation in  any  intent  to  defraud  creditors  or 
defeat  the  bankrupt  act.  Advances  made 
in  good  faith  to  an  indebted  person  to  enable 
him  to  carry  on  his  business,  upon  security 
taken  at  the  time  do  not  violate  either  the 
terms  or  policy  of  the  bankrupt  act,  since 
the  debtor  gets  a  present  equivalent  for  the 
new  debt  he  creates  and  the  security  he 
gives.  Darby's  trustees  v.  Boatman's  Sav- 
ings' Institution,  4  N.  B.  B.  195. 


LONG-EST  PERIOD. 

1.  During  six  months.  The  court 
of  the  district  in  which  a  firm  has  carried 
on  business  for  the  longest  period  during  the 
last  six  months,  has  jurisdiction  in  bank- 
ruptcy ;  it  is  not  necessary  that  the  firm 
should  have  carried  on  business  there  for  the 
greater  portion  of  the  six  months.  In  re 
Foster,  3  iV.  B.  B.  57. 


LUNATICS. 

1 .  A  lunatic  may  be  a  bankrupt,  if  the 
act  of  bankruptcy  is  committed  during  a 
lucid  interval.  Anon.  13  Ves.  590 ;  24  (t 
25  Vict.  c.  134,  s.  106.     (Eng.) 

2.  The  mother  of  a  creditor  of  weak  in- 
tellect was  permitted,  on  her  application  ex 
parte,  to  prove  on  his  behalf  Ex  pa/rte 
Oxtoby,  1  Be  Gex,  453.    (Eng.) 

3.  Petition  praying  for  liberty  to  prove  a 
debt  against  the  estate  of  bankrupt,  on  be- 
half of  a  person  of  unsound  mind,  held, 
that  the  assignees  were  not  entitled  to  get 
their  costs  of  the  petition  from  the  petition- 
er. Ex  parte  Bucknall,  12  L.  J.,  Bank. 
43.     (Eng.) 


MAILING-  NOTICES  TO  CREDI- 
TORS. 

1.  The  certificate  of  the  U.  S.  district 
clerk  that  he  has  mailed  notices  to  creditors 
in  evidence  of  such  mailing.  In  re  Town- 
send,  IN.B.B.1;2  St.  62. 


MAINE. 

1.  "When  discharge  bar  to  an 
action  in.  The  bankrupt  laws  of  another 
country  cannot  govern  our  courts  in  regard 
to  contracts  made  there,  excepting  from  a 
principle  of  comity,  extending  the  right  to 
other  nations  which  it  demands  and  exer- 
cises for  itself.  But  where  it  is  manifest 
that  the  foreign  bankrupt  law  was  not  in- 
tended to  have  effect  beyond  the  jurisdiction 
of  the  government  where  it  was  made,  the 
courts  of  another  government  cannot  give 
it  an  operation  beyond  the  purposes  of  its 
author.  Nor  would  the  court  regard  such 
a  law  if  it  should  make  an  unjust  discrimi- 
nation between  the  foreign  and  domestic 
creditor.  A  certificate  of  discharge  in  bank- 
ruptcy from  the  contract,  according  to  the 
place  where  it  is  made,  and  where  it  is  to  be 
performed,  is  a  legal  bar  to  an  action  in  this 
state,  though  the  plaintiff  is,  and  ever  has 
been  one  of  its  citizens.  Very  v.  McHenry, 
29  Maine  Beports,  306. 
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MAKSR  OF  NOTE. 

1 .  "WTien  not  liable  on  it  as  com- 
mercial paper.  Where  petition  alleges 
that  goods  were  sold  and  delivered  to  a 
payee  and  not  to  the  maker  of  a  note,  the 
maker  cannot  be  adjudicated  bankrupt  up- 
on the  simple  allegation  of  suspension 
of  his  commercial  paper  and  its  non-resump- 
tion within  14  days,inasmuch  it  does  not  ap- 
pear that  the  note  actually  was  the  maker's 
commercial  paper.  In  re  Rogers,  (<S.  B.  N. 
y.)  Unreported. 


MAKENG-    G-IFT,    SALE,    CON- 
VEYANCE, OR  TRANSFER. 

1 .  And  he  it  further  enacted.  That  any 
person,  residing  and  owing  debts  as  aforesaid, 
who,  after  the  passage  of  this  act,  shall 
make  any  assignment,  gift,  sale,  conveyance 
or  transfer  of  his  estate,  property,  rights,  or 
credits,  either  within  the  United  States  or 
elsewhere,  with  intent  to  delay,  defraud  or 
hinder  his  creditors,  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy,  and,  sub- 
ject to  the  conditions  hereinafter  prescribed 
shall  be  adjudged  a  bankrupt,  on  the  peti- 
tion of  one  or  more  of  his  creditors,  the  ag- 
gregate of  whose  debts,  provable  under  this 
act,  amount  to  at  least  two  hundred  and 
fifty  dollars,  provided  such  petition  is  brought 
within  six  months  after  the  act  of  bankrupt- 
cy shall  have  been  committed ;  and  if  such 
person  shall  be  adjudged  a  bankrupt,  the 
assignee  may  recover  back  the  money  or 
other  property  so  paid,  conveyed,  sold,  as- 
signed or  transferred  contrary  to  this  act. 
~Provided :  The  person  receiving  such  pay- 
ment or  conveyance  had  reasonable  cause  to 
believe  that  a  fraud  on  this  act  was  intended, 
and  that  the  debtor  was  insolvent ;  and  such 
creditor  shall  not  be  allowed  to  prove  his 
debt  in  bankruptcy.  Section  39  U-  S.  bank- 
rupt act,  1867. 


be  entertained,  though  it  was  urged  that 
the  order  interfered  with  vested  rights.  El- 
kins  V.  Athearn,  2  Denio,  191. 


MANDAMUS. 

1 .  A  motion  for  a  mandamus  to  compel 
the  judges  of  the  inferior  court  to  vacate  a 
rule  opening  a  judgment  to  enable  a  defend- 
ant to  plead  a  bankrupt  discharge  will  not 


MANUFACTURERS. 

1 .  If  a  man  exercises  a  manufacture  from 
the  produce  of  his  own  land,  as  a  necessary 
or  usual  mode  of  enjoying  that  produce,  he 
will  not  be  considered  as  a  trader,  though  he 
buys  necessary  ingredients  to  fit  it  for  the 
market;  but  where  the  produce  of  the  land  is 
merely  the  raw  material  of  the  manufacture, 
and  the  manufacture  not  the  necessary  mode 
of  enjoying  the  land,  then  he  is  a  trader. 
Wells  V.  Parker,  1  T.  B.  34 ;  Bing.,  P.  C. 
545;  s.  c.  1  T.B.  783.    (Eng.) 

2.  A.,  in  conjunction  with  T.,  took  a  lease 
of  salt  works  and  brine  pits,  for  the  purpose 
of  manufacturing  and  selling  salt,  which 
was  made  by  them  chiefly  from  the  springs 
and  rock  salt  upon  the  premises  demised ; 
but  some  of  the  brine  they  obtained  by 
channels  from  adjoining  premises.  Held, 
that  this  was  not  a  trading  as  a  workman- 
ship of  goods  and  commodities  within  6  Geo 
4,  c.  16,  s.  2.  Exparte  Atkinson,  1  Mont. 
D.  &  D.  300.     (Eng.) 

3.  A  person  who  prepares  for  market, 
and  sells  lumber  which  is  the  growth  of  his 
own  land,  is  a  manufacturer,  within  the 
meaning  of  the  U.S.  bankrupt  act,  as  amend- 
ed by  the  act  of  July,  1870.  In  re  Chand- 
ler, (JJfass.)  4  N.  B.  B.  66. 


MANUFACTURING    COM 

PANY. 
1.  Act  of  bankruptcy  by.   Where 

an  owner  of  real  estate  made  his  promissory 
note  and  delivered  it,  (with  or  without  se- 
curity, which  it  does  not  appear,)  to  an 
officer  of  a  manufacturing  company,  who  in- 
dorsed the  note  with  his  own  name,  and  also 
as  vice-president,  and  the  note  goes  to  pro- 
test, and  payment  is  suspended  for  the 
period  of  ,14  days,  an  adjudication  of  the 
manufacturing  company  as  a  bankrupt  will 
be  made  in  favor  of  creditors  who  received 
the  note  from  the  office  of  the  company  in 
the  usual  course  of  business.  In  re  Man- 
hattan Engraving  Company,  (S.  D.  N. 
y.)   Unreported. 


MARRIAGE  CONTRACT— MARRIED  WOMAN. 


557 


MARRIAaE  CONTRACT. 

1.  Where,  by  a  marriage  settlement,  the 
trustees  covenant  to  permit  the  husband  to 
receive,  during  his  life,  the  dividends  arising 
from  bank  stock  vested  in  their  names;  if  the 
husband  becomes  bankrupt,  and  the  trustees 
authorize  a  third  person  to  receive  the  divi- 
dends aud  pay  them  over  to  the  bankrupt's 
wife,  they  are  liable  to  his  assignees  in  an 
action  for  money  had  and  received .  Allen 
V.  Impett,  2  Moore,  240 ;  8  Taunt.  263 ; 
Holt,  641.     (Eng.) 

2.  By  a  marriage  settlement,  S.  cove- 
nanted to  cause  4,000Z.  to  be  paid  to  his 
wife's  trustees  within  twelve  months  after 
his  own  decease,  in  trust,  to  pay  her  the  in- 
terest for  her  life  in  case  she  survived  him, 
and  afterwards  the  principal  to  her  children; 
but  if  they  had  no  children,  to  the  survivor 
of  them,  S.  and  his  wife,  his  or  her  execu- 
tors or  administrators.  Held,  that  this  was 
a  debt  on  a  contingency,  provable  under  a 
commission  against  S.  within  the  6  Geo.  4, 
c.  16,  s.  56,  and  that  the  valuation  should 
be  the  present  worth  of  4,0001.  payable 
twelve  months  after  the  death  of  the  bank- 
rupt. Ex  parte  Tindall,  2  M.  d!  ScoU,  607; 
8  Bmg.  402 ;  1  Mont.  462;  1  Mont.  &  Mae. 
415;  IDeac.  S  Chit.  291.    (Erig.) 


MARRIED  -WOMAN. 

1.  A  married  woman  may  carry  on  busi- 
ness on  her  own  account,  and  forherosvn  in- 
terest may  employ  all  needed  labor,  work- 
men and  agents,  and  she  may  also  employ 
her  own  husband  and  pay  him.  Driggs  v. 
Russell,  (Mich.')  3  N.  B.  B.  39. 

2.  A  married  woman  in  execution  with  her 
husband,  for  a  debt  contracted  by  her  before 
marriage,  was  not  entitled  to  be  discharged 
under  1  Geo.  4,  c.  119,  as  she  was  not  capa- 
ble of  executing  a  warrant  of  attorney,  and 
complying  with  the  other  terms  required  by 
sec.  25.  Ex  parte  Deacon,  5  B.  <&  A.  759. 
See  Chalk  v.  Deacon,  6  Moore,  128.     (Eng.) 

3.  A  married  woman  on  her  own  petiton, 
in  which  she  stated  herself  to  be  a  widow, 
was  adjudicated  a  bankrupt,  and  she 
was  afterwards  indicted  for  concealment 
and  embezzlement  of  her  property,  with  in- 


tent to  defraud  her  creditors,  and  two  other 
persons  were  also  indicted  on  account  of  aid- 
ing her.  The  examinations  and  answers  of 
the  three  in  bankruptcy  were  given  in 
evidence  in  support  of  the  prosecution. 
No  caution  was  given  to  them  by  the 
commissioner  on  such  examination,  and 
they  did  not  object  to  answer  on  the 
ground  that  their  answers  might  criminate 
them.  Held,  although  the  wife  was  adjudi- 
cated a  bankrupt,  the  property  belonged  to 
her  husband,  and  that  the  property  was  not 
proved  as  laid  in  the  indictment.  Reg.  v. 
Robinson,  16  L.  T.,  N.  S.  605 ;  15  W.  B. 
966  ;  10  Cox,  C.  C.  167 ;  1  L.  B.,  G.  G.  80 ; 
36  L.  J.,  M.  C.  78.     (Eng.) 

4.  The  London  Gazette  containing  the  ad- 
vertisement of  the  bankruptcy  is  rightly  ad- 
mitted as  conclusive  evidence  of  the  bauk- 
ruptcy  against  the  bankrupt,  although  a  mar- 
ried woman,  the  prescribed  period  to  take 
procceedings  to  annul  the  bankruptcy  hav- 
ing elapsed  under  12  &  13  Vict.  c.  106,  s.  233. 
Reg.  V.  Robinson,  36  L.  J.,  M.  C.  78 ;  1  L. 
B.,  C.  a.  80;  15  W.  B.  966;  10  Cox,  C.  G. 
467  ;  16  L.  T.,  N.  S.  605. 

5.  Notes  of.  Under  the  act  of  1862  a 
promissory  note  given  by  a  married  woman 
engaged  in  trade  and  in  the  course  of  her 
business,  might  be  enforced  against  her 
separate  estate  under  the  same  allegations  as 
if  she  were  single,  but  if  there  is  no  inten- 
tion expressed  in  the  note  which  is  the  foun- 
dation of  the  petition  in  this  case,  to  bind 
her  separate  estate,  and  no  allegation  that  it 
was  given  for  the  benefit  of  the  separate 
estate,  or  in  the  course  of  her  trading  trans- 
actions, the  petition  must  be  dismissed  with 
permission  to  amend.  In  re  Howland,  (N. 
B.  N.  r.)  2  N.  B.  B.  114. 

6.  A  married  woman  furnished  money  to 
her  husband  and  took  as  security  a  note 
given  by  the  firm  of  which  he  was  a  mem- 
ber. The  court  decided  that  the  note  was 
not  an  evidence  of  debt  against  the  firm,  but 
against  the  husband  only,  and  that  she  might 
prove  as  against  him  and  participate  in  the 
dividends  of  his  individual  estate,  but  not 
against  the  partnership  estate.  In  re  Frost 
et  at  {Mich.')  3  iV.  B.  B.  180. 

7.  Note  given  to.  A  promissory  note 
given  to  a  married  woman  for  a  debt  due  her 
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before  her  marriage,  though  not  reduced  to 
possession  by  her  husband,  passes  by  an  as- 
signment of  his  property  under  the  United 
States  bankrupt  act  of  1841 ;  and  a  subse- 
quent indorsement  of  the  note  by  the  hus- 
band and  wife  will  not  enable  the  indorsee, 
with  notice  of  the  circumstance,  to  main- 
tain an  action  on  the  ]iote  without  the  con- 
sent of  the  assignee  in  bankruptcy.  Smith 
v.  Chandler,  3  Grays'  (Mass.')  392.  Petition 
by  against  husband.  See  in  re  Overton, 
(N.  B.  N.  Y.)    See  Wipe,  etc. 


MARSHAL. 

1.  The  eleventh  section  of  the  United 
States  bankrupt  act  of  1867,  requires  that 
the  warrant  to  the  marshal  shall  authorize 
him  forthwith  to  publish  notices  in  the  news- 
papers specified,  and  to  serve  notice  by  mail, 
etc.  Hence  to  make  the  proceedings  regular, 
the  publication  must  be  completed  before 
the  commencement  of  the  period  of  ten  days 
immediately  preceding  the  return  day.  In  re 
Devlin  et  al.  (S.  D.  N.  Y.)  N.  B.  B.  Sup. 
viii. 

2.  Exempt  property  of  a  bankrupt  can- 
not be  sold  after  petition  in  bankruptcy  has 
been  filed,  even  though  levied  on  by  a  United 
States  marshal.  In  re  Griffin,  2  N.  B.  R.  85. 

3.  When  a  provisional  warrant  has  issued 
to  the  marshal  to  take  possession  of  the 
debtor's  goods,  the  same  is  not  dependent 
upon  the  service  of  a  proper  order  to  show 
cause  on  the  debtor.  In  re  MuUer  &  Bren- 
tano,  3  N.  B.  iJ.  86 ;  s.  c.  2  X.  L.  T.  33. 

4.  A  warrant  may  issue  against  the  per- 
son and  the  goods  of  a  debtor.  When  against 
both,  execution  may  be  against  either  or 
both.    Id. 

5.  The  word  "  marshal "  shall  include 
the  marshal's  deputies,  and  word  "  messen- 
ger "  shall  include  his  assistant  or  assistants. 
Secidon  48  U.  S.  bankrupt  act,  1867. 

6.  Although  the  return  of  the  messenger 
may  not  be  conclusive  for  all  purposes,  it  is 
authority  sufficient  for  the  register  to  pro- 
ceed in  the  matter ;  and  if  from  such  return 
it  appears  that  the  notices  have  been  duly 
served  and  published,  as  directed  in  the 
warrant,  the  creditors  served  should  proceed 
to  prove  their  claims,  and  elect  the  assignee. 


The  notices  to  be  published  and  served 
should  contain  the  same  language  as  that 
of  the  warrant.  In  re  Pulver,  N.  B.  B. 
Sup.  xi ;  in  re  Hill,  N.  B.  B.  Sup.  iv. 

7.  There  is  nothing  in  the  mere  fact  that 
a  writ  issued  from  a  federal  court  to  estop 
an  action  in  a  state  court  against  a  marshal 
"  in  trespass  to  his  own  tort "  for  making  a 
levy  upon  property  not  liable  to  the  writ, 
belonging  to  a  person  against  whom  the  writ 
did  not  run.  Buck  v.  Colbath,  3  Wall.  334. 

8.  Account  of  services.  Every  reg- 
ister shall  keep  an  accurate  account  of  his 
traveling  and  incidental  expenses,  and  those 
of  any  clerk  or  other  officer  attending  him 
in  the  performance  of  his  duties  in  any  case 
or  number  of  cases  which  may  be  referred 
to  him ;  and  shall  make  return  of  the  same, 
under  oath,  with  proper  vouchers  (when 
vouchers  can  be  procured),  on  the  first  Tues- 
day in  each  month ;  and  the  marshal  shall 
make  his  return,  under  oath,  of  his  actual 
and  necessary  expenses  in  the  service  of 
every  warrant  addressed  to  him,  and  for 
custody  of  property,  publication  of  notices, 
and  other  services,  and  other  actual  and 
necessary  expenses  paid  by  him,  with 
vouchers  therefor  whenever  practicable,  and 
also  with  a  statement  that  the  amounts 
charged  by  him  are  just  and  reasonable. 
General  order  No.  12,  Sup.  Ct.  U.  S. — In 
bankruptcy/. 

9.  Affidavit  to  bill  of  costs.  The 
affidavit  of  the  marshal  to  his  bill  of  costs 
that  the  expenses  were  necessarily  incurred 
by  him,  and  are  just  and  reasonable,  is  in- 
sufficient. He  must  state  in  addition  that 
the  same  were  actually  incurred  and  paid. 
In  re  Lowenstein,  (S.  D.  N.  Y.)  3  N.  B.  B. 
65. 

10.  As  messenger.  It  shall  be  the 
duty  of  the  marshal,  as  messenger,  to  take 
possession  of  the  property  of  the  bankrupt, 
and  to  prepare  within  three  days  from  the 
time  of  taking  such  possession,  a,  complete 
inventory  of  all  the  property,  and  to  return 
it  as  soon  as  completed.  The  time  for  mak- 
ing the  inventory  and  return  may  be  enlarged 
under  proper  circumstances  by  special  order 
of  the  district  court.  Provided;  however, 
that  if  any  goods  or  effects  so  taken  into 
possession  as  the   property  of  the  bankrupt 


MARSHAL. 


559 


shall  be  claimed  by  or  on  behalf  of  any  other 
person,   the  marshal  shall  forthwith  notify 
the  petitioning  creditor  of  such  claim,  and 
may,  within  five  days  after  so  giving  notice 
of  such  claim,  deliver  them  to  the  claimant 
or  his  agent,  unless  the  petitioning  creditor 
or  party  at  whose   instance  possession  is 
taken,  shall,  by  bond  with  sufiBcient  sureties, 
to  be  approved  by  the  marshal,  indemnify 
the  marshal  for  the  taking,  and  detention  of 
such  goods  and  effects,  and  the  expenses  of 
defending  against  all  claims  thereto,  and  in 
case  of  such  indemnity  the  marshal  shall  re- 
tain possession  of  such  goods  and  effects, 
and  proceed  in  relation  thereto,  as  if  no  such 
claim  had  been  made.  And  provided  further, 
that  in  case  the  petitioning  creditor  claims 
that  any  property  not  in  the  possession  of 
the  bankrupt  belongs  to  him,  and  should  be 
taken  by  the  marshal,   the  marshal  shall 
not  be  bound  to  take  possession  of  the  same, 
unless  indemnified  in    like  manner.      He 
shall  also,  in  case  the  bankrupt  is  absent  or 
cannot  be  found,  prepare  a  schedule  of  the 
names  and  residences  of  his  creditors  and 
the  amount  due  to  each  from  the  books  or 
other  papers  of  the  bankrupt  that  may  be 
seized  by  him  under  his  warrant  and  from 
any  other  sources  of  information  :  but   all 
statements  upon  which  his  return  shall  be 
made  shall  be   in  writing  and  sworn  to  by 
the  parties  making  them  before  one  of  the 
registers   in  bankruptcy   of  the  court  or  a 
commissioner  of  the  courts  of  the  United 
States.    In  cases  of  voluntary  bankruptcy 
the  marshal  may  appoint  special  deputies  to 
act  as  he  may  designate,  in   one  or  more 
cases,  as  messengers,   for  the  purpose   of 
causing  the  notices  to  be  published   and 
served  as  required  in  the  eleventh  section 
of  the  act,  and  for  no  other  purpose.     In 
giving  the  notices  required  by  the  third  sub- 
division of  the  eleventh  section  of  the  act, 
it  shall  be  sufBcient  to  give  the  names,  resi- 
dences and    the   amount  of  the   debts   (in 
figures)  due  the  several  creditors,  so  far  as 
known  and  no  more.     General  Order  No. 
13,  Swp.  Ct.  U.  S. — In  hanh-uptcy. 

11.  Authority  vested  in.  The 
marshal  has  authority,  derived  from  the 
warrant,  to  take  possession  of  property  and 
to  keep  possession  thereof,  if  it  belongs  to 
the  bankrupt.  If  indemnified,  it  is  made 
hig  duty  not  only  to  retain  but  to  keep  pos- 


session thereof,  no  matter  by  whom  claimed, 
and  he  would  be  liable,  if  he  did  not.  If 
not  indemnified,  he  is  merely  released  from 
liability  for  not  taking  and  retaining  pos- 
session of  the  property.  "  With  indemnity 
he  is  bound  to  exercise  his  authority;  with- 
out it  he  may  exercise  it  or  not,  at  his 
option.  In  re  MuUer  &  Brentano,  3  N.  B. 
B.  86;  in  re  Briggs,  3  N.B.B.  157. 

12.  The  provision  of  Rule  XIII,  requir- 
ing the  marshal,  as  messenger,  to  take  pos- 
session of  the  property  of  bankrupt,  &c., 
applies  only  to  a  case  when  a  warrant  is 
issued  to  him  to  seize  the  property,  and 
therefore  is  not  applicable  to  a  case  of  volun- 
tary bankruptcy.  In  re  Hasbrouck,  N.  B. 
M.  Sup.  xvii. 

1 3.  The  marshal,  like  a  sheriff,  can  only 
sell  and  convey  such  right  or  interest  in 
property,  as  the  process  in  his  hands  will 
warrant.  In  re  Jordan,  (JSf.  C.)  3  N.  B. 
iJ.  45. 

14.  A  marshal  cannot  sell  the  property 
of  a  debtor,  that  is  exempt  from  levy  and 
sale  both  by  the  state  law  and  the  U.  S. 
bankrupt  law,  although  levied  on  at  the  time 
a  petition  in  bankruptcy  is  filed.  In  re 
Griffln,  ((?a.)  2  N.  B.  B.  85. 

15.  Fees  of.  Where  traveling  by  a  U. 
S.  marshal,  as  messenger,  to  make  return  on 
a  warrant  of  bankruptcy,  mileage  of  five 
cents  per  mile  therefor  is  a  proper  charge. 
Charges  of  ten  cents  per  folio  for  preparing 
notices  and  for  attendance  are  both  improp- 
er.   In  re  Talbot,  ((?o.)  2  N.  B.  B.  93. 

16.  Occupation  of  premises  by. 
Upon  the  application  of  a  landlord  for  an 
allowance  of  rent  for  the  time  during  which 
his  premises  were  occupied  by  the  goods 
which  were  in  the  hands  of  the  marshal, 
the  court  held  that  the  landlord  ought  to 
have  applied  to  it  for  possession  of  the  premi- 
ses immediately  after  the  marshal  took  pos- 
session of  them,  and  that  it  would  have  or- 
dered a  removal  of  the  goods  and  furniture 
therefrom,  and  the  premises  vacated  by  the 
marshal.  If  the  landlord  had  an  opportuni- 
ty to  rent  the  premises  during  the  time  they 
were  occupied  by  the  marshal,  he  should 
have  so  represented  to  the  court,  and  he 
would  then  have  received  an  allowance  for 
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rent  or  immediate  possession  of  his  premises. 
Application  for  payment  of  rent  by  the  mar- 
shal denied.  In  re  McGrath  &  Hunt,  (;S. 
D.  N.  Y.)  5  JV.  B.  R.  354. 

17.  Omitting  to  publish  notices. 

The  omission  of  the  marshal  acting  as  mes- 
senger to  cause  the  publication  of  proper  no- 
tices of  first  meeting  of  creditors,  is  such  as 
cannot  be  disregarded  on  application  for  a 
bankrupt's  discharge  ;  and  because  of  such 
omission,  most,  if  not  all  the  proceedings  in 
the  case,  will  be  set  aside.  In  re  Hall,  2 
N.  S.  B.  68. 

18.  Provisional  warrant.  The  U. 
S.  marshal,  under  provisional  warrant  to 
seize  the  effects  of  the  bankrupt,  took  goods 
claimed  by  one  W.,  and  upon  being  indem- 
nified under  G.  0.  No.  13,  delivered  the 
same  to  the  assignee  in  bankruptcy.  W. 
sued  the  marshal  upon  the  writ  in  a  state 
court.  The  assignee  claimed  the  lawful  pos- 
session of  the  propertj';  alleged  the  claim  of 
W.  thereto  to  be  illegal,  and  that  he  disposed 
of  a  portion  thereof  while  in  his  possession, 
and  prayed  that  W.  be  ordered  to  account 
therefor,  and  be  permanently  enjoined  from 
prosecutiug  his  action  against  the  marshal. 
The  court  held  that  the  facts  do  not  warrant 
the  granting  of  such  injunction;  the  marshal 
is  responsible  if  he  seized  property  of  other 
parties,  and  the  petitioning  creditors  are 
bound  to  defend  him  in  the "  suit  by  the 
claimant,  but  the  summary  mode  instituted 
by  the  assignee  by  petition  to  collect  the 
portion  of  the  bankrupt's  assets  withheld, 
is  not  objectionable.  Sale  of  the  property 
ordered,  and  proceeds  to  wait  further  order 
of  the  court.  In  re  Marks,  {Minn.')  2  JV. 
B.  B.  175. 

19.  The  assignee  is  not  responsible  for 
acts  of  the  marshal,  where  he  seizes  property 
belonging  to  persons  otherwise  than  directed 
in  the  warrant.  Court  in  such  case  will  not 
protect  him,  nor  will  it  interpose  until  there 
is  some  direct  interference  tending  to  har- 
rass  the  assignee,  and  prevent  the  due  ad- 
ministration of  the  estate.    Id. 

20.  Where  the  warrant  to  take  possession 
provisionally,  referred  only  to  the  property 
of  the  debtor,  the  marshal  executes  the  writ 
at  his  own  peril,  and  if  he  takes  property  be- 
longing to  some  one  other  than  the  debtor. 


he  cannot  justify  his  so  doing  under  the  war- 
rant. He  is  liable  to  the  injured  party  for 
his  conduct.    Id. 

21.  Return  of  service  of  notices 
by.  The  marshal's  return  of  service  of 
notices  to  creditors  is  prima  facie  evidence 
of  due  service,  and  conclusive  until  rebutted 
by  proof  aliunde ;  but  if  it  appears  from  its 
face  that  due  service  has  not  been  made,  the 
first  meeting  must  be  adjourned  for  proper 
notice  to  be  given.  In  re  Pulver,  (5.  D. 
N.  T.)  N.  B.  B.  Sup.  xi ;  citmg  in  re  Hill, 
JV.  JS.  B.  Sup.  iv. 

22.  Seizure  by.  Where  the  warrant 
to  a  marshal  transcends  the  power  conferred 
in  a  United  States  district  court  by  section 
40  of  the  U.  S.  bankrupt  act  of  1867,  prop- 
erty taken  possession  of  by  a  marshal  from 
a  person  other  than  the  bankrupt,  cannot  be 
held  by  the  assignee  in  bankruptcy.  Such 
property,  or  its  proceeds,  is  the  proper  sub- 
ject of  a  petition  by  the  per.son  from  whom 
it  is  taken,  and  such  person  will  not  be  held 
to  be  a  party  to  the  bankruptcy  proceed- 
ings. Upon  filing  a  petition  for  the  restitu- 
tion of  the  property,  the  proceeds  or  the 
property  must  be  given  to  the  person  from 
whose  hands  the  marshal  made  an  improper 
seizure.  In  re  Harthill,  (S.  D.  JV.  T.)  4  JV. 
B.  B.  131. 


MARSHALING  ASSETS. 

1 ,  Upon  a  joint  bankruptcy  or  insolvency 
the  joint  estate  is  the  fund  primarily  liable, 
and  the  separate  estate  is  only  brought  in  in 
case  of  a  surplus  remaining  after  the  sepa- 
rate creditors  have  been  satisfied  out  of  it. 
Bank  of  Australasia  e.  Flower,  1 L.  B.,  0.  F. 
27 ;  12  Jw.,  N.  S.  345  ;  35  L.  J.,  P.  C.  C. 
13 ;  14  W.  B.  267 ;  14  L.  T.,  JV.  S.  144. 
(Eng.) 

2.  Where  a  banker,  having  bills  of  his 
customer  deposited  with  him  to  be  collected 
and  the  proceeds  carried  to  general  account, 
sends  the  bills  to  his  London  banker  and  be- 
comes bankrupt,  the  short  bills,  remaining 
in  that  condition,  continue  the  property  of 
the  holder ;  but  the  London  bankers  acquire 
a  lien  on  the  bills,  and  they  are  a  security 
to  them  for  the  general  balance  due  to  them 
from  the  banker.    The  assets  available  to 
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the  London  Ann  must  be  marshaled,  and 
the  residue,  after  satisfying  the  London 
firm's  lien,  paid  among  the  short  bill  holders 
equally.  Ex  parte  Froggatt,  3  Mont.,  B. 
&  D.  322;  7  Jw.  910 ;  see  ex  parte  Bark- 
worth,  2DeG.<&  J.  194;  27  L.  J.,  Bank. 
5.     (Eng.) 


MARSHALING-  SECURITIES. 

1 .  A  Arm  in  Ceylon  emploj'ed  a  firm  in 
England  as  their  agents  and  factors,  the 
course  of  business  being  that  the  Ceylon 
firm  consigned  cargoes  to  the  English  firm 
for  sale  on  their  account,  and  drew  bills  on 
the  English  firm  against  the  consignments. 
Consignments  of  coffee  having  been  made  in 
this  manner,  and  bills  accepted  by  the  Eng- 
lish firm  against  them,  the  English  firm 
pledged  the  coffee,  together  with  securities 
of  their  own,  with  T.,  their  broker,  to  se- 
cure a  large  debt  due  from  them  to  him. 
The  English  firm  became  insolvent  and  exe- 
cuted a  creditor's  deed  under  the  English 
bankruptcy  act  of  1861,  and  then  T.  sold 
the  coffee  (which  produced  more  than  suflB- 
cient  to  cover  the  bills  drawn  against  it)  and 
enough  of  the  other  securities  to  satisfy  the 
debt.  Held,  that  the  Ceylon  firm  was  en- 
titled, as  against  the  English  firm  in  liqui- 
dation, to  have  the  remaining  securities  in 
T.'s  hands  marshaled  and  to  have  a  lien 
thereon  for  the  balance  due  to  them  upon 
the  coffee  transaction.  Ex  parte  Alston,  in 
re  Holland,  4  L.  E.,  Ch.  168 ;  17  W.  B. 
266 ;  19  L.  T.,  N.  S.  542.    (Eng.) 


MASSACHUSETTS. 

1.  Equity  jurisdiction  of  courts 
of  extending  beyond  the  state. 
This  court  has  jurisdiction  in  equity  upon 
a  proper  case  being  made,  to  enjoin  a  citizen 
of  this  commonwealth  from  availing  himself 
of  an  attachment  of  personal  property  in 
another  state,  in  action  against  a  debtor  who 
is  insolvent  under  the  laws  of  this  common- 
wealth, and  thus  preventing  the  sam  e  from 
coming  to  the  hands  of  the  assignee ;  and  it 
is  no  objection  that  the  action  was  com- 
menced before  the  institution  of  proceedings 
in  insolvency,  if  this  was  done  with  knowl- 
Gaz.  71 


edge  that  such  proceedings  were  about  to  be 
instituted,  and  with  a  view  to  obtain  a  pre- 
ference. Dehen  v.  Foster,  4  Allen,  (^Mass.) 
545. 

2.  Foreign  corporation,  when  not 
barred  by  discharge  in.  A  certificate 
of  discharge  in  insolvency  is  no  bar  in  an  ac- 
tion by  a  foreign  corporation  against  the 
payee  of  a  note  who  indorsed  it  to  them  in 
blank  before  its  maturity,  although  the  note 
itself  was  executed  and  made  payable  in 
this  commonwealth  by  a  citizen  thereof. 
Producers'  Bank  v.  Famum,  5  Allen,(^Mass.') 
10. 


MASTER. 

1 .  The  defendant  in  an  equity  suit  must 
account  before  a  master  for  property  re- 
ceived by  him.  Orders  of  reference  to  a 
master  will  be  settled  on  notice.  In  re 
Benjamin,assignee,  &c.  v.  Graham,  (&  D.  N. 
r.)  4  N.  S.  B.  130. 


MATERIALMAN'S    LIEN. 
1.  Not  affected  by  proceedings 

in  bankruptcy.  Under  the  lien  act  of 
Oregon  the  lien  of  a  mechanic  or  material- 
man arises  from  the  doing  of  the  work  or 
the  furnishing  the  material,  and  attaches  to 
the  building  from  that  time  upon  the  con- 
dition subsequent  that  the  lien  creditor  file 
a  notice  of  his  intention  to  hold  such  lien 
within  three  months  from  the  completion 
of  the  building.  The  notice  required  to  be 
filed  does  not  create  the  lien,  but  is  neces- 
sary to  preserve  or  continue  it  beyond  three 
months  after  the  completion  of  the  building, 
and  therefore,  the  commencement  of  pro- 
ceedings in  bankruptcy  between  the  doing 
of  the  work  or  furnishing  of  material  and 
the  filing  of  such  notice,  does  not  impair  or 
affect  the  lien  or  the  right  of  the  lien  credi- 
tor to  continue  it  by  filing  the  notice.  The 
lien  given  by  the  local  act  to  mechanics  or 
materialmen  is  not  opposed  to  the  terms  or 
policy  of  the  bankrupt  act,  as  it  in  no  way 
prefers  one  creditor  at  the  expense  of  another, 
or  diminishes  the  general  assets  of  the  debt- 
ors, otherwise  applicable  to  the  payment  of 
his  general  creditors.  In  re  Coulter, 
^Oregon,)  5  N.  B.  B.  64. 
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MEANING  OF   INSOLVENCY. 

1 .  By  the  insolvency  of  debtors  of  the 
United  States,  as  used  in  the  statutes,  is  in- 
tended some  overt  and  notorious  act  which 
the  laws  of  the  state  recognize  as  an  insol- 
vency. Bartlett  v.  Prince  et  al.  9  Mass.  431. 

2.  Insolvency,  within  the  meaning  of  the 
U.  S.  bankrupt  act  of  1867,  means  the  ina- 
bility to  pay  debts  in  the  ordinary  course  of 
business  as  merchants  in  trade  usually  do. 
Where  a  party  cannot  pay  his  debts  in  the 
ordinary  course  of  business,  and  knows  that 
he  cannot,  he  will  be  held  to  have  had 
knowledge  of  his  insolvency.  Martin  v. 
Toof  et  al.  QArK')  i  N.  B.  B.  158 ;  citing 
Risen  v.  Knapp,  4  N.  B.  B.  114;  Black  & 
Secor,  1  N.  B.  B.  81 ;  Merchants'  Nat.  Bank 
V.  Truax,  1  N.  B.  B.  146 ;  in  re  Arnold,  2 
2V".  B.  B.  61 ;  in  re  Gay,  2  N.  B.  B.  114 ; 
Haughey  v.  Albin,  2  N.  B.  B.  129 ;  Wilson 
V.  Stortz  et  al.  2  N.  B.  B.  149 ;  Farrin  v. 
Crawford  et  al.  2  N.  B.  B.  181 ;  in  re  Ran- 
dall &  Sunderland,  3  iV.  B.  2J.  4 ;  Ahl  et  al. 
V.  Thorner,  3  N.  B.  B.  29 ;  MoDonough  et 
al.  V.  Raferty,  3  N.  B.  B.  53 ;  in  re  Kings- 
bury, et  al.  3  N.  B.  B.  84;  Graham  v. 
Stark  et  al.  3  N.  B.  B.  93 ;  Scammon  v. 
Cole,  3  N.B.  B.  100 ;  Campbell  v.  Traders' 
Nat.  Bank,  3  N.  B.  B.  124. 

3.  The  word  insolvency,  as  used  in  the 
U.  S.  bankrupt  act  of  1867,  must  be  con- 
strued to  mean  not  an  absolute  inability  to 
pay  debt  at  some  future  time,  upon  the  set- 
tlement and  winding  up  of  the  party's  af- 
fairs, but  a  present  inability  to  pay  as  debts 
mature  in  the  ordinary  course  of  business, 
although  this  inability  be  not  so  great  as  to 
compel  an  absolute  suspension.  In  re  Rison, 
(^Ark.)  4  N.  B.  B.  114 ;  citing  Merchants' 
Nat.  Bank  of  Hastings  v.  Truax,  1  N.  B.  B. 
146 ;  Thompson  v.  Thompson,  4  Cush.  127 ; 
Lee  V.  Kilbourne,  3  Gray,  594;  Holbrook 
V.  Jackson,  7  Cush.  136,  149 ;  Barnard  v. 
Crosby,  6  Allen,  327;  Black  &  Secor,  1 
N.  B.  B.  81. 

4.  A  trader  is  insolvent  when  he  cannot 
pay  his  debts  in  the  ordinary  course  of  trade 
and  business.  Wilson  v.  Brinckman,  2  N. 
B.  B.  149 ;  s.  c.  1  C.  L.  N.  193. 

5.  Debtors  wbo  are  unable  to  pay  their 
debts  in  the  ordinary  course  of  business,  as 


men  in  trade  usually  do,  are  in  a  state  of 
insolvency  within  the  meaning  of  that  term 
as  used  in  the  bankrupt  act.  In  re  Kings- 
bury et  al.  (JV.  D.  N.  Y.)  3  N.  B.  B.  84; 
citing  Thompson  v.  Thompson,  4  Cush.  127 ; 
Lee  V.  Kilbourne,  3  Cfray,  594;  Spratt  v. 
Hobhouse,  4  Bing.  173 ;  2  Kent.  Com.  389. 
Merchants'  National  Bank  v.  Truax,  I N.  B. 
B.  146,  in  re  Black,  1  N.  B.  B.  81. 

6.  Insolvency,  within  the  meaning  of  the 
TJ.  S.  bankrupt  act  of  1867,  when  applied  to 
traders,  means  inability  to  pay  debts  in  the 
ordinary  course  of  business,  as  persons  car- 
rying on  trade  usually  do.  Merchants'  Na- 
tional Bank  of  Hastings  v.  Truax,  (Minn.^ 
1  N.  B.  B.  146. 

7.  Mere  inability  of  the  debtor  to  pay  all 
his  debts  is  not  an  insolvency  within  the 
statute,  bat  it  must  be  manifested  in  one  of 
the  three  modes  pointed  out  in  the  explana- 
tory clause  of  the  sixty-flfth  section  of  the 
act  of  1799.  Conrad  v.  The  Atlantic  Ins. 
Co.  ( U.  S.  S.  0.)  1  Peters;  citing  United 
States  V.  Hool,  3  Cranch,  73. 

8.  The  term  "insolvency,"  as  used  in 
the  insolvent  laws,  does  not  mean  an  abso- 
lute inability  of  the  debtor  to  pay  his  debts, 
at  some  future  time,  upon  a  settlement  and 
winding  up  of  all  his  affairs,  but  a  present 
inability  to  pay  in  the  ordinary  course  of 
business.  Thompson  v.  Thompson,  4  Ctish. 
{Mass.")  127. 


MEASURE    OF    THE    VALUE 
OF    DAMAGES. 

1 .  The  proceeds  of  the  sale  shall  be  con 
sidered  the  measure  of  the  value  of  the 
property  in  any  suit  or  controversy  between 
the  parties  in  any  court.  But  this  provision 
shall  not  prevent  the  recovery  of  the  prop- 
erty from  the  possession  of  the  assignee  by 
any  proper  action  commenced  at  any  time 
before  the  court  orders  the  sale.  Section  25 
U.  S.  hcmkrv/pt  act,  1867. 


MECHANICS'     LIEN. 

1 .  A  debtor  filed  his  petition  in  bank- 
ruptcy May  17, 1869,  and  was  thereupon  ad- 
judicated bankrupt.    On  May  29,  1869,  a 
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claim  was  for  the  first  time  filed  mider  the 
laws  of  New  Jersey  in  respect  to  mechan- 
ics' liens  on  certain  real  estate,  factory- 
buildings  and  fixed  machinery  in  said  state 
belonging  to  bankrupt,  the  work  having 
been  done  and  materials  furnished  whereon 
the  liens  were  founded  prior  to  the  filing  of 
petition  in  bankruptcy.  The  court  decided 
that  a  lien  to  be  recognized  by  the  bank- 
ruptcy court  must  be  a  lien  at  the  time  of 
the  commencement  of  the  proceedings  in 
bankruptcy,  and  ordered  the  assignee  to 
distribute  the  estate  without  reference  to 
alleged  mechanics'  liens  as  incumbrances. 
In  re  Dey,  (S.  D.  N.  Y.)  3  JV.  B.  E.  81 ; 
citing  in  re  Bernstein,  N.B.B.  Sup.  Ixiv ;  in 
re  Schnepf,  N.  B.  B,.  Sup.  Ixiv ;  in  re  Smith, 
1  N.  B.  B.  169 ;  Pennington  v.  Sale,  1  N. 
B.  B.  157 ;  Jones  v.  Leach,  1  iV.  B.  B.  165 ; 
in  re  Ellis,  1  N.  B.  B.  154 ;  in  re  Housber- 
ger,  2  JV".  B.  B.  33. 

2.  On  a  motion  to  dismiss  a  petition  to 
enforce  a  mechanics'  lien  in  Massachusetts, 
upon  the  ground  that  petitioners,  on  their 
own  petition,  had  been  subsequentlj"^  adjudg- 
ed bankrupts  in  the  U.  S.  bankruptcy  court, 
the  court  decided  that  the  mechanics'  lien 
was  not  dissolved  thereby,  and  that  a  state 
court  may  entertain  the  petition  without 
necessarily  conflicting  or  interfering  with 
jurisdiction  of  the  bankruptcy  court.  Clif- 
ton etal.  V.  Foster,  (itfass.)  3iV.  B.  B.  162; 
citing  Nugent  v.  Boyd,  3  Sow.  426  ;  Wis- 
wall  V.  Sampson,  14  How.  368;  Taylor  v. 
Carryl,  20  How.  583  ;  Foster  v.  Busteed, 
100  Mass.  411 ;  Billiard  v.  Allen,  4  C^sh. 
532;  m  re  Dey,  3  N.  B.  B.  81;  in  re 
Bininger,  3  N.B.  B.  121;  inre  Vogel,  2  N. 
B.  B.  138,  3  N.  B.  B.  149 ;  in  re  N.  Y. 
Kerosene  Oil  Co.  2  N.  B.  B.  164;  3  JV".  B. 
B.  31 ;  Peck  v.  Jenness,  7  How.  624  ;  in  re 
Pacific  Mail  Steamship  Co.  2  JV.  B.  B.  170; 
Houston  V.  City  Bank,  6  How.  486  ;  Fowler 
®.  Herst,  13  How.  373 ;  "Wiswall  v.  Samp- 
son, 14  How.  52 ;  PuUiam  v.  Osborne,  17 
How.  476 ;  in  re  Barrow,  1  JV".  B.  B.  125  ; 
Foster  v.  Ames,  2  JV.  B.  B.  147. 

3.  Motion  to  expunge  proof  of. 
Under  the  lien  act  of  Oregon,  the  lien  of  a 
mechanic  or  materialman  arises  from  the 
doing  of  the  work  or  the  furnishing  the  ma- 
terial and  attaches  to  the  building  from  the 
time,  upon  the  condition  subsequent  that 
the  lien  creditor  file  a  notice  of  his  intention 


to  hold  such  lien  within  three  months  from 
the  completion  of  the  building.  The  lien 
given  by  the  local  act  to  mechanics  or  ma- 
terialmen is  not  opposed  to  the  terms  or 
policy  of  the  bankrupt  act.  In  re  Coulter, 
^Oregon,)  5  JV.  B.  B.  64. 

4.  Not  affected  by  bankruptcy 
proceedings.  The  lien  given  by  a  state 
act  creating  a  lien  of  a  mechanic  or  material- 
man IS  not  opposed  to  the  terms  or  policy 
of  the  bankrupt  act.  In  re  Coulter,  (Ore- 
gon,')  5  JV.  B.  B.  64. 


MEETING-  OF  CREDITORS. 

1 .  When  any  bankrupt  shall  apply  for 
his  discharge,  within  three  months  from  the 
date  of  his  being  adjudged  a  bankrupt  under 
the  provisions  of  the  29th  section  of  the  act, 
the  court  may  direct  that  the  second  and 
third  meetings  of  creditors  of  said  bankrupt, 
required  by  the  27th  and  28th  sections  of 
said  act,  shall  be  had  on  the  day  which  may 
be  fixed  in  the  order  of  notice  for  the  credi- 
tors to  appear  and  show  cause  why  a  dis- 
charge should  not  be  granted  such  bank- 
rupt ;  and  the  notices  of  such  meeting  shall 
be  sufScient  if  it  be  added  to  the  notice  to 
show  cause,  that  the  second  and  third  meet- 
ings of  said  creditors  shall  be  had  before  the 
register  on  the  same  day  that  cause  may  be 
shown  against  the  discharge,  or  upon  some 
previous  day  or  days.  General  Order  No. 
25,  Sup.  Ct.  U.  S. — In  bankruptcy. 

[In  the  southern  district  of  New  York, 
second  and  third  meetings  are  required  only 
where  there  are  assets.     1  N.  B.  R.  26.] 

2.  The  fixing  of  the  time  for  the  first 
meeting  of  the  creditors  is  a  matter  of  dis- 
cretion with  the  register  to  whom  the  case  is 
referred.  In  re  Keys,  (^S.  D.  N.Y.)  JV.  B. 
B.  Sup.  V. 

3.  Second.  And  the  assignee  shall 
then  report  and  exhibit  to  the  court  and  to 
the  creditors,  just  and  true  accounts  of  all 
his  receipts  and  payments  verified  by  his 
oath.  And  he  shall  also  produce  and  file 
vouchers  for  all  payments,  for  which  vouch- 
ers shall  be  required  "by  any  rule  of  the  court . 
He  shall  also  submit  the  schedule  of  the 
bankrupt's  creditors  and  property  as  amen- 
ded, duly  verified  by  the  bankrupt,  and  a 
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statement  of  the  whole  estate  of  the  bank- 
rupt, as  then  ascertained,  of  the  property  re- 
covered, and  of  the  property  outstanding, 
specifying  the  cause  of  its  being  outstand- 
ing, also  what  debts  or  claims  ai-e  yet  unde- 
termined and  stating  what  sum  remains  in 
his  hands.  Section  27  U.  S.  hanhrwpt  act, 
1867. 

4.  Third.  And  after  the  third  meeting 
of  creditors  no  further  meeting  shall  be  call- 
ed, unless  ordered  by  the  court.  Section 
28  TJ.  S.  hanhrupt  act,  1867. 


MEMBER. 

1 .  Of  companies.  Before  these  stat- 
utes holders  of  stock  in  public  companies 
were  not  liable  to  the  bankrupt  laws,  in  that 
character  merely.  Sx  parte  Bull,  15  Ves. 
357.    (Eng.) 

2.  A  member  of  the  banking  company 
established  under  7  Geo.  4,  c.  46,  cannot  be 
proceeded  against  in  bankruptcy  for  a  debt 
due  from  the  company,  no  judgment  for  the 
debt  having  been  recovered  against  the  pub- 
lic officer  of  the  company,  although  the  com- 
pany may  have  ceased  to  carry  on  business, 
and  an  order  has  been  obtained  for  winding 
it  up  prior  to  such  proceedings.  Deunison 
V.  Tanner,  6  Exch.  242 ;  20  L.  J.,  Exch. 
177.     (Eng.) 

3.  Of    different  firms,    proof 

against.  When  a  party  flies  his  proof  of 
debt  for  the  same  amount  against  two  mem- 
bers of  the  same  firm,  the  claims  stand  as 
proved,  and  the  motion  of  the  assignee  that 
the  claims  be  stricken  from  the  list  will  be 
overruled,  and  the  claim  must  stand  allow- 
ing the  creditors  to  prove  their  claims 
against  the  separate  estate  of  each  partner. 
In  re  Beers  et  dl.  (^Oliio,)  2  N.  B.  B.  5. 

4.  Of  more  than  one  firm.  If  any 
bankrupt  shall  at  the  time  of  adjudication, 
be  liable  upon  any  bill  of  exchange,  promis- 
sory note  or  other  obligation  in  respect  of 
distinct  contracts  as  a  member  of  two  or 
more  firms  carrying  on  separate  and  distinct 
trades,  and  having  distinct  estates  to  be 
wound  up  in  bankruptcy,  or  as  a  sole  trader, 
and  also  as  a  member  of  a  firm,  the  circum- 
stance that  such  firms  are  in  whole  or  in 


part  composed  of  the  same  individuals,  orthe 
sole  contractor  is  also  one  of  the  joint  con- 
tractors, shall  not  prevent  proof  and  receipt 
of  dividend  in  respect  of  such  distinct  con- 
tracts against  the  estates  respectively  liable 
upon  such  contracts  .  See.  21  U.  S.  bank- 
rupt act,  1867. 


MERCANTILE  FIRM. 

1.  Cannot  act  as  administrators. 
Letters  of  administration  are  a  trust.  They 
are  granted  by  the  probate  court  or  ordinary 
because  of  confidence  reposed  in  the  grantee. 
They  require  him  to  take  exclusive  charge 
of  the  personal  property  of  his  intestate  and 
to  bring  to  its  administration,  his  own  per- 
sonal attention  and  judgment.  He  has  no 
right  to  allow  others  to  control  it,  or  to  share 
in  its  administration.  If  he  does  he  exposes 
it  to  unnecessary  hazards,  and  subjects  it  to 
the  disposition  of  the  persons  in  whom  the 
officer  of  the  law  has  reposed  no  confidence. 
To  permit  a  mercantile  or  a  banking  firm,  of 
which  the  administrator  is  a  partner,  to  take 
the  assets  of  the  decedent's  estate  into  its 
possession  and  to  share  in  the  disposition  of 
them  is  to  invite  misappropriation  and  loss. 
It  is  a  gross  breach  of  legal  duty.  It  must 
be  therefore,  that  any  contract  which  has 
for  its  object  such  a  faithless  abandonment 
of  the  duties  of  an  administrator  cannot  be 
enforced  in  a  court  of  law.  Forsyth  c. 
Woods,  (CT.  S.  S.  C.)  5  N.  B.  B.  78. 


MERGER. 

1 .  A  debt  upon  which  a  judgment  of  law- 
is  founded,  is  merged  in  that  judgment  and 
extinguished  by  that  judgment,  hence  not 
provable  in  bankruptcy.  In  re  William.s, 
(^Conn.')  3  N.  B.  B.  79 ;  contra,  3  N.  B.  B. 
145 ;  citing  Holbrook  v.  Foxes,  27  Me.  B. 
441 ;  Pike  v.  McDonald,  32  Me.  B.  418 ; 
Sampson  v.  Clark,  2  Cush.  173;  Kellogg  v. 
Schuyler,  2  Benio,  73  ;  Faxon  v.  Baxter,  11 
Gush.  35  ;  Oarrington  v.  Halsbord,  7  Cowen, 
580. 

2.  A  debt  is  not  so  merged  in  the  judg- 
ment as  to  deprive  the  creditor  of  the  riglit 
to  prove  it.  In  re  Brown,  3  N.  B-  B.  145 ; 
dissenting  from  in  re  Williams,  2  N  B.  B. 
79. 


MESNE  PROCESS— MESSENGER. 
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3.  Of  claims.  The  contract  upon  which 
a  judgment  at  law  has  been  recoverd,  is 
merged  and  extinguished  by  the  judgment, 
which  constitutes  a  new  debt,  haying  its  first 
existence  at  the  time  of  the  recovery.  A 
debt  having  its  existence  after  the  debtor 
had  filed  his  petition  and  had  been  declared 
a  bankrupt  under  the  bankrupt  law  of  the 
United  States  of  1841,  could  not  have  been 
proved  in  bankruptcy  against  him,  and  is 
not  discharged  by  a  certificate  obtained  by 
the  bankrupt  in  pursuance  of  such  proceed- 
ings, after  the  existence  of  the  debt.  Hol- 
brook  V.  Toss,  27  Me.  B.  441. 


MESNE  PROCESS. 

1 .  A  bankrupt  obeying  the  summons  of  a 
register  in  bankruptcy  was  arretted  on  a 
mesne  process  issued  out  of  a  state  court. 
The  court  decided  that  the  arrest  was  a  vio- 
lation of  his  privileges,  and  that  he  must  be 
discharged  from  the  arrest.  In  re  Kimball, 
(S.  B.  N.  r.)  N.  B.  B.  Sup.  xlii. 

2.  More  than  four  months  previ- 
ous to  bankruptcy.  The  provision  in 
the  United  States  bankrupt  act,  U.S.  St.  of 
1867,  c.  176,  s.  14,  that  an  assignment  un- 
der the  act  shall  vest  in  the  assignee  the  title 
to  all  the  bankrupt's  property,  "  although 
the  same  i.s  then  attached  on  mesne  process," 
and,  "  shall  dissolve  any  such  attachment 
made  within  four  months  next  preceding  the 
commencement  of  said  proceedings"  in  bank- 
ruptcy, does  not  prevent  the  enforcement  of 
a  judgment  against  the  bankrupt  on  a  por- 
tion of  his  property  attached  in  the  action 
more  than  four  months  before  he  commenced 
proceedings  in  bankruptcy.  Bates  v.  Tap- 
pan,  99  Mass.  B.  376. 


MESSENGER. 

1 .  A  messenger  who  takes  possession  of 
the  property  of  a  debtor  by  virtue  of  a  war- 
rant issued  pursuant  to  the  insolvent  law,  is 
not  liable  to  an  action  by  the  debtor  for 
keeping  possession  after  the  judge  of  probate 
has  disallowed  the  petitioning  creditor's 
debt  and  dismissed  the  proceedings  in  insol- 
vency, if  the  petitioning  creditor  appeals 
from  the  judge's  decisions  and  prosecutes 


his  appeal,  although  the  decision  is  affirmed 
by  the  appellate  court.  The  messenger  is  not 
bound  to  decide,  at  his  own  peril,  whether 
an  appeal  lies,  nor  whether  the  appellant 
has  done  all  that  is  required  by  law  to  make 
the  appeal  allowable ;  but  he  is  justified  in 
retaining  the  goods  whilst  the  appeal  is  pend- 
ing j  and  if  the  decision  of  the  judge  is  af- 
firmed by  the  appellate  court,  or  the  appeal 
is  dismissed,  he  is  not  answerable  to  the 
debtor,  unless  he  afterwards  retains  the 
property  an  unreasonable  time.  A  messen- 
ger who  has  a  warrant  against  a  debtor,  is- 
sued pursuant  to  the  insolvent  law,  is  justi- 
fied in  locking  the  debtor's  store,  though 
uiioccupied,  and  taking  the  key  into  his  own 
possession.  Stevens  v.  Palmer,  12  Met. 
(Mass.)  464. 

2.  Under  section  nineteen  of  said  statute 
a  judge  of  a  probate  or  master  in  chancery 
may,  on  petition  of  a  creditor,  lawfully  issue 
a  warrant  appointing  a  messenger  to  take 
possession  of  the  estate  of  the  debtor  with- 
out first  giving  the  debtor  notice  of  such 
petition.  Wheelock  v.  Hastings,  4  Met. 
(Mass.)  504. 

3.  Duty  and  authority  of.  A  mes- 
senger under  warrant  to  seize  the  goods  of 
A.,  seized  the  goods  of  B.,  acting  bona  fide 
with  the  intention  to  carry  the  warrant  into 
execution.  Held,  that  he  was  not  entitled 
to  the  demand  of  a  perusal  and  a  copy  of 
the  warrant  under  12  &  13  Vict.  c.  106,  s. 
107,  and  that  he  was  liable  to  trespass 
brought  against  him  alone,  though  no  such 
demand  had  been  made  or  left  at  his  usual 
place  of  abode.  Munday  v.  Stubbs,  10  G.B. 
422;  1  L.  M.  (&  P.  675;  20  L.J.,  0.  P. 
59.     (Eug.) 

4.  If  the  messenger  shows  his  warrant 
to  a  person  supposed  to  be  in  possession  of 
some  bacon,  the  property  of  the  bankrupt, 
and  the  person  says,  "  I  have  it  not.  I 
have  some  that  came  from  a  shop  in  Exeter," 
(which  was  that  of  the  son  and  daughter 
of  the  bankrupt) ;  and  the  messenger  de- 
sires him  to  take  care  of  it  and  nfft  to  part 
with  it,  as  more  would  be  heard  about  it, 
and  he  afterwards  suffers  it  to  be  removed, 
this  is  a  conversion.-  Hawkes  v.  Dunn,  1 
Tyr.  413;  I  C.  &  J.  519.    (Eng.) 

5.  The  6  Geo.  4,  c.  16,  s.  27,  similar  to 
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s.  109  of  the  12  &  13  Vict.  c.  106,  did  not 
give  power  to  break  open  alt  houses,  &c., 
where  the  bankrupt's  property  was  reputed 
to  be,  but  only  any  houses,  &c.,  of  the  bank- 
rupt. Edge  V.  Parker,  8  B.  (&  C.  700.  (Eng.) 

6.  There  is  no  jurisdiction  in  bankruptcy 
to  order  goods  seized  by  a  messenger,  to  be 
delivered  up  to  a  person  claiming  them  as 
his.    Ex  parte  Oraggs,  1  Bose,  25.    (Eng.) 

7.  The  messenger  is  to  enter  and  seize  at 
his  own  hazard  the  property  of  the  bank- 
rupt, but  if  he  enters  the  house  and  seize 
the  property  of  another  acting  under  author- 
ity, he  cannot  be  turned  out,  but  the  party 
must  take  his  remedy  at  law.  Obstructing 
a  messenger  in  the  execution  of  his  war- 
rant is  a  contempt.  Hx  parte  Page,  1  Bose, 
1 ;  17  Ves.  59.     (Eng.) 

8.  Where  the  messenger  was  put  out  of 
possession  of  property  on  board  a  ship  by 
threatening  to  throw  him  overboard,  the 
parties  also  using  contemptuous  language, 
they  were  ordered  to  give  security  for  not 
answering  the  bankrupt's  interest.  ISx 
parte  Dixon,  8  Ves.  104.     (Eng.) 

9.  Fees  of.  In  an  action  by  a  mes- 
senger against  J.  S.  for  fees  due  from  him 
as  petitioning  creditor  under  a  fiat,  held, 
that  he  proved  a  prima  facie  case  by  putting 
in  the  proceedings  under  the  fiat,  without 
showing  the  identity  of  the  defendant  with 
the  J.  S.  named  therein  as  the  petitioning 
creditor.  Hamber  v.  Roberts,  7  C.  B.  861. 
(Eng.) 

10.  A  trade  assignee  under  a  fiat  is  not 
personally  liable  to  the  messenger  for  work 
done  in  his  time,  unless  there  is  either  an 
express  contract  or  an  express  employment 
of  the  messenger  by  the  trade  assignee. 
Stubbs  V.  Troynand,  7  C.  B.,  N.  S.  719 ; 
30  L.  J.,  C.  P.  8.     (Eng.) 

11.  The  petitioning  creditor  is  person- 
ally liable  under  12  &  13  Vict.  c.  406,  s.  114, 
for  the  fees  of  the  messenger,  down  to  the 
choice  of  assignees.  And  the  trade  assignee 
is  liable  for  the  expenses  incurred  subse- 
quently where  there  is  evidence  of  personal 
interference  by  him,  such  as  giving  direc- 
tions as  to  the  management  of  the  bankrupt's 


property  while  in  possession  of  the  messen- 
ger. Stubbs  V.  Horn,  1  L.  B.,  G.  P.  56 ; 
12  Jur.,  N.  8.  210.    (Eng.) 

12.  He  is  also  liable  to  a  messenger 
under  a  commission  of  bankruptcy  for  the 
costs  and  expenses  attending  it,  notwith- 
standing such  messenger  was  employed  by 
the  solicitor.  Hart  v.  White,  Holt,  376. 
(Eng.) 

13.  But  he  is  only  liable  to  the  mes- 
senger for  necessary  expenses.  Billings  v. 
Waters,  1  StarJc,  363.    (Eng.) 

14.  Therefore  he  is  not  liable  for  the  ex- 
penses of  an  unnecessary  journey  to  the 
Isle  of  Man  unless  upon  special  contract. 
Id. 

15.  The  trade  assignee  in  insolvency  was 
not  liable  under  the  5  &  6  Vict.  c.  116,  and 
7  &  8  Vict.  c.  96,  s.  4,  as  such,  to  pay  for 
the  messenger's  charge  for  keeping  posses- 
sion of  the  insolvent's  goods  under  the  peti- 
tion. Hamber  v.  Hall,  10  C.  B.  780 ;  15 
Jur.  682 ;  20  L.  J.,  0.  P.  157.    (Eng.) 

1 7.  The  solicitor  is  not  liable  in  the  first 
instance  to  the  messenger  whom  he  nomi- 
nated for  his  bill  of  fees,  but  if  the  solicitor 
agree  with  the  petitioning  creditor  to  work 
a  commission  for  a  sum  certain,  and  receives 
a  great  part  of  that  sum,  he  will  be  liable 
to  such  messenger.  Hartop  v.  Inckes,  2 
M.  &  Scott,  438  ;  2  Bose,  263.    (Eng.) 

1 8.  An  assignee  was  not  liable  under  5 
Geo.  2,  c.  30,  s.  25,  to  repay  the  messenger 
the  costs  incurred  by  him  previously  to  the 
appointment  of  the  assignee.  Burwood  v. 
Felton,  4  Z).  <fe  JB.  62;  Z  B.  <&  C.  43. 
(Eng.) 

19.  In  an  action  by  a  messenger  against 
a  sole  assignee  of  a  commission  under  6 
Geo.  4,  c.  16,  for  the  costs  of  advertising  a 
meeting  of  the  creditors,  and  for  the  hire  of 
the  room  in  which  the  meeting  was  held. 
Held,  that  it  was  not  necessary  for  him  to 
prove  an  employment  by  the  assignee,  nor 
any  express  recognition  of  him  as  messenger, 
as  the  fact  of  his  having  acted  as  a  messenger 
and  of  the  expenses  incurred,  must  have 
been  known  to  the  assignee.  Hamber  v. 
Purser,  2C.<&M.  209 ;  4  Tyr.  41.    (Eng.) 
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20.  Ofcourt,  mustbe  a  marshal. 
It  shall  be  the  duty  of  the  marshal  as  mes- 
senger to  take  possession  of  the  property  of 
the  bankrupt,  and  to  prepare,  within  three 
days  from  the  time  of  taking  such  posses- 
siea,  a  complete  inventory  of  all  the  pro- 
perty, and  to  return  it  as  soon  as  completed. 
The  time  for  making  the  inventory  and  re- 
turn may  be  enlarged,  under  proper  circum- 
stances, by  special  order  of  the  district 
court.  Provided,  however,  that  if  any  goods 
or  effects  so  taken  into  possession  as  the 
property  of  the  bankrupt  shall  be  claimed 
by  or  in  behalf  of  any  other  person,  the  mar- 
shal shall  forthwith  notify  the  petitioning 
creditor  of  such  claim,  and  may,  within  five 
days  after  giving  notice  of  such  claim,  de- 
liver them  to  the  claimant  or  his  agent,  un- 
less the  petitioning  creditor  or  party  at 
whose  instance  possession  is  taken  shall,  by 
bond  with  sufHcient  sureties,  to  be  approved 
by  the  marshal,  indemnify  the  marshal  for 
the  taking  and  detention  of  such  goods  and 
effects,  and  the  expenses  of  defending 
against  all  claims  thereto,  and  in  case  of  such 
indemnity,  the  marshal  shall  retain  posses- 
sion of  such  goods  and  effects,  and  proceed 
in  relation  thereto  as  if  no  such  claim  had 
been  made.  And  provided  fwrther,  tha.t  in 
case  the  petitioning  creditor  claims  that  any 
property  not  in  the  possession  of  the  bank- 
rupt belongs  to  him,  and  should  be  taken  by 
the  marshal,  the  marshal  shall  not  be  bound 
to  take  possession  of  the  same  unless  in- 
demnified in  like  manner.  He  shall  also,  in 
case  the  bankrupt  is  absent,  or  cannot  be 
found,  prepare  a  schedule  of  the  names  and 
residences  of  his  creditor,  and  the  am-iunt 
due  to  each,  from  the  books  or  other  papers 
of  the  bankrupt  that  may  be  seized  by  him 
under  his  warrant,  and  from  any  other  sources 
of  information,  but  all  statements  upon 
which  his  return  shall  be  made,  shall  be  in 
writing,  and  sworn  to  by  the  parties  making 
them,  before  one  of  the  registers  in  bank- 
ruptcy of  the  courts  of  the  United  States. 
In  oases  of  voluntary  bankruptcy,  the  mar- 
shal may  appoint  special  deputies  to  act,  as 
he  may  designate,  in  one  or  more  cases,  as 
messengers  for  the  purpose  of  causing  the 
notices  to  be  published  and  served  as  requir- 
ed in  the  11th  section  of  the  act,  and  for  no 
other  purpose.  In  giving  the  notice  required 
by  the  third  subdivision  of  the  11th  section 
of  the  act,  it  shall  be  suflcient  to  give  the 


names,  residences,  and  the  amount  of  the 
debts  (in  figures)  due  the  several  creditors 
so  far  as  known,  and  no  more.  General 
Order  JSlo.  13,  Sup.  Ct.  U.  S.—In  bank- 
ruptcy. 

21.  Right  to  take  property.  A 
messenger  in  insolvency  has  no  right  to 
take  into  his  possession  personal  property 
of  the  debtpr  which  is  under  a  valid  attach- 
ment.  Cutter  V.  Gay,  8  Allen,  (Mass.')  134. 


MINUTES     BEFORE     REG-IS- 
TER. 

1 .  A  memorandum  made  of  each  act  per- 
formed by  a  register  shall  be  in  suitable 
form  to  be  entered  upon  the  minute  book 
of  the  court,  and  shall  be  forwarded  to  the 
clerk  of  the  court  not  later  than  by  mail 
the  next  day  after  the  act  has  been 
performed.  Whenever  an  issue  is  raised 
before  the  register  in  any  proceedings,  either 
of  fact  or  law,  he  shall  cause  the  same  to 
be  stated  in  writing  in  the  manner  required 
by  the  4th  and  6th  sections  of  the  act,  and 
certify  the  same  forthwith  to  the  district 
judge  for  his  decision.  The  pendency  of 
the  issue  undecided  before  a  judge  shall  not 
necessarily  suspend  or  delay  other  proceed- 
ings before  the  register  or  court  in  the  case. 
General  Order  No.  11,  SiAp.  Ct.  U.  S. — In 
bankruptcy. 


MISDEMEANORS    BY   BANK- 
RUPTS. 

1.  Where  a  person  obtained  goods  on 
approval  and  pawned  them,  and  afterwards 
obtained  credit  for  them,  it  was  held,  that 
24  &  25  Vict.  c.  134,  s.  221,  did  not  apply. 
Reg.  V.  Lyons,  9  Cox,  C.  C.  299.     (Eng.) 

2.  Evidence  in  criniinal  prosecu- 
tions for.  On  an  indictment  against  a 
bankrupt,  under  12  &  13  Vict.  c.  106,  s. 
251,  for  not  surrendering,  he  having  left  the 
county  before  the  adjudication,  it  is  not 
necessary  to  prove  that  he  intended  to  de- 
fraud his  creditors  if  he  went  away  wilfully, 
and  to  evade  the  jurisdiction  in  bankruptcy, 
and  would  deprive  his  creditors  of  their 
remedy.  Reg.  v.  Hughes,  \  F.  &  F.  72(5. 
(Eng.) 
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3.  Two  partners  were  jointly  adjudged 
bankrupts,  and  6.,  one  of  them,  was  in- 
dicted under  12  &  13  Vict.  c.  106,  s.  251, 
for  not  surrendering.  Before  proceedings 
in  bankruptcy  had  been  taken,  the  bankrupts 
left  the  kingdom,  and  stayed  abroad  with 
the  intent  to  defraud  their  creditors,  by  de- 
priving them  of  their  right  to  examine  the 
bankrupts,  and  to  make  them  responsible. 
On  the  trial  the  proceedings  in  bankruptcy 
were  put  in  evidence,  and  in  the  affidavit 
verifying  the  petition  for  adjudication  there 
were  erasures  and  interlineations,  and  it 
was  not  proved  when  they  were  made. 
It  was  held,  that  the  affidavit  was  admissi- 
ble, and  the  court  in  the  absence  of  proof  to 
the  contrary,  would  presume  that  the  alter- 
ations were  made  previously  to  the  affidavit 
being  sworn  and  used.  Reg.  v.  Gordon, 
Dears,  0.  C.  586;  2  Jur.,  N.  S.  67;  25  L. 
J.,  M.  C.  19.     (Eng.) 

4.  Where  two  partners,  bankrupts,  had 
left  the  kingdom  and  were  jointly  adjudged 
bankrupts,  and  the  messenger  had  taken  pos- 
session of  their  last  known  place  of  business 
and  a  duplicate  adjudication  and  a  copy  of 
a  summons  or  notice  to  surrender  was  left 
at  the  counting  house  in  such  place  of  busi- 
ness. Before  the  trial  the  counting  house 
was  searched,  and  neither  of  these  papers 
could  be  found.  Notice  to  produce  was 
served  upon  G.,  one  of  the  bankrupts,  in 
prison.  On  the  trial  of  an  indictment 
against  G.  for  not  surrendering,  it  was  held 
that  secondary  evidence  might  be  given  of 
the  documents  left  at  the  counting  house ; 
that  a  separate  notice  to  surrender  ought  to 
have  been  left  for  each  of  the  bankrupts  at 
their  last  known  place  of  business  ;  but  that 
assuming  the  notice  of  surrender  had  been 
duly  served  on  G.,  if  he  did  not  surrender 
pursuant  to  it,  he  was  guilty  of  the  offence 
of  not  surrendering;  and  even  if  the  words 
with  intent  to  defraud  creditors,  in  sec.  251 
of  12  &  13  Vict.  c.  106,  override  the  whole 
section,  that  the  absconding  with  the  intent 
proved  was  sufficient.  Reg.  v.  Gordon, 
Bears,  C.  C.  586 ;  2  Jw.,  N.  S.  67 :  25 
L.  J.,  M.  C.  19.     (Eng.) 

5.  A  flat  issued  against  J.  D.  directed  to 
a  district  court  of  bankruptcy,  where  there 
were  two  commissioners,  Mr.  J.  and  Mr.  S., 
to  whom  the  flats  were  allotted  in  rotation. 
The  fiat  in  question  was  allotted  to  Mr.  J. 


The  court  was  all  in  one  building,  and  the 
name  of  the  commissioner  to  whom  each  fiat 
was  allotted  was  posted  up  at  the  court. 
The  summons  granted  by  Mr.  J.  for  thesur- 
sender  of  J.  D.  called  on  him  to  surrender 
"  at  the  district  court  of  bankruptcy."  It 
was  proved  that  he  did  not  surrender  to  Mr. 
J.,  either  at  the  district  court  or  anywhere 
else.  It  was  held  sufficient  proof  of  non- 
surrender  to  Mr.  J.,  either  at  the  district 
court  or  anywhere  else ;  also,  that  the  sum- 
mons was  good,  although  it  did  not  express- 
ly inform  the  bankrupt  that  the  fiat  had 
been  referred  to  the  district  court  of  bank- 
ruptcy, and  did  not  contain  an  allegation 
that  he  had  been  adjudged  a  bankrupt  at 
that  court.  Reg.  v  Dealtry,  2  C.  &  K.  521 ; 
1  Ben.,  C.  C.  287.     (Eng.) 

6.  The  defendants  were  charged  before  a 
magistrate  for  the  offence  for  which  they 
were  afterwards  tried  under  5  &  6  Vict.  c. 
39,  s.  6.  By  the  depositions  of  witnesses 
on  oath  the  charge  was  proved  against  them, 
and  all  the  circumstances  fully  explained. 
They  had  previously  been  adjudged  bank- 
rupts, and  subsequently,  while  the  prosecu- 
tion was  pending  against  them,  being  exam- 
ined in  the  court  of  bankruptcy  at  the  in- 
stance of  a  creditor,  they  made  a  statement 
to  the  same  effect  as  the  depositions  before 
the  magistrate,  and  amounting  to  a  confes- 
sion of  their  guilt.  Soon  afterw^ards  an  in- 
dictment for  the  offence  was  found  against 
them,  upon  which  they  were  tried  and  con- 
victed on  exactly  the  same  evidence  which 
had  been  given  before  the  magistrate.  It 
was  held  that  the  depositions  in  the  court 
of  bankruptcy  were  properly  received  in 
evidence  at  the  close  of  the  case  for  the 
prosecution,  under  the  plea  of  not  guilty ; 
and  that  such  depositions  were  not  a  dis- 
closure of  the  offence  charged,  within  the 
meaning  of  the  proviso  in  5  &  6  Vict.  c.  39, 
s.  6,  and  therefore  that  the  defendants  were 
not  entitled  to  be  acquitted.  Beg.  v.  Skeen, 
Bell,  C.  0.  97 ;  5  Jur.,  N.  S.  151 ,  28 
L.  J.,  M.  C.  91  ;  7  W.  B.  255.    (Eng.) 

7.  Upon  an  examination  under  12  &  13 
Vict.  c.  106,  s.  117,  a  bankrupt  is  bound  to 
answer  all  questions  touching  "  matters  re- 
lating to  his  trade  dealings  or  estate,  or 
which  may  tend  to  disclose  any  secret  grant, 
conveyance,  or  concealment  of  his  landp, 
tenements,    goods,   money  or    debts,"  al- 
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though  his  answers  may  criminate  himself; 
and  such  answers  may  afterwards  be  given 
in  evidence  against  him  upon  a  criminal 
charge.  Eeg.  v.  Scott,  Bears  <&  B.,  C.  G. 
47;  2Jur.,  N.  S.  1096;  25  L.  J.,  M.  C. 
128.     (Eng.) 

8.  Where  a  bankrupt  had  been  summon- 
ed and  examined  before  a  commissioner  in 
bankruptcy  under  12  &  13  Vict.  c.  106,  s. 
117,  it  was  held  that  having  answered  ques- 
tions, which  did  not  relate  to  his  trade  deal- 
ings or  estate  without  any  objection  on  his 
part,  his  answers  were  voluntary,  and  his 
examination  was  admissible  against  him 
upon  a  subsequent  criminal  charge.  Reg.  v. 
Sloggett,  Dears,  C.  C.  656;  2  Jur.,  N.  S. 
476 ;  25  L.  J.,  M.  G.  93.     (Eng.) 

9.  A  compulsory  examination  of  a  bank- 
rupt under  12  &  13  Vict.  c.  106,  s.  1!7,  is 
admissible  against  him  on  a  criminal  charge. 
Reg.  V.  Cross,  Dears  <&  B.,  G.  G.  68. 
(Eng.) 

10.  The  balance  sheet  of  a  bankrupt, 
given  under  oath,  under  his  commission,  is 
admissible  against  him,  on  a  criminal  charge. 
Rex  V.  Britton,  I  M.  &  Boh.  297.      (Eng.) 

11.  Indictments.  A  conspiracy  by 
traders  to  dispose  of  their  goods  in  con- 
tereplation  of  bankruptcy,  with  intent  to 
defraud  creditors,  is  indictable  at  common 
law ;  and  the  clandestine  removal  of  goods, 
prior  to  an  absconding,  is  evidence  of  such  a 
conspiracy.  Reg.  v.  Hall,  1  F.  i&  F.  33. 
(Eng.) 

12.  Upon  an  indictment  under  12  &  13 
Vict.  c.  106,  s.  253,  it  is  not  enough  to 
prove  the  petition  to  and  adjudication  of  the 
court  of  bankruptcy,  but  the  preliminary 
matters,  viz :  the  petitioning  creditor's  debt, 
the  trading  and  act  of  bankruptcy  must  also 
be  proved.  Reg.  v.  Lands,  Dears,  G.  G. 
567;  1  Jm.,  N.  8.  1176;  25  L.  J.,  M.  C. 
14.    (Eng.) 

13.  An  indictment  for  obtaining  goods 
on  credit  within  three  months  next  preced- 
ing the  date  of  the  flat,  and  the  filing  of  a 
petition  for  adjudication,  under  the  false 
color  and  pretence  of  carrying  on  business 
and  dealing  in  the  ordinary  course  of  trade, 
could  not  be  sustained  by  evidence  that  the 
petition  filed  was  one  for  private  arrange- 
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ment  under  12  &  13  Vict.  c.  106,  s.  211,  al- 
though the  party  was  afterwards  adjudicated 
a  bankrupt,  and  the  proceedings  adjourned 
into  open  court.  The  misdemeanor  con- 
templated by  12  &  13  Vict.  c.  106,  s.  253, 
arose  upon  the  filing  of  a  petition  under 
s.  89.  Reg.  V.  Powell,  6  Gox,  G.  G.  134. 
(Eng.) 

14.  The  offence  of  the  bankrupt  in  not 
discovering  his  property  on  examination  is 
not  complete  until  the  examination  is  ended. 
Nash  V.  Reg.  (in  error)  i  B.  d;  8.  935 ;  10 
Jur.,  N.  8.  819;  33  L.  J.,  M.  (7.  94;  9  L. 
T.,  N.  8.  716 ;  9  Cox,  G.  G.  424.    (Eng.) 

15.  A  bankrupt  was  indicted  for  con- 
spiring with  B.,  and  also  with  pawning  and 
disposing  of  goods  with  intent  to  cheat  and 
defraud  his  creditors;  B.  had  a  place  of 
business  in  Paris,  and  goods  were  obtained 
there  on  credit  and  disposed  of  in  London 
by  pawning.  It  was  held,  that  the  ques- 
tions for  the  jury  were,  whether  the  prem- 
ises in  Paris  were  really  used  as  an  inde- 
pendent place  of  business  for  buying  and 
selling,  or  only  as  ancillary  to  the  place  of 
business  in  London,  and  merely  for  the  pur- 
pose of  getting  hold  of  goods  to  be  disposed 
of  in  London,  and  whether  B.  and  the  bank- 
rupt acted  together  for  the  purpose  of  ob- 
taining and  disposing  of  such  goods,  with 
intent  to  cheat  and  defraud  the  creditors ; 
and  the  jury  finding  on  these  questions 
against  the  bankrupt,  he  was  guilty  of 
pawning  and  disposing  of  goods,  but  not 
for  conspiring  to  obtain  goods  ;  that,  as  the 
adjudication  was  not  on  the  bankrupt's  own 
petition,  it  was  necessary  to  prove  the  trad- 
ing, petitioning  creditor's  debt,  and  act  of 
bankruptcy;  that  as  the  adjudication  was 
joint,  it  was  necessary  to  prove  a  joint  trad- 
ing, a  joint  petitioning  creditor's  debt,  and 
an  act  of  bankruptcy  against  each  ;  and  that 
as  the  goods  had  all  been  obtained  in  Paris, 
they  were  obtained  out  of  the  jurisdiction, 
and  the  bankrupt,  although  acting  in  con- 
cert with  R.  in  Paris,  was  not  answerable 
in  this  country.  Reg.  v.  Randintz,  4  i*".  c& 
F.  165.    (Eng.) 

1 6.  On  an  indictment  against  a  bankrupt 
for  fraudulently  concealing  and  disposing  of 
goods,  and-  fraudulently  omitting  transac- 
tions and  inserting  fictitiovis  transactions  In 
his  schedules,  the  jury  is  to  judge  of  the  in- 
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tent,  in  such  instances,  from  the  general 
character  of  the  transactions,  as  disclosed  in 
the  whole  of  the  evidence,  and  to  consider 
whether  it  indicates  a  scheme  and  design  on 
the  part  of  the  dehtor  to  obtain  the  benefit 
of  the  bankruptcy  law,  and  relieve  himself 
from  his  liabilities,  without  making  an  hon- 
est disclosure  and  surrender  of  his  property 
for  the  benefit  of  his  creditors.  Eeg.  v. 
Manser,  iF.&F.  45.     (Eng.) 

17.  Order  of  prosecution  for. 
"Where  a  bankrupt  had  been  guilty  of  acts, 
which  amounted  to  a  misdemeanor  by  24  & 
25  Vict.  c.  134,  s.  221,  and  the  commission- 
er granted  him  an  order  of  discharge,  with 
a  suspension  of  twelve  months.  On  appeal, 
the  court  considered  that  the  commissioner 
had  jurisdiction  to  direct  a  prosecution  be- 
fore a  court  of  criminal  justice,  and  it  was 
not  incumbent  on  him,  with  or  without  a 
jury,  to  tiy  the  case  himself;  and  they  dis- 
charged the  order,  and  directed  a  prosecu- 
tion by  the  assignees  at  the  next  assizes. 
Subsequently  friends  of  the  bankrupt  sub- 
scribed money  in  order  to  provide  a  divi- 
dend, if  the  order  made  by  the  court  should 
be  discharged.  The  court  discharged  their 
order  and  permitted  the  money  to  be  ac- 
cepted by  the  assignees.  Ex  parte  Dobson, 
in  re  Wilson,  32  L.  J.,  Bank.  1 ;  8  Jur., 
N.  S.  1220;  11  W.  B.  100,  330;  7  L.  T., 
N.  S.  444,  815.     (Eng.) 

18.  In  cases  of  mere  suspicion  or  conjec- 
ture prosecutions  are  not  to  be  ordered ;  the 
court  should  be  satisfied  that  there  is  suffi- 
cient evidence  to  establish  the  guilt  of  the 
bankrupts.  JEx  parte  Still,  9  Jur.,  N.  S. 
7 ;  32  i.  J".,  Bank.  12.     (Eng.) 

19.  Where,  before  the  appointment  of 
assignees,  and  on  the  ex  parte  application  of 
the  petitioning  creditors,  the  commissioner 
made  an  order,  stating  that  there  were  rea- 
sonable grounds  for  supposing  that  the  banlc- 
rupt  had  been  guilty  of  some  one  or  more 
of  the  ofiences  set  forth  in  24  &  25  Viot.  c. 
134,  s.  221,  and  directing  that  he  should  be 
criminally  prosecuted  and  that  the  petition- 
ing creditors  be  the  prosecutors,  it  was  held, 
that  the  order  was  not  void  for  the  reason 
that  the  bankrupt  had  no  opportunity  of 
explanation,  or  that  the  order  omitted  to 
state  the  specific  oflencos  charged.    In  re 


Levi,  11  Jm.,  N.  S.  97 ;  34  L.  J.,  Bank. 
23;  13  W.B.  209;  11  L.  T.,  N.  S.  527. 
(Eng.) 

20.  Sufficiency  of  indictments  for. 
Under  6  Geo.  4,  c.  16,  s.  112,  an  indict- 
ment for  not  surrendering  is  bad,  unless  it 
allege  that  he  had  an  intent  to  defraud  his 
creditor.    Keg.  v.  Hill,  10.<&K.16S.  (Eng.) 

2 1 .  An  indictment  under  5  &  6  Vict.  c. 
122,  s.  32,  that  a  bankrupt  was  possessed 
of  real  estate,  and  that  upon  his  examina- 
tion being  sworn,  he  feloniously  did  not  then 
and  there  discover  when  he  disposed  of,  as-  ■ 
signed  and  transferred  the  said  real  estate, 
was  bad,  because  it  did  not  appear  by  the 
indictment  that  he  ever  had  disposed  of  the 
property.  Reg.  v.  Harris,  1  Den.,  C.  C. 
461 ;  T.i&M.  177 ;  13  Jur.  990;  19  L.  J., 
M.  C.  11.  (Eng.) 

23.  Where,  after  stating  that  a  commis- 
sion of  bankruptcy  issued  against  A.,  by  vir- 
tue of  which  the  commissioners  adjudged 
him  to  be  a  bankrupt,  an  indictment  charged 
that  he  and  othei*  defendants  conspired  to 
conceal  a  part  of  his  personal  estate,  it 
was  held,  that  ever  since  the  6  Geo.  4,  c.  16, 
s.  112,  such  an  indictment  was  defective, 
for  not  showing  that  the  party  actually  be- 
came bankrupt.  Rex.  v.  Jones,  4  B.  SAd. 
345  ;  \N.(&M.  78.  (Eng.) 

23.  Where  an  indictment  under  24  &  25 
Vict.  u.  134,  s.  221,  charged  that  A.  was 
duly  declared  and  adjudged  bankrupt  by 
the  court  of  bankruptcy;  that  upon  his  ex- 
amination in  the  court,  with  intent  to  de- 
fraud and  defeat  the  rights  of  his  creditors, 
did  not  fully  and  truly  discover,  to  the  best 
of  his  knowledge  and  belief,  all  his  property, 
to  wit,  all  his  personal  property  in  money 
and  goods,  and  did  not  as  to  part  of  his  pro- 
perty (not  being  part  really  and  bona  fide 
before  sold  or  disposed  of  in  the  way  of  his 
trade  or  business,  and  not  laid  out  in  the 
ordinary  expenses  of  his  family)  fully  and 
truly  discover  to  the  best  of  his  belief  how 
and  to  whom,  and  for  what  consideration, 
and  to  whom  he  had  disposed  of,  assigned 
or  transferred  such  part.  A.  having  been 
found  guilty,  it  was  held,  first,  that  want 
of  certainty  in  the  statement  of  the  property 
alleged  not  to  have  been  discovered  by  A. 
was  cured  after  verdict,  by  7  Geo.   4,  c  64, 
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s.  21,  the  indictment  sufBciently  follovring 
the  words  of  the  statute,  and  assuming 
the  indictment  to  charge  two  offences,  du- 
plicity was  no  ground  of  error.  Nash  v. 
Keg.  (in  error),  4:B.d;S.  935 ;  10  Jur.,  N. 
S.  819; 33 L.  J.,  M.  G.  94 ; L.  T., N.  S.7U; 
Cox,  C.  a  424.  (Eng.) 

24.  Where  in  an  indictment  against  a 
bankrupt  underl2&  13  Vict.  c.  106,  s.  252, 
for  mutilating  his  boolis,  it  was  alleged  that 
before  and  at  the  time  of  the  ofience,to  wit ;  on 
the  23d  November,  1855,  he  was  a  trader 
liable  to  Become  bankrupt,  and  that  he, 
for  more  than  six  months  next  immediately 
preceding  the  time  of  the  filing  of  the  peti- 
tion for  adjudication,  did  reside  and  carry 
on  business,  &c.  within  the  jurisdiction,  &c. 
and  that  whilst  he  so  resided,  to  wit :  on 
the  23d  of  November,  1855,  he  filed  with 
the  registrar,  a  declaration  that  he  was  un- 
able to  meet  his  engagements,  and  whilst  he 
so  resided  to  wit :  on  the  23d  of  November, 
1855,  he  did  present  his  petition  for  adjudi- 
cation. It  was  held,  after  verdict,  that  the 
averments  were  sufficient  to  show  that  the 
requirements  of  17  &  18  Vict.  c.  119,  s.  16, 
as  to  filing  the  declaration  of  insolvency, 
had  been  complied  with.  Keg.  v.  Scott, 
Dears  &  B.  C.  C.  47;  2  Jur.,  N.  8.  1096  ; 
25  L.  J.,  M.  0.  128.     (Eng.) 

25.  Where,  in  an  indictment  against  a, 
bankrupt  for  feloniously  removing,  conceal- 
ing and  embezzling  part  of  his  personal  es- 
tate, it  was  alleged  that  he  committed  an 
act  of  bankruptcy  by  being  unable  to  meet 
his  engagements,  and  by  filing  his  petition 
to  the  court  of  bankruptcy ;  it  was  held, 
that  as  it  was  not  alleged  that  he  did  file  a 
declaration  that  he  was  unable  to  meet  his 
engagements,  as  required  by  12  &  13  Vict. 
c.  106,  s.  70,  there  was  no  suflicient  allega- 
tion of  an  act  of  bankruptcy,  and  the  in- 
dictment could  not  be  supported.  Reg.  v. 
Massey,  8  Jw.,  N.  8.  1183;  32  L.  J.,M. 
G.  21;  11  W.  JJ.  42 ;  7  L.  T.,  N.  8.  391 ; 
IL.  (&  G.  G.  G-  206 ;  9  Cox,  G.  G.  234. 
(Eno,) 

26.  A  bankrupt  was  convicted  upon  an 
mdictment  under  12  &  13  Vict.  c.  106,  s. 
252,  of  having  made  a  false  and  fraudulent 
entry  in  a  book  of  account.  The  jury  found 
that  the  entry  was  made  by  him  with  intent 


to  deceive  his  creditors  as  to  the  state  of 
his  accounts,  and  to  prevent  the  examination 
and  investigation  of  them  in  the  due  course 
of  bankruptcy,  and  to  save  him  from  having 
to  account  for  deficiency  appearing  in  the 
genuine  accounts,  but  that  this  was  not  done 
to  defraud  the  creditors  of  any  money  or 
property,  or  in  any  way  to  prevent  them 
from  recovering  or  receiving  any  part  of  his 
estate,  or  to  conceal  any  misappropriation 
or  preference  by  him.  It  was  held,  that  the 
conviction  was  wrong,  as  the  bankrupt  was 
not  found  to  have  had  any  interest  to  de- 
fraud his  creditors,  within  the  meaning  of 
the  act.  Keg.  v.  Ingham,  Bell,  C.  G.  181 ; 
8  Cox,  C.  G.  240;  6  Jur.,  N.  8.  55;  29  i. 
J.,  M.  G.  18.     (Eng.) 

27.  Under  the  act.  And  be  itfmther 
enacted.  That  from  and  after  the  passage 
of  this  act,  if  any  debtor  or  bankrupt  shall, 
after  the  commencement  of  proceedings  in 
bankruptcy,  secrete  or  conceal  any  property 
belonging  to  his  estate,  or  part  with,  conceal 
or  destroy,  alter,  mutilate  or  falsify,  or  cause 
to  be  concealed,  destroyed,  altered,  mutila- 
ted, or  falsified,  any  book,  deed,  document, 
or  writing  relating  thereto,  or  remove,  or 
cause  to  be  removed,  the  same  or  any  part 
thereof,  out  of  the  district,  or  otherwise  dis- 
pose of  any  part  thereof,  with  intent  to  pre- 
vent it  from  coming  into  the  possession  of 
the  assignee  in  bankruptcy,  or  to  hinder, 
impede,  or  delay  either  of  them  in  recovering 
or  receiving  the  same ;  or  make  any  pay- 
ment, gift,  sale,  assignment,  transfer  or  con- 
veyance of  any  property  belonging  to  his  es- 
tate with  the  like  intent  ;  or  shall  spend 
any  part  thereof  in  gaming ;  or  shall,  with 
intent  to  defraud,  wilfully  and  fraudulently 
conceal  from  his  assignee,  or  omit  from  his 
schedule,  any  property  or  effects  whatso- 
ever ;  or  if,  in  case  any  person  having  to  his 
knowledge  or  belief,  proved  a  false  or  fictitious 
debt  against  his  estate,  he  shall  fail  to  disclose 
the  same  to  his  assignees  within  one  month 
after  coming  to  the  knowledge  or  belief 
thereof ;  or  shall  attempt  to  account  for  any  of 
his  property  by  fictitious  losses  or  expenses  ; 
or  shall,  within  three  months  from  the  com- 
mencement of  proceedings  in  bankruptcy, 
under  the  false  color  and  pretence  of  carry- 
ing on  business  and  dealing  in  the  ordinary 
course  of  trade,  obtain  on  credit  from  any 
person  any  goods  or  chattels  with  intent  to 
defraud ;  or  shall  with  intent  to  defraud  his 
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creditors,  within  three  months  next  before 
the  commencement  of  proceedings  in  bank- 
ruptcy, pawn,  pledge  or  dispose  of,  otherwise 
than  by  bona  fide  transactions  in  the  ordina- 
ry way  of  his  trade,  anyof  his  goods  or  chat- 
tels, which  have  been  obtained  on  credit  and 
remain  unpaid  for ;  he  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction 
thereof  in  any  court  of  the  United  States, 
shall  be  punished  by  imprisonment,  with  or 
without  hard  labor,  tor  a  term  not  exceed- 
ing three  years.  Section  44  U.  S.  bankrupt 
act,  1867. 


MODE    OF    PROOF. 

1.  By  particular  creditors.     A 

proof  cannot  be  made  by  one  person  on  be- 
half of  several  creditors  entitled  to  prove, 
unless  from  necessity,  or  by  consent.  Ex 
parte  Bank  of  England,  2  Glyn  <&  J.  363. 
(Eng.) 

2.  Under  a  fiat  against  a  banker,  one  per- 
son was  allowed  to  prove  on  behalf  of  a 
large  number  of  holders  of  \l.  notes,  not  in 
terfering  as  to  the  assignees  or  the  certificate. 
Ex  parte  Gordon,  1  Mont.  &  Ayr.  222. 
(Eng.) 

3.  Bankrupt's  wife  admitted  to  prove. 
Ex  parte  Thring,  1  Mont.  &  GUI.  75. 
(Eng.) 

4.  One  partner  may  act  for  all  in  proving 
debts.  Ex  parte  Hodgkinson,  19  Yes.  293 ; 
2  Hose,  172;  Cowp.  0.  G.  99;  S.  P.,  ex 
parte  Mitchell,  14  Ves.  597.     (Eng.) 


MONEY. 

1 .  Appropriated  by  bailee.  A.  en- 
trusted B.  with  his  money  to  take  to  a  dis- 
tant place  to  pay  a  note  of  A.,  which  money 
B.  appropriated  to  his  own  use.  B.  after- 
wards obtained  his  discharge  under  the  bank- 
rupt act.     Held,  that  B.  did  not  act  in  the 

fiduciary  capacity  contemplated  by  the  law, 
but  merely  as  an  express  agent  or  other 
bailee,  and  that  his  discharge  was  a  bar  to 
an  action  for  the  money.  Phillips  v.  Eus- 
sell,  42  Maine  Reports,  360. 

2.  Assignee  must  account  for. 
The  assignee  shall  keep  a  regular  account  of 


all  money  received  by  him  as  assignee,  to 
which  every  creditor  shall  at  reasonable 
times  have  free  resort.  Sec.  15  U.  S.  bank- 
rupt act,  1867. 

3.  Assignee    must   deposit    in 
bank.    The  assignee  shall,  as  soon  as  may 
be,  after  receiving  any  money  belonging  to 
the  estate,  deposit  the  same  in  some  bank  in 
his  name  as  assignee  or  otherwise  keep  it 
distinct  and  apart  from  all  other  money  in 
his  possession,  and  shall,  as  far  as  practica- 
ble, keep  all  goods  and  effects  belonging  to 
the  estate  separate  and  apart  from  all  other 
goods  in  his  possession  or  designated  by  ap- 
propriate marks  so  that  they  may  be  easily 
and   clearly  distinguished  and  may  not  be 
exposed  or  liable  to  be  taken  as  his  property 
or  for  the  payment  of  his  debts.    When  it 
appears  that  the  distribution  of  the  estate 
may  be  delayed  by  litigation  or  other  cause, 
the  court  may  direct  the  temporary  invest- 
ment of  the  money  belonging  to  such  estate 
in  securities  to  be  approved  by  a  judge  or  a 
register  of  said  court,  or  may  authorize  the 
same   to   be   deposited  in    any  convenient 
bank,  upon  such  interest,  not  exceeding  the 
legal  rate,  as  the  bank  may  contract  with 
the  assignee   to  pay  thereon.      Sec.  17  U. 
S.  bankrupt  act,  1867. 

4.  Contract  for  payment  of  in  an- 
other state.  A  contract  made  by  a  citi- 
zen of  Massachusetts,  with  a  citizen  of  this 
state  for  the  payment  of  money,  is  not  bar- 
red by  a  discharge  under  the  insolvent  laws 
of  that  state.  Palmer  v.  Goodwin,  32  Maine 
Beports,  535. 

5.  Deposit  of.  The  district  court,  in 
each  district,  shall  designate  certain  national 
banks;  if  there  are  any  within  the  judicial 
district,  or,  if  there  be  none,  then  some  other 
safe  depository,  in  which  all  moneys  received 
by  assignees,  or  paid  into  court  in  the  course 
of  any  proceedings  in  bankruptcy,  shall  be 
deposited ;  and  every  assignee,  and  the  clerk 
of  said  court,  shall  deposit  all  sums  received 
by  them,  severally,  on  account  of  any  bank- 
rupt's estate,  iu  one  designated  depository ; 
and  every  clerk  and  assignee  shall  make  a 
report  to  the  court  of  the  funds  received  by 
him,  and  of  deposits  made  by  him,  on  the 
first  Monday  of  every  month.  No  moneys 
so  deposited  shall  be  drawn  from  such  depo- 
sitory, unless   upon  »  check,  or  warrant, 
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signed  by  the  clerk  of  the  court,  or  by  an 
assignee,  and  countersigned  by  the  judge  of 
the  court,  or  one  of  the  registers  designated 
for  that  purpose,  stating  the  date,  the  sum 
and  the  account  for  which  it  is  drawn ;  and 
an  entry  of  the  substance  of  such  check, 
or  warrant,  with  the  date  thereof,  the  sum 
drawn  for,  and  the  account  for  which  it  is 
drawn,  sTiall  be  forthwith  made  in  a  book 
kept  for  that  purpose  by  the  assignee,  or  the 
clerk;  and  all  checks  and  drafts  shall  be 
entered  in  the  order  of  time  in  which  they 
are  drawn,  and  shall  be  numbered  in  the  case 
of  such  estate.  A  copy  of  this  rule  shall  be 
furnished  to  the  depository  so  designated, 
and  also  the  name  of  any  register  authorized 
to  countersign  said  checks.  General  Order 
No.  28,  Sup.  Ct.  U.  S. — In  bankruptcy. 

6.  Due  for  costs.  Taxed  costs  upon 
a  judgment,  as  in  case  of  nonsuit  under  a 
rule  of  court,  does  not  constitute  a  good  peti- 
tioning creditor's  debt,  such  costs  being  re- 
coverable only  by  attachment,  in  the  nature 
of  the  execution.  Ex  parte  Stevenson,  1 
M.  (&  U.  262.     (Eng.) 

7.  An  order  of  the  divorce'  court,  for  the 
payment  of  costs,  does  not  constitute  a  peti- 
tioning creditor's  debt  sufficient  for  the  pur- 
pose of  sustaining  a  bankruptcy  of  the  per- 
son against  whom  such  order  is  made.  In 
re  Miller,  11  W.B.  374.    (Eng-.) 

8.  Exempt  when  proceeds  of  ex- 
empt property.  Where  the  assignee 
only  set  aside,  as  exempt  property  to  a 
householder,  certain  things  which  were 
exempt  under  the  law  of  the  bankrupt's 
domicil,  to  the  amount  of  sixteen  dollars 
and  iifty  cents,  and  there  was  amongst 
the  bankrupt's  assets  a  stock  of  dry  and 
fancy  goods,  which  stock  sold  for  thirteen 
hundred  and  thirty-three  dollars  and  forty- 
two  cents,  a  portion  of  which  had  been 
claimed  as  exempt  property,  under  the  vari- 
ous provisions  of  the  bankrupt  act,  to  an 
amount  which  would  equal  five  hundred 
dollars,  but  which  was  disallowed  by  the 
assignee,  and  on  a  case  stated  between  the 
assignee  and  the  bankrupt,  as  to  the  facts,  a 
reference  is  made  by  the  register  to  the  court 
for  its  decision,  as  to  whether  any  money 
allowance  should  be  made  to  the  bankrupt, 
out  of  the  proceeds  of  the  sale.  Held,  that 
until  it  appears  what  articles  of  the  stock  of 


dry  and  fancy  goods  were  claimed  as  exempt, 
it  is  not  possible  to  decide  on  that  point, 
but  under  the  term  "article"  or  "necessa- 
ries," money  cannot  be  set  apart,  unless  such 
money  is  the  proceeds  of  specific  things, 
which  ought  to  have  befin  set  apart,  under 
the  head  of  "other  articles  and  necessaries" 
of  the  bankrupt.  In  re  Welch,  (S.  B.  N. 
r.)  5  iV".  JB.  B.  348. 

9.  Gifts  of,  when  and  when  not 
valid.  A  fraudulent  gift  of  money,  in  con- 
templation of  insolvency,  may  be  avoided  by 
the  assignees.  Abell  v.  Daniel,  M.  <&  M. 
370.     (Eng.) 

10.  Money  given  by  a  father,  who  is  a 
trader,  to  his  son,  to  advance  in  a  partner- 
ship trading  concern,  was  not  within  1  Jac. 
1,  c.  15,  s.  5,  and  could  not  be  recovered 
from  the  son  by  the  assignees  of  the  father, 
who  afterwards  became  bankrupt.  Ken- 
sington V.  Chantler,  ^M.  &  8.  36.     (Eng.) 

1 1 .  Payment  of.  The  district  court 
in  each  district  shall  designate  certain 
national  banks,  if  there  are  any,  within  the 
judicial  district,  or,  if  there  be  none,  then 
some  other  safe  depository,  in  which  all 
moneys  received  by  assignees,  or  paid  into 
court,  in  the  course  of  any  proceedings  in 
bankruptcy,  shall  be  deposited;  and  every 
assignee,  and  the  clerk  of  said  court,  shall 
deposit  all  sums  received  by  them,  severally, 
on  account  of  any  bankrupt's  estate,  in  one 
designated  depository ;  and  every  clerk  and 
assignee  shall  make  a  report  to  the  court  of 
the  funds  received  by  him,  and  of  deposits 
made  by  him,  on  the  first  Monday  of  every 
month.  No  moneys  so  deposited  shall  be 
drawn  from  such  depository,  unless  upon  a 
check,  or  warrant,  signed  by  the  clerk  of 
the  court,  or  by  an  assignee,  and  counter- 
signed by  the  judge  of  the  court,  or  one  of 
tlie  registers,  designated  for  that  purpose, 
stating  the  date,  the  sum  and  the  account 
for  wliich  it  is  drawn ;  and  an  entry  of  the 
substance  of  such  check,  or  warrant,  with  the 
date  thereof,  the  sum  drawn  for,  and  the 
account  for  which  it  is  drawn,  shall  be  forth- 
with made,  in  a  book  kept  for  that  purpose, 
b}'  the  assignee,  or  the  clerk ;  and  all  checks 
and  drafts  shall  be  entered  in  the  order  of 
time  in  which  they  are  drawn,  and  shall  be 
numbered, in  the  case  of  each  estate.  A 
copy  of  this  rule  shall  be  furnished  to  the 


574 


MORTGAGE. 


depository  so  designated,  and  also  the  name 
of  any  register  authorized  to  countersign 
said  check.  General  Order  No.  28,  Sup. 
Gt.  U.  S. — In  bankruptcy. 

12.  Received; failure  to  pay  over. 
Where  an  attorney,  employed  by  both  ven- 
dor and  purchaser,  receives  the  purchase 
money  and  omits  to  pay  it  over,  and  after- 
wards bec.mes  bankrupt  and  obtains  his 
certificate,  the  court  will  not  make  a  rule 
compelling  him  to  pay  the  amount  unless 
fraud  is  shown ;  otherwise  if  there  is  fraud. 
In  re  Bonnor,  I  N.  <6  M.  555  ;  4:  B.  S  Ad. 
811.     (Bng.) 

13.  An  attachment  will  not  lie  against 
an  attorney  for  non-payment  of  money  pur- 
suant to  the  master's  allocation  after  his 
bankruptcv.  Baron  v.  Martelt,  9  D.  S  B. 
390.     (Eng.) 

14.  Recovery  of.  In  an  action  for  tort 
for  the  conversion  by  the  assignee  of  an  in- 
solvent debtor,  of  property  claimed  by  the 
plaintiff  under  a  conveyance  from  the  debtor, 
if  the  jury  find  the  conveyance  void  as  a 
preference  made  in  payment  of  a  pre-exist- 
ing debt,  the  plaintiff  cannot  recover  cash 
paid  by  him  to  the  debtor  for  the  difierence 
in  value  between  such  property  and  the  debt 
which  the  conveyance  was  made  to  secure. 
Bartlett  v.  Decreet,  4  Grays'  (ilfoss.)  111. 

1 5.  Used  in  purchase  of  claims 
against  bankrupts.  Where  nearly  all 
the  debts  against  a  bankrupt  copartnership, 
composed  of  three  Copartners,  have  been 
purchased  in  the  interest  of  two  of  the  co- 
partners by  two  of  their  friends,  to  whom 
the  money  for  such  purchase  was  furnished 
by  those  partners,  the  third  partner  not  con- 
tributing to  such  purchases,  objects  to  the 
proof  of  the  purchased  claims  as  illegal,  al- 
though it  is  not  denied  but  that  they  had 
been  originally  hona  fide  claims  against  the 
copartnership.  Held,  that  a  decree  will  be 
entered  providing  :  1.  For  the  payment  in 
full  by  the  assignee  of  the  unpaid  and  un- 
purchased proved  debts,  with  interest.  2.  For 
the  payment  into  court  of  the  amount  of  the 
unpaid  debts  which  have  been  proved,  with 
interest.  3.  For  the  payment  of  the  commis- 
sion of  the  assignee  and  the  charge  fees,  dis- 
bursements and  expenses  of  the  attorneys 
and  counsel,  and  the  fees  of  the  registrar 


and  clerk,  for  the  payment  to  the  two  pur- 
chasers (friends  of  the  bankrupts)  of  the 
amount  paid  out  by  them  in  the  purchase 
of  the  copartnership  debts,  together  with 
interest  on  such  sums.  4.  For  the  transfer 
of  the  remainder  of  the  estate  by  the  assig- 
nee to  the  bankrupts  jointly,  by  proper  in- 
struments. In  re  Lathrop  et  al.  (/S.  D.  N. 
r.)  5  N.  B.  E.  43. 


MORTG-AG-E. 

1.  A  mortgage  or  other  conveyance  made 
as  security  for  a  debt  evinced  by  a  note  or 
bond,  will  be  upheld  as  security  for  the  same 
continuing  debt,  though  the  evidence  may 
be  changed  by  renewal  or  otherwise ;  but 
where  the  security  itself  (and  not  the  evi- 
dence of  debt)  is  changed,  the  same  will  not 
lie.  The  assignee  takes  the  property  of  the 
bankrupt  in  the  same  plight  in  which  it  was 
held  by  the  bankrupt  when  his  petition  was 
filed,  subject  to  the  same  hens  which  would 
have  existed  against  it,  had  no  adjudication 
of  banliruptcy  been  made;  but  as  the  as- 
signee represents  the  creditors'  rights,  as 
well  as  those  of  the  bankrupt,  and  any  in- 
cumbrance which  would  be  a  fraud  against 
the  creditors,  would  be  void  against  him. 
In  re  Wynne,  4  N.  B.  B.  5. 

2.  Where  bankruptcy  is  provable,  and  a 
bond  and  mortgage  are  executed  to  certain 
creditors  to  prevent  a  levy  of  an  impending 
execution  in  favor  of  certain  other  creditors, 
one  of  the  mortgagees  having  knowledge  of 
mortgagor's  insolvency  and  intent  to  delay 
and  hinder  their  creditors,  there  is  such  a 
preference  as  will  preclude  the  mortgagees 
from  proving  their  claim,  after  the  choice  of 
an  assignee.  In  re  Chamberlain,  (Mich.')  3 
N.  B.  B.  173. 

3.  Where  a  mortgagee  omitted  to  disclose 
the  fact  that  the  amount  due  was  much  less 
than  the  sum  stated,  this  fact  was  held  to 
be  prima  fade  evidence  of  fraud,  and  where 
there  were  other  appearances  of  fraud  in  the 
conduct  of  the  parties  in  relation  to  the 
mortgaged  property,  creditors  were  held  to  be 
justified  in  their  proceedings  against  the 
bankrupt.  In  re  Dumont,  (Mich.")  4  N.  B. 
B.  4 ;  citing  4  Blatch.  G.  C.  28. 

4.  A  mortgage  given  for  value  and  in  good 
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faith,  may  be  valid  without  change  of  pos- 
ession.  In  re  Griffiths,  (^Mass.')  3  N.  B.  B. 
179;  citing  Conrad  v.  Atlantic  Insurance 
Co.  1  Pet.  449 ;  De  Wolf^.  Harris,  i Mason, 
515. 

5.  A  creditor  who  holds  a  mortgage  upon 
the  property  of  his  debtor,  can  proceed  against 
the  debtor  by  petition  in  bankruptcy,  pro- 
vided the  security  falls  short  of  a  full  indem- 
nity by  $250  or  more.  In  re  W.  B.  &  J.  P. 
Alexander,  (Mass.)  4  N.  B.  B.  45. 

6.  Semble.  If  the  mortgagee  should  have 
applied  to  court  to  direct  assignee  to  bring 
action  against  the  creditor  who  received  the 
proceeds  of  the  mortgage,  an  order  would 
have  probably  been  made  to  that  effect.  In 
re  Butler,  (JMLass.')  4  N.  B.  B.  91 ;  citing 
Metcalf  4).  Munson,  16  Allen,  491;  Nary  v. 
Merrill,  8  Allen,  451 ;  Bean,  assignee,  v. 
Brookmire  et  al.  4  N.  B.  B.  57  ;  Crafts  v. 
Belden,  99  Jfass.  535. 

7.  Where  the  liability  of  a  bankrupt  as 
indorser  on  certain  promissory  notes  has 
become  absolute,  a  creditor  holding  a  mort- 
gage of  property  from  the  maker  thereof, 
may  nevertheless  prove  the  full  amount  of 
the  notes  against  the  bankrupt  as  indorser. 
In  re  Cram,  (ilfe.)  1  N.  B.  B.  132. 

8.  A  mortgagor  of  personal  property  gave 
one  of  his  creditors  an  order  addressed 
to  the  mortgagee,  directing  him  to  hold  the 
property  for  the  benefit  of  such  creditors  till 
paid,  and  to  sell  the  same  within  six  months, 
and  apply  the  proceeds  to  the  payment  of 
such  creditor's  debt,  after  deducting  the 
amount  due  the  mortgagee,  and  this  order 
was  accepted  by  the  mortgagee.  Before  the 
six  months  expired  or  any  sale  was  made, 
the  mortgagor  took  the  benefit  of  the  insol- 
vent law.  The  mortgagee  was  appointed  as- 
signee, and  all  the  property  of  the  mortga- 
gor was  assigned  to  him,  and  he,  as  such 
assignee  sold  the  property  in  question.  It 
was  held,  that  the  order  transferred  no  inter- 
est in  the  property  to  the  creditor  to  whom 
it  was  given,  but  was  merely  an  authority 
to  sell,  which  was  worked  by  the  assignment 
in  insolvency,  and  that'  the  creditor  could 
not  maintain  assumpsit  against  the  mortga- 
gor. Puller  V.  Emerson,  7  Gush.  (_Mass.) 
203. 


9.  A  bond  of  defeasance  executed  and  re- 
corded, together  with  a  deed  of  land  made 
to  secure  a  debt,  was  delivered  by  the  gran- 
tor to  another  creditor,  and  the  first  credi- 
tor, on  receiving  from  the  second,  payment 
of  his  debt,  conveyed  the  land  to  him,  and 
the  second  creditor  gave  the  debtor  a  new 
bond  of  defeasance,  conditioned  for  the  pay- 
ment of  the  amount  of  both  debts.  Held, 
that  this  transaction,  although  made  to  se- 
cure the  debt  of  the  second  creditor  in  vio- 
lation of  the  insolvent  laws,  gave  him  the 
right  to  hold  the  land  against  the  debtor's  as- 
signee in  insolvency,  as  security  for  the 
amount  paid  by  him  to  the  first  creditor. 
Judd  V.  Flint,  4  Grays'  (^Mass.)  557. 

10.  Mortgage  creditors  have  a  right  to 
ask  that  the  property  mortgaged  shall  be 
sold,  and  the  proceeds  applied  to  the  pay- 
ment of  their  debts,  and  the  assignee  on  the 
other  hand  may  contest  their  claim.  Ex 
parte  Christy,  (  U.  8.  8.  Ct.')  3  How.  292. 

1 1 .  Assignee's  duty.  It  is  not  neces- 
sary for  the  assignee  to  take  any  proceed- 
ings whatever  in  regard  to  mortgaged  prop- 
erty, unless  it  is  for  the  benefit  of  the  es- 
tate, to  discharge  the  mortgages  and  retain 
the  property,  or  to  sell  it  subject  to  the 
mortgages,  so  as  by  one  or  the  other  methods 
to  realize  for  the  estate  a  net  sum  of  money 
free  from  the  mortgages.  In  re  Lambert, 
(^8.  D.  N.  r.)  2  N.  B.  B.  138. 

1 2.  An  assignee  cannot  make  up  out  of 
the  general  funds  of  the  bankrupt's  estate, 
any  difference  between  the  net  proceeds  of 
the  sale  of  the  mortgaged  property,  and  the 
amount  stated  by  the  mortgage  to  be  due  to 
the  mortgagee  creditor.  In  re  Purcell  & 
Robinson,  (&  B.  N.  T.)  2  JV.  B.  B.  10. 

13.  A.  &  B.  agreed  that  B.,  on  payment 
of  1,000Z.  premium,  and  putting  up  fittings 
to  the  value  of  500?.,  should  have  a  lease 
from  A.  of  certain  premises,  and  that  he 
should  advance  1,0002.  to  be  secured  by  the 
premises  so  fitted  up.  B.  entered,  put  up 
the  fittings,  and  continued  in  possession,  but 
nothing  more  was  done.  B.  became  bank- 
rupt, and  his  assignees,  under  an  order  of  a 
court  of  bankruptcy,  severed  and  sold  the 
fittings.  Held,  that  A.  was  equitable  mort- 
gagee of  the  premises  and  fittings ;  that  the 
12  &  13  Vict.  c.  106,  s.  12,  conferred  no  title 
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on  the  assignees ;  and  that  the  assignees  had 
no  right  to  remove  the  fittings.  Tebb  v. 
Hodge,  38  L.  J.,  C.  P.  217 ;  21  L.  T.,  N. 
8.  499;  affirmed,  39  L.  J.,  C.  P.  56. 
(Eng.) 

14.  Balance  of  debt  after  deduct- 
ing. When  a  creditor  has  a  mortgage  or 
pledge  of  real  or  personal  property  of  the 
bankrupt,  or  a  lien  thereon  for  securing  the 
payment  of  a  debt  owing  to  him  from  the 
bankrupt,  he  shall  be  admitted  as  a  creditor 
only  for  the  balance  of  the  debt  after  de- 
ducting the  value  of  such  property.  Sec.  20 
U.  S.  bankrupt  act,  1867. 

15.  Based  upon  a  present  con- 
sideration. Where  a  petitioning  credi- 
tor alleges  in  his  petition  as  an  act  of  bank- 
ruptcy, that  on  the  29th  day  of  October, 
1870,  the  debtor  made  certain  transfers  of 
real  and  personal  property,  with  intent  to 
delay  his  creditors,  and  the  debtor  in  his 
answer,  (which  was  supported  by  the  proof  ) 
showed  that  the  transfers  were  by  way  of 
mortgages ;  that  both  mortgages  were 
given  to  secure  the  same  sum,  (^1,080) 
borrowed  by  the  debtor  on  the  29  th  day  of 
October,  1870,  from  the  mortgagee,  in  order 
to  relieve  the  debtor's  stock  in  business  from 
a  contested  attachment  and  thus  enable 
the  debtor  to  go  on  in  his  business  of  man- 
ufacturing shingles;  that  the  loan  was  speci- 
fically to  settle  this  attachment  suit  and 
also  to  pay  the  only  overdue  papers  of  the 
debtor  known  by  the  mortgagee  to  be  out- 
standing, except  against  such  secured  paper 
as  the  mortgagee  already  had.  Held,  that 
as  the  mortgages  were  based  upon  a  pre- 
sent consideration,  and  were  neither  given 
nor  secured  with  any  intent  to  delay  credi- 
tors, they  did  not  constitute  an  act  of  bank- 
ruptcy. Petition  dismissed  at  cost  of  peti- 
tioning creditor.  In  re  Sanford,  (TFis.)  5 
N.  B.  B. 

16.  Chattel  mortgage.  A  mort- 
gagee cannot  prove  his  debt  in  bankruptcy, 
unless  he  releases  or  surrenders  the  mort- 
gaged property,  or  agrees  with  the  assignee 
as  to  its  value,  so  that  he  may  prove  for  any 
excess  of  indebtedness  over  such  value. 
Before  the  choice  of  an  assignee,  if  such  a 
mortgagee  seeks  to  prove  his  debt  he  must 
abandon  his  security;    but   after  appoint- 


ment of  assignee  he  may  prove  for  any  bal- 
ance of  his  debt  after  deducting  the  value  of 
the  mortgaged  property,  as  agreed  upon 
with  the  assignee.  In  re  High  &  Hubbard, 
iMich.)  3  N.  B.  B.  46. 

1 7.  Upon  the  doctrine  laid  down  in  the 
English  cases,  that  a  trader  admitting  insol- 
vency by  his  acts,  is  conclusively  presumed 
to  contemplate  insolvency,  there  is  no  doubt 
that  a  mortgage  to  a  relative,  tending  to  de- 
lay the  general  creditors,  being  a  voluntary 
act  of  both  parties,  is  an  act  of  bankruptcy. 
In  re  Waite  &  Crocker,  (Mass.)  2  N.  B.  B. 
146. 

18.  A  chattel  mortgage  is  a  conveyance 
of  property,  and  if  made  to  a  creditor  who 
has  good  cause  to  believe  his  debtor  insol- 
vent, out  of  the  ordinary  course  of  business, 
it  must  be  presumed  fraudulent  under  the 
35th  section  of  the  U.  S.  bankrupt  act  of 
1867.  In  re  Colman,  (N.  1).  N.  Y.)  1  N. 
B.  B.  172 ;  citing  in  re  Princeton,  1  N.  B 
B.  178. 

19.  A  mortgage  of  personal  property  be- 
ing under  the  laws  of  Wisconsin  ineffectual 
to  pass  after  acquiring  property,  the  assignee 
in  bankruptcy  is  entitled  lo  such  property  as 
against  the  mortgagee  who  had  taken  pos- 
session. A  chattel  mortgage  of  all  the  goods 
and  merchandise  in  store  does  not  include 
the  fixtures.  In  re  Eldridge,  (Wis.)  4  JV. 
B.  B.  162 ;  citing  Chenwith  v.  Tenney,  10 
Wis.  B.  397  ;  Sigle  v.  Phelps,  20  Wis.  B. 
398. 

20.  A  chattel  mortgage  given  to  secure 
the  payment  of  borrowed  money,  even 
though  part  of  the  consideration  was  for 
money  loaned  sometime  previous  to  the  giv- 
ing of  the  security,  will  be  held  to  be  valid 
where  no  suspicion  of  complicity  or  knowl- 
edge of  insolvency  of  debtor  rests  upon 
mortgagee.  In  re  Rosenberg,  3  N.  B.  B.  33. 

21.  Where  a  part  of  the  property  ex- 
empted to  the  bankrupt  under  a  state  law 
is  mortgaged  for  more  than  its  value,  the 
assignee  is  not  bound  to  discharge  the  mortr 
gages,  but  may  leave  the  bankrupt  and  the 
mortgagees  to  arrange  the  same.  In  re 
Lambert,  2  N.  B.  B.  138. 

22.  Where  bankrupt,  a  business  corpo- 
ration, made  a  chattel  mortgage  of  goods, 
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part  of  which  were  in  New  York  and  part 
in  New  Jersey,  and  filed  the  mortgage  in 
New  York  State  alone,  the  court  decided 
that  the  mortgage  was  valid  against  credit- 
ors in  New  York  only,  and  ordered  testi- 
mony to  be  taken  to  show  the  portion  of 
the  property  in  the  respective  states  at  the 
time  of  delivery  of  mortgage.  In  re  The 
Soldiers'  Business  Messenger  and  Despatch 
Company,  iS.  D.  N.  F.)  2  N.  B.  B.  162. 

23.  A  chattel  mortgage  given  by  a  debtor 
before  becoming  insolvent,  and  not  in  con- 
templation of  bankruptcy,  although  made 
with  intent  to  prefer  a  creditor,  is  not  with- 
in any  of  the  inhibitions  of  the  39th  section 
of  the  U.  S.  bankrupt  act  of  1867,  and  is 
not  therefore  an  act  of  bankruptcy.  In  re 
Dunham  etal.  (_S.  D.  N.  Y.)   2  N.  B.  B.  9. 

24.  That  no  mortgage  of  any  vessel  or  of 
any  other  goods  or  chattels,  made  as  security 
for  any  debt  or  debts  in  good  faith  and  for 
present  considerations,  and  otherwise  valid, 
and  duly  recorded  pursuant  to  any  statute 
of  the  United  States  or  of  any  state,  shall, 
be  invalidated  or  affected  thereby.  Sec.  14 
U.  S.  bankrupt  act,  1867. 

25.  The  district  court  in  bankruptcy 
may  authorize  the  assignee  to  sell  mort- 
gaged property  discharged  of  the  incum- 
brances, and  the  mortgagees  will  then  have 
their  liens  transferred  to  the  proceeds  of 
sale.  The  power  of  this  court  to  order  such 
a  sale  does  not  depend  on  section  25  of  the 
TJ.  S.  bankrupt  act  of  1867,  and  is  not 
limited  to  the  proviso  of  that  section,  but 
may  be  exercised  notwithstanding  the  mort- 
gagee asserts  a  right  of  immediate  posses- 
sion of  the  goods,  and  intends  to  bring  or 
does  bring  an  action  for  the  recovery  of  pos- 
session. Such  a  sale,  however,  ought  not 
to  be  ordered  when  the  substantial  rights 
of  the  mortgagee  are  to  be  thereby  injuri- 
ously affected.  It  was  the  intention  of  con- 
gress to  confer  on  the  U.  S.  district  court 
power  to  dispose  of  the  incumbered  pro- 
perty of  the  bankrupt  in  any  manner  it 
might  in  its  discretion  deem  best  for  the 
interest  of  all  concerned,  and  the  purchasers 
will,  ordinarily,  take  the  property  when 
sold,  free  from  all  incumbrances,  the  lien 
being  transferred  from  the  property  to  the 
fund.    In  re  Salmon,  (ffa.),  2  N.  B.  B.  19. 

Gaz.  73 


26.  A  debtor  has  a  right  to  secure  by 
chattel  mortgage  a  creditor  who  asks  for 
security,  if  at  the  time  of  the  giving  of  the 
mortgage,  the  mortgagor  believes  himself 
solvent,  although  at  that  time  he  may  be 
without  available  means  to  pay  his  debts, 
and  looking  for  an  income  from  a  business 
he  is  about  getting  started.  Potter  et  al. 
V.  Ooggeshall,  (ij.  J.)  4  JV.  S.  B.  19 ; 
citing  in  re  Griffiths,  3  JV^.  B.  B.  179 ;  in  re 
Wynne,  4  iV.  B.  iJ.  5 ;  1  2V.  B.  B.  162 ;  in 
re  Metzgar,  2  N.  B.  U.  114 ;  in  re  Hunt,  2 
N.B.B.\m;  4:N.B.R6. 

27.  On  the  9th  of  December,  1865,  in 
consideration  of  the  defendant  having  agreed 
to  lend  to  J.  1072.  to  pay  an  acceptance  then 
about  to  fall  due,  J.  agreed  to  give  a  mort- 
gage of  all  his  goods  and  chattels  as  secur- 
ity for  that  sum,  and  also  for  any  further 
advances  he  might  make.  On  the  6th  of 
January  1866,  the  defendant  made  a  further 
advance  of  6il.  to  J.,  who  on  the  27th  of 
January  executed  a  bill  of  sale  in  pursuance 
of  the  agreement,  reciting  the  total  amount 
then  due,  and  assigning  all  his  personal  pro- 
perty to  the  defendant  as  security  for  it. 
On  the  31st  of  December,  1866,  J.  was  adju- 
dicated a  bankrupt.  Held,  that  the  bill  of 
sale  being  partly  in  respect  of  the  original 
agreement  and  partly  in  respect  of  the  sub- 
sequent advance,  which  was  actually  made 
to  such  an  amount  as  to  constitute  a  sub- 
stantial equivalent  for  the  assignment,  was 
a  valid  bill  of  sale  against  the  assignee  in 
bankruptcy.  Mercer  v.  Peterson,  37  L.  J., 
Exch.  54;  3  i.  B.  Exch.  104;  16  W.  B. 
486  ;  18  L.  T.,  N.  S.  30.  (Eng.) 

28.  Execution  was  levied  upon  goods  on 
the  premises  of  a  trader,  who  was  in  insol-- 
vent  circumstances,  and  had  ceased  to  carry 
on  his  trade,  for  a  debt  exceeding  501.  The 
trader  executed  a  bill  of  sale  by  which  he 
mortgaged  all  his  stock  in  trade  and  effects 
to  secure  the  judgment  debt  and  the  sheriff 
withdrew.  Held,  that  whatever  might 
have  been  the  case  before  the  passing  of  the 
English  bankruptcy  act,  1861,  s.  73,  the  bill 
of  sale  was  an  act  of  bankruptcy,  for  it  pre- 
vented the  creditors  from  treating  the  seizure 
and  sale  as  an  act  of  bankruptcy  and  ob- 
taining a  distribution  of  the  property  seized 
by  means  of  an  adjudication  in  bankruptcy ; 
and  that  any  benefit  which  might  be  ex- 
pected to   arise  from   postponing  a  forced 
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sale  was  a  benefit  only  to  the  execution 
creditor,  and  not  the  rest  of  the  creditors, 
who  took  no  benefit  under  the  security. 
Woodhouse  v.  Murray,  36  L.  J.,  Q.  B.  289 ; 
2  L.B.,  Q.  B.  634;  8  B.  &  ;S.464;  15  W. 
B.  1109 ;  16  L.  T.,  N.  S.  559  ;  aflrmed  on 
appeal,  38  L.J.,  Q.  B.  28;  4  L.  JR.,  Q.  B. 
27;  9  B.  &  S.  720;  19  L.  T.,  N.  S.  570; 
17  W.  B.  208.  (Eng.) 

39.  Where  a  stock  of  goods,  which  had 
been  mortgaged,  was  taken  possession  of  by 
the  assignee  and  was  sold  by  order  of  court 
and  the  proceeds  held  subject  to  its  order, 
the  mortgagee  claiming  it  by  petition  and 
the  assignee  opposing  on  the  ground  that 
the  mortgage  was  voidable  under  the  second 
clause  of  the  33d  section  of  the  U.  S.  bank- 
rupt act  of  1867,  the  mortgagor  being  a  tra- 
der, and  the  loan  one  made  out  of  the  ordi- 
nary course  of  business ;  the  court  decided 
that  the  mortgagor  being  a  retail  dealer,  a 
mortgage  of  the  whole  of  his  stock  was  out 
of  the  ordinary  course  of  business,  and  a 
confession  of  insolvency,  and  mortgagor's  pe- 
tition dismissed.  If  made  directly  to  the 
creditor  it  would  have  been  an  act  of  bank- 
ruptcy, and  in  this  case  both  parties  seem 
to  have  considered  it  imperious  to  the  mort- 
gagor's credit,  and  agreed  that  it  should  not 
be  recorded  until  some  necessity  should 
arise  therefor.    In  re  Butler,  4  JV.  B.  B.  91. 

30.  A  mortgage  upon  a  stock  of  goods, 
which  authorizes  the  mortgagor  to  sell  them 
and  replace  them  with  others  at  such  times 
and  in  such  manner  as  he  may  determine, 
and  use  the  proceeds  generally  as  he  sees 
fit,  is  void  as  to  such  goods  as  the  power  of 
sale  relates  to.  In  re  Kahlej  et  al.  (TTis.) 
4  N.  B.  B.  124 ;  citing  Houston  v.  Bank  of 
N.  0.  6  How.  486  ;  Foster  etal.  v.  Ames,  2 
N.  B.  B.  147 ;  ex  parte  Christy,  3  How. 
308  ;  Place  v.  Lingworthy,  13  Wis.  629 ; 
Gardner  «.  McEvans,  19  N.  Y.  123 ;  Collins 
V.  Meyer,  16  Ohio,  547 ;  Jordan  v.  Turner,  3 
Blackford,  309 ;  Edgesell  v.  Hart,  5  Seldon, 
213. 

31.  A.,  after  having  received  information 
of  the  insolvency  of  his  debtor,  accepted  a 
chattel  mortgage  on  his  stock,  subject  to  a 
prior  mortgage,  and  the  possession  of  the 
latter  mortgagee.  Debtor  having  been  de- 
clared a  bankrupt,  the  court  decided   that 


A.'s  mortgage  was  fraudulent,  and  could  not 
be  paid  out  of  the  sale  of  the  goods  it  pur- 
ported to  convey.  In  re  Palmer,  (  Wis.')  3 
N.  B.  B.  74. 

32.  A  chattel  mortgage  of  a  stock  of  goods 
executed  by  one  copartner  under  seal  and 
assented  to  by  the  other  partner  by  parol, 
is  valid,  and  the  seal  is  a  matter  of  indiffer- 
ence where  such  mortgages  are  not  required 
by  law  to  be  under  seal.  When  mortgagors 
in  such  mortgage  had  stipulated  to  retain 
possession  of  goods,  to  sell  and  dispose  of 
them  as  agents  of  the  mortgagee  of  a  nation- 
al bank,  the  court  decided,  in  an  action 
brought  by  the  assignee  in  bankruptcy  to  set 
the  mortgage  aside  and  recover  the  amount 
of  deposits  made  by  the  mortgagor  with  the 
mortgagee,  that  the  matter  must  be  referred 
to  an  assignee  with  instructions  to  ascertain 
the  amount  of  sales,  giving  the  mortga- 
gee on  his  report  a  decree  for  the  deficiency, 
if  any  should  be  found.  Hawkins,  assignee, 
&c.  V.  First  Nat.  Bank  of  Hastings,  (Minn.) 
2  N.  B.  B.  108  ;  citing  1  Met.  515 ;  4  Met- 
calf,  548;  3  Comstock,  144;  41  T.  313;  19 
Johnson  2S.  513;  11  PicS.  400;  4  Minn. 
553;  Wend.  i92;  9N.T.21i;  IZ  N.  T. 
577 ;  19  N.  T.  124 ;  58  N.  T.  Bep.  390. 

33.  A  debtor  gave  a  chattel  mortgage 
upon  the  fixtures  and  tools  in  his  factory  to 
a  creditor,  which  mortgage  recited  that  said 
creditor  had  indorsed  notes  for  him  on  a 
promise  of  security.  The  condition  was 
that  the  bankrupt,  his  executors,  adminis- 
trators and  assigns  should,  at  or  before  the 
expiration  of  nine  months  from  the  date  of 
the  mortgage,  pay  certain  promissory  notes, 
and  save  the  creditor  harmless  from  pay- 
ment of  the  same.  One  note  was  then  des- 
cribed, and  the  condition  proceeded  "and 
any  and  all  notes  given  and  indorsed  by  said 
creditor  for  the  accommodation  of  the  said 
bankrupt  during  the  pendency  of  this  deed." 
The  note  described  in  the  deed,  and  all 
other  notes  given  or  indorsed  within  nine 
months  after  the  date  of  the  deed,  were 
paid  ;  but  the  parties  continued  in  their 
course  of  dealing,  and  there  were  outstand- 
ing at  the  time  of  the  bankruptcy  of  the 
debtor,  notes  of  like  description  to  a  greater 
amount  than  the  value  of  the  mortgaged 
chattels.  The  court  decided  that  the  mort- 
gage deed  secured  the  notes  made  and  in- 
dorsed after  nine  months  from  its  date,  and 
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that  the  notes  outstanding  at  the  time  of 
bankruptcy  were  thereby  secured.  In  re 
Griffiths,  (Jfoss.)  3  J^.  B.  B.  179 ;  citing 
Bingham  v.  Jordan,  1  Allen,  373 ;  Winser 
V.  McOlellan,  2  Story ;  Travis  v.  Bishop,  13 
Met  304. 

34.  Chattel,  possession  of  prop- 
erty under.  The  possession  of  the  bank- 
rupt of  the  mortgaged  property  is,  after  the 
appointment  of  the  assignee,  the  possession 
of  the  assignee ;  and  its  removal  by  the 
mortgagee,  without  the  assignee's  knowl- 
edge or  consent,  is  unlawful.  The  mortgagee 
must  surrender  property  in  specie  to  the  as- 
signee in  bankruptcy,  to  be  sold  by  him  to 
the  best  advantage  of  all  interested.  If  it  is 
not  possible  so  to  surrender  it,  the  mort- 
gagee must  account  to  the  assignee  for  the 
value  of  the  mortgaged  property  at  the  time 
when  taken,  the  proceeds  to  be  applied  to 
the  payment  of  the  mortgage,  and  any  sur- 
plus to  be  treated  as  assets.  In  re  Rosen- 
berg, {8.  B.  N.  r.)  3  iV.  B.  B.  33. 

35.  Conveyance  to  wife.  If  the  as- 
signees in  insolvency  of  a  mortgagor  by  his 
request,  and  without  objection  from  his 
creditors,  convey  to  his  wife  an  equity  of  re- 
demption, without  consideration  and  with 
notice,  she,  in  seeking  to  redeem,  will  be 
subject  to  the  same  equities  as  he  would 
have  been.  Stones.  Lane,  10  Allen,  (Mass.) 
74. 

36.  Debts.  A  partnership  firm  mort- 
gaged part  of  the  joint  estate  to  secure  a 
joint  debt,  and  by  the  mortgage  deed  cov- 
enanted jointly  and  severally  for  payment 
of  the  debt.  Held,  that  on  their  bankruptcy 
the  mortgagee  might  prove  the  whole  debt 
against  each  separate  estate  without  giving 
up  his  security.  Ex  parte  Shepherd,  2 
Mont.,  B.  <&  D.  204.     (Eng.) 

37.  A  lessee  erected  trade  fixtures  firmly 
attached  to  the  freehold,  but  removable  as 
between  himself  and  the  landlord.  He  then 
mortgaged  the  premises  by  way  of  demise 
by  the  same  description  as  that  in  the  lease, 
and  without  referring  to  the  new  erections, 
the  sum  secured  being  a  floating  balance 
limited  to  a  greater  amount  than  the  prem- 
ises would  be  worth  without  the  fixtures. 
He  became  bankrupt.    Held,  that  the  mort- 


gagee was  entitled  to  the  fixtures.  Exparte 
Bentley,  2  Mont.,  B.  &  B.  491.     (Eng.) 

38.  A  trader  (being  solvent)  mortgaged 
his  furniture,  shop  fittings  and  stock  in  trade 
and  book  debts,  for  securing  a  debt  due  and 
a  new  advance.  The  bankrupt  being  per- 
mitted to  have  possession  of  those  goods, 
and  being  in  possession  also  of  other  personal 
chattels  to  which  the  creditor's  security  did 
not  extend,  the  bankrupt's  landlord  dis- 
trained for  rent,  not  upon  the  former  only, 
but  upon  both  sets  of  goods.  The  person 
in  possession  under  this  distress  was  re- 
quested by  the  mortgagee,  and  consented,  to 
hold  possession  of  the  goods  for  him,  as  well 
as  for  the  landlord,  without  prejudice  to  the 
landlord's  rights.  A  sale  took  place  under 
the  distress.  The  goods  which  were  the 
subject  of  the  distress  were  not  all  sold,  but 
they  included  some  of  those  which  were  the 
subject  of  the  mortgagee's  security,  while 
the  goods  to  which  the  security  did  not  ex- 
tend, remained  unsold.  A  fiat  having  issued 
against  the  mortgagor,  the  mortgagee  peti- 
tioned to  have  his  security  declared  as 
against  the  remaining  furniture,  the  stock 
in  trade  at  present  existing  and  the  book 
debts.  Held,  that  the  mortgagee's  security 
extended  only  to  such  of  the  furniture,  fix- 
tures and  stock  in  trade  and  property  pur- 
porting to  be  in  the  assignment  as  were  in 
the  house  and  shop  at  its  date,  and  remained 
at  the  time  of  the  bankruptcy.  Ex  parte 
Stephenson,  1  Be  Gex,  586;  14  Jwr.  6;  17 
i.  J.,  Bank.  5.     (Eng.) 

39.  Held,  also,  that  the  mortgagee,  as 
against  the  assignee,  had  a  right  to  the  ben- 
efit of  the  doctrine  of  marshaling,  and  that 
the  goods  not  included  in  his  security  were 
first  applicable  to  the  payment  of  the  land- 
lord's demand.    Id. 

40.  A  mortgagee  by  demise  entered  up 
judgment  against  the  mortgagor  on  another 
debt,  and  died ;  his  executors  took  from  the 
mortgagor  a  memorandum  empowering  them 
to  hold  the  title-deeds  of  the  mortgaged 
property,  as  a  security  for  a  part  of  the 
judgment  debt  in  addition  to  the  original 
mortgage  debt.  Held,  on  the  mortgagor 
becoming  bankrupt,  that  the  executors 
might,  as  against  a  second  mortgagee,  take 
the  whole   of   the   judgment  debt  to  the 
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mortgage.  Uxparte  Cox,  2  Mont,  D.  &  D. 
486.     (Eng.) 

41.  A  mortgagee  of  property  •which  has 
been  some  time  untenanted  and  unproduc- 
tive, consented  that  the  assignee  of  the 
bankrupt  mortgagor  should  let  the  premises 
to  such  person  as  he  might  think  proper, 
the  mortgagee  stipulating  that  his  consent 
tras  not  to  be  considered  as  assuming  the 
possession  of  the  premises  as  mortgagee. 
In  pursuance  of  this  arrangement,  the  as- 
signee let  the  property  and  received  the 
rents  for  seven  years,  when  the  property 
■was  sold,  but  the  proceeds  of  the  sale  were 
not  sufficient  to  pay  off  the  whole  of  what 
was  due  upon  the  mortgage.  Held,  that  the 
assignee  and  not  the  mortgagee,  was  enti- 
tled to  these  bygone  rents.  Ex  parte  Carr, 
2  Mont.,  D.  <&  D.  534.     (Eng.) 

42.  Incumbrances  upon  a  bankrupt's 
property,  under  an  agreement  for  security, 
had  enforced  their  lien  against  the  assignees 
in  a  chancery  suit,  in  which  the  subjects  of 
the  security  had  been  sold,  and  the  proceeds 
applied  in  the  reductioH  of  the  debt.  Held, 
that,  in  proving  for  the  residue,  the  mort- 
gagees were  entitled  to  set  off  the  income  of 
the  property  accruing  due  after  the  bank- 
ruptcy against  the  interest  upon  the  debt 
since  the  same  period.  Ex  parte  Penfold, 
DeG.drS.  282.     (Eng.) 

43.  A  creditor  who  proves  his  whole 
debt,  and  exhibits  a  mortgage  for  part  and 
receives  a  dividend,  forfeits  the  mortgage. 
Ex  parte 'EASiagton,!  Mont.  72.    (Eng.) 

44.  A  mortgagee  having  given  up  his 
mortgage,  and  proved  under  a  commission 
against  the  mortgagor,  is  not  allowed  to  re- 
tract. Ex  parte  Downes,  18  Ves.  290;  1 
Bose,  96.    (Eng.) 

45.  The  directors  of  a  company  assigned 
their  salaries  and  shares  to  the  company  to 
secure  debts  due  to  them  on  their  private 
accounts,  and  empowered  the  company  to 
direct  the  treasurer  to  retain  their  salaries 
and  dividends,  and  to  sell  their  shares  for 
payment  of  their  debts.  One  of  the  direc- 
tors became  bankrupt,  but  the  power  given 
to  the  company  had  not  been  exercised,  and 
his  shares  still  remained  in  his  name.  Held, 
that  they  passed  to  his  assignees  as  being  in 


his  order  and  disposition,  bat  that  the  com- 
pany had  a  right  to  set  off  against  the  bank- 
rupt's debts  the  dividend  and  salary  due  to 
him  at  his  bankruptcy.  Nelson  v.  London 
Assurance  Compimy,  2  Sim,  &  Siu.  292. 
(Eng.) 

46.  Bankrupts  gave  a  joint  and  several 
promissory  note  for  2,000J.  to  secure  ad- 
vances made  to  them  by  their  bankers,  and 
when  they  were  indebted  to  the  bankers  in 
1,957?.,  one  of  the  bankrupts  mortgaged  cer- 
tain properly  to  them  to  secure  that  sum 
and  all  further  advances  within  3,O00Z.  At 
the  time  of  the  bankruptcy,  the  amount  of 
the  debt  due  to  the  bankers  was  4,365?.,  of 
which  sum  they  reaUzed  the  3,O0OZ.  under 
the  mortgage.  Held,  that  the  mortgage  did 
not  merger  the  promissory  note,  and  that 
the  bankers  could  prove  on  the  note  for  the 
balance  of  their  debt.  Ex  parte  Bate,  3 
Deac.  358.    (Eng.) 

47.  Debt  must  be  proved  before 
foreclosure.  After  a  petition  in  bank- 
ruptcy has  been  filed,  the  beneflciaiy  in  a 
trust  deed,  covering  the  bankrupt's  property, 
cannot  go  on  and  foreclose  his  security  by  a 
sale  under  his  deed  until  he  had  proved  his 
debt  against  the  bankrupt's  estate.  Young 
et  al.  V.  Cook  et  al.'  (Mo.)  Unreported. 

48.  Equitable,  how  created.  The 
owner  of  a  public  house  agreed  to  grant  a 
lease  of  it  at  a  premium.  The  intended  les- 
see deposited  the  agreement  with  M.  &  Co., 
brewers,  to  secure  repayment  of  an  advance. 
The  lease  was  executed  and  was  deposited 
by  the  lessee  with  the  landlord's  solicitor  to 
secure  the  premium.  The  lessee  obtained  it 
from  them  for  the  purpose,  as  he  alleged,  of 
producing  it  to  the  magistrate,  to  enable  him 
to  procure  a  license.  He  undertook  to  re- 
turn it  forthwith,  but  instead  of  doing  so,  he 
instructed  an  auctioneer  to  obtain  an  advance 
upon  it  from  other  brewers,  K.  &  Co.  The 
auctioneer  produced  to  E.  &  Co.'s  agent  an 
order  from  the  lessee  for  the  delivery  of  the 
lease  to  R.  &  Co.,  noticing  that  the  advance 
was  for  the  purpose  of  enabling  the  lessee  to 
pay  M.  &  Co.  The  agent  objected  to  recog- 
nize this  memorandum,  and  inquired  wheth- 
er the  lessee  owed  anythingto  M.  &  Co.  He 
was  informed  by  the  lessee's  agent  that  there 
was  nothing  due  to  M.  &  Co.  execept  for  goods 
supplied.    He  had  previously  obtained  from 
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the  lessee  himself,  an  order  for  the  delivery 
of  the  lease,  not  mentioning  M.  &  Co.  at  all, 
and  he  obtained  the  lease  on  delivering  the 
order.  E.  &  Co.  advanced  money  in  the  de- 
posit. Held,  that  their  security  must  be 
postponed  to  those  of  the  landlord,  and  of  M. 
&  Co.  Ex  parte  Reid,  1  Be  Gex,  600;  12 
Jm:  533 ;  17  L.  J.,  Bank.  19.     (Eng.) 

49.  An  equitable  mortgagee  by  deposit, 
entered  into  an  arrangement  to  secure  an  an- 
nuity, by  vesting  his  interest  under  the  mort- 
gage in  himself,  and  the  annuitant  in  trust  to 
secure  the  growing  payments.  He  then  raised 
money  on  the  deposit  of  the  deeds,  and  be- 
came bankrupt.  Held,  that  the  last  deposit 
created  a  good  lien  to  the  extent  of  his  inter- 
est in  the  premises.  Ex  parte  Smith,  2  Mont. 
B.  &  B.  687 ;  6  Jm.  610.     (Eng.) 

50.  A  depository  by  way  of  equitable 
mortgage  may  create  a  good  lien  on  the 
mortgage  debt  by  a  deposit  which  dees  not 
include  the  written  memorandum  accom- 
panying the  original  deposit.    Id. 

5 1 .  When  in  June,  1847,  the  bankrupt 
verbally  deposited  a  bundle  of  deeds  to  se- 
cure a  debt  relating  to  the  property,  and 
there  was  no  opposition  on  the  part  of  the 
assignee,  or  the  bankrupt,  impeaching  the 
validity  of  the  latter  deposit,  the  court 
would  not  impute  to  it  the  character  of  a 
fraudulent  preference,  and  made  the  common 
order  as  in  the  case  of  verbal  deposit.  Ex 
parte  Gillette,  3  Mont.,  B.  &  B.  458.  (Eng.) 

52.  The  last  deposit  was  accompanied 
with  the  following  memorandum  ;  "  The 
deeds  are  placed  in  the  hands  of  F.  G." 
Held,  that  this  did  not  entitle  the  petitioner 
to  an  order  as  on  deposit  accompanied  with 
a  memorandum  in  writing.    Id. 

53.  A.  wrote  word  to  B.  that  he  had  in- 
closed the  particulars  of  title  deeds  of  prop- 
erty which  he  had  deposited  with  B.  for  the 
security  of  a  debt,  and  in  the  schedule  in- 
closed among  other  entries  was  the  follow- 
ing: "9,000i!.,  buildings,  houses,  &c.,  at 
Titherington."  A.  sent  B.  a  box  containing 
the  deeds  and  other  securities,  which  B.  did 
not  examine  until  after  A.'s  bankruptcy, 
when  he  found  that  the  only  deed  relating 
to  the  Titherington  estate  was  an  old 
paid  off  mortgage.  Held,  nevertheless,  that 
the  letter  and  the  schedule  taken  together,  I 


created  an  equitable  charge  on  the  Tithering- 
ton estate.  Ex  parte  Arkwright,  3  Mont., 
B.  lb  B.  129.     (Eng.) 

54-.  An  equitable  mortgage  may  be  crea- 
ted on  deeds  in  the  hands  of  a  third  party, 
and  by  a  memorandum  of  agreement  on  the 
part  of  the  mortgagor  to  assign  his  interest 
in  the  property  comprised  in  the  deeds,  and 
that  such  assignment,  when  made,  and  the 
agreement,  in  the  meantime,  should  be  a  se- 
curity for  the  amount  due  on  an  account  cur- 
rent. Ex  parte  Heathcoate,  2  Mont,  B.  S 
B.  711.     (Eng.) 

55.  A.,  a  publican,  agreed  to  give  an  un- 
derlease of  his  public  house  and  premises  to 
B.,  who,  not  being  able  to  pay  the  entire 
purchase  money,  procured  the  brewers  who 
supplied  the  house,  to  advance  a  sum  of 
money  and  pay  it  to  A.  in  part  payment  of 
the  purchase  money.     The  underlease,  upon 
being  executed,  was  immediately  delivered 
by  A.  to  the  solicitors  of  the  brewers,  and 
B.  at  the  same  time  gave  a  memorandum  in 
writing,  signed  by  him,  stating  that  he  had 
deposited  the  lease  with  the  brewers  to  se- 
cure the  repayment  of  the  sum  advanced, 
with  interest,  and  undertaking  to  execute  a 
legal  mortgage,  by  way  of  underlease,  when 
requu-ed  to  do  so.     Subsequently  it  was  dis- 
covered that  B.,  at  the  time  of  purchase,  was 
an  uncertified  bankrupt.     The  public  house 
was  then  sold,  and  by  agreement  between 
the  brewers  and  B.'s  assignees,  the  purchase 
money  was  paid  to  the  brewers,  such  pay- 
ment to  be  without  prejudice.    The  assig- 
nees commenced   their  action  against  the 
brewers  for  money  had  and  received.      The 
brewers  thereupon  filed  their  bill,  stating  it 
to  be  the  custom  of  the  trade  to  make  such 
advances,  upon  the  understanding  that  the 
lease  should,  upon  its  execution,  be  deliv- 
ered by  the  vendor  directly  to  the  brewers, 
to  remain  with  them  by  way  of  equitable 
mortgage  for  the  advance;  and    that  the 
transaction  was  completed  in  that  manner. 
Held,  that  the  brewers  had  a  good  equitable 
lien,  created  by  the  deposit,  and  that  the  as- 
signees took  subject  thereto,  the  execution 
of  the  lease  and  the  delivery  of  it  to  the 
brewers,  forming  but  one  transaction;  the 
legal  estate  of  the  bankrupt  and  the  equit- 
able lien  in  the  brewers  being  thereby  crea- 
ted simultaneously.    Meux  v.    Smith,  11 
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Sim.  410 ;  17  JWr.  821 ;  12  L.  J.,  Chanc. 
209.    (Eng.) 

56.  Where  a  written  memorandum  does 
not  specify  the  purpose  for  which  deeds  are 
deposited,  the  party  will  only  be  entitled  to 
an  order,  as  on  a  deposit,  without  any  memo- 
randum in  writing.  Ex  'parte  Smith,  1 
Mont,  D.  &  D.  165.     (Eng.) 

57.  The  title  deeds  of  property  belonging 
to  one  of  two  partners  in  trade,  were  deposi- 
ted with  a  banking  firm,  to  secure  the  bal- 
ance on  the  account  current  between  the 
banking  firm  and  the  partnership.  On  a 
particular  advance  being  afterwards  made 
by  the  former  to  the  latter,  the  partner  to 
whom  the  deed  belonged  wrote  a  letter  to 
the  effect  that  the  object  of  the  deposit  was 
to  secure  that  as  well  as  any  future  advan- 
ces. An  alteration  took  place  in  the  mem- 
bers of  the  banking  firm,  but  the  new  firm 
retained  the  deeds  and  continued  to  advance 
money  to  the  partnership.  Held,  that  the 
existing  banking  firm  was  entitled  to  the 
benefit  of  the  securities.  JEx  parte  Smith, 
2  Mont,  D.  <&D.  314.     (Eng.) 

58.  Where  the  bankrupt  deposited  title 
deeds  with  his  bankers  to  secure  future  ad- 
vances, and  after  a  change  in  the  partnership 
continued  for  six  years  the  same  mode  of 
dealing  with  them,  and  the  same  running 
account.  Held,  that  this  was  a  tacit  recog- 
nition of  the  deposit  of  the  deeds  with  the 
new  firm,  upon  the  same  terms  as  with  the 
old.  Ex  parte  Oakes,  2  Mont.,  D.  &  D. 
234.     (Eng.) 

59.  Equitable,  what  passes  by. 
A  lessee  annexed  tenants  fixtures,  and  then 
deposited  the  lease  by  way  of  mortgage, 
with  a  memorandum,  not  noticing  the  fix- 
tures. Held,  on  his  becoming  bankrupt, 
that  the  security  extended  to  the  fixtures. 
Ex  parte  Tagert,  1  Be  Gex,  531.    (Eng.) 

60.  Leases  were  deposited  by  way  of 
equitable  mortgage,  accompanied  by  a  mem- 
orandum of  deposit.  Tenant's  fixtures  were 
included  in  the  security,  although  they  were 
not  mentioned  in  the  memorandum.  Ex 
parte  Cowell,  12  Jur.MX ;  17  L.  J.,  Sank. 
16.     (Eng.) 

61.  A  memorandum  of  deposit,  accom- 
panying an  equitable  mortgage,  stated  that 


the  bankrupt  had  deposited  the  "  deeds  and 
documents  under  which  I  hold  the  steam- 
mills,  cottages,  land,  buildings  and  premises 
at  L."  Held,  that  the  equitable  mortgagee 
had  a  lien  on  the  fixtures,  whether  erected 
before  or  after  the  time  of  the  deposit,  and 
including  those  that  were  removable  as  be- 
tween landlord  and  tenant.  Ex  parte  Price, 
2  Mont,  B.  &  B.  518.     (Eng.) 

62.  Foreclosure.  The  mortgagees 
of  certain  realty  assets  of  a  bankrupt  corpo- 
ration brought  suit  in  a  state  court  to  fore- 
close, and  made  assignee  in  bankruptcy  a 
defendant.  The  assignee  filed  a  petition  in 
the  U.  S.  district  court,  praying  that  pro- 
ceedings in  the  foreclosure  suit  be  stayed, 
and  the  mortgage  be  set  aside  as  invalid. 
Further  proceedings  were  accordingly  en- 
joined, whereupon  mortgagees  petitioned  for 
review,  denying  the  jurisdiction  of  the  dis- 
trict court  upon  the  petition  of  the  assignee 
aforesaid.  The  court  decided  that  the  dis 
trict  court  had  jurisdiction  under  section  1 
of  the  U.  S.  bankrupt  act  of  1867,  and  that 
the  proceedings  by  the  assignee  should  have 
been  by  a  bill  in  equity  and  not  by  petition ; 
accordingly  leave  was  granted  for  the  peti- 
tion to  be  amended  and  filed  as  a  bill  in 
equity.  In  re  N.  Y.  Kerosene  Oil  Co.  (E. 
B.  N.  r.)  3  N.  B.  S.  31. 

63.  Mortgage  and  other  liens  that  have 
been  obtained  fairly  and  in  good  faith,  are 
recognized  and  protected  by  the  IT.  S.  bank- 
rupt act  of  1867,  when  the  mortgagor  or  law- 
ful holder  thereof  conforms  to  its  provisions 
for  the  purpose  of  establishing  and  realizing 
upon  such  security,  but  he  must  come  into 
the  bankrupt  court  for  his  rights  under  said 
act,  and  if  the  creditor  commences  proceed- 
ings to  foreclose  he  may  be  restrained  by 
injunction.  In  re  Snedaker,  {Utah  T.)  3 
JV.  B.  B.  155  ;  citing  Davis,  assignee,  v.  Bit- 
tel,  2  JV.  B.  B.  125. 

64.  In  a  suit  to  foreclose  a  mortgage, 
which  the  defendant  alleged  had  been  paid, 
the  plaintiff  proved  an  agreement  to  change 
the  appropriation  of  the  payments  previous- 
ly agreed  to  be  applied  on  the  mortgage  debt 
to  another  debt.  Held,  that  the  defendant 
might  then  prove  that  the  agreement  to 
change  the  appropriation  was  made  after  he 
had  applied  for  the  benefit  of  the  insolvent 
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laws,  and  therefore  invalid.  Richmond  Iron 
Works  V.  Woodruff,  8  Grays'  (^Mass.')  447. 

65.  A  debtor  residing  in  Kansas  was 
adjudged  bankrupt  on  the  petition  of  cred- 
itors by  the  United  States  district  court  of 
Kansas  and  assignees  appointed.  After  the 
bankruptcy  proceedings  were  instituted  a 
mortgage  creditor  commenced  suit  to  fore- 
close in  one  of  the  state  courts  of  Indiana, 
without  permission  of  the  bankrupt  court, 
making  the  assignees  defendants.  The  mort- 
gagee was  a  resident  and  citizen  of  Minne- 
sota. The  assignees  in  bankruptcy  filed  a 
bill  in  the  circuit  court  of  the  United  States 
for  the  district  of  Minnesota  against  the 
mortgagee,  charging  that  the  mortgage  was 
fraudulent,  both  in  fact  and  under  the  bank- 
rupt law,  and  asking  a  decree  to  have  it  de- 
clared Toid,  and  for  an  injunction  to  restrain 
the  defendant  from  further  prosecuting  his 
foreclosure  suit  in  Indiana.  Held,  that  in 
this  case  the  circuit  court  for  the  Minnesota 
district  had  no  bankruptcy  jurisdiction,  and 
could  exercise  only  its  ordinary  equity 
powers,  and  for  this  reason  the  injunction 
asked  for  was  refused,  but  the  court  inti- 
mated that  the  question  might  be  presented 
by  a  bill  similar  to  the  one  before  it  in  the 
circuit  court  for  the  district  of  Kansas. 
Markson  et  al.  v.  Heaney,  (Minn.")  4  N.  Bi 
B.  165. 

66.  Foreclosure  of  by  creditor. 
Where  no  jiotice  of  the  application  to  the 
court  for  leave  to  foreclose  has  been  given  to 
the  assignee,  and  no  proof  is  made  of  the 
existence  of  the  debt  or  its  amount,  to  grant 
permission  for  a  sale  without  previous  proof 
of  the  claim  would  be  to  assume  as  proved 
the  facts  upon  which  the  right  to  the  order 
is  dependent.  Held,  that  the  mortgage  debt 
must  be  first  proved  in  the  usual  manner 
before  the  register  in  the  bankruptcy  pro- 
ceedings. It  must  be  proved  as  a  secured 
claim.  After  thus  proven  the  creditor  may, 
on  notice  to  the  assignee,  apply  to  court  to 
have  the  mortgaged  premises  sold.  In  re 
Frizelle,  QMidh.')  5  iV.  B.  E.  119. 

67.  Fraudulent.  This  court  has  juris- 
diction in  equity  to  compel  the  grantee  in  a 
fraudulent  mortgage  of  real  estate,  who  took 
the  mortgage  with  knowledge  of  the  fraud, 
to  transfer  the  same  to  the  assignee  in  insol- 


vency of  the  grantor.    Bartholomew  v.  Mc- 
Kinstry,  2  Allen,  (Mass.')  448. 

68.  In  the  value  of  a  deed.  Where 
a  grantee  tad  no  reasonable  cause  to  believe 
that  the  grantor  meditated  an  actual  fraud, 
or  that  such  a  fraud  was  intended,  the  court 
will  decree  a  deed  a  mortgage,  where  given 
to  secure  the  payment  of  moneys  advanced 
by  the  grantee  to  the  grantor.  In  re  Gaff- 
ney's  assignee,  Unreported. 

69.  Lien  of.  A  mortgage  does  not  con- 
stitute a  lien  where  the  property  mortgaged 
continues,  with  the  consent  of  the  mort- 
gagee, with  the  mortgagor  to  make  sales 
therefrom.  The  Second  National  Bank  of 
Leavenworth  et  al.  v.  Hunt  et  al.  4  N.  B.  B. 


70.  Of  debtor's  property,  when 
prima  facie  evidence  of  fraud.  If  a 
sale,  assignment,  transfer  or  conveyance  is 
not  made  in  the  usual  and  ordinary  bourse 
of  business  of  the  debtor,  the  fact  shall  be 
prima  facie  evidence  of  fraud.  Where  the 
proofs  show  that  the  debtors  were  retail 
dealers,  and  that  they  mortgaged  all  their 
property,  leaving  more  than  two-thirds  of 
their  indebtedness  wholly  unsecured,  argu- 
ment to  show  that  this  was  not  out  of  the 
ordinary  course,  etc.,  is  unnessary,  for  the 
transfer  and  attendant  circumstances  afford 
prima  fade'  evidence  of  fraud  of  the  pro- 
visions of  the  bankrupt  act.  Scammon, 
assignee,  v.  Cole  etal.  (_Me.)  5  N.B.B.  257. 

71.  Of  personal  property  void  ia 
Kansas  if  not  registered.  An  unregis- 
tered personal  mortgage  is  invalid  in  Kansas 
as  against  creditors  if  not  registered.  Second 
National  Bank  of- Leavenworth  et  al.  v. 
Hunt  et  al.  4  N.  B.  B.  198. 

72.  On  ships,  when  in  the  order 
and  disposition  of  bankrupt,  and 
when  not.  Where  the  mortgage  deeds 
of  three  fishing  boats  were  deposited  with 
bankers,  as  security  for  a  debt,  by  the  reg- 
istered mortgagees,  who  afterwards  became 
bankrupt,  it  was  held,  that  the  statutory 
form  assignment  being  by  indorsement,  the 
mortgages  could  not  be  dealt  with  by  the 
bankrupts,  and,  therefore,  were  not  in  their 
order  and  disposition.  Lacon  v.  Liffen,  4 
Giff.  75;  9  Jwr.,  N.  S.  13 ;  affirmed  on  ap- 
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peal,  9  Jur.,  N.  S.  477;32£.  J".,  Chanc. 
315;  11  W.  B.  474;  7  i.  T.,N.  S.  774. 
(Eng.) 

73.  Petition  by  assignee.  An  as- 
signee in  bankruptcy  petitioned  the  bank- 
ruptcy court  to  enjoin  mortgagees  from  pro- 
ceedings in  the  state  court,  commenced  af- 
ter adjudication  in  bankruptcy,  to  have  a 
receiver  appointed,  and  to  foreclose  a  mort- 
gage on  certain  real  property  in  possession 
of  the  assignee  as  assets ;  asking  that  the 
mortgage  might  be  declared  void,  the  land 
sold  free  from  incumbrance,  and  proceeds 
distributed.  The  court  decided  that  the 
proceeding  by  petition  was  regular,  and  en- 
joined mortgagees  as  prayed  for,  until  deter- 
mination of  the  issue  of  the  validity  of  the 
mortgage  raised  by  the  petition.  In  re 
Kerosene  Oil  Company,  (<S.  D.  N.  T.)  2 
N.  B.  B.  164. 

74.  Recording  necessary.  A  chat- 
tel mortgage  not  valid  as  against  creditors 
under  the  state  law,  and  under  which  the 
mortgagee  has  taken  possession ,  having  at  the 
time  reasonable  cause  to  believe  his  debtor  in- 
solvent, is  invalid  as  against  the  assignee  in 
bankruptcy.  Though  the  mortgage  be  good 
as  between  the  parties,  and  given  to  secure 
a  iona  fide  loan,  the  mortgagee  not  having 
it  acknowledged  and  recorded  as  required 
by  the  state  statute,  but  retaining  it  until 
the  insolvency  of  the  debtor,  loses  his  lien. 
He  cannot,  by  then  taking  possession,  be  re- 
mitted to  his  rights  as  of  the  date  of  the 
mortgage.  Though  possession  was  taken 
before  commencement  of  proceedings  in 
bankruptcy,  and  was  in  accordance  with  the 
provisions  of  the  mortgage,  yet  being  with- 
in the  time  limited  by  the  bankrupt  act,  it 
operated  as  a  preference,  void  as  against 
creditors,  and  is  equally  void  as  against  the 
assignee.  Harvey,  assignee,  v.  Crane,  5  N. 
B.B.   218;  3  C.L.N.Ul. 

75.  Right  of  wife.  The  wife  of  the 
owner  of  an  estate  subject  to  a  mortgage 
valid  against  her,  has  no  rights  as  against 
her  husband  or  his  assignees  in  bankruptcy, 
in  the  proceeds  of  sale  of  the  estate  made  by 
the  mortgagee  for  breach  of  condition  and 
under  a  power  in  the  mortgage  deed.  New- 
hall  V.  Lynn  Five  Cents  Savings'  Bank,  101 
Mass.  428. 


76.  Sale  under.  In  all  sales  under 
deeds  of  trust,  outstanding  when  such  deeds 
have  been  given  by  bankrupts,  the  party 
holding  claims  secured  by  deed  of  trust, 
must  come  in  and  prove  his  claim;  A  bill 
in  equity  will  lie  to  review  ^1  sales  made 
under  deeds  of  trust,  subsequent  to  bank- 
ruptcy. Davis  et  al.  v.  Carpenter  et  al. 
(ilfo.)  2  N.  B.  B.  125. 

77.  Where  a  mortgagee  fails  to  secure  an 
equitable  lien  by  bill,  and  the  appointment 
of  a  receiver  on  products  or  rents  of  the 
mortgaged  premises  after  a  default,  even 
though  said  premises  sell  for  less  than  his 
claims,  at  a  sale  by  the  morgagor's  assignee 
in  bankruptcy,  he  will  only  be  entitled  to  a 
pro  rata  share  on  the  deficiency  of  his 
claim,  out  of  the  bankrupt's  assets.  Pro- 
ducts of  the  mortgaged  premises  reduced  to 
possession  by  the  mortgagor's  assignee  in 
bankruptcy  prior  to  the  sale  of  the  mort- 
gaged premises,  are  to  be  treated  as  assets, 
to  be  distributed  under  the  U.  S.  bankrupt 
act  of  1867,  and  the  mortgagee  cannot  claim 
that  a  deficiency  after  sale  on  his  mortgage 
shall  be  paid  in  preference  to  the  claims  of 
other  creditors.  In  re  Snedaker,  (CTiaft,) 
4  N.  B.  B.  43 ;  citing  in  re  Snedaker,  3  N. 
B.  B.  155. 

78.  A  creditor  having  a  mortgage  or 
pledge  for  his  debt  may  apply  to  the  court 
to  have  the  same  sold,  the  proceeds  thereof 
to  be  applied  towards  the  payment  of  debt 
pro  tanto,  and  if  the  debt  is  not  fully  satis- 
fied out  of  the  security*  may  prove  for  the 
residue.  In  like  manner  the  assignee  may 
also  apply  to  have  the  lien  ascertained  and 
liquidated,  or  for  an  order  directing  the  sale 
of  the  property  held  as  security  for  any 
debt  existing  or  provable  under  the  U.  S. 
bankrupt  act  of  1867.  In  re  Stewart, 
iAla.)  1  JSr.  B.  B.  42. 

79.  Where  the  exercise  of  the  power  of 
sale  contained  in  the  mortgage,  will  injuri- 
ously afiect  the  interests  of  the  general 
creditors  of  a  bankrupt,  a  court  of  equity 
may  restrain  such  sale.  Foster  et  al.  v. 
Ames  et  al.  CMass.)  2  N.  B.  B.  147. 

80.  The  assignee  is  empowered  by  sec- 
tion twenty  of  the  II.  S.  bankrupt  act  of 
1867,  to  make  sale  of  mortgaged  property, 
without  any    order    of   court,    unless  the 
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amount  of  debt  claimed  by  the  creditor  is 
not  admitted  by  the  assignee,  and  cannot  be 
agreed  upon  between  him  and  the  creditor. 
In  re  McCIeUan,  (^Ky.)  1  N.B.  B.  91. 

81.  The  district  court  of  the  United 
States  sitting  in  bankruptcy  had  power  to 
decree  a  sale  of  the  mortgaged  property  of 
a  bankrupt,  and  if  there  are  more  mortgages 
than  one,  and  the  proceeds  of  sale  are  suffi- 
cient to  discharge  the  eldest  mortgage,  the 
purchaser  will  hold  the  property  free  and 
clear  of  all  incumbrances  arising  from  the 
junior  mortgage.  Houston  v.  City  Bank  of 
New  Orleans,  (  U.  S.  S.  Cf)  6  Sow.  486. 

82.  Setting  aside.  If  land  has 
been  conveyed  by  an  insolvent  debtor  in 
fraud  of  creditors  to  one  who  has  thereafter 
mortgaged  it  to  a  third  person  by  a  mort- 
gage, which  is  also  void,  the  assignee  of  the 
insolvent  debtor  may  maintain  a  bill  in 
equity  to  set  aside  the  conveyances.  If, 
however,  the  mortgage  has  been  assigned  to 
an  innocent  purchaser  for  a  valuable  consid- 
eration, it  cannot  be  declared  void,  but 
the  parties  to  the  fraud  will  be  held  respon- 
sble  for  the  amount  thereof.  Hubbell  v. 
Currier,  10  Allen,  (^Mass.)  333. 

83.  To  attorneys.  A  debtor  em- 
ployed certain  lawyers  to  prepare  petition 
and  schedules  for  filing  in  voluntary  bank- 
ruptcy, and  by  agreement  gave  them  his 
note  of  hand  for  the  amount  due  for  their 
services,  secured  by  mortgage  of  his  real  and 
personal  property,  set  forth  in  the  schedules 
as  assets.  The  court  decided  that  the  mort- 
gage was  made  contrary  to  the  provisions  of 
the  35th  section  of  the  U.  S.  bankrupt  act 
of  1867,  but  that  the  lawyers  might  prove 
their  claim  as  unsecured  creditors.  In  re 
Evans,  (Texas,')  SN.  B.  B.  62. 

84.  To  secure  indorsement.  If 
the  maker  of  a  promissory  note  gives  a 
mortgage  as  security  to  an  accommodation 
indorser,  whose  liability  upon  the  note 
afterwards  becomes  fixed,  the  indorsee, 
after  the  insolvency  of  the  maker  and  in- 
dorser, is  entitled  to  have  the  mortgage  as- 
signed to  him,  although  the  condition  of  it 
is  only  for  the  security  of  the  indorser, 
and  not  to  pay  the  debt.  If,  however, 
the  indorser  has  proved   the  note  against 
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the  several  estates  of  the  maker  and  indorser 
in  insoli^ency,  and  by  his  vote  has  se- 
cured the  discharge  of  the  indorser,  he 
cannot  afterwards  upon  withdrawing  his 
proof  compel  an  assignment  of  the  mortgage 
to  himself.  New  Bedford  Institution  for 
Savings  v.  Fairhaven  Bank,  9  Allen,  (Mass.} 
175. 

85.  Trust  deed.  A  creditor  of  the 
bankrupt  holding  the  security  of  a  deed  of 
trust  in  the  nature  of  a  mortgage,  with 
power  of  sale  in  a  third  party  as  trustee, 
must  prove  his  debt  as  a  secured  creditor, 
and  obtain  permission  to  have  the  security 
sold.  Should  the  creditor  direct  a  sale 
without  this  permission,  the  court  upon  ap- 
plication of  the  assignee  will  set  aside  the 
sale.  Davis  v.  Bittel,  (Mo.)  2  N.  B.  B. 
125. 

86.  Unrecorded.  An  unrecorded 
mortgage  of  personal  property,  which  is 
not  delivered  to  and  retained  by  the  mort- 
gagee is  not  valid  against  the  assignee  in 
insolvency  of  the  mortgagor.  Bingham  v. 
Jordan,  1  Aliens'  (Mass.)  373. 

87.  When  an  act  of  bankruptcy. 
A  mortgage  given  by  debtor  before  becoming 
insolvent,  and  not  in  contemplation  of  bank- 
ruptcy, to  secure  a  creditor,  although  made 
with  an  intent  to  prefer  said  creditor,  is  not 
within  any  of  the  inhibitions  of  the  39th 
section  of  the  U.  S.  bankrupt  act  of  1867, 
and  is  not  therefore  an  act  of  bankruptcy. 
In  re  Durham  et  al.  2  N.  B.  B.  9. 

88.  In  Hutton  v.  Crutwell,  1  M.  &  B. 
15  ;  22  £.  J.,  Q.  B.  78,  it  was  held,  that  a 
mortgage  of  all  a  trader's  property  to  secure 
a  present  advance,  was  not  an  act  of  bank- 
ruptcy, and  this,  even  though  the  object  of 
the  advance  was  to  pay  off  a  by-gone  debt, 
and  thereby  relieve  the  debtor's  property 
from  liability  to  distress  or  any  other  charge. 
(VThitmore  v.  Claridge,  31  L.J.,  Q.  B.  141; 
33  L.  J.,  Q.  B.  87.)  The  result  of  the  cases 
seems  to  be,  that  assignments  of  a  debtor's 
property  are  not  fraudulent  and  acts  of 
bankruptcy,  if  the  debtor  gets  an  equivalent; 
that  inadequacy  of  the  equivalent  does  not 
make  the  assignment  fraudulent  as  a  matter 
of  law,  but  is  strong  evidence  on  which  a 
jury  may  find  fraud  as  a  fact.  Billestone 
V.  Cook,  6  E.t&B.  296 ;  25  L.  J.,  Q.  B. 
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281 ;  Whitmore  v.  Claridge,  31  L.  J.,  Q.  B. 
141 ;  33  L.  J.,  q.  B.  87  ;  Mercer  v.  Peter- 
son, 37  L.  J.,  Ex.  54. 

89.  A  mortgage  given  for  the  purpose 
and  with  the  manifest  design  of  so  encum- 
bering his  available  means,  that  his  creditors 
would  be  delayed  and  hindered  in  the  col- 
lection of  their  demands,  is  an  act  of  bank- 
ruptcy. In  re  Cowles,  (Minn.)  1  N.  B.  B. 
41. 

90.  "Wlien  bankrupt  reputed 

owner  of.  Where  sub-mortgagees  of  ship- 
ments at  Ceylon  and  Hong  Kong  sent  there, 
directed  to  the  parties  in  possession,  by  the 
next  direct  mail,  notices  of  their  security, 
there  being  another  and  earlier  mail  by  a 
different  route,  by  which  notices  might  pos- 
sibly have  sooner  reached  their  destination, 
but  the  sub-mortgagors  became  bankrupt 
before  notice  could  have  reached  them  by 
either  mode  of  transmission,  it  was  held, 
that  the  notice  was  sufficient  to  take  the 
goods  out  of  their  reputed  ownership.  Ex 
parte  Kalsall,  De  Gex,  3u2.     (Eng.) 

9 1 .  A  solicitor  paid  off  with  his  own 
money  a  mortgage  debt  on  a  client's  proper- 
ty, which  was  thereupon  reconveyed  to  the 
client.  The  solicitor  took  the  title  deeds  by 
an  equitable  mortgage,  with  a  written  mem- 
orandum. Afterwards  he  induced  another 
client  to  advance  a  smaller  sum  on  a  pro- 
posed mortgage  of  the  property.  The  money 
was  paid  to  the  solicitor  by  the  second  client, 
and  a  mortgage  was  prepared  foreiecutionby 
the  first  client,  who,  hofrever,  never  executed 
it,  nor  was  aware  of  the  intended  security. 
The  title  deeds  were  kept  by  the  solicitor 
apart  from  other  deeds  of  the  mortgagor, 
but  were  not  placed  in  any  box  of  the  pro- 
posed mortgagee.  On  the  solicitor  becom- 
ing bankrupt,  and  the  property  having  been 
sold  by  arrangement,  it  was  held,  that  the 
second  client  had  a  valid  security  on  the 
property  as  against  the  assignees;  and  that 
he  was  entitled  to  be  paid  his  principal  and 
interest  and  costs,  prior  to  any  claim  on  the 
part  of  the  assignees  in  respect  to  the  residue 
of  the  sum  secured.  Ex  parte  Heitzel,  3 
De  G.  d!  J.  464.     (Eng.) 

92.  Where  M.,  a  trader,  engaged  in  ex- 
tensive business,  was  in  embarrassed  cir- 


cumstances, and  likely  to  become  bankrupt, 
although  not  suspected  from  January,  1831, 
to  January,  1832,  when  he  actually  became 
bankrupt.  Among  others,  he  owed  his  son 
12,000Z.,  which  debt  upon  his  son's  mar- 
riage, was  settled  on  his  son's  wife.  In 
May,  1831,  some  of  M.'s  property  was  re- 
leased from  mortgage,  and  M.,  at  the  re- 
quest of  his  son,  on  the  1st  of  July,  1831, 
conveyed  it  to  trustees  under  his  son's  mar- 
riage settlement,  as  a  security  for  or  in  dis- 
charge of  the  debt  due  from  him  to  his  son. 
The  transfer  was  not  registered  Or  other- 
wise made  public  till  after  M.'s  bankruptcy. 
A  jury  having  found  that  it  was  not  made 
voluntarily  by  way  of  fraudulent  prefer- 
ence, or  in  contemplation  of  bankruptcy, 
the  court  refused  to  grant  a  new  trial.  Bel- 
cher «.  Prittie,  4  Jf.  £&  Scott,  295;  10 
Bing.  408.     (Eng.) 

93.  A  trader  being  indebted  to  the  de- 
fendant upon  a  balance  of  account  for  goods, 
and  being  pressed  for  payment,  as  an  induce- 
ment for  forbearance,  executed  a  deed  by 
which  he  mortgaged  to  the  defendant  the 
public  house,  in  which  he  carried  on  his 
business,  and  assigned  to  him  his  trade  and 
other  fixtures,  with  a  covenant  for  payment 
with  interest  by  instalments,  the  period  of 
payment  extending  over  several  months,  and 
a  proviso  that,  on  payment  of  the  instal- 
ments, the  deed  was  to  be  void,  but  on  de- 
fault the  defendant  might  enter  and  sell.  He 
continued  his  business,  receiving  supplies 
of  goods  and  advances  from  the  defendant, 
and  making  various  payments  to  creditors, 
until  he  became  bankrupt.  It  was  held,  that 
the  deed  was  not  void  as  a  fraudulent  prefer- 
ence, for  even  if  made  in  contemplation  of 
bankruptcy,  it  was  not  voluntary,  but  pro- 
cured by  pressure  on  the  part  of  the  defend- 
ant. Hale  V.  AUmitt,  18  C.  B.  505 ;  2  Jur., 
N.  S.  904;  25  L.  J.,  C.  P.  267.    (Eng.) 

94.  "When  in  the  order  and  dis- 
position of  the  bankrupt.  Where  a 
person,  who  holds  a  mortgage  to  secure  the 
balance  from  time  to  time  on  a  running  ac- 
count, mortgages  his  security  and  becomes 
bankrupt,  it  is  not  necessary  to  give  notice 
to  the  original  mortgagor  of  the  sub-mort- 
gage, to  take  the  mortgage  debt  out  of  the 
order  and  disposition  of  the  original  mort- 
gagee. In  re  Wright,  1  ^ont,  D.  d  B. 
550.     (Eng.) 
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95.  "When  void.     To  render  a  mort- 
gage void  under  the  35th  section  of  the  bank- 
rupt act,  it  is  not  necessary  that  the  debtor 
knew  or  believed  himself   insolvent;   the 
section  treats  of  insolvency  as  a  condition 
of  fact,  not  of  belief,  and  with  knowledge 
of  which  and  its  consequences  he  is  charge- 
able in  law.  It  follows  as  a  logical  sequence 
that  when  a  man,  insolvent  in  fact,  gives  a 
mortgage  to  one  existing  creditor,  he  does  so 
with  a  view  to  give  him  a  preference.     The 
bankrupt  law  of  1841,  and  the   Massachu- 
setts insolvent  law  and  decisions  commented 
upon.    The  act  of  1841  declares  void  prefer- 
ence made  by  a  party  contemplating  bank- 
ruptcy;  the    act    of   1867  includes  those 
made  by  a  party  being  insolvent,  and  the  de- 
cisions under  the  former  act  are  not  always 
applicable  to  the  present  statute.  The  ques- 
tion whether  the   debtor  knew  or  did  not 
know  of  his   insolvency  is  unimportant  in 
determining  as  to  him,  and  the  purpose  of 
the  act  being  to  enforce  the  equal  distribu- 
tion of  the  estate,  every  act  of  an  insolvent 
that  tends  to  defeat  that  purpose  should  be 
construed  strictly  as  against  him,  and  courts 
should  indulge  every  presumption  permissi- 
ble by  the  well  settled  rules  of  law  to  se- 
cure the  full  benefit  of  this  cardinal  prin- 
ciple of  the  law.     The  strict  definition  of 
insolvency  usually  given  in  commercial  cen- 
ters should  not  be  applied  in  country  places. 
A  party  should  be  held  insolvent  only  when 
he  fails  to  meet  his  debts  according  to  the 
usages  and  customs  of   the  place  of   his 
business;  the  rule  should  be  in  harmony 
with  the  general  custom  of  the  place.   If  an 
insolvent  give  a  mortgage  to  a  creditor  who 
has  reasonable  cause  to  believe  him  insol- 
vent, the  fraud  upon  the  bankrupt  act  is 
complete  as  to  both.    The  question  as  to  the 
creditor  is  whether  he   "had    reasonable 
cause  to  believe  "  the  debtor  insolvent,  not 
what  he  did  believe  ;  the  latter  is  immate- 
rial.   The   creditor  is  not  constituted  the 
sole  judge  of  the  sufBciency  of  the  evidence 
of  his  debtor's  insolvency;  that  is  for  the 
court  to  determine,  the  security  being  at- 
tached.   Where  a  debtor  had,  during  two 
years,  paid  off  only  a  small  portion  of  an 
overdue  debt,  had   sold   out  the  stock  of 
goods  for  which  the  account  was  made,  and 
transferred   a  part   of  the  paper  received 
therefor,  had  applied  for  extension  and  been 
refused,  and  had  previously  declined  to  exe- 


cute a  mortgage  on  the  ground  that  it  would 
injure  his  credit,  and  had  been  pressed  by' 
his  different  creditors — these  facts  consti- 
tuted cause  for  belief  of  insolvency,  and  the 
creditor  cannot  escape  from  the  consequences 
of  knowledge  of  them.  In  re  Wager  & 
Fales,  5  N.  B.  B.  183 ;  3  0.  £.  N.  401. 

96.  Where  a  creditor  at  the  time  of  tak- 
ing a  mortgage,  knows  that  his  debtor's 
property  is  already  mortgaged  to  others 
and  that  claims  due  to  him  remain  unpaid, 
and  his  debtor  is  unable  to  pay  his  employees, 
such  creditor  has  reasonable  cause  to  be- 
lieve his  debtor  insolvent,  and  the  mortgage 
is  void,  although  given  partly  to  secure  a 
present  passing  interest.  Tattle  v.  Truax, 
(Minn.')  1  N.  B.  M.  169 ;  citing  2  Allen,  20 ; 
id.  491 ;  4  Gray,  111 ;  id.  574 ;  2  Gush.  160 ; 
7  How.  627 ;  Black  &  Secor,  1  N.  B.  B.  81. 

97.  A  mortgage  made  to.  a  creditor  at  a 
time  when  his  debtor's  commercial  paper 
over  due  and  unmatured  was  selling  at  fifty 
cents  on  the  dollar,  is  a  fraud  upon  the  pro- 
visions of  the  U.  S.  bankrupt  act  of.  1867; 
and  such  fact  of  his  dishonored  paper,  if 
known  to  the  mortgage  creditor,  will  be 
sufficient  to  warrant  the  presumption  that 
he  had  reasonable  cause  to  believe  his  debt- 
or was  insolvent,  hence  the  mortgage  will 
be  void.  In  re  Tonkin  &  Trewartha,  (Miss.) 
3  N.  B.  B.  149  ;  citing  farrin  v.  Crawford 
et  al.  2  N.  B.  B.  182. 

98.  A  firm  had  notes  past  due  and  fall- 
ing due,  without  available  means  to  meet 
them,  and  obtained  loans  for  the  purpose 
from  parties  liable  on  certain  of  the  firm 
notes  and  private  notes  of  the  members, 
giving  two  new  notes  for  the  loans  so  ob- 
tained, and  securing  payment  thereof  by 
executing  a  mortgage  of  all  the  firm  prop- 
erty. The  firm  was  subsequently  adjudged 
bankrupt,  on  the  petition  of  a  creditor  in  in- 
voluntary bankruptcy,  and  assignee  in  bank- 
ruptcy brought  action  in  equity  to  set  aside 
said  mortgage  as  constituting  a  fraudulent 
preference  under  section  35  of  the  bankrupt 
act.  The  mortgagees  swore  that  they  be- 
lieved the  firm  to  be  solvent  at  the  time 
such  mortgage  was  executed,  and  a  member 
of  the  firm  swore  that  he  believed  the  same, 
and  had  not  then  contemplated  insolvency 
or  bankruptcy.    Held,  that  as  the  firm  was 
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actually  insolvent  when  the  mortgage  was 
executed,  and  the  mortgagees  as  well  as  the 
mortgagor  had  reasonable  cause  to  believe 
that  the  mortgagor  was  insolvent  and  on  the 
eve  of  a  state  of  bankruptcy,  mortgage  must 
be  set  aside  as  void.  Scammon  et  al.  v.  Cole 
et  al.  3  N.  B.  B.  100. 

99.  A  mortgage  being  void  as  to  a  pre- 
existing debt,  because  of  intended  preference, 
is  void  as  to  the  whole.  Tuttle  v.  Truax,  1 
N.  B.  B.  169. 

1 00.  The  lien  of  a  mortgage  executed 
when  bankrupt  was  insolvent,  will  not  be 
recognized  if  the  mortgagee  had  reasonable 
cause  to  believe  that  the  debtor  was  insol- 
vent, and  that  the  mortgage  was  in  fraud  of 
creditors.  Merchants'  Natl.  Bank  of  Has- 
tings V.  Truax,  Qtinn.')  1  N.  B.  B.  146 ; 
Tuttle  V.  Truax,  {Minn.)  1  N.  B.  B. 
169 ;  citing  in  re  Black  &  Secor,  1  N.  B.  B. 
81. 

1 0 1 .  A  creditor  taking  mortgages  on  the 
real  and  personal  estate  of  his  debtor,  well 
aware  at  the  time  that  he  (debtor)  has  no 
money  to  pay  the  debt  long  overdue,  must 
be  presumed  to  have  knowledge  of  the  insol- 
vency, and  is  guilty  of  taking  a  preference 
in  fraud  of  the  U.  S.  bankrupt  act  of  1867, 
and  the  security  thus  obtained  is  void.  In 
re  Graham  et  al.  5N.B.B.9S;  s.  c.  2  U. 
L.  N.  73. 

102.  If  the  validity  of  a  mortgage  made 
by  an  insolvent  debtor  upon  his  homestead, 
to  secure  a  preexisting  debt  within  six 
months  previous  to  the  commencement  of 
proceedings  in  insolvency,  is  questioned  on 
the  ground  that  it  was  no't  made  in  the 
usual  and  ordinary  course  of  his  business, 
and  the  evidence  simply  shows  that  he  was 
a  millwright,  and  had  no  other  occupation  or 
business,  the  jury  should  be  instructed  that 
the  mortgage  was  not  made  in  the  usual  and 
ordinary  course  of  his  business.  Nary  v. 
Merrill,  8  Allen,  {Mass.')  451. 


MORTGAG-EE. 

1.  Assignee,  without  notice.  An 
assignee  in  insolvency  who  has  taken  pos- 
session of  personal  property  which  had  been 
mortgaged  by  the  debtors  in  fraud  of  credi- 


tors, and  filed  a  bill  in  equity  to  prevent  a 
transfer  of  the  mortgage  by  th«  mortgagee, 
may  hold  the  same  against  one  to  whom  the 
mortgage  and  the  note,  which  it  was  given 
to  secure,  were  subsequently  assigned  for  a 
good  consideration  and  without  notice.  Bige- 
low  V.  Smith,  2  Allen,  {Mass.)  264. 

2.  Of  fraudulent  mortgages  may 
sue  debtor  on  mortgage  debt.  A 
mortgagee  of  personal  property  from  whom, 
after  a  foreclosure  of  the  mortgage  and  a 
sale  of  the  property,  the  assignee  in  insol- 
vency of  the  mortgagor  has  recovered  its 
value  by  suit,  upon  the  ground  that  the  mort- 
gage was  fraudulent,  may  maintain  an  action 
against  the  debtor  on  the  mortgage  debt. 
"Whitney  v.  Willard,  13  Ch-ays'  {Mass.)  203. 

3.  An  equitable  mortgagee  of  leasehold 
property  must  satisfy  a  distress  for  rent  out 
of  the  proceeds  of  the  sale,  and  can  only  prove 
deficiency.  Sx  parte  Cocks,  2  Beae.  di 
Chit.  8.    (Eng.; 

4.  Where  there  has  been  an  order  for 
the  sale  of  mortgaged  property,  and  the  sale 
afterwards  deferred,  the  mortgagee  is  entitled 
to  apply  the  rents  and  profits  in  reduction 
of  the  interest  accruing  subsequently  to  the 
order  of  sale,  and  up  to  the  time  of  taking 
the  account.  ExpaTteB,Sim.shottom,4:Deae. 
&  Chit.  198  ;  2  Mont.  &  Ayr.  79.      (Eng.) 

5.  In  general  an  equitable  mortgagee  is 
not  entitled  to  his  rents  prior  to  the  date  of 
the  order  for  sale.  But  where,  prior  to  the 
bankruptcy,  the  mortgagor  absconded,  and 
the  equitable  mortgagee  of  part  of  the  pro- 
perty, took  possession  of  that  part  from  an 
agent,  and  a  flat  issued  against  the  mortga- 
gor, and  then  the  solicitor  to  the  commission, 
on  behalf  of  the  creditors  and  the  equitable 
mortgagee,  jointly  appointed  the  same  agent 
to  manage  the  whole  property,  which  agent 
was  subsequently  adopted  by  the  assignees. 
Keld,  that  the  mortgagee,  though  he  was  also 
petitioning  creditor,  was  entitled  to  the  rents 
from  his  first  taking  possession.  Ex  parte 
Bignold.  4  Beac.  &  Chit.  259 ;  2  Mmt.  & 
Ayr.  16.     (Eng.) 

6.  Equitable  mortgagees  having  received 
rents  before  an  order  for  sale,  are  entitled  to 
retain  the  same  as  against  the  as.signees,  and 
are  not  bound  to  refund,  as  a  condition  for 
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obtaining  the  order.    Ex  parte  Williams,  13 
W.  B.  564;  L.  T.,  N.  S.  190.     (Eng.) 

7.  An  equitable  mortgagee  of  one  partner 
for  a  debt  due  from  the  other,  may  prove 
his  whole  debt  against  the  separate  estate 
of  that  partner,  and  retain  his  security 
against  the  first.  Ex  parte  Rogers,  1  Seac. 
&  Chit.  38.     (Eng.) 

8.  One  of  two  partners  deposited  the 
deeds  of  his  own  estate,  by  way  of  equit- 
able mortgage,  to  secure  a  partnership  debt, 
and  afterwards  became  banlirupt,  the  other 
being  solvent.  Seld,  that  an  order  may  be 
made  for  the  sale  of  the  equitable  mortgage ; 
but  no  proof  allowed  against  the  bankrupt 
partner  for  the  purpose  of  receiving  divi- 
dends. Ex  parte  Lloyd,  3  Deac.  305;  3 
Mont.  <&  Ayr.  601.     (Eng.) 

9.  A  joint  creditor  took  an  equitable 
mortgage  from  one  of  two  partners,  as  a 
security  for  his  debt ;  after  which  that  part- 
ner died,  and  the  other  partner  became 
bankrupt.  Held,  that  the  creditor  might 
prove  the  amount  of  his  debt  without  the 
previous  sale  of  his  security.  Ex  parte 
Bowden,  1  Deac.  <&  Chit.  135.     (Eng.) 

10.  In  April,  1826,  A.  having  contracted 
to  purchase  an  estate  from  B.,  and  having 
had  the  title  deeds  delivered  to  him,  agreed 
to  deposit  the  same  with  0.  as  a  security 
for  the  loan  of  5,0002.  and  to  give  him  the 
mortgage  as  soon  as  the  legal  estate  was  con- 
veyed to  him.  B.  afterwards  conveyed  the 
estate  to  A.,  but  before  such  conveyance  was 
made,  and  after  the  title  deeds  had  been  de- 
posited with  C,  the  latter  refused  to  com- 
plete the  mortgage,  unless  A.  would  agree  to 
pay  usurious  interest  upon  the  sum  of  5,000/. 
A.  having  so  agreed,  delivered  to  C.  the  deed 
of  conveyance  of  the  estate  from  B.  to  A. 
A.  afterwards  became  bankrupt,  and  in  an 
action  of  trover  brought  to  recover  the  deeds, 
it  was  held,  that  the  original  possession  of 
the  title  deeds  being  perfectly  good,  gave  C. 
a  right  to  the  estate  whenever  B.  should  have 
conveyed  that  estate  to  A. ;  and  that  he  and 
not  A.'fi  assignees  had  a  right  therefore  to 
the  deed  of  conveyance  from  B.  to  A.  Wood 
V.  Grimwood,  10  B.  &  C.  679.     (Eng.) 

1  l.^The  bankrupts  deposited  only  one  of 
their  title  deeds,  which  however  was  the 


principal  conveyance  of  the  property,  as  a 
security  for  a  debt,  leaving  the  other  deeds 
in  the  hands  of  their  own  solicitors.  Held, 
that  this  was  a  good  equitable  mortgage. 
Exparte  Chippendale,  1  Beac.  67.  (Eng.)  - 


MORTG-AG-ED  PROPERTY. 

1.  Redemption  of.  If  a  bankrupt, 
since  his  application  in  bankruptcy,  has  pur- 
chased an  equity  of  redeeming  mortgaged 
land,  the  mortgagee  (though  he  have  also 
bought  the  bankrupt's  right  to  the  land  by 
a  sale  in  bankruptcy),  cannot  bar  the  bank- 
rupt's right  to  redeem  by  merely  showing 
that,  at  the  time  of  such  application  the 
bankrupt  had  a  conditional  bond  for  a  con- 
veyance to  him  of  the  equity,  unless  the 
mortgagee  shall  have  performed  the  condition 
of  the  bond.  Before  such  purchaser  from 
the  assignee  in  bankruptcy  can  be  treated  as 
the  owner  of  the  right  of  redemption  he  must 
have  established  the  right  by  a  suit  in  equi- 
ty, in  which  all  opposing  interests  had  op- 
portunity to  be  examined.  Kittridge  v.  Mc- 
Laughlin, 33  Maine  B.  327. 

2.  Sale  of.  The  district  court  has  power 
to  authorize  a  sale  of  mortgaged  property 
discharged  of  the  incumbrances ;  but  such 
a  sale  should  not  be  ordered,  when  the  sub- 
stantial rights  of  the  mortgagee  wEl  be  in- 
juriously affected  by  it.  Dwight  et  al.  v. 
Ames  et  al.  2  N.  B.  B.  147. 

3.  A  register  may  be  appointed  by  the 
bankruptcy  court  a  special  custodian  of 
property  which  is  advertised  for  sale  under 
a  mortgage,  and  be  directed  to  sell  the  same 
under  General  Orders  19  &  21 ;  with  the  au- 
thority to  make  other  advertisements  than 
those  required  by  the  rules  of  court.  The 
order  should  designate  the  bank  in  which 
the  money  proceeds  of  the  sale  shall  be  de- 
posited as  a  separate  fund  subject  to  the  fur- 
ther orders  of  the  couft.  The  register  may 
also  be  directed  to  make  the  deed  to  the  pur- 
chaser, and  to  convey  title  under  the  order 
of  the  court  free  from  certain  liens  in  pursu- 
ance to  sec.  20  of  the  act,  and  the  lien  of  the 
mortgage  will  be  transferred  from  the  prop- 
erty so  sold  to  the  proceeds  of  the  sale.  If 
advisable  in  order  to  obtain  a  better  price  for 
the  property,  an  injunction  already  granted 
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may  be  removed  or  modified  so  that  a  sale 
may  be  had  under  a  judgment,  and  the  referee 
may  make  out  the  deed.  In  re  Hanna, 
(&  D.  N.  r.)  5  N.  B.  B.  292. 


MOTION  TO  DISMISS  APPEAL. 

1.  The  revisory  jurisdiction  of  the  U.  S. 
circuit  court  as  to  questions  arising  in  the 
progress  of  the  cause  is  not  exercised  by  ap- 
peal but  by  petition.  In  re  Reed,  2  N.  B. 
B.2. 

S.  Where  a  creditor's  claims  was  rejected 
by  the  district  court,  but  the  creditors  took 
an  appeal  and  gave  the  notice  required  by 
section  8  of  the  bankrupt  act,  but  instead  of 
following  up  their  appeal  by  entering  the 
same  in  the  circuit  court,  and  filing  there- 
with within  the  ten  days  limited  therefor  a 
statement  in  writing  of  their  claim,  setting 
forth  the  same  substantially  as  in  a  declara- 
tion for  the  same  cause  of  action  at  law,  to 
which  the  assignee  should  plead,  and  the 
cause  proceed  to  trial  as  in  action  at  law, 
they  did  nothing  by  way  of  statement  or 
declaration,  nor  even  entering  such  appeal 
in  the  court  during  the  said  ten  days,  nor 
have  they  at  any  time  since  filed  such  state- 
ment or  declaration.  Seld,  both  the  statute 
and  the  rule  requires  this  in  appeals.  Non- 
compliance with  the  provisions  of  sections  8, 
24,  and  rule  26,  are  grounds  for  dismissing 
an  appeal  or  attempted  appeal  from  the  U. 
S.  district  to  the  U.  S.  circuit  court.  In  re 
Coleman,  (_U.  S.  G.  C.)  5  N.  B.  B.;  in  re 
Place  &  Sparkman,  (JV.  r.)  4  N.  B.  B. 
178. 


MOTION  TO  PLEAD  DIS- 
CHARGE. 

1.  A  motion  by  defendant  for  leave  to 
plead  his  bankrupt  discharge,  will  be 
granted  on  terms,  notwithstanding  a  delay  of 
about  two  years  has  intervened  after  suit 
commenced,  the  plaintiff  not  having  pro- 
ceeded against  him  in  the  meantime.  Cen- 
ter et  al.  V.  Gosling,  1  How.  P.  B.  210. 


MUTUAL  DEBTS  AND  CRED- 
ITS. 

1 .  Where  a  bank  holds  a  protested  accept- 
ance of  one  of  its  regular  depositors  and  he 
has  a  balance  to  his  credit  in  the  bank,  which 
the  bank  applies  as  a  credit  on  the  protested 
acceptance,  and  the  depositor  within  a  month 
afterwards  is  adjudged  a  bankrupt.  Held, 
that  the  bank  has  a  right  to  set  off  the 
amount  of  the  draft  against  the  deposit, 
thereby  reducing  the  amount  of  the  draft, 
and  that  the  bank  should  not  pay  over  to 
the  assignee  the  amount  of  said  deposit. 
In  re  Petrie  et  al.  (S.  B.  N.  T.)  5  N. 
B.B. 

2.  That  in  all  cases  of  mutual  debts  or 
mutual  credits  between  the  parties,  the  ac- 
count between  them  shall  be  stated,  and  one 
debt  set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid,  but  no  set-off 
shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate.  Provided,  That 
no  set-off  shall  be  allowed  in  favor  of  any 
debtor  to  the  bankrupt  of  a  claim  purchased 
by  or  transferred  to  him  after  the  filing  of 
the  petition.  Section  20  U.  S.  bankrupt  act, 
1867. 

3.  A  settlement  of  an  open  account  must 
be  made  prior  to  proof.  In  re  Jones,  2  N. 
B.  B.  20. 

4.  What  are  and  -what  are  not. 
Where  the  defendant  kept  cash  with  M.  & 
W.,  bankers,  and  accepted  a  bill  drawn  by 
one  of  the  partners  in  the  house,  and  in- 
dorsed by  that  partner  to  the  house,  who 
discounted  and  afterwards  indorsed  it  for 
value  to  S.  Before  the  bill  became  due,  M. 
&  W.  had  become  bankrupts,  having  funds 
in  the  hands  of  S,  more  than  sufficient  to 
meet  the  bill,  and  having  in  their  hands 
money  belonging  to  the  defendant.  When 
the  bill  became  due,  S.  presented  it  for  pay- 
ment to  the  defendant,  who  having  refused 
to  pay,  S.  paid  himself  out  of  the  funds  of 
M.  &  W.  remaining  in  his  hands,  and  deliv- 
ered the  bill  to  their  assignee.  It  was  held, 
in  an  action  by  the  assignees  against  the  de- 
fendant as  acceptor  of  the  bill,  that  there  had 
been,  before  the  bankruptcy,  a  mutual  credit 
between  the  bankrupts  and  defendant,  and 
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that  the  latter  was  entitled  to  set  oiF  against 
the  sum  due  to  the  bankrupts  on  the  bill, 
the  debt  due  to  him  by  them  at  the  time  of 
their  bankruptcy.  BoUand  v.  Nash,  fi  B.  & 
C.  105  ■,2M.(&B.  189.    (Eng.) 

5.  The  defendant,  in  consideration  of 
having  received  A.'s  acceptance  for  201.,  un- 
dertook to  indorse  to  A.  a  bill  drawn  by  the 
defendant  on  E.,  payable  to  the  defendant's 
order.  He  gave  the  bill  but  would  not  in- 
dorse it.  On  an  action  by  the  assignees  of 
A.,  who  had  become  bankrupt  and  whose 
acceptance  was  dishonored,  it  was  held,  that 
the  contract  to  indorse  was  not  a  subject  of 
mutual  credit  within  6  Geo.  4,  c.  16,  s.  50, 
and  could  not  have  been  set  off  by  the  assig- 
nees against  the  201.  due  from  A.  to  the  de- 
fendant. Kose  V.  Sims,  1  B.  di  Ad.  521. 
(Eng.) 

6.  A.,  B.  &  C,  traders  in  partnership, 
were  indebted  to  H.  in  51,9812.  12s.  Upon 
the  dissolution  of  the  firm,  it  was  found 
that  C,  the  retiring  partner,  was  indebted 
to  the  firm  in  6,817Z.  9s.  6d.  supposing  all 
the  debts  of  the  firm  (including  that  of  H.) 
to  be  paid ;  whereupon  it  was  agreed  be- 
tween them  that  C.  should  pay  to  A.  &  B. 
the  6,817Z.  9s.  &d.,  and  should  assign  to 
them  all  the  assets  and  efiects  of  the  firm, 
they  undertaking  to  pay  the  partnership 
debts.  A.  &  B.'  subsequently  becoming 
bankrupts,  leaving  unpaid  of  the  debts  due 
to  H.  a  balance  of  47,000?.,  it  was  held, 
that  C.'s  liability  to  H.  did  not  constitute  a 
debt  or  mutual  credit,  which  could  be  set- 
off under  6  Geo.  4,  c.  16,  s.  50,  in  an  action 
by  the  assignees  of  A.  &  B.  against  him  for 
the  recov^y  of  the  6,817Z.  9s.  Sd.  due  from 
him  to  the  firm.  Abbott  v.  Hicks,  7  Scott, 
715;  5  Bing.,  N.  C.  578;  3  Jiw.  871. 
(Eng.) 

7.  An  underwriter  cannot  set  off,  as  a 
mutual  credit,  against  a  loss  accruing  after 
bankruptcy  of  the  assured,  premiums  of  the 
same  and  other  policies  due  before  the  bank- 
ruptcy from  the  assured,  who  was  himself 
his  own  insurance  broker  in  effecting  those 
poUcies.  Neither  can  he  set  off  returns  of 
premiums  upon  voyages,  not  complete  be- 
fore the  bankruptcy,  although  the  under- 
writer must,  upon  the  conclusion  of  the  ad- 
venture, necessarily  become  debtor  to  the 
assumed,  either  for  a  loss  or  a  return  of 


premium.     Glennie  v.  Edmunds,  4  Taimt. 
775.    (Eng.) 

8.  Where,  under  an  agreement,  the  plain- 
tiffs and  defendants  were  jointly  entitled  to 
the  benefits  of  a  charter  party,  and  the 
plaintiffs  assigned  their  interest  in  it  by 
indorsement  to  D.,  their  creditor,  at  the 
same  time  giving  the  defendant  notice  of 
the  assignment,  and  afterwards  became  a 
bankrupt.  The  assignees  of  the  charter 
party  having  sued  on  it  in  the  names  of  the 
plaintiffs,  the  defendants  pleaded  the  bank- 
ruptcy of  the  plaintiffs  by  which  the  right 
to  their  choses  in  action  vested  in  their  as- 
signees in  bankruptcy.  Eeplication  setting 
forth  the  assignment  of  by  the  plaintiffs, 
of  their  interest  in  the  charter  party  to  D., 
and  notice  to  the  defendants  of  that  assign- 
ment given  by  them  before  the  bankruptcy 
of  the  plaintiffs,  and  that  the  plaintiffs  sued 
on  account  of  D.  Rejoinder  setting  up  the 
previous  agreement  between  the  plaintiffs 
and  defendants  to  share  the  benefits  of 
the  charter  party,  by  way  of  a  mutual 
credit  between  the  parties,  on  which  an 
account  should  be  stated,  and  one  de- 
mand set  off  against  the  other.  It  was 
held  bad  in  substance,  for  at  the  time  of  the 
bankruptcy  no  mutual  credit  existed  be- 
tween the  plaintiffs  and  defendants.  Boyd 
V.  Mangles,  16  M.  &  W.  337.     (Eng.) 

9.  The  defendant  pleaded  to  a  declaration 
by  assignees  for  goods  sold  and  delivered  by 
the  bankrupt,  that  before  notice  of  any  act 
of  bankruptcy,  and  before  issuing  of  the  fiat 
and  before  the  action,  the  defendant  gave 
credit  to  the  bankrupt  by  accepting  bills  of 
excharge  for  his  accommodation,  without 
any  consideration  or  value,  which  bills  were, 
before  notice  of  the  bankruptcy,  negotiated 
by  the  bankrupt  for  his  own  use  and  benefit; 
that  the  credits  so  given  were  likely  to  end 
in  debts  from  the  bankrupt  to  the  defendant, 
and  that  afterwards  and  before  action,  the 
defendant  paid  the  bills.  It  was  held,  a 
good  set-off  under  9  Geo.  4,  c.  16,  s.  20,  on 
the  ground  that  a  mutual  credit  was  shown. 
Russell  V.  Bell,  8  M.(&  W.  277;  1  D.,  N. 
S.  107.     (Eng.) 

10.  Where  three  partners  delivered  bills 
to  D.  for  a  special  purpose.  Two  of  the 
partners  became  bankrupts.  In  an  action 
by  their  assignees  against  D.  for  the  pro- 
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ceeds  of  the  bills,  it  was  held,  that  one  of 
the  partners  not  having  been  made,  this  was 
not  a  case  of  mutual  credit  within  5  Geo.  2, 
0.  30,  s.  28,  so  as  to  entitle  the  defendant  to 
set  off  the  bills  against  a  debt  due  to  him 
from  the  partners.  Stamforth  v.  Fellows,  1 
Marsh,  184;  2  Rose,  151.    (Eng.) 

11.  P.  &  Co.  having  borrowed  a  large 
sum  from  the  bank  of  Bengal,  deposited 
company's  paper  with  the  bank  to  a  greater 
amount,  as  a  collateral  security,  accompa- 
nied with  a  written  agreement  authorizing  the 
bank,  in  default  of  non-payment  by  a  given 
day,  "  to  sell  the  company's  paper  for  the 
reimbursement  of  the  bank,  rendering  to  P. 
&  Co.  any  surplus."  Before  default  P.  &  Co. 
were  declared  insolvents,  under  the  Indian 
insolvent  act,  9  Geo.  4,  c.  73.  At  the  time 
of  the  adjudication  of  insolvency  the  bank 
were  holders  of  two  promissory  notes  of  P. 
&  Co.,  which  they  had  discounted  for  them 
before  the  loan.  The  time  for  repayment 
having  expired,  the  bank  sold  the  company's 
paper,  the  proceeds  of  which,  after  satisfy- 
ing the  principal  and  interest,  produced  a 
considerable  surplus.  In  an  action  by  the 
assignees  of  P.  &  Co.,  against  the  bank,  to 
recover  the  surplus,  it  was  held,  that  the 
bank  could  not  set  off  the  two  promissory 
notes,  and  that  the  case  did  not  come  within 
the  mutual  credit  clause  in  bankruptcy  act. 
Young  V.  Bank  of  England,  1  Moore,  P.  C. 
C.150;  lDeac.622.    (Eng.) 

12.  The  defendant  advanced  the  money 
to  purchase  a  string  of  pearls  on  joint  ac- 
count of  himself  and  C.  and  agreed  that  the 
profit  and  loss  thereon  should  be  equally  di- 
vided, C.  paying  his  share  of  interest  till  the 
pearls  were  sold.  0.  being  indebted  to  the 
defendant  at  the  time  became  bankrupt. 
The    pearls  were   aftewards   sold,  and  the 

'  money  received  by  the  defendant.  In  an 
action  by  the  assignees  of  0.  for  his  share  of 
the  money  received,  it  was  held,  that  the 
defendant  was  entitled  to  set  off  the  debt 
due  from  0.  to  himself,  this  being  a  case  of 
mutual  credit  within  5  Geo.  2,  c.  30,  s.  28. 
French  v.  Eenn,  3  Dougl.  257.    (Eng.) 

13.  Where  A.,  a  merchant,  employed  B. 
a  broker  to  effect  policies,  and  sell  goods, 
and  trusted  him  with  the  possession  of  the 
policies  ;  A.,  being  indebted  to  B.  for   pre- 


miums of  insurance,  and  having  obtained 
an  advance  of  money  upon  a  pledge  of  goods 
placed  in  B.'s  hands  for  sale,  but  not  on 
those  goods,  to  the  exclusion  of  A.'s  general 
creditors,  became  bankrupt;  afterwards  a 
loss  happened,  and  B.  received  it  from  the 
underwriters.  It  was  held,  that  this  was  a 
mutual  credit  and  that  B.  might  retain  the 
sum  received  for  the  loss,  in  liquidation 
of  his  advances,  as  well  as  of  the  balance 
due  for  premiums.  Olive  v.  Smith,  5 
Taunt.  58;  2  Bose,  722.    (Eng.) 

14.  Where  D.  and  another  purchased 
goods  of  two  London  houses,  and  shipped 
them  upon  speculation  to  a  foreign  port  in 
the  name  of  C,  and  not  wishing  to  appear  as 
principals  in  the  transaction,  represented  to 
the  London  houses  and  to  the  consignees 
abroad,  that  C.  was  the  principal,  and  that 
they  acted  merely  as  his  agents ;  and  after 
the  shipment  the  London  houses  made  ad- 
vances to  D.  and  his  partner,  as  agents  of 
C,  on  account  of  the  goods,  the  proceeds  of 
which  remained  in  the  hands  of  the  con- 
signees abroad ;  and  C.  also  advanced  money 
to  B.  and  his  partner,  who  afterwards  be- 
came bankrupt,  and  at  the  date  of  the  com- 
mission were  indebted  to  C.  for  such  ad- 
vances. It  was  held,  in  an  action  by  the 
assignees  for  money  had  and  received,  that 
he  had  a  right  to  retain  the  proceeds  of  the 
goods  as  a  set-off  for  money  advanced  to 
the  bankrupts,  it  being  a  case  of  mutual 
credit.  Easum  v.  Cato,  1  D.  &  B.  530 ;  5 
B.d;A.86l.    (Eng.) 

16.  In  order  to  constitute  a  mutual 
credit  it  must  be  confined  to  pecuniary  de- 
mands or  such  credits  as  in  tjjeir  nature 
will  terminate  in  a  debt.  Rose  «.  Hart,  2 
Moore,  547  ;  8  Taunt.  499.    (Eng.) 

17.  A  guarantee  being  merely  a  con- 
tract to  indemnify  against  contingent  dam- 
ages cannot  form  the  subject  of  a  mutual 
credit.  Sampson  v.  Barton,  4  Moore,  519 ; 
2B.(&.B.89.    (Eng.) 


NATIONAL  BANKS. 

1 .  Banks  created  by  the  government  solely 
for  its  own  uses,  and  where  the  stock  is 
exclusively  owned  by  the  government,  are 
public  corporations ;  but  a  bank  whose  stock 
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is  owned  by  private  persons  is  a  private 
corporation,  though  its  object  and  opera- 
tions partake  of  a  public  nature,  and  though 
the  government  may  become  a  partner  in 
the  association  by  sharing  veith  the  copart- 
ners in  the  stock.  "When  government  be- 
comes a,  partner  in  any  trading  company  it 
divests  itself  so  far  as  concerns  the  transac- 
tions of  that  company  of  its  sovereign  char- 
acter, and  takes  that  of  a  private  citizen. 
United  States  Bank  v.  Planter's  Bank,  9 
Wheat.  907 ;  Sweatt  c.  The  Boston,  Hart- 
ford &  Brie  Railroad  Company  et  ai.  5  N- 
B.  B.  234. 


NECESSARIES    SOLD     TO     A 
FIRM. 

1 .  A  claim  for  articles  delivered  to  a  firm 
cannot  be  excepted  from  the  operation  of  a 
certificate  of  discharge  in  insolvency  on  the 
ground  that  the  articles  were  necessaries  ac- 
tually used  in  the  families  of  the  debtors. 
Drake  v.  Bailey,  5  Allen,  (ilfass.)  210. 


NEG-LIG-ENCE. 

1.  Of  assignee.  The  neglect  on  the 
part  of  the  assignee  to  give  proper  notice  to 
creditors  renders  the  bankrupt  liable  to 
lose  his  right  to  a  discharge.  In  re  Bushey, 
(Pa.)  3  N.  B.  B.  167. 

2.  Of  bankrupt.  The  negligence  of 
the  bankrupt  in  acting  does  not  enable  his 
creditors  to  pursue  his  estate.  King  v. 
Dietz,  12  Perni.  Bejports,  156. 


NEW  BRUNSWICK. 

1.  Discharge  in  bankruptcy- 
granted  in.  An  action  on  a  contract  made 
in  New  Brunswick  and  to  be  performed 
there  must  be  governed  by  the  laws  of  that 
province.  A  discharge  in  bankruptcy  in 
New  Brunswick  on  such  contract,  if  held 
valid  in  that  province,  will  also  be  held  valid 
in  this  state.  The  certificate  of  such  dis- 
charge is  admissible  in  the  courts  of  this 
state  as  evidence  prima  facie  of  the  facts 
stated  therein,  and  that  the  proceedings  in 
bankruptcy  were  regular.  But  the  certifi- 
cate must  show  when  the  defendant  became 
a  bankrupt  and  when  the  fiat  in  bankruptcy 
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issued;  and  there  must  also  be  evidence 
that  the  contract  in  suit  was  provable  under 
such  fiat.  When  the  protection  of  a  bank- 
rupt law  is  invoked,  the  defendant  must 
show,  in  the  first  instance,  that  he  is  within 
its  provisions.  Mansfield  v.  Andrews,  41 
Me.  B.  591. 

2.  Where  the  decree  of  a  court  of  an 
other  government  is  interposed  to  judicial 
proceedings  in  this  state,  the  jurisdiction  of 
such  court  may  properly  become  a  matter  of 
inquiry.  And  where  a  person  residing  in 
this  state,  petitions  a  court  of  bankruptcy 
in  the  province  of  New  Brunswick,  and  ob- 
tains a  discharge  from  all  his  debts,  under 
the  decree  of  that  court,  such  discharge  is 
invalid  and  can  have  no  effect  even  upon 
a  contract  entered  into  in  that  province, 
but  where  such  court  of  bankruptcy  has 
jurisdiction  of  the  persons  applying  for  the 
benefit  of  the  bankrupt  act  of  that  province, 
and  a  decree  is  made  in  conformity  with  the 
requirements  of  their  law,  it  operates  to  dis- 
charge the  contracts  of  the  applicant,  and 
cannot  be  impeached  in  a  subsequent  action 
upon  such  contracts  prosecuted  in  this  state 
by  a  citizen  of  that  province.  The  laws  of 
a  foreign  country  in  their  effect  upon  con- 
tracts made  under  them  are  recognized  not 
as  having  any  binding  force  in  our  courts 
but  on  the  principle  of  international  comity. 
As  the  bankrupt  act  of  New  Brunswick 
gives  no  liens  upon  property  attached,  the 
attachment  of  the  property  of  a  petitioner  for 
their  benefit  before  his  petition  is  filed  can- 
not operate  to  hold  the  property  after  he  has 
obtained  his  discharge  from  the  contract  on 
which  the  seizure  was  made.  Long  v.  Ham- 
mond, 40  Me.  B.  204. 


NEW  CREDITOR. 
I .  Where  a  bankrupt  (after  an  assignee 
has  been  chosen),  with  leave,  has  amended 
his  schedules  so  as  to  include  a  new  creditor, 
it  is  not  nececessary  to  call  a  new  meeting 
of  creditors  for  the  purpose  of  choosing  an 
assignee.  This  would  be  contrary  to  the 
spirit  and  intent  of  the  bankrupt  act.  The 
^ew  creditor  should  receive  full  notice  of 
the  state  of  the  case,  and  he  has  an  oppor- 
tunity under  the  United  States  supreme 
court  orders  to  petition  for  the  removal  of 
the  asssignee  for  cause.  In  re  Carson,  {8. 
n.  N.Y.)  5  N.  B.  B.  291. 
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NEW  PETITION- NEW  PROMISE, 


NEW  PETITION". 

1 .  "Where  the  debtor,  on  voluntary  peti- 
tion, was  adjudged  a  bankrupt  on  the  seyen- 
teenth  of  February,  1868,  but  neglected  to 
make  application  for  final  discharge  until 
the  third  of  May,  1869,  it  appearing  to  the 
court  that  no  assets  had  come  to  the  hands 
of  the  assignee,  and  that  the  application  for 
discharge  was  not  made  within  one  year 
from  the  date  of  adjudication,  his  discharge 
was  refused.  The  debtor  afterwards  filed 
a  new  petition  in  bankruptcy  and  was  ad- 
judged a  bankrupt,  and,  on  motion  of  the 
creditors  to  vacate  the  adjudication  and 
strike  the  petition  from  the  file,  held,  that 
the  refusal  of  the  court  to  grant  a  discharge 
upon  that  ground  was  no  bar  to  the  new  pro- 
ceedings. In  re  Farrell,  (N.  J.)  5  JV.  B.  S. 
125. 


NEW  PROMISE. 

1.  After  discharge.  In  an  action  on  a 
debt  fi:om  which  the  debtor  has  received  a 
certificate  of  discharge  in  insolvency,  evi- 
dence of  promises  made  before  the  com- 
mencement of  proceedings,  to  pay  the 
debt  notwithstanding,  are  inadmissible,  and 
their  admission  is  ground  of  exception,  al- 
though accompanied  by  evidence  of  a  sub- 
sequent promise,  and  "only  for  the  purpose 
of  showing  that  the  defendant  would  be 
likely  to  make  the  promise  after  he  went 
into  insolvency,  and  as  showing  that  he  con- 
sidered it  an  honorary  debt,"  and  although 
the  jury  are  instructed  that  "  to  entitle  the 
plaintiff  to  recover  they  must  be  satisfied 
that  the  debt,  after  the  commencement  of 
the  insolvency  proceedings,  unconditionally 
promised  the  plaintiff  to  pay  his  debt.  Reed 
V.  Frederick,  8  Grays'  (JMass.)  230. 

2.  By  baookrupt.  Of  new  promises  by 
bankrupts,  respecting  debts  discharged  by 
the  bankruptcy.  Patten  v.  Bllingwood,  32 
Me.  B.  163. 

3.  Consideration  for.  The  moral  ob- 
ligation resting  on  an  insolvent  debtor  who 
has  obtained  an  insolvent's  discharge,  is  a 
good  consideration  for  a  subsequent  promise 
to  pay  a  debt.  A  promise  to  a  petitioning 
creditor  is  equally  valid  as  to  an  opposing 
creditor.     McNair  v.  Gilbert,  3  Wend.  344. 


4.  A  moral  obligation  to  pay  constitutes 
a  valid  consideration  for  a  new  promise,  not- 
withstanding a  bankrupt  discharge ;  but  to 
maintain  an  action  on  a  promise  to  pay  when 
able,  proof  of  the  ability  to  pay  must  be 
given.  Ingersoll  v.  Khoades,  Lalor's  Swp. 
371. 

5.  A  debt  discharged  under  the  TJ.  S. 
bankrupt  act  of  1841,  is  a  sufficient  consid- 
eration for  a  promise  made  after  the  decree 
of  bankruptcy  to  pay  the  same  demand.  A 
new  promise  to  pay  a  debt,  which  otherwise 
would  have  been  discharged  by  proceedings 
in  bankruptcy,  made  after  the  decree  of 
bankruptcy  and  before  the  certerficate  of 
discharge,  is  valid  and  binding  upon  the 
party  making  it.  Corliss  v.  Shepherd,  28 
Me.  B.  550. 

6.  Evidence  of.  "WTiere  a  defendant, 
after  having  obtained  an  insolvent's  dis- 
charge, on  receiving  a  letter  from  the  plaintiff 
said,  "It  is  an  honest  debt.  I  will  pay  it;  I 
will  pay  part  if  not  the  whole  before  you 
leave."  And  there  was  no  evidence  of  any 
other  debt  due  to  the  plaintiffs  than  that 
declared  upon,  which  consisted  of  two  notes 
given  by  the  defendant  to  the  plaintiffs  be- 
fore his  discharge,  and  the  defendant  did  not 
produce  the  letter,  it  was  held  that  the  evi- 
dence was  prima  fade  sufficient  to  support 
the  replication  of  a  new  promise.  In  case 
of  a  new  promise  after  an  insolvent  dis- 
charge, the  plaintiff  may  declare  on  the 
original  promise,  and  insist  on  the  new 
promise  by  way  of  replication.  Fitzgerald 
V.  Alexander  et  al.  19  Wend.  402. 

7.  New  contract.  The  indorsement 
of  a  negotiable  note,  is  a  new  contract  be- 
tween the  parties,  and  where  such  note  was 
made  in  Massachusetts,  by  a  citizen  of  such 
state,  and  payable  to  another  citizen  of  such 
state,  at  any  bank  in  Boston,  and  by  him 
indorsed  to  a  citizen  of  Maine,  before  matu- 
rity and  before  proceedings  in  insolvency, 
the  rights  of  such  indorsee  are  not  affected 
by  a  discharge  of  the  maker  in  Massachu- 
setts, under  the  insolvent  laws  of  that  state. 
Felch  V.  Bugbee,  48  Me.  B.  9. 

8.  A  promise  to  pay  a  debt  discharged 
under  the  insolvent  law  is  a  new  contract. 
A  suit  on  such  contract  can  be  brought  only 
in  the  name  of  the  person  with  whom  the 
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contract  is  made ;  and  a  note,  the  evidence 
of  the  original  debt,  has  no  connection  with 
such  suit,  other  than  as  furnishing  a  consid- 
eration for  the  new  promise.  In  declaring 
in  an  action  brought  after  such  new  con- 
tract, the  plaintiff  may  set  forth  the  original 
cause  of  action,  and  in  his  replication  aver 
the  new  promise.  Depuy  v.  Swart,  3  Wend. 
135. 

9.  Of  bankrupt.  New  promise  need 
not  be  to  an  agent  of  the  creditors  to  give 
a  good  cause  of  action.  McKinley  v.  Keson, 
5  Penn.  B.  369. 

10.  To  pay  debts  discharged,  &c. 
Where  the  original  demand  has  been  barred 
by  a  bankrupt's  or  insolvent's  discharge,  a 
subsequent  promise  to  pay  must  be  spe- 
cially replied  to  a  plea  setting  up  such  dis- 
charge. But  in  case  of  a  debt  barred  by 
a  bankrupt's  or  insolvent's  discharge,  the 
subsequent  promise  must  be  made  to  the 
creditor  personally  or  to  his  agent.  Wat- 
kins  V.  Stevens,  4  Barb.  168. 

11.  A  mere  recognition  or  acknowledg- 
ment by  a  bankrupt  of  a  debt  which  has 
been  discharged  in  bankruptcy  creates  no 
legal  liability  to  pay  the  debt.  Such  liability 
can  arise  only  upon  an  eaepress  promise  to 
pay  the  debt.  A  promise  by  a  bankrupt  to 
give  a  new  note  for  such  debt  is  not  such  an 
expresss  promise  as  will  sustam  an  action 
upon  the  original  debt.  Porter's  adm'rs.  v. 
Porter,  31  Me.  169. 

12.  A  promise  to  his  creditor,  made  by  a 
debtor  after  having  been  decreed  to  be  a 
bankrupt,  and  before  the  obtaining  of  his 
discharge  in  bankruptcy,  that  he  will  pay  a 
previously  existing  debt,  will  not  be  impair- 
ed by  the  subsequent  acquired  discharge. 
Such  new  promise  is  held  to  mean,  that  the 
promiser  will  not  set  up  his  expected  dis- 
charge to  avoid  the  payment  of  the  debt. 
Such  a  promise  revives  the  debt.  It  need 
riot  be  declared  upon  as  the  cause  of  action, 
but  may  be  proved  as  a  bar  to  the  operation 
of  the  discharge.  The  statute  passed  Au- 
gust 3,  1848,  c.  52,  requiring  such  new  pro- 
mises to  be  in  writing  is  not  applicable  .to 
actions  commenced  before  its  enactment. 
Otis  V.  Gazlin,  31  Me.  567. 

13.  In  an  action  against  a  bankrupt,  on 


a  debt  provable  in  bankruptcy,  a  new  pro- 
mise to  pay  the  debt  made  by  the  defendant 
after  the  filing  of  his  petition,  and  before  the 
passing  of  the  statute  of  1848,  c.  52,  defeats 
the  bankruptcy  discharge  as  to  that  debt. 
Spooner  v.  Russell,  30  Me.  454. 

14.  Where  the  maker  of  a  promissory 
note,  after  presenting  his  petition  to  be  de- 
clared a  bankrupt,  promised  the  holder  to 
pay  it,  and  afterwards  obtained  his  dis- 
charge, hdd,  that  the  promise  was  binding, 
and  saved  the  debt  from  the  operation  of  the 
discharge.  Stillwell  v.  Coope,  4  Denio, 
225. 

1 5.  A  new  promise  in  writing  to  pay  a 
debt,  made  after  the  commencement  of  pro- 
ceedings in  insolvency  and  before  the  grant- 
ing of  a  certificate  of  discharge,  is  valid  and 
binding.  Lerow  v.  Wilmarth,  7  Allen, 
{Mass.)  463. 

1 6.  When  it  should  be  in  writing. 
The  act  of  this  state,  passed  August  3, 1848," 
provides  that  no  action  against  a  bankrupt 
for  a  debt  due  prior  to  his  bankruptcy  should 
be  "brought  and  maintained  upon  any  new 
promise,  unless  the  same  be  in  writing.  In 
such  an  action  the  defence  of  bankruptcy  is 
defeated  by  an  unconditional  verbal  promise 
to  pay  made  prior  to  that  act.  Williams  v. 
Bobbins,  32  Maine  B.  181. 


NEWSPAPERS. 

1 .  Where  a  rule  of  court  designates  the 
newspapers  in  which  notices  are  to  be  pub- 
lished in  the  district,  the  register  cannot 
substitute  other  papers  therefor  in  the  dis- 
trict, but  may  use  his  discretion  in  selecting 
other  newspapers  without  the  district.  In 
re  Robinson,  {S.  D.  N.    F.)  N.  B.    B. 


2.  A  debtor's  schedules  containing  the 
names  of  several  newspapers  should  be  so 
amended  as  to  show  who  are  the  owners  of 
the  papers,  they  being  the  real  creditors. 
Anon.  (2V.  B.  N.  T.)  2  N.  B.  B.  53. 

3.  Interest  in,  vesting  in  assig- 
nees. Where  his  interest  in  a  newspaper 
has  been  assigned  by  the  printer  and  pub- 
lisher thereof  to  a  creditor  as  security,  and 
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such  printer  and  publisher  continues  to 
print  and  publish  as  before,  and  no  affidavit 
of  the  change  of  interest  is  given  to  the 
commissioner  of  stamps,  and  the  printer  be- 
comes bankrupt,  the  right  to  the  paper  will 
pass  to  his  assignees.  Longman  v.  Tripp,  2 
W.B.67.    (Eng.)' 

4.  Publisher  of.  The  publisher  of  a 
newspaper,  buying  the  whole  daily  im- 
pression from  the  proprietors,  reselling  it  at 
a  profit,  and  bearing  the  loss  of  such  as  re- 
main unsold,  is  a  trader.  Gimmingham  v. 
Laing,  2  Marsh,  236 ;  6  Taimt.  532;  2  Hose, 
472.    (Eng.) 


NEW   YORK  INSOLVENT 
LAWS. 

1 .  The  history  of  the  legislation  of  this 
state  on  the  subject  of  insolvent  discharges 
reviewed  and  former  decisions  compared. 
American  Flask  and  Cap  Co.  v.  Son,  3  Abb., 
N.  S.  333. 

2.  By  force  of  the  statute  (2  R.  S.  38,  s. 
19,)  a  discharge  granted  on  the  application 
of  an  insolvent  and  two-thirds  in  amount  of 
his  creditors  is  conclusive  evidence  of  the 
statutory  proceedings,  and  facts  therein  re- 
cited, except  those  which  were  necessary  to 
confer  jurisdiction  upon  the  officer  granting 
it.  But  the  discharge  is  not  conclusive  evi- 
dence of  the  facts  requisite  to  give  the  officer 
jurisdiction  to  entertain  the  proceedings,  al- 
though they  are  therein  stated  to  have  been 
proved  before  him.  To  confer  jurisdiction 
on  the  officer,  the  schedule  of  the  insolvent's 
creditors,  annexed  to  the  petition,  should 
state  the  amount  owing  to  each  creditor 
therein  named.  And  when  the  schedule  was 
in  blank  as  to  the  sum  owing  to  one  of  the 
creditors  therein  named,  held,  that  this 
was  a  jurisdictional  defect  which  rendered 
the  discharge  void,  notwithstanding  that  it 
recited  that  two-thirds  in  amount  of  the 
creditors  united  in  the  petition,  and  that  it 
satisfactorily  appeared  to  the  officer  that  the 
insolvent  had  in  all  respects  complied  with 
the  requirements  of  the  statute.  The  ground 
upon  which  this  case  was  decided  by  the 
supreme  court  (see  16  Barb.  319),  doubted 
by  Denio,  J.  Stanton  v.  Ellis,  2  Kern.  (2 
N.  Y.)  575. 


NON-IMPRISONMENT  ACT. 

1.  Where  a  debtor  is  proceeded  against 
by  warrant  under  the  third  and  subsequent 
sections  of  the  non-imprisonment  act  (sess. 
L.  of  1831,  p.  396,)  and  obtains  a  discharge 
pursuant  to  the  sixteenth  section,  the  as- 
signment enures  only  to  the  benefit  of  the 
creditor  on  whose  application  the  proceed- 
ing was  instituted,  and  not  to  the  benefit  of 
creditors  generally.  That  part  of  the  act 
authorizing  a  debtor  to  be  thus  proceeded 
against  is  not  an  insolvent  law,  and  there- 
fore was  not  suspended  by  the  act  of  con- 
gress in  relation  to  bankruptcy,  passed  Au- 
gust 19th,  1841 .  Berthelon  v.  Betts,  4  Hill, 
577. 

2.  The  proceeding  contemplated  by  the 
third  section  of  the  non-imprisonment  act 
is  of  a  civil  and  not  a  criminal  natui-e.  Ex 
parte  Fleming  et  al.  4  Hill,  581. 

3.  An  order  being  made  for  the  commit- 
ment of  a  debtor  under  the  ninth  section  of 
the  non-imprisonment  act,  he  presented  to 
the  officer  making  it  an  inventory  of  his  es- 
tate, etc.,  pursuant  to  the  third  sub-division 
of  the  tenth  section,  for  the  purpose  of  ob- 
taining a  discharge.  The  application  was 
ofiered  by  the  creditor  and  denied,  on  the 
ground  that  the  debtor's  proceedings  were 
not  just  and  fair  and  that  he  was  chargeable 
with  actual  fraud.  The  debtor  was  then 
committed  to  jail  and  afterwards  applied  for 
a  discharge  to  another  officer.  Held,  that 
the  debtor  was  estopped  from  trying  the 
same  matter  over  again  so  long  as  the  first 
decision  remained  unreversed,  and  that  the 
officer's  order  dismissing  the  second  applica- 
tion, for  that  reason,  was  right.  The  Peo- 
ple ex  rel.  Lodowick  v.  Aiken  et  al.  4  Hill, 
606. 

4.  Where  a  debtor  makes  application  for 
a  discharge  under  the  act  to  abolish  impris- 
ment  for  debt  and  to  punish  fraudulent 
debtors,  he  must  set  forth  the  facts  necessa- 
ry to  confer  jurisdiction  upon  the  officer. 
In  order  to  confer  jurisdiction,  it  must  ap- 
pear that  the  debtor  has  either  been  com- 
mitted to  jail  under  s.  9  of  the  act,  or  has 
given  the  bond  specified  in  the  fourth  sub. 
of  s.  10,  or  that  a  suit  has  been  commenced 
against  him  in  a  court  of  record,  in  which, 
by  the  provisions  of  the  act,  he  cannot  be 
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ari-ested  or  imprisoned.  Accordingly,  where 
the  debtor's  petition  omitted  to  state  either 
of  these  particulars,  but  set  forth  that  he 
was  "an  insolvent  debtor  within  the  mean- 
ing of  the  act  to  abolish  imprisonment  for 
debt  and  to  punish  fraudulent  debtors, 
passed  May  26th,  1831,"  and  prayed  that 
his  estate  might  be  assigned  for  the  benefit 
of  all  his  creditors  and  his  person  exempted 
from  arrest  or  imprisonment  by  'reason  of 
any  debts  arising  upon  contracts  previously 
made,  held,  not  sufficient  to  confer  jurisdic- 
tion, and  a  discharge  having  been  granted 
by  the  officer,  his  proceeding  were  reversed 
on  certiorari.  Semble,  that  a  discharge  pur- 
suant to  the  above  act  affects  no  creditors, 
save  such  as  either  have  applied,  or  are  en- 
titled to  apply  for  a  warrant  for  the  arrest 
of  the  debtor  under  s.  3,  and  that  these  are 
the  only  creditors  who  are  entitled  to  a 
dividend  under  the  debtor's  assignment. 
The  People  ex  rei.  Noble  ».  Abel,  3  Hill, 
109. 


NON-NEGOTIABLE    NOTE. 

1 ,  An  action  cannot  be  maintained  by  the 
assignee  of  a  note  payable  to  bearer  directly 
on  the  note,  where  the  negotiability  of  such 
note  has  been  destroyed  by  the  indirect  dis- 
charge granted  to  the  maker.  Nor  can  an 
assignee  avail  himself  of  a  new  promise  sub- 
sequent to  that  discbarge  unless  it  be  made 
to  him  personally,  to  his  agent  or  to  a  third 
person,  to  pay  the  assignee.  Moore  v-  Viele, 
4  Wend.  420. 


NON-PAYMENT. 

1.  The  non-payment  at  maturity  of 
promissory  notes  that  are  not  commercial 
paper,  is  no  ground  for  an  adjudication  of 
bankruptcy,  especially  when  they  are  suf- 
fered to  remain  unpaid  by  agreement  of  the 
holders.  In  re  Lowenstein,  (^S.  D.  N.  Y.) 
2  N.  B.  E.  99. 


NON-RESIDENT      CREDITOR. 

1 .  An  insolvent's  discharge,  granted  un- 
der the  laws  of  this  state,  is  a  good  defence 
to  an  action  on  a  judgment  recovered  in  this 


state  in  absence  of  any  evidence  as  to  where 
the  contract  was  made  on  which  the  judg- 
ment was  recovered.  The  evMence  merely 
that  the  creditor  was  a  non-resident  is  not 
material.    Soule  v.  Chase,  1  Robt.  222. 


NONSUIT. 

1 .  Judgment  having  been  obtained  against 
the  plaintiff  upon  a  nonsuit  ordered  at  the 
circuit,  he  brought  error  and  the  defendant 
was  afterwards  discharged  from  the  alleged 
cause  of  action  under  the  bankrupt  law. 
Held,  that  the  plaintiff  was  not  entitled  to 
an  order  allowing  him  to  discontinue  the 
suit  without  costs  until  he  succeeded  in  re- 
versing the  judgment.  In  such  case,  how- 
ever, the  plaintiff  may  obtain  leave  to  dis- 
continue his  writ  of  error  without  costs,  on 
application  to  the  court  for  the  correction  of 
errors.  See  note  (a).  Sanford  v.  Sinclair, 
6  HiU,  248. 


NOTARY. 

1.  Notaries  are  state  officers  and  respon- 
sible alone  to  their  respective  states ;  hence 
a  creditor  residing  in  another  judicial  dis- 
trict from  that  in  which  proceedings  ia 
bankruptcy  are  pending  cannot  make  proof 
of  his  claim  before  a  notary  public.  In  re 
Strauss,  (Ohio,^  2  N.  B.  JR.  18. 

2.  Notaries  public  are  not  empowered  un- 
der the  act  of  congress  of  1854,  to  take 
legal  proof  of  a  claim  against  the  estate  of 
a  bankrupt.    Id. 


NOTES    AND    BILLS. 

1.  Debtors  who  are  merchants,  traders 
or  manufacturers,  allowing  their  notes  to 
remain  unpaid  for  fourteen  days  may  be  ad- 
judged bankrupts  upon  a  petition  filed 
against  them  alleging  these  facts.  In  re 
Ballard  &  Parsons,  ^Conn.)  2  N.  B.  B.  84; 
citing  Jersey  City  Window  Glass  Co.  1  N. 
B.  B.  113;  in  re  Wells  &  Son,  iV.  B.  B. 
Stip.  xxxvii. 

2.  A  note  given  in  place  of  a  lost  note,  if 
there  was  no  consideration  for  the  making 
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of  the  original,  is  not  a  sufQcient  claim  on 
which  to  base  a  petition  for  bankruptcy 
proceedings.  ''In  re  Cornwall,  {Conn.')  4 
N.  B.  B.  134. 

3.  A  note  payable  in  current  money  of 
the  state  is  good  although  the  state  in  which 
the  note  is  made  payable  should  at  the  ma- 
turity thereof  be  in  rebellion,  and  the  own- 
er of  said  note  will  be  entitled  to  have  his 
debt  estimated  at  its  face  with  interest  in 
lawful  money.  In  re  Whittaker,  (N.  C) 
4  N.  B.  B.  41 ;  citing  Thormington  v. 
Smith,  8  Wall. 

4.  A  bankrupt  taking  a  bond  or  note  for 
goods  sold  as  factor  does  not  destroy  the 
right  of  the  principal  to  money  so  secured. 
Price  V.  Kolston,  assignee  of  Pollard,  2  Dal. 
Pa.  Bep.  60. 

5.  Acquired  after  bankruptcy.  A 
bill  or  note  having  been  indorsed  after  the 
bankruptcy  of  the  acceptor  the  indorsee  can 
only  prove  such  debt  as  the  indorser  could 
have  proved  at  the  time  of  the  bankruptcy. 
Ex  parte  Deey,  2  Cox,  423.     (Eng.) 

6.  Notes  bought  up  after  the  bankruptcy 
of  the  maker  cannot  be  proved  unless  it  is 
shown  that  the  person  from  whom  they 
were  purchased  were  individually  entitled 
to  a  proof  in  respect  of  the  notes.  Ex  parte 
Rogers,  Suck,  490.     (Eng.) 

7.  A.  sends  B.  as  his  agent  to  America  to 
purchase  cotton,  and  authorizes  him  to  draw 
bills  on  A.,  and  to  sell  and  discount  the 
same,  and  with  the  proceeds  to  pay  for  the 
cotton.  B.  accordingly  draws  a  bill  on  A. 
for  3,0001.  in  favor  of  R.,  who  discounts 
for  B.,  and  afterwards  negotiates  it  to  third 
persons.  B.  applies  the  proceeds  of  the 
bill  in  payment  of  the  cotton,  which  is 
shipped  off  to  A.  at  Liverpool,  but  before 
the  arrival  of  the  cotton,  or  the  presenta- 
tion of  the  bill  for  acceptance,  A.  becomes 
bankrupt,  and  the  cotton  is  sold  by  the 
assignees,  and  the  proceeds  applied  for  the 
benefit  of  the  estate.  Held,  that  these  cir- 
cumstances did  not  amount  to  a  virtual  ac- 
ceptance of  the  bills  by  A.,  and  that  a  sub- 
sequent indorsee  for  value  could  not  prove 
the  amount  of  it  against  A.'s  estate.  Ex 
parte  Bolton,  2  Deae.  537 ;  3  Mont.  &  Ayr. 
367.     (Eng ) 


8.  If  a  party  takes  bills  for  the  piice  of 
goods,  and  it  is  agreed  that  the  bills  are  to 
be  paid  out  of  the  proceeds,  and  the  accep- 
tor becomes  bankrupt,  the  indorsers  of  the 
bills,  without  notice  of  the  agreement,  are 
entitled  to  the  benefit  of  it.  Ex  parte  Pree- 
cott,  1  Mont.  S  Ayr.  316. 

9.  Action  againstthe  maker.  The 
purchaser  from  an  assignee  in  insolvency  of  a 
promissory  note,  payable  to  the  insolvent  or 
his  order,  and  not  indorsed  either  by  the  in- 
solvent or  the  assignee,  may  maintain  there- 
on, in  the  name  of  the  insolvent,  against  the 
maker,  if  the  insolvent  interpose  no  objec- 
tion. Stone  V.  Hubbard,  7  Cush.  (Mass.) 
595. 

10.  An  action  cannot  be  maintained 
against  the  maker  of  a  promissory  note  pay- 
able to  bearer,  by  a  person  by  whom  the 
same  has  been  transferred,  where  the  maker 
has  obtained  a  discharge  from  all  his  debts 
as  an  insolvent  debtor,  previous  to  the  trans- 
fer ;  although  after  the  discharge,  but  be- 
fore the  transfer,  the  maker  makes  a  new 
promise  to  the  payee  to  pay  the  debt,  and 
such  new  promise  is  set  up  by  way  of  repli- 
cation to  the  plea  of  discharge.  An  insol- 
vent's discharge  under  the  act  exonerating  a 
debtor  from  the  payment  of  his  debts,  dis- 
charges the  debt  for  which  a  note  was  given; 
the  note  becomes  functus  officio,  loses  it 
negotiable  qualities,  and  a  person  to  whom  it 
is  transferred  after  such  discharge  acquires 
no  right  to  maintain  an  action  upon  it.  De- 
puy  V.  Swart,  3  Wend.  135. 

1 1 .  Amount.  Where  proof  upon  a  bill 
of  exchange,  accepted  by  a  bankrupt,  is 
made,  deductions  must  be  made  for  all  pre- 
vious payments  on  account  by  other  parties 
to  the  bill,  and  the  proof  can  only  stand  for 
the  amount  actually  due  at  the  time  of  the 
bankruptcy.  In  re  Dunne,  7  Jur.,  Chanc. 
Bep.  285.     (Eng.) 

12.  A.  owed  B.  217^.,  and  to  secure  the 
amount  deposited  with  him  bills  to  the 
amount  of  1,158?.  drawn  by  A.  and  accepted 
by  C.  A.  and  0.  both  became  bankrupt. 
Held,  that  B.  might  prove  the  fall  amount 
of  the  bills  under  the  flat  against  C,  hut 
not  to  receive  dividends  beyond  227?.  Ex 
parte  Philips,  1  Mont.,  D.  &  B.  232. 
(Eng.) 
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13.  Assigned  by  bankrupt.  If  a 
note  be  assigned  by  a  debtor  in  contempla- 
tion of  bankruptcy,  yet  as  between  the  per- 
sons and  the  assignees  the  title  passes ;  and 
until  the  debtor  is  declared  a  bankrupt,  it 
seems  no  one  of  his  creditors  has  a  right  to 
attach  the  note  in  payment  of  his  debts. 
Pellham  et  ai.  v.  Hart  et  al.  1  Penn.  B. 
263. 

14.  Assignees  compelled  to  re- 
fund amount  of.  B.  deposited  India 
bills  with  her  bankers  specially  indorsed  by 
her,  to  receive  the  amount  when  due ;  the 
balance  of  her  banking  account  (exclusive 
of  the  amount  of  the  bills)  being  then  in 
her  favor,  and  continuing  so  up  to  the  bank- 
ruptcy of  the  bankers.  The  bankers  charged 
discount  on  the  bills  in  their  account  with 
B.,  who  might  have  drawn  on  them  for  the 
amount ;  it  being  the  custom  of  bankers  to 
consider  ordinary  bills  so  deposited  as  cash. 
The  bankers  paid  the  bills  away  to  a  creditor 
with  whom  the  assignees  afterwards  settled 
an  account,  charging  him  with  the  amount 
of  the  bills,  and  receiving  from  him  the  bal- 
ance due  the  estate.  Held,  that  B.  was  en- 
titled to  be  reimbursed  the  whole  amount 
of  the  bills  from  the  assignees.  Ex  parte 
Bond,  1  Mont.,  D.  &  D.  10.     (Eng.) 

15.  Attorneys.  A  solicitor  may  sue 
out  a  commission  upon  his  debt  for  costs 
without,  as  in  the  case  of  an  action,  having 
delivered  his  bill  one  month  previous  therto. 
Ex  parte  Sutton,  11  Ves.  162.     (Eng.) 

16.  But  it  is  quite  of  course  after  the 
commission  to  refer  such  bill  to  the  master 
to  be  taxed.  Ex  parte  Howell,  1  JBose,  312; 
S.  P.,  ex  parte  Steele,  16  Ves.  166.    (Eng.; 

17.  Where  a  commission  is  taken  out 
upon  a  debt  due  to  a  solicitor  for  costs,  any 
creditor  may  have  the  bill  taxed,  if  the 
bankrupt  at  the  time  of  his  bankruptcy  was 
not  concluded.  Ex  parte  Prideaux,  1  Gli/n 
&J.2S.    (Eng.) 

1 8.  Where  solicitors  had  delivered  their 
bill  of  costs  in  September,  1850,  and,  after 
a  reduction  had  been  agreed  upon,  the  client 
accepted  a  bill  of  exchange  for  the  amount 
as  reduced,  Jield,  on  the  bill  being  dishon- 
ored, and  the  client  becoming  bankrupt  in 
May,  1851,  that  the  bill  of  exchange  consti- 


tuted a  provable  debt  without  the  bill  of 
costs  being  taxed.  Ex  parte  Webb,  4  Be  G. 
SS.866.    (Eng.) 

19.  Upon  a  petition  by  a  bankrupt  to 
annul  a  fiat  issued  by  an  attorney  for  the 
amount  of  his  bill  of  costs,  on  the  ground 
that  the  chief  part  of  the  bill  consisted  of 
charges  for  the  prosecution  of  an  action  on 
the  part  of  the  bankrupt,  in  which  he  was 
nonsuited  by  reason  of  the  gross  negligence 
of  the  attorney,  the  court  referred  it  to 
the  registrar  to  inquire  and  report  as  to  the 
quantum  of  negligence .  Ex  parte  Southall, 
4  Deac.  91 ;  Mont,  d:  Chit.  346.     (Eng.) 

20.  Bankrupts  to  indorse.  The 
payee  of  a  bill,  who  is  a  trader,  may,  after 
he  has  become  bankrupt,  indorse  the  bill 
previously  delivered  for  a  valuable  considera- 
tion, and  which  he  had  at  the  time  forgotten 
to  indorse.  Smith  v.  Pickering,  Pedlce,  50. 
(Eng.) 

21.  Deposited  as  security.  The 
plaintiff,  being  a  bankrupt,  deposited  certain 
negotiable  and  negotiated  promissory  notes 
with  the  executor  of  his  father's  will,  and 
afterwards  procured  them  by  giving  a  bond 
of  indemnity  to  secure  the  executor  against 
any  liability  to  the  creditors  and  legatees  of 
the  estate,  and  also  against  the  claims  of 
plaintiff's  assignee  in  bankruptcy,  or  the  as- 
signs of  such  assignee,  at  the  same  time  he 
passed  over  the  notes  of  his  surety  on  such 
bond  to  indemnify  him  for  signing  the  same. 
The  surety  transferred  the  same  notes  to 
the  defendant,  taking  a  bond  from  him 
against  his  said  liability.  After  these  pro- 
ceedings, the  plaintiff's  assignee  .  in  bank- 
ruptcy sold  his  right  in  this  and  other  pro- 
perty, and  the  purchaser,  in  an  action  of 
trover  against  the  executor,  obtained  a  judg- 
ment for  the  value  of  the  notes.  Held,  that 
defendant  had  a  right  to  withhold  the  notes 
from  plaintiff  and  that  trover  would  not  lie. 
Peiley  v.  Dole,  40  Maine  Beports,  139. 

22.  Discharge  of  liability  on.  A 
debtor  was  protected  from  paying  a  bill  if  ho 
described  it  substantially  in  his  schedule, 
though  inaccurately  as  to  amount  or  length 
of  time  for  which  it  was  drawn,  provided 
such  misdesSription  was  not  intentional  or 
fraudulent.  Booth  v.  Goldman,  1  El.  &EI. 
414;    5  Jur.,  N.  S.iU;  ^  L.J.,  Q.B. 
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137;  iS.  P.,  Romillio  v.  Hallahan,  I  B.  S  S. 
277  ;  8  JW-.,  N.  S.  11 ;  36  L.  J.,  Q.  B. 
221  ;  9  TT.  iJ.  737  ;  4  L.  T.,  N.  S.  402  ;  2 
F.  S  F.  418.     (Eng.) 

23.  The  discharge  of  an  insolvent  debtor 
from  a  debt  in  respect  of  which  he  had  ac- 
cepted a  bill  of  exchange,  was  no  discharge 
as  to  the  bills  in  the  hands  of  a  third  person, 
unless  the  holder's  name  was  inserted  in  the 
schedule,  or  stated  therein  that  he  was  un- 
known. Beck  V.  Beverly,  11  M.  &  W.  745 ; 
S.  P.,  Lambert  v.  Smith,  11  C.  B.  358  ;  2 
L.,  M.  dt  P.  446  ;  20  L.  J".,  C.  P.  195. 
(Eng.) 

24.  Drawing.  Merely  drawing  bills 
on  a  person's  own  account  at  the  expense  of 
paying  a  quarter  per  cent,  commission,  be- 
sides interest  at  5  per  cent,  for  their  being 
discounted,  and  borrowing  accommodation 
notes  in  exchange  for  his  own  to  the  same 
amount,  will  not  make  a  man  an  object  of 
the  bankrupt  law.  Hankey  v.  Jones,  Cowp. 
745.    (Eng.) 

25.  Given  as  collateral  may  be 
proved.  A  note  executed  and  delivered 
by  a  firm  as  collateral  security  for  a  guaran- 
tee, on  which  the  guarantor  is  still  responsi- 
ble, may  be  proved  against  the  insolvent 
estate  of  the  makers.  A  note  executed  by 
partner  in  the  name  of  his  firm,  as  a  sub- 
stitute for  a  note  of  the  same  amount  previ- 
ously executed  by  them,  and  delivered  prior 
to  the  institution  of  proceedings  in  insol- 
vency by  the  makers,  may  be  proved  against 
their  estate,  there  being  nothing  to  show 
that  in  making  and  delivering  the  same  he 
exceeded  his  authority.  Moseley  v.  Ames, 
5  Alkn,  (Mass.y  163. 

26.  Negotiable  paper  deposited  as  a 
pledge  without  any  special  power  to  sell 
should  be  disposed  of  only  upon  foreclosure 
and  rule  pursuant  to  an  order  in  equity. 
Creditors  have  a  right  to  prove  notes  de- 
posited with  them  as  collaterals.  Bailey  v. 
Nichols  et  al.  2    iV.  B.  B.  151. 

27.  Given  for  withdrawing  op- 
position to  discharge.  A  note  given 
by  a  third  person  to  a  creditor*  in  consider- 
ation of  his  withdrawing  opposition  to  the 
discharge  of  his  debtor  as  a  bankrupt,  al- 


though without  the  knowledge  or  connivance 
of  the  debtor,  is  void  as  against  the  policy 
of  the  law.  The  policy  of  the  United  States 
bankruptcy  act  of  1841,  was  to  secure  a 
surrender  and  equal  distribution  of  the  ef- 
fects of  the  debtor  among  his  creditors.  Any 
agreement  contravening  this  policy  by  whom- 
soever made,  is  void.  Bell  v.  Leggett,  3 
Selden,  (7  N.  Y.)  176. 

28.  Given  in  payment  of  lands. 
To  a  note  given  for  land  conveyed  by  a  war- 
ranty deed,  it  is  no  defence,  either  in  whole 
or  in  part,  that  the  title  to  the  land  has 
partially  failed.  But  after  the  death  of  the 
payee  and  insolvency  of  his  estate,  the 
maker  of  the  note,  in  a  snit  against  him  by 
the  administrator  is  entitled,  under  the  in- 
solvency laws,  to  set  off"  the  breach  of  cov- 
enant against  the  note.  To  this  set-off'  he 
is  entitled,  although  his  claim  may  not  have 
been  filed  before  the  commissioners  of  in- 
solvency. An  indorsee,  who  purchases  the 
note  with  knowledge  of  the  partial  failure 
of  its  consideration,  takes  it  subject  to  the 
same  right  of  set  off".  Morrison  v.  Jewell,  34 
Maine  B.  146. 

29.  Given  to  bankrupt  instead  of 
his  assignee.  If  an  action  be  brought  in 
the  name  of  the  assignee,  on  a  note  given  by 
the  defendant  to  the  bankrupt,  without  the 
consent  or  knowledge  of  the  assignee,  and 
before  he  had  the  actual  possession  of  such 
note,  he  may  afterwards  ratify  the  act,  and 
proceed  to  judgment  in  the  same  manner  as 
if  the  suit  had  been  originally  commenced 
by  his  direction.  A  note  made  payable  to 
a  bankrupt,  after  petition  filed,  and  before 
the  decree,  passed  to  the  assignee  by  opera- 
tion of  the  law,  as  a  part  of  the  bankrupt's 
effects.     Carr  v.  Lord,  29  Maine  B.  51. 

30.  How  affected  by  discharge, 
A  discharge  in  bankruptcy  operates  not  to 
suspend  but  to  annul  the  validity  of  a  note 
due  from  the  bankrupt.  The  indorsement 
of  such  a  note  after  such  discharge  is  of  no 
effect.  It  cannot  enable  the  indorsee  to  re- 
cover against  the  bankrupt ;  and  a  new 
promise  by  the  bankrupt  to  the  payee,  after 
the  discharge  and  after  indorsement,  can- 
not aid  the  indorsee.  White  v.  Gushing,  30 
Maine,  287. 
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31.  Indorsement  by  assignees  of. 
Assignees  were  ordered  to  indorse  a  bill, 
which  had  been  transferred  without  indorse- 
ment for  valuable  consideration  by  the  bank- 
rupt before  his  bankruptcy ;  the  indorsement 
however  to  be  special  so  as  to  secure  the  as- 
signees from  personal  liability.  Ex  parte 
Mowbray,  \  J.  a  W.  428.    (Eng.) 

32.  A.  deposited  a  bill  drawn  on  and  ac- 
cepted by  C.  payable  to  A.'s  order,  with  B. 
to  secure  a  debt.  A.  afterwards  became 
bankrupt.  Held,  that  B.  was  entitled  to 
the  bill,  and  to  an  order  compelling  the  as- 
signees to  indorse  it  to  him  without  recourse. 
Ex  parte  Price,  3  Mont.,  B.  iS;  B.  586 ;  13 
L.  J.,  Bank.  15.    (Eng.) 

33.  Lost.  Form  of  affidavit  of  lost  bill 
or  note.  See  Form  No.  27,  General  Orders 
U.  S.  Sup.  Ct.  1867. 

34.  Proof  was  allowed  in  respect  of  a 
bill  alleged  to  be  lost,  but  the  most  exten- 
sive indemnity  was  ordered  to  be  given.  Ex 
^arfe  Greenway,  6  Ves.  811.     (Eng.) 

35.  A  bill  having  been  in  mistake  for  an- 
other bill,  sent  by  the  holders  to  the  bank- 
rupts before  the  bankruptcy,  and  retained 
by  them  was  lostj  proof  was,  under  the  cir- 
cumstances, allowed  without  the  production 
of  the  bill,  and  without  security  or  indemni- 
ty. Ex  parte  Webster,  1  Be  Gex,  414  j  11 
Jur.  136.    (Eng.) 

36.  Not  due  before  the  statute. 
Where  A.,  having  drawn  a  bill  for  148Z.  in 
favor  of  B.,  to  whom  he  was  previously  in- 
debted to  that  amount,  committed  an  act  of 
bankruptcy  before  the  bill  became  due,  or 
had  been  presented  for  acceptance.  Held, 
that  such  bill  was  agood  petitioning  creditor's 
debt,  although  it  appeared  that  it  had  been 
duly  presented  and  paid  by  the  acceptors 
subsequently  to  the  commission.  Ex  parte 
Douthat,  4B.I&A.&7.    (Eng.) 

37.  If  two  persons  exchange  acceptances, 
and  before  the  bills  matured,  one  of  the  ac- 
ceptors commits  an  act  of  bankruptcy,  there 
is  not  such  a  debt  due  from  him  to  the  other 
as  will  sustain  a  commission  before  the  other 
has  paid  his  own  acceptance.  Sarratt  v. 
Austin,  4  Taimt.  200 ;  2Bose,  122.  (Eng.) 

Gaz.  7fi 


38.  It  has  been  doubted  whether  a  debt 
founded  upon  notes  of  a  coimtry  banker 
payable  on  demand,  where  no  demand  had 
been  made,  is  sufficient  to  support  a  com- 
mission. Simpson  v.  Sykes,  6  M.<&  S.295. 
(Eng.) 

39.  Not  reduced  by  account  due 
from  payee  to  maker.  If  an  agreement 
in  writing  be  made  by  the  payee  when  taking 
a  promissory  note,  that  the  amount  of  an 
account  previously  due  from  him  to  the 
maker  of  the  note,  "  shall  go  to  reduce  the 
note,"  it  is  but  an  executory  promise,  and 
does  not  convert  the  amount  into  a  payment 
of  the  note.  Therefore,  upon  the  bankruptcy 
of  the  maker  of  the  note,  if  such  account  be 
sold  by  his  assignee  and  paid  to  the  purchaser 
by  the  payee  of  the  note,  the  executory 
agreement  will  not  preclude  the  payee  from 
recovering  the  whole  amount  of  the  note 
against  the  maker.  Kittridge  v.  McLaugh- 
lin, 33  Me.  B.  327. 

40.  Of  insolvent  purchased  after 
maturity.  Where,  after  an  assignment 
was  made  of  all  his  estate  by  an  insolvent 
debtor  to  trustees,  for  the  benefit  of  all  his 
creditors,  and  B.,  a  debtor  of  the  insolvent, 
purchased  a  promissory  note  of  the  insol- 
vent after  it  was  due,  but  the  exact  time  was 
not  stated,  it  was  presumed  to  have  been 
purchased  after  the  assignment;  for  every 
presumption  is  to  be  made  against  the  pur- 
chaser of  a  note  after  it  is  due.  Johnson  v. 
Bloodgood,  1  Johns.  51 ;  1  &  2  Gaines' 
Cases,  303. 

41.  Of  married  woman.  A  petition 
in  bankruptcy  was  filed  against  a  mar- 
ried woman  having  a  separate  estate,  alleg- 
ing as  an  act  of  bankruptcy  the  non-payment 
of  certain  of  her  notes.  The  court  decided 
that  inasmuch  as  it  did  not  appear  on  the 
face  of  the  notes  that  it  was  her  intention  to 
bind  her  separate  estate,  and  there  being  no 
allegation  that  they  were  given  for  the  bene- 
fit of  the  seperate  estate  or  in  the  course  of 
trade,  the  petition  must  be  dismissed  with 
permission  to  amend  on  payment  of  costs. 
In  re  Rowland,  (iV.  B.  N.  T.)  2  .ZV.  B.  B. 
114. 

43.  Other  cases.  The  holder  of  notes 
payable  in  cash  or  Bank  '  of  England 
notes,  who    did  not   receive  them  imme- 
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diately  from  the  maker,  are  not  entitled  to 
prove  the  amount  as  money  had  and  received 
against  the  estate  of  the  maker.  Ex  parte 
Davison,  Suck.  31 ;  S.  P.,  ex  parte  Imeson, 
8  Bose,  225.    (Eng.) 

43.  Where  a  note  payable  with  interest 
twelve  months  after  notice,  was  expressed 
to  be  for  value  received,  and  the  maker  be- 
came bankrupt  before  any  notice  was  given. 
Held,  that  the  payee  might  prove  it  under 
the  commission..  Clayton  v.  Gosling,  5  B. 
<&  C.  360;  iB.&B,.  110.     (Eng.) 

44.  One  of  two  partners  accepted  bills 
for  previous  partnership  liability,  after  his 
copartner  had  committed  an  act  of  bank- 
ruptcy. Held,  that  these  bills  were  in 
the  hands  of  a  hona  fide  holder,  provable 
against  the  joint  estate  under  a  subse- 
quent commission  issued  against  both  part- 
ners. Ex  parte  Robinson,  3  Beac.  &  Chit. 
376.     (Eng.) 

45.  A.  discounts  for  K.  &  Co.,  who  after- 
wards become  bankrupt,  three  bills  drawn 
by  them  on  D.  &  S. ;  one  of  the  bills  becomes 
due  before  the  bankruptcy,  and  the  other 
two  afterwards ;  none  of  them  are  paid  by 
the  acceptors,  and  A.  gives  notice  to  K.  & 
Co.  of  their  dishonor,  and  that  A.  could 
not  prove  the  first  bill  but  might  prove  the 
two  others.  Ex  parte  Solarte,  2  Deac.  & 
Chit.  261 ;  1  Mont.  <&  Ayr.  270.    (Eng.) 

46.  C,  a  factor,  accepted  bills  drawn  by 
A.  and  B.,  his  principals,  under  an  agree- 
ment that  the  proceeds  of  goods  sent  to  him 
as  factor  should  be  security  for  payment  of 
the  bills ;  such  bills  were  paid  by  A.  and  B. 
to  their  bankers,  who  knew  of  the  agree- 
ment ;  A.  &  B.  and  C.  became  bankrupt,  and 
the  bills  were  dishonored.  Held,  that  the 
bankers  might  have  the  proceeds  of  the  goods 
applied  in  payment  of  the  bills,  and  prove 
for  the  balance  remaining  due  against  both 
estates.  Having  proved  the  full  debt  makes 
no  difference,  it  must  be  expunged  pro  tanto. 
Ex  parte  Habhouse,  ZMont.  (b  Ayr.  269. 
(Eng.) 

47.  Where  part  of  the  account  between 
two  mercantile  houses,  which  became  bank- 
rupt, consists  of  bills  that  may  be  proved 
against  both  estates,  there  can  be  no  proof 
in  respect  of  bills  as  between  the  two  houses, 
unless  there  is  a  surplus  after  satisfying  the 


holders  of  the  bills.     Ex  pa/rte  Rawson, 
Jacob,  274.    (Eng.) 

48.  Where  an  indorser  of  a  bill  becomes 
bankrupt  before  it  falls  due,  notice  of  its 
dishonor,  if  occurring  before  the  choice  of 
assignees,  must  be  given  to  the  bankrupt; 
if  after  such  choice,  to  the  assignees,  to  en- 
able the  holder  to  prove.  Ex  parte  Chappie, 
3  Mont.  <&  Ayr.  490;  3  Deac.  218.     (Eng.) 

49.  It  is  not  objection  to  the  proof  on  a 
bill  of  exchange  against  the  drawer,  that  the 
holder  obtained  it  from  the  acceptor,  if  there 
is  no  suspicion  of  fraud.  Ex  parte  Gill,  3 
Deac.  288  ;  3  Mont.  &  Ayr.  590.     (Eng.) 

50.  Payment  of  tj  bankrupt, 
when  not  a  release  to  indorser. 
The  liability  of  an  indorser  or  other  surety, 
is  contingent  only,  if,  therefore,  the  princi- 
pal pay  the  debt  at  maturity,  so  that  the 
contingent  liability  of  the  surety  never  be- 
comes fixed.  In  the  absence  of  action  by  the 
surety  personally,  he  is  not  liable  to  pay  to 
the  assignee  the  money  paid  by  the  princi- 
pal in  discharge  of  his  oflBce.  The  bankrupt 
act  is  not  to  be  construed  as  subversive  of 
the  general  principles  of  the  law  merchant, 
or  of  the  general  law  of  contracts.  Kintzing, 
the  bankrupt,  he  becoming  embarrassed  in 
his  business,  affected  a  conlpromise  with  his 
creditors  and  procured  an  extension.  After 
the  compromise,  Kintzing,  as  principal,  and 
Laflin  and  two  other  parties,  executed  their 
note  to  enable  Kintzing  to  procure  money 
with  which  to  continue  his  business.  This 
note  Kintzing,  without  consultation  with 
his  securities,  paid  at  maturity.  Being  un- 
able to  carry  on  business,  proceedings  were 
instituted  against  him  and  he  was  adjudged 
bankrupt.  The  assignee  brought  suit  to 
compel  the  sureties  to  refund  the  amount 
paid  by  Kintzing  in  discharge  of  the  note. 
Laflin  was  charged  with  having  reasonable 
cause  to  believe  that  Kintzing  was  insolvent 
at  the  time  he  paid  the  note  ;  the  two  other 
sureties  had  not  this  knowledge.  Under  the 
instructions  of  the  court  the  jury  found  a 
verdict  against  Laflin,  and  in  favor  of  the 
other  defendants.  Kintzing's  assignee  v. 
Laflin  et  al.  (Mo.)  5  N.  B.  B.  333. 

51.  Payment  of  dividends  on 
lost.  Where  a  bill  of  exchange  proved 
under  a  flat  have  been  lost  by  the  creditor, 
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and  he  therefore  cannot  produce  them  for  the 
purpose  of  receiving  his  dividends,  and  appli- 
cation to  the  court  becomes  necessary  to  re- 
ceiye  them,  the  creditor  must  pay  the  costs 
of  the  application.  Ex  parte  Trust,  3  Deac. 
&  Chit.  750.     (Eng.) 

52.  Where  a  bill  of  exchange  exhibited 
by  a  creditor  at  the  time  of  his  proof,  is  lost 
before  a  dividend  is  declared,  the  commis- 
sioner should,  on  the  application  of  the  cre- 
ditor, give  special  directions  to  the  official 
assignee  to  pay  the  dividend  without  requir- 
ing the  production  of  the  bill.  Ex  parte 
Wallis,  1  Beac.  496.    (Bng.) 

53.  Payment  to  indorsers  of.  The 
assignee  was  directed  to  pay  the  amount  of 
certain  notes  not  yet  due  to  the  indorsers  of 
the  assignor  thereupon,  and  not  to  the  hold- 
ers. Held,  that  the  provision  had  no  other 
effect  than  if  the  holders  of  the  claims  were 
named  as  the  cestwis  que  trust.  GrifSn  v. 
Marquardt,  7  Smith,  (21  N.  Y.)  121. 

54.  Pleadings  in  actions  on.  In 
an  action  by  a  bona  fide  indorser  against  the 
acceptor  of  a  bill  of  exchange,  he  is  estopped 
from  pleading  that  the  drawer  and  first  in- 
dorser was  an  uncertificated  bankrupt  when 
the  acceptance  was  given.  Braitwaite  v. 
Gardiner,  8  Q.  B.  473;  10  Jur.  591;  15 
L.  J.,  q.  B.  187.    (Eng.) 

55.  In  action  by  indorsee  against  ac- 
ceptor, he  pleaded  among  other  things  that 
the  cause  of  action  had  become  vested  in  the 
assignees ;  it  was  held,  that  the  plea  was 
bad,  inasmuch  as  it  did  not  state  any  in- 
ference on  the  part  of  the  assignees.  Her- 
bert V.  Sayer,  2  D.  i.  49  ;  5  Q.  B.  965  ;  D. 
&  M.  723 ;  8  Jur.  812 ;  13  L.  J.,  Q.  B.  209. 
(Eng.) 

56.  To  a  declaration  by  drawer  against 
acceptor  of  certain  bills  of  exchange,  a  plea 
that  the  drawer  had  been  four  times  bank- 
rupt and  twice  insolvent,  and  that  his  estate 
had  never  realized  15s.  in  the  pound,  was 
bad  for  duplicity,  the  plea  not  showing  upon 
which  of  the  commissions  or  insolvencies  the 
defendant  relied,  and  each  of  them  being  a 
complete  answer  to  the  action.  Alexander 
V.  Townley,  6  Scott,  N.  B.  135 ;  2  D.,  N.  S. 
886;  7  Jur.  946;  12  L.  J.,  G.  P.  201. 
(Eng.) 


57.  Non-assumpsit  might  be  pleaded  in 
an  action  on  a  bill  of  exchange  or  note 
given  contrary  to  12  &  13  Vict.  c.  196,  s. 
292,  which  relates  to  undue  influence  in  ob- 
taining his  discharge.  Weeks  v.  Argent, 
16  M.  S  W.  817;  11  Jur.  525 ;  16  L.  J., 
Exch.  209.    (Eng.) 

58.  Pledge  of.  The  pledgee  of  a  bill  or 
note  (though  for  part  only)  may  prove  the 
whole  amount.  Ex  parte  Crossley,  3  Bro., 
C.  C.  237.    (Eng.) 

59.  Where  A.,  at  the  request  of  B.,  and 
upon  the  security  of  a  bill  from  him  for  the 
amount,  delivered  goods  to  C,  and  such 
goods  were  afterwards  partly  paid  for  by  0., 
and  then  B.  became  bankrupt,  held,  that 
A.  could  only  prove,  as  against  the  estate  of 
B.,  the  sum  remaining  due  for  the  goods  and 
not  the  full  amount  of  the  bill.  Ex  parte 
Header,  Buck,  381. 

60.  Proof  of  against  bankrupt. 
Where  the  holder  of  a  note  receives  part  of 
the  amount  of  the  same  from  the  indorser, 
he  is  entitled  to  prove  for  the  whole  amount 
against  the  estate  of  the  bankrupt,  makes 
and  holds  any  surplus  he  may  receive  over 
and  above  the  amount  of  the  note  in  trust 
for  the  indorser.  If  the  creditor  omits  to 
prove  his  debt,  thus  showing  he  looks  to 
the  indorser  alone  for  payment,  the  indorser 
is  entitled  to  come  in,  and  prove  the  note 
against  the  bankrupt's  estate,  and  receive 
dividends  upon  its  whole  amount.  In  re 
Ellerhorst  &  Co.  (CaZ.)  5  N.  B.  B.  144. 

61.  Proof  of  debt  on.  Proof  admit- 
ted on  an  acceptance  which  had  been  in 
blank  at  the  date  of  the  bankruptcy,  and  had 
been  filed  up  afterwards.  Ex  parte  Bart- 
lett,  ZI)eQ.&  J.  378.    (Eng.) 

62.  In  July,  1846,  the  defendant  having 
been  arrested  under  a  ca.  sa.  in  order  to  ob- 
tain his  discharge,  gave  to  the  attorney  of  the 
execution  creditor  51.  and  a  blank  promis- 
sory note  stamp,  with  his  name  written  ou 
it.  In  1851,  the  defendant  obtained  a  certi- 
ficate in  bankruptcy,  and  in  1852  the  attor- 
ney filed  up  the  blank  stamped  paper  by 
making  it  a  promissory  note  for  24?.  18s.  6d. 
at  one  month's  date,  and  indorsed  it  to  the 
plaintiff  for  value.  Held,  first,  that  it  was 
properly  left  to  the  jury  to  say  whether  the 
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stamped  paper  was  filled  up  within  a  reasona- 
ble time,  considering  the  circumstances  of 
the  defendant  and  his  ability  to  pay  the  note. 
Held,  secondly,  that  there  was  no  claim 
provable  under  the  flat,  and  consequently 
the  certificate  was  no  bar  to  an  action  on  the 
note.  Finple  v.  PuUen,  8  Exch.  389  j  22 
L.  J.,  Exch.  151.    (Bng.) 

63.  A  bankrupt  had,  in  consideration  of 
the  payment  of  a  sum  of  money  to  him  by 
the  vendors  of  goods,  guaranteed  the  payment 
of  the  purchase  money  by  the  purchasers, 
according  to  the  contract  of  the  purchase, 
viz  :  by  the  due  honor  of  a  bill  of  exchange 
accepted  by  the  purchasers.  The  bill  did 
not  tall  due  till  after  the  flat  issued  against  the 
guarantor,  on  its  being  dishonored.  Held, 
that  the  vendors  were  entitled  to  prove.  Ex 
parte  Brook,  6  Be  G.,  Mac.  &  G.  771. 
(Eng.) 

64.  An  agreement  was  entered  into  for 
the  purchase  of  4,000  tons  of  iron  rails,  at 
12Z.  12s.  6i.  per  ton,  according  to  a  section, 
to  be  delivered  by  the  1st  of  November, 
1846 ;  and  11,500?.  was  to  be  paid  by  the 
purchaser  by  way  of  deposit.  According  to 
the  custom  of  the  trade,  this  deposit  was  to 
be  retained  by  the  seller  as  a  security  against 
any  damages  from  the  non-performance  of 
the  contract.  The  deposit  was  paid  in  bills 
of  exchange.  In  June,  1846,  the  purchaser 
became  bankrupt.  On  the  bills  becoming 
due,  they  were  dishonored.  Held,  that  the 
vendors  were  entitled  to  prove  upon  two  of 
the  bills  remaining  in  their  hands.  Ex  parte 
Bolckow,  3  De  G.  &  S.  656.    (Eng.) 

65.  W.  claimed  to  prove  against  a  bank- 
rupt's estate  for  a  bill  of  exchange  which  he 
had  taken  up  for  the  honor  of  the  acceptor. 
The  bankrupt  was  not  a  party  to  the  bill, 
and  it  was  not  protested.  By  agreement  be- 
tween W.  and  the  assignees,  the  right  to 
prove  was  referred  to  arbitration,  but  with- 
out the  leave  of  the  court,  as  required  by  12 
&  13  Vict,  c.  106,  s.  153.  The  arbitrator 
decided  against  the  right  to  prove.  The 
claimant  insisted  upon  such  right,  notwith- 
standing the  award.  The  commissioner, 
however,  refused  to  admit  the  proof.  Held, 
that  although  the  award  was  not  made  pur- 
suant to  the  statute,  W.  having  agreed  to  the 
arbitration,  and  not  having  taken  any  objec- 
to  the  validity  of  the  submission  before  the 


commissioner  was  bound  by  it.  Ex  parte 
"Wyle,  2  J)e  G.,  F.  <6  J.  641 ;  7  Jur.,  N.  S. 
294;  30  L.  J.,  Bank.  10;  9  TT.  B.  421;  3 
L.  T.,  N.  S.9S4:.    (Eng.) 

66.  Independently  of  the  award,  the  claim 
was  well  founded,  and  at  the  time  of  the 
bankruptcy  he  was  entitled  to  prove  for  the 
amount  of  the  bill.    Id. 

67.  A  bankrupt  having  accepted  a  bill  for 
200Z.,  which  had  been  negotiated  by  the 
drawer,  and  finding,  shortly  before  it  fell  due, 
that  he  should  be  unable  to  pay  it,  persuaded 
the  drawer  to  draw  another  bill  on  him  for 
2D01.  and  to  get  it  discounted,  in  order  that 
he  might  take  up  the  first  bill.  The  drawer 
discounted  the  bill  for  200Z.  with  A.,  but 
instead  of  applying  the  proceeds  to  pay  off 
the  first  bill,  appropriated  them  to  his  own 
use,  and  the  holder  of  the  first  bill  proved 
the  amount  of  ii  under  the  flat.  Held,  that 
A.,  who  had  no  knowledge  of  the  circum- 
stances under  which  the  second  was  given, 
or  of  the  breach  of  trust  committed  by  the 
drawer,  was  not  prevented  from  proving  the 
amount  of  such  second  bill.  Ex  parte  Sam- 
uel, 2  ilfow*.,  D.  (&  B.  384.    (Bng.) 

68.  Allowance  of  proof  in  insolvency 
against  the  estate  of  a  partnership  bill  of 
exchange  drawn  upon  them  by  one  of  the 
partners,  will  not  prevent  its  subsequent 
proof,  before  any  part  of  it  has  been  paid, 
against  the  separate  estate  of  that  partner. 
Fuller  v.  Hooper,  3  Gray,  {Mass.)  334. 

69.  Where  a  bankrupt,  seven  days  before 
his  bankruptcy,  deposited  a  bill  by  way  of 
security  with  a  party,  without  indorsing  it, 
for  a  valuable  consideration,  an  order  was 
made  that  the  bankrupt  should  indorse  it, 
no  question  being  raised  as  to  its  being  a 
fraudulent  preference.  JSa;  ^arfe  Rhodes,  2 
Beac.  394;  3  Mont.  &  Ayr.  207.     (Eng.) 

70.  Where,  after  an  act  of  bankruptcy, 
one  of  two  partners  in  trade  accepted  a  bill 
in  the  name  of  the  flrm,  without  the  privity 
of  his  copartner,  it  was  held  that  it  was  an 
available  security  in  the  hands  of  an  inno- 
cent indorsee.  Lacy  n.  Woolcott,  2  D.  <^  iJ. 
458.    (Eng.) 

71.  Received  for  land  not  enti- 
tled to  preference,  B.  conveyed  to  0. 
certain  land  and  took  his  notes  with  a  mort- 
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gage  of  the  property,  and  the  parties  agreed 
that  the  deeds  should  remain  unrecorded 
until  another  survey  should  be  made,  and  at 
the  same  time  C.  stated  to  B.  that  he  pro- 
posed to  sell  the  land  to  D.,  and  would 
transfer  the  notes  and  mortgage  of  D.  in- 
stead of  his  own,  and  B.  assented  to  this  ar- 
rangement. On  the  next  day  0.  conveyed 
the  land  to  D.  who  recorded  his  deed  with- 
out notice  of  the  mortgage  to  B.,  giving  his 
notes  to  C.  for  the  purchase.  After  the  sale 
to  D.  the  mortgage  from  0.  to  B.  was  re- 
corded. C.  afterwards  died  intestate  and 
insolvent,  and  B.  brought  his  bill  in  equity 
against  the  administrator  of  C,  claiming  to 
have  the  notes  of  D.  then  remaining  unpaid 
assigned  to  him.  It  was  held,  that  B.  was 
not  entitled  to  a  preference  above  the  other 
creditors  and  that  the  bill  should  be  dis- 
missed. Bussey  v.  Page,  admr.  13  Maine 
B.  459. 

72.  Recovery  by  indorser.  If  an 
indorser  of  a  promissory  note  pay  it  after 
the  maker  has  been  discharged  under  the  in- 
solvent act,  he  may  recover  the  amount  from 
the  maker,  whose  discharge  will  be  no  bar 
to  the  action.  Frost  v.  Carter,  1  Johns.  74 ; 
Same  v.  Same,  1st  <&  2d  Games'  Cases,  311. 

73.  Return  of.  A  bill  of  exchange, 
promissory  note,  or  other  instrument  used 
in  evidence  upon  the  proof  of  a  claim,  and 
left  in  court  or  deposited  in  the  clerk's  office, 
may  be  delivered  by  the  register  or  clerk 
having  the  custody  thereof,  to  the  person 
who  used  it,  upon  his  filing  a  copy  thereof, 
attested  by  the  clerk  of  the  court,  who  shall 
indorse  upon  it  the  name  of  the  party  against 
whose  estate  it  has  been  proved,  and  the 
date  and  amount  of  any  dividend  declared 
thereon.  Section  24  U.  S.  bankrupt  act, 
1867. 

74.  Specifically  appropriated. 
Where  T.  carried  on  business  in  America 
under  the  name  of  T.  &  Co.,  and  also  in 
partnersihp  with  M.  at  Liverpool,  under  the 
firm  name  of  T.  &  Co.,  which  firm  M.  repre- 
sented at  Liverpool,  but  had  no  connection 
with  T.  &  Co.  in  America.  On  the  eve  of 
insolvency  T.  remitted  to  T.  &  Co.  at  Liver- 
pool, bills  with  a  direction  that  the  proceeds 
should  be  specifically  appropriated  to  meet 
certain  bills  upon  which  P.  would  otherwise 


(contrary  to  the  course  of  business  arrange- 
ments carried  on  by  T.  in  America,)  have 
been  liable.  M.,  on  receiving  the  bills, 
handed  them,  contrary  to  T.'s  direction, 
over  to  L.,  the  manager  of  a  bank  at  Liver- 
pool, who  had  notice  of  T.'s  direction,  and 
by  whom  they  were  applied  in  discharge  of 
liabilities  of  T.  &  Co.,  to  the  bank.  It  was 
held,  that  the  bills  were  received  by  M.  as 
agent  and  not  as  partner  of  T.,  and  that  T, 
had  not  lost  his  right  of  directing  the  appro- 
priation of  the  bills  as  assets  of  the  Ameri- 
can firm  by  his  partnership  in  the  Liverpool 
firm,  and  that,  looking  to  the  course  of  deal- 
ing between  T.  and  P.,  the  appropriation  di- 
rected by  T.  on  the  eve  of  his  insolvency 
did  not  amount  to  a  voluntary  preference ; 
and  that  notwithstanding  such  contemplated 
insolveney,  P.  was  entitled  to  sue  L.  and 
M.  in  respect  of  the  proceeds  of  the  bills. 
Thayer  v.  Lyster,  80  L.  J.,  Ghanc.  427 ;  9 
Tr.2J.360.    (Eng.) 

75.  By  a  written  agreement,  B.,  L.  &  Co. 
of  Barbados,  were  in  the  habit  of  buying 
sugar  and  consigning  it  to  W.,  R.  &  Co.  of 
London,  paying  for  it  in  drafts  upon  W.,  R. 
&  Co.,  indorsed  over  to  the  plaintiff's.  By 
an  unwritten  agreement  or  custom  B.,  L.  & 
Co.  were  also  in  the  habit  of  drawing  bills 
on  W.,  R.  &  Co.,  and  selling  the  drafts  to 
bankers  and  others,  and  then  of  buying  bills 
and  remitting  them  to  London  to  keep  W.,  R. 
&  Co.  in  funds  to  meet  their  acceptances  of 
the  drafts  so  drawn  upon  them,  the  amounts 
being  carried  into  general  account.  W.,  R. 
&  Co.  stopped  payment;  at  the  time  undue 
acceptances  of  theirs  were  running  to  the 
extent  of  about  25,000Z.  Upon  the  news 
arriving  in  Barbados,  B.,  L.  &  Co.  also 
stopped  payment,  and  were  made  insolvent 
according  to  the  law  of  the  island.  After 
the  stoppage  of  the  London  firm,  drafts 
arrived  in  London  for  acceptance  to  the 
amount  of  about  16,0002.  which  were  dis- 
honored, and  remittances  arrived  to  the 
amount  of  nearly  12,0002.  "W.,  R.  &  Co. 
were  afterwards  made  bankrupt.  Held, 
that  there  was  no  specific  appropriation  of 
the  remittances  to  cover  the  drafts  sent 
home  by  the  same  mails  for  acceptances, 
and  that  the  remittances  must  be  carried 
into  general  account  between  the  firms,  and 
that  so  far  as  they  were  in  specie  at  the  time 
of  the  bankruptcy,  the  principal  of  ex  parte 
Waring,  19  Ves.  345,  and  Powles  v.  Har- 
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greaves,  3  Be  G.,  M.  &  G.  430,  must  apply. 
Trimingham  v.  Maud,  7  L.  B.,  Ex.  201 ;  19 
L.  T.,  N.  S.  554;  38  L.  J.,  Cham.  207;  17 
W.  B.  313.    (Eng.) 

76.  Where  A.  sold  goods  to  B.,  for  which 
the  latter  was  to  pay  by  a  bill  at  three  months . 
B.  gave  a  check  on  his  bankers  who  were 
also  the  bankers  of  A.,  requiring  them  to  pay 
A.  on  demand  in  a  bill  at  three  months.  A. 
paid  the  check  to  the  bankers  and  took  no 
bill  from  them;  but  the  amount  was  trans- 
ferred in  the  banker's  books  from  B.'s  account 
to  A.'s  with  the  knowledge  of  both.  The 
bankers  failed  before  the  checks  became  due. 
It  was  held,  that  A.  could  not  recover  the 
value  of  the  goods  against  B.  Bolton  v. 
Kichard,  6  T.  B.  139 ;  1  Esp.  106.    (Eng.) 

77.  Transfer  before  bankruptcy. 
A  negotiable  note  drawn  by  a  citizen  of 
Massachusetts  after  the  passage  of  a  bank- 
rupt act  of  that  state,  was  payable  to  the 
order  of  a  citizen  of  New  York,  and  before 
the  application  of  the  maker  for  discharge  as 
a  bankrupt,  had  been  indorsed  by  the.  payee 
without  recourse  to  one  who  was  a  citizen 
of  Massachusetts  at  the  time  of  application 
of  the  maker  for  a  discharge,  and  of  his  dis- 
charge as  a  bankrupt  under  the  Massachu- 
setts act.  In  a  suit  by  the  indorsee  against 
the  maker,  it  was  held,  that  the  maker  was 
discharged  from  liability  to  the  indorser. 
Wheelock V.Leonard, 20 Pa.  B.  440. 

78.  Transferred  without  indorse- 
ment. A  person  giving  cash  for  a  bill  or 
note  without  the  indorsement  of  the  person 
from  whom  he  takes  it,  cannot  prove  it  un- 
der his  bankruptcy.  Sa:jpa»"ieShuttleworth, 
3  Ves.  368;  S.  P.,  ex  parte  Harrison,  2  Bro. 
G.  C.  615.    (Eng.) 

79.  Unindorsed  bills,  given  by  the  bank- 
rupt, must  be  sold,  and  the  holder  may 
prove  for  the  residue.  Ex  parte  Smith,  2 
Cox,  209.    (Eng.) 

80.  An  agent  applied  to  a  banking  com- 
pany on  several  occasions  to  discount  bills 
drawn  by  his  principal,  and  at  the  commence- 
ment of  these  transactions  informed  the  com- 
pany who  the  drawers  and  acceptors  were, 
and  inquired  whether  the  company  would 
discount  a  bill  without  requiring  the  agent 
to  indorse  it.     The  company  agreed  to  do  so 


in  this  and  other  instances,  but  upon  some 
of  the  bills  required  and  obtained  the  agent's 
indorsement.  The  acceptance  turned  out  to 
have  been  forged  by  the  principal,  of  which 
fact  the  agent  was  wholly  ignorant.  On  the 
agent  becoming  bankrupt,  and  there  being 
nothing  to  show  that  he  had  not  handed 
over  the  proceeds  of  the  bills  to  the  princi- 
pal, or  that  those  proceeds  were  in  such  a 
position  that  they  could  be  recalled,  held, 
that  the  company  could  not  prove  upon  the 
bills  which  the  agent  had  not  indorsed.  Ex 
parte  Bird,  i  Be  G.  &  S.  273;  15  Jur.  894; 
20  L.  J.,  Bank.  16.    (Eng.) 

8 1 .  A  bank,  which  has  discounted  bills 
drawn  in  his  own  name,  by  the  agent  of  a 
disclosed  principal  cannot  sue  the  latter  nor 
prove  against  his  estate  in  insolvency,  al- 
though the  proceeds  are  applied  by  the  agent 
to  his  use.  Bank  of  British  North  America 
V.  Hooper,  5  Grays'  (^Mass.")  567. 

82.  Vesting  in  and  not  vesting  in 
assignees.  Where  by  the  terms  of  an 
agreement  between  F.  &  Co.  and  their  bank- 
ers, S.  &  Co.,  the  permission  to  discount  in- 
dorsed bills  of  exchange  was  limited  to  the 
amount  necessary  to  meet  such  acceptances 
of  F.  &  Co.,  as  were  in  the  course  of  imme- 
diate payment  at  the  house  of  S.  &  Co. 
F.  &  Co.  sent  an  indorsed  bill  of  exchange 
to  S.  &  Co.,  to  cover  certain  acceptances 
about  to  fall  due ;  these  acceptances  were 
dishonored  by  S.  &  Co.,  who  shortly  after- 
wards stopped  payment ;  S.  &  Co.  then  had 
the  bill  accepted  and  made  an  entry  in  their 
books  of  their  having  discounted  it.  A  com- 
mission of  bankruptcy  having  issued  against 
S.  &  Co.,  it  was  held,  that  they  had  no 
right  to  discount  the  bill,  unless  they  exe- 
cuted the  trust  and  their  assignees  should 
deliver  up  the  bill  to  S.  &  Co.  Ex  parte 
Frere,  Mont.  &  Mac.  263.    (Eng.) 

83.  Where  there  is  a  general  running  ac- 
count between  A.  &  B.,  consisting  of  bills 
drawn  by  B.  &  C.  in  favor  of  A.,  and  of 
bills  and  other  securities  deposited  by  A. 
with  B. ;  B.  and  C.  having  failed,  A.  was 
obliged  to  take  up  the  bills  received  from  B., 
whereby  the  balance  of  account  was  in  fav6r 
of  A.  It  was  held,  that  A.  could  not  main- 
tain trover  for  the  bills  deposited  by  him 
with  B.  unless  they  were  specifically  appro- 
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priated  to  answer  P.'s  drafts  on  C.  in  favor 
of  A.,  and  deposited  for  that  purpose  ex- 
pressly. Bent  V.  Fuller,  5  T.  B.  594. 
(Eng.) 

84.  Where  bills  are  placed  in  a  banker's 
hands  for  a  particular  purpose,  but  are  not 
so  applied,  and  the  banker  becomes  bank- 
rupt, the  bills  do  not  pass  to  his  assignees. 

,    Ex  parte  Aiken,  2  Madd.  192.     (Eng.) 

85.  Where  a  merchant  abroad  wrote  to 
his  agent  in  England,  enclosing  bills  in 
which  he  said,  "  The  above  bills  are  belong- 
ing to  and  on  account  of  C,  and  I  will 
thank  you  to  dispose  of  the  same  for  him." 
Before  the  bills  arrived  the  agent  became 
bankrupt,  and  the  bills  came  to  the  posses- 
sion of  the  assignees.  It  was  held,  that  the 
direction  in  the  merchant's  letter  amounted 
to  a  specific  appropriation  of  the  bills,  and 
that  0.  was  entitled  to  claim  them  from  the 
assignees.  Ex  parte  Cotterell,  3  Deac.  12 ; 
3  Mont.  &  Ayr.  376 ;  1  Jur.  825.     (Eng.) 

86.  Where  S.  &  J.,  of  Buenos  Ayres,  in 
May  and  June  bought  from  Latham  &  Co. 
of  that  place,  ten  bills  drawn  by  them  ou 
Latham  Brothers  of  Liverpool,  the  sellers 
expressly  agreeing  to  send  remittances  to 
meet  them.  On  the  1st  of  August,  Latham 
&  Co.  dispatched  bills  to  Latham  Brothers 
with  a  letter  specifically  appropriating  them 
to  meet  the  first  five  of  the  purchase  bills. 
Latham  Brothers  became  bankrupt  on  the 
8th  August.  On  the  1st  September,  Latham 
&  Co.,  not  being  aware  of  the  bankruptcy, 
sent  other  bills  to  Latham  Brothers  with  a 
letter  appropriating  them  to  meet  the  other 
five  bills.  It  was  held,  that  the  first  remit- 
tance was  efiectually  appropriated  to  meet 
the  first  five  purchased  bills,  whether  the 
drawing  and  accepting  houses  were  identical 
or  not;  and  that  the  assignees  of  Latham 
Brothers,  held  it  for  S.  &  J.,  to  the  extent 
of  what  was  due  on  those  bills  so  purchased. 
Expa/rte  Lambert,  \  De  G.  <&  J.,  Bank.  65. 
(Eng.) 

87.  A  London  banker  suspended  pay- 
ment on  January  2d ;  he  had  at  the  time  a 
branch  bank  at  Edinburgh  in  charge  of  an 
agent,  to  whom  he  wrote  apprising  him  of 
the  fact  of  suspension,  and  directing  him  to 
discontinue  the  business  at  the  branch  bank 
before  this  notice  reached  the  agent,  and  on 


the  4th  January,  C.  paid  into  the  Edinburgh 
bank  305Z.  15«.  in  notes  and  in  cash,  to  be 
remitted  to  the  London  bank ;  but  after  the 
news  reached  Edinburgh,  that  the  notes 
were  still  in  the  possession  of  the  agent,  0. 
gave  him  notice  not  to  part  with  them,  and 
they  remained  in  the  agent's  hands  up  to 
the  time  of  the  flat  against  the  London 
banker,  i.  e.  January  26th.  As  the  agent 
had  a  lien  on  the  funds  in  his  hands,  the 
assignees  allowed  him  to  retain  the  305Z. 
15s.,  in  part  satisfaction  of  his  lien,  it  waa 
held,  that  the  assignees  were  bound  to  re- 
fund this  sum  to  0.  Ex  parte  Cunningham, 
3  Deac.  S  Chit.  58,  87;  1  Mont.  S  Bligh, 
269,  286.    (Eng.) 

88.  So  held,  also,  where  notes  delivered 
to  the  agent  were  not  identified.  Ex  parte 
Solomans,  3  Beac.  dt  Chit.  77.    (Eng.) 

89.  So,  also,  where  the  notes  were  paid 
in  by  the  customer  on  the  3d  January,  to  a 
sub-agent  of  the  banker  at  Glasgow,  who 
remitted  them  on  the  4th  to  the  banker's 
agent  at  Edinburgh.  Ex  parte  Wylie,  3 
Deac.  (&  Chit.  83.     (Eng.) 

90.  Whether  bills  in  the  possession  of 
the  bankrupt,  and  not  due  at  the  time  of  the 
bankruptcy  pass  to  the  assignees  or  remain 
the  property  of  the  remitter,  always  depends 
on  the  question  of  agency.  So,  where  a 
foreign  mercantile  house  remitted  to  a  Lon- 
don house  bills,  some  of  which  were  not  due 
when  the  London  house  became  bankrupt, 
it  was  held,  that,  under  the  circumstances  of 
the  case,  the  London  house  acted  as  agents 
to  procure  payments  for  the  foreign  house, 
and  being  fixed  with  the  trust,  that  the  bills 
did  not  pass  to  the  assignees.  Ex  parte 
Smith,  Buck,  355 ;  2  Base,  457.    (Eng.) 

91.  Where  a  banker  received  undue  bills 
in  exchange  from  time  to  time,  from  his 
customer,  and  entered  them  in  the  cash  col- 
umn, under  the  dates  on  which  they  were 
deposited,  but  not  as  short  bills,  and  the 
customer  was  at  liberty  to  draw  against  the 
balance  in  his  favor  appearing  in  the  ac- 
count thus  made  out,  but  interest  was  al- 
lowed by  the  banker  upon  the  bills  only 
from  the  time  the  amount  was  received,  it 
was  hold,  that  in  the  absence  of  evidence  of 
the  customer's  acquiescing  in  or  authorizing 
the  banker's  treating  the  bills  as  his  own. 


608 


NOTES  AND  BILLS. 


from  the  time  of  their  being  deposited  they 
remaine'd  the  property  of  the  customer,  sub- 
ject to  the  lien  of  the  banker  for  his  cash 
balance  ;  that  the  banker  had  no  right  to 
negotiate  them,  unless  the  balance  of  account 
was  in  his  favor,  and  that  on  the  bankruptcy 
of  the  banker,  such  of  them  as  remained  in 
his  hands  in  specie  did  not  pass  to  his  assig- 
nees, but,  subject  to  such  lien  as  abore  men- 
tioned, belonged  to  the  customer.  Ex  parte 
Barkworth,  IBeG.  <t  J.  194  ;  4  Jvr.,  N. 
8.  547 ;  27  L.  J.,  Bank.  5.    (Eng.) 

92.  Where  a  customer  of  a  banker  was 
in  the  habit  of  indorsing  and  depositing  bills 
of  exchange  which  were  never  written  short, 
but  which  were  entered  for  the  full  amount 
in  the  pass-book,  on  the  day  they  were  paid 
in,  and  also  in  the  books  of  the  bank,  to  the 
credit  of  the  customer,  as  "  bills "  (not  as 
"  cash,")  and  after  such  entry  the  customer 
could  draw  against  them  to  the  full  amount, 
and  the  bankers  became  bankrupts,  having 
in  their  possession  several  of  the  customer's 
bills  so  deposited,  and  the  assignees  having 
converted  the  same  to  their  use.  Seld,  that 
the  customer,  having  a  cash  balance  in  his 
favor  at  the  time  of  the  bankruptcy,  might 
maintain  trover  against  the  assignees  for  the 
amount  of  the  bills,  there  being  no  evidence 
that  he  had,  in  point  of  fact,  agreed  that 
when  the  bills  were  deposited,  they  were  to 
become  the  property  of  the  bankers.  Thomp- 
son V.  Giles,  ZD.d!B.  733 ;  2B.d!  C.  422. 
(Eng.) 

93.  Where  bills  are  deposited  by  a  cus- 
tomer with  his  banker,  to  be  received  when 
due,  and  are  at  the  time  indorsed  in  blank, 
and  the  banker  raises  money  upon  them,  by 
pledging  them  with  A.,  another  banker,  and 
afterwards  became  bankrupt.  Held,  that  the 
customer  cannot  maintain  trover  for  the  bills 
against  A.  Collins  v.  Martin,  IB.  &P.  648 ; 
2  Esp.  520.     (Eng.) 

94.  A  customer,  depositing  bills  not  due 
with  his  banker,  whose  custom  it  was  to 
credit  the  amount  of  the  bills,  if  approved, 
as  cash,  (charging  interest,)  can  recover  back 
such  bills  in  specie  from  the  bankers  upon 
their  becoming  bankrupts,  if  the  balance  of 
the  cash  account,  exclusive  of  such  bills,  is 
at  the  time  in  his  favor  j  and  if  the  assignees 
receive  the  amount  of  such  bills  the  cus- 
tomer can  recover  the  same  from  them  in  an 


action  for  money  had  and  received.    Giles*. 
Perkins,  9  East,  12.     (Eng.) 

95.  Where  bills  are  deposited  with  a 
banker  to  collect  and  convey  the  proceeds  to 
general  account,  and  the  banker  afterwards 
becomes  bankrupt,  the  customer  cannot  re- 
cover the  value  of  such  goods  in  an  action  of 
trover  against  the  assignees,  if  the  bills  were 
paid  before  the  choice  of  the  assignees.  Ten- 
nant  v.  Strachan,  iC.&  P.Zl;M.d  M.  377. 
(Eng.) 

96.  Where  a  banker,  having  bills  of  his 
customers  deposited  with  him  to  be  collected 
and  the  proceeds  carried  to  general  account, 
sends  the  bills  to  his  London  banker  and  be- 
comes bankrupt,  the  short  bills  remaining  in 
that  condition,  continue  the  property  of  the 
holder;  but  the  London  bankers  acquire  a 
lien  on  the  bills,  and  they  are  a  security  to 
them  for  the  general  balance  due  to  them 
from  the  banker.  The  assets  available  to 
the  London  firm  must  be  marshaled,  and 
the  residue,  after  satisfying  the  London  firm's 
lien,  paid  among  the  short  bill  holders 
equally.  Ex  parte  Froggat,  3  Mont.,  B.  & 
B.  322 ;  7  Jwr.  910 ;  esc  parU  Barkworth, 
^BeG.&  J.  194 ;  27  L.  J., Bank.  5.  (Eng.) 

97.  A  merchant  from  abroad  sent  drafts 
from  time  to  time  to  his  London  correspond- 
ent for  acceptance,  under  an  authority  and 
upon  an  understanding  that  the  liabilities  of 
the  latter,  in  respect  to  such  acceptances, 
should  be  covered  by  means  of  bills  payable 
in  London,  to  be  remitted  to  him  from  time 
to  time.  The  presumption  is,  until  an  agree- 
ment to  the  contrary  is  shown,  that  it  was 
not  intended  that  the  London  correspondent 
should  treat  the  bills  so  remitted  as  cash,  or 
discount  them  before  maturity ;  and  there- 
fore two  of  such  bills,  which  were  existing 
specie  in  bis  hands  at  the  time  of  the  bank- 
ruptcy, and  were  not  then  due,  did  not  pass 
to  his  assignees.  Jombart  v.  Woolett,  2 
Mylne  &  C  389.    (Eng.) 

98.  A  firm  advanced  money  to  a  mer- 
chant on  a  consignment  to  their  correspond- 
ents in  another  country,  and  took  as  secu- 
rity the  bill  of  lading,  which  they  sent  to 
their  correspondents  with  an  account  of  the 
transaction  and  a  direction  to  remit  the  pro- 
ceeds to  the  merchant  through  them.  The 
goods  were  sold  and  a  bill  of  exchange  for 
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the  full  amount  of  the  proceeds,  drawn  upon 
the  firm,  was  remitted  by  the  correspondents 
to  the  merchant  directly,  and  was  m  the 
words  following :  "  Pay  through  your  good 
selves,  &c."  The  bill  of  exchange  was  re- 
ceived by  the  assignees  of  the  merchant, 
who  became  bankrupt  before  its  arrival. 
Held,  that  the  assignees  were  bound  to  give 
it  up,  on  being  paid  the  dij[Ference  between 
the  proceeds  of  the  sale  and  the  advance 
made  to  the  bankrupt.  Ex  parte  Mackay, 
3  Mowt.,  B.  *.  D.  136.     (Eng.) 

99.  C.  gave  to  the  defendants,  who  were 
pressing  him  for  security,  the  note  of  S., 
who  was  a  debtor  of  C.'s,  for  an  amount 
exceeding  C.'s  indebtedness  to  the  defend- 
ants which  was  not  at  the  time  payable; 
S.'s  note  was  not  payable  to  order,  but  C. 
indorsed  it  when  he  gave  it  to  the  defend- 
ants. Afterwards  the  defendants  pressed  C. 
to  obtain  negotiable  papers  from  S.  instead 
of  the  note,  which  they  redelivered  to  0. 
for  that  purpose.  S.,  after  C.'s  debt  to  the 
defendant  had  became  payable,  took  back 
the  note,  and  accepted  bills  of  exchange 
drawn  by  C.  exceeding  C.'s  debt,  to  the  de- 
fendants, which  bills  C.  desired  him  to  give 
to  the  defendants.  At  the  time  of  the  ac- 
ceptance C.  intended  to  commit  an  act  of 
bankruptcy,  which  S.  was  aware  of,  but  de- 
fendants had  no  knowledge  of.  S.  delivered 
the  bills  to  the  defendants  after  the  act  of 
bankruptcy.  In  an  action  of  trover  by  C.'s 
assignees  for  the  bills,  issue  being  joined  on 
a  plea  of  not  possession,  it  was  held,  that, 
though  S.  was  not  an  agent  of  the  defend- 
ants, the  bills  were  not,  at  the  time  of  the 
bankruptcy,  in  C.'s  possession  as  reputed 
owner,  with  the  consent  of  the  true  owners, 
within  6  Geo.  4,  c  16,  s.  72,  merely  as  be- 
ing in  C.'s  hands,  inasmuch  as  they  were 
subject  to  the  same  right,  as  the  note  which 
C.  held  only  as  agent  for  the  defendants  for 
a  specific  purpose  ;  if  however  S.  had  no  no- 
tice of  the  assignment  to  the  defendants  of 
the  debt  due  by  him  to  C,  the  assignment 
was  void  as  to  the  plaintiffs,  and  the  defend- 
ants had  no  right  or  title  to  either  the  note 
or  bills  at  any  time  whatever;  if  however  S. 
did  know,  then  the  defendants  were  entitled 
to  the  bills.  Belcher  v.  Campbell,  8  Q.  S. 
1 ;  9  Jmj-.  1073;  15  L.  J.,  Q.B.  11.   (Eng.) 

100.  Short  bills  in  the  hands  of  a  banker 
Gaz.  77 


are  specifically  the  property  of  the  remitter, 
subject  to  a  lien  for  the  balance  of  the  ac- 
count. JSa;  jparfe  Rawtoh,  17  Ves.  431;  1 
Hose,  15 ;  S.  P.,  ex  parte  Waring,  19  F€». 
394.     (Eng.) 

101.  Where  a  banker  becomes  bankrupt, 
short  bills  in  his  hands  are  to  be  delivered  up 
to  the  remitter,  subject  to  the  bankrupt's 
lien,  after  he  has  indemnified  the  estate 
against  the  engagements  on  account  of  the 
party  claiming  them.  8.  P.,  ex  parte  Bu- 
chanan, 1  Mose,  280 ;  19  Ves.  201.    (Eng.) 

102.  Whether  bills  are  to  be  considered 
short  or  not,  does  not  depend  upon  the  par- 
ticular mode  in  which  they  are  entered  in 
the  banker's  books,  but  upon  the  course  of 
dealing  between  the  parties,  and  all  the  cir- 
cumstances, together  with  the  mode  of  en- 
tering them,  is  only  evidence.  Ex  parte 
Pearce,  1  Mose,  232 ;  s.  c.  nom.  ex  parte 
Pease,  19  Ves.  15  .  S.  P.,  ex  parte  Thomp- 
son, 1  Mont.  &  Mac.  102.     (Eng.) 

103.  A  short  bill  in  the  hands  of  a  bank- 
rupt as  agent,  and  not  by  consent  or  the 
course  of  dealing,  is  considered  as  cash,  to 
be  returned,  or  the  proceeds  received  after 
the  bankruptcy,  though  the  bill  was  due  pre- 
viously and  retained  so  as  to  discharge  the 
indorser.  Ex  parte  Sellers,  18  Ves.  229  ;  1 
Hose,  155.     (Eng.) 

104.  A.  was  in  the  habit  of  indorsing  and 
paying  into  his  country  bankers,  B.'s  hands, 
bills  not  due,  which  were  entered  by  B.  in 
his  pass  book,  as  bills  to  his  credit  to  the 
full  amount.  By  the  custom  of  the  bank, 
the  customers  were  at  liberty  to  draw  for  the 
amount  of  such  bills  immediately,  and  the 
bank  was  at  liberty  to  pay  away  such  bills 
as  they  thought  fit.  There  was  no  evidence 
of  A.'s  knowledge  of  this  custom,  and  A. 
swore  that  he  never  gave  authority  to  B.  to 
negotiate  them,  but  deposited  them  only  that 
B.  might  receive  the  value  when  at  maturity; 
that  he  never  drew  on  account  of  any  bill 
till  after  it  was  due ;  that  the  balance  of  ac- 
counts, independently  of  the  bills,  were  al- 
ways in  his  favor ;  and  that  he  had  never 
received  more  than  one  such  bill  (deposited 
by  another  customer)  in  answer  to  his  checks. 
B.,  having  negotiated  them  to  C.  as  secu- 
rity for  a  debt,  and  B..  becoming  bankrupt 
before  the  bills  were  due,  held,  that  they 
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did  not  pass  to  B.'s  assignees ;  and  therefore 
that  A.  was  entitled  to  be  indemnified  from 
the  surplus  security  in  the  hands  of  0.  Ex 
parte  Benson,  1  Deac.  <&  Chit.  435 ;  1  Mont. 
&  Bligh,  120.     (Eng.) 

105.  A  bill  accepted  for  the  accommo- 
dation of  the  drawer,  to  whose  order  it  is 
payable,  does  not  pass  to  the  assignees  in 
bankruptcy  under  a  commission  against  the 
payee,  and  he  may  therefore  indorse  it  after 
an  act  of  bankruptcy,  and  his  indorsee  for  a 
valuable  consideration  has  a  right  of  action. 
Wallace  v.  Hardacre,  1  Camp.  46,  179; 
Willis  V.  Freeman,  12  East,  656.     (Eng.) 

106.  Where  a  customei'  has  a  bill  dis- 
counted by  bankers,  who  give  him  credit  for 
the  amount  of  the  bill,  and  debit  him  with 
the  discount,  the  bill  becomes  the  property 
of  the  bankers,  and  their  assignees  in  bank- 
ruptcy may  maintain  an  action  on  it,  al- 
though there  is  no  balance  due  to  them 
from  the  customer.  Carstairs  v.  Bates,  3 
Camp.  301.     (Eng.) 

107.  One  of  two  partners  became  bank- 
rupt and  the  solvent  partner  after  the  bank- 
ruptcy indorsed  to  the  plaintiff  a  bill  previ- 
ously delivered  to  the  two  partners  by  the 
defendant.  Held,  that  no  interest  could 
pass  to  the  assignees,  and  a  verdict  was 
taken  for  the  plaintiff,  with  liberty  to  the 
defendant  to  move  the  point  whether  a  party 
without  knowledge  of  a  trust,  can  acquire  an 
interest  beyond  that  of  the  trustee.  Rams- 
bottom  V.  Cator,  1  Starh,  228.  The  case 
was  not  moved.    (Eng.) 

108.  "When,  and  when  not  al- 
lowed as  set-offs.  Where  there  are  cross 
acceptances,  and  the  right  of  set-off  clear, 
the  court  of  bankruptcy  will  restrain  the 
assignees  from  bringing  an  action.  Ex  parte 
Clegg,  1  Mont.  (&  Ayr.  91 ;  3  Deac.  <&  Chit. 
505.     (Eng.) 

109.  Where  the  assignees  bring  an  ac- 
tion for  a  debt  due  to  the  bankrupt's  estate, 
the  defendant  may  set  off  notes  in  his  pos- 
session issued  by  the  bankrupt  before  his 
bankruptcy.  Moore  v.  Wright,  2  Bose,  470 ; 
2  Marsh,  209  :  6  Taunt.  517.     (Eng.) 

1 10.  A  party  has  a  right  to  set  off  notes 
of  a  firm  of  bankers,  taken  by  him  after  he 
knew  that  they  had  stopped  payment,  but 


before  he  knew  that  either  of  the  partners 
had  committed  an  act  of  bankruptcy ;  but 
he  is  not  entitled  to  set  off  notes  of  such 
bankers  taken  by  him  after  he  knew  that 
either  of  the  partners  of  the  bank  had  com- 
mitted an  act  of  bankruptcy.  Dixon  v.  Cass, 
XB.iS;  Ad.  343.     (Eng.) 

111.  Where,  previously  to  October  24th, 
1842,  the  defendants  who  were  bankers, 
had  discounted  bills  to  a  large  amount  for 
certain  customers,  who  had  become  bank- 
rupts on  that  day,  at  which  time  the  defend- 
ants had  in  their  hands  a  balance  belonging 
to  the  bankrupts.  The  bills  were  indorsed 
by  the  bankrupts  in  blank,  and  two  of  them 
were  paid  by  the  Receptors  before  the  bank- 
ruptcy, the  others  far  exceeding  the  amount 
of  the  balance  in  the  defendant's  hands,  did 
not  become  due  till  the  16th  of  November, 
and  on  other  subsequent  days.  The  action, 
which  was  for  money  lent,  was  commenced 
on  the  2d  of  November,  and  on  the  8th  of 
the  same  month,  the  defendants  proved 
against  the  bankrupt's  estate  the  whole  of  the 
bills,  except  the  two  which  had  been  paid, 
deducting  the  balance  in  their  hands.  It 
was  held,  that  the  defendants  as  indorsees 
of  the  bills  were  entitled  to  set  them  off  in 
the  action.  Alsager  v.  Currie,  12  M.  (& 
W.  751 .   13  L.  J.,  Exdh.  203.    (Eng.) 

112.  In  an  action  by  assignees,  banker's 
notes  bought  by  the  debtor  after  the  banker 
had  stopped  payment,  and  before  an  act  of 
bankruptcy  is  committed,  may  be  set  off. 
Hawkens  t).  Whitten,  10  JB.  c^  C.  217 ;  5  JIf . 
<^JJ.  219.     (Eng.) 

113.  A  note  of  an  insolvent  debtor  pur- 
chased after  the  assignment  of  all  his  estate 
to  trustees,  cannot  be  set  off  by  the  debtor 
of  the  insolvent  against  the  debt  for  which  a 
suit  is  brought  by  the  assignees.  Johnson 
V.  Bloodgood,  1  Johnson,  303;  Same  v.  Same, 
1  Caines'  Cases. 

1 14.  Acceptance,  not  due  till  after  the 
bankruptcy  of  the  acceptor,  may  be  set  off. 
Ex  parte  Wagstaff,  13   Ves.  65.    (Eng.) 

115.  If  a  debtor  of  the  bankrupt's  estate 
obtains  a  bill  with  the  bankrupt's  name  upon 
it,  which  he  knows  forms  no  demand  upon 
the  estate,  after  notice  of  the  bankrupt's  in- 
solvency, and  with  a  view  to  set  ofli  he  is 
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not  a  bona  fide  holder.  Ex  parte  Stone,  1 
Glyn  &  J.  191. 

116.  Where  bankers  advance  to  C.  500Z. 
on  his  promissory  note,  and  subsequently, 
without  notice  to  him  deposited  the  same, 
with  other  securities,  with  W.  &  Co.,  as  se- 
curity for  a  debt.  The  bankers  having  be- 
come bankrupt,  W.  &  Co.  compelled  0.  to 
pay  them  the  amount  due  on  his  note.  Prior 
to  the  bankruptcy,  0.  had  obtained  posses- 
sion of  bank  and  interest  notes  of  the  bank- 
ers to  an  amount  more  than  sufficient  to 
have  paid  the  amount  due  on  his  promissory 
note.  Credit  was  given  to  the  assignees  of 
the  bankrupts  by  W.  &  Co.  for  the  amount 
paid  to  them  by  C,  and  the  assignees  hav- 
ing paid  them  the  balance  of  their  debt,  they 
delivered  over  to  them  the  securities  then  in 
their  hands,  which  were  more  than  sufficient 
to  secure  them  the  repayment  of  their  debt. 
It  was  held,  that  C.  was  entitled  to  set  off 
against  the  amount  due  on  his  note  a  suffi- 
cient portion  of  bank  and  interest  notes  of 
tlie  bankrupt's  in  his  hands,  and  to  prove 
the  balance  due  on  such  notes  against  the  es- 
tate. Ex  parte  Staddon,  3  Mont.,  B.  &I). 
256  ;  7  Jur.  358 ;  12  L.  J.,  Bank,  39. 
(Eng.) 

117.  The  defendants  being  indebted  for 
money  lent  to  them  by  their  bankers,  who 
afterwards  became  bankrupt,  received  from 
their  customers,  on  the  day  of  the  stoppage 
of  payment  by  the  bankers,  but  without  no- 
tice of  an  act  of  bankruptcy,  certain  notes  of 
the  bankrupts,  in  part  payment  of  antece- 
dent debts,  on  condition  of  debiting  them- 
selves w;ith  so  much  only  as  they  should  re- 
ceive from  the  assignees  on  the  notes.  They 
also  received  from  other  parties,  other  notes 
of  the  bankrupts,  for  which  they  were  to 
pay  so  much  only  as  they  should  receive 
from  the  assignees  for  such  notes.  An  ac- 
tion for  money  loaned  having  been  brought 
by  the  assignees  of  the  bankrupts  against 
the  defendants,  it  was  held,  that  the  defen- 
dants had  a  beneficial  interest  in  the  first' 
description  of  notes,  and  might,  therefore, 
set  them  off;  but  that  they  could  not  set  off 
the  second  description  of  notes,  as  they  held 
them  merely  as  trustees  for  them.  Forster 
V.  Wilson,  12  W.  S  W.  191;  13  L.  J., 
Exch.  209.    (Eng.) 

118.  Where    three    partners    delivered 


bills  to  D.  for  special  purpose.  Two  of  the 
partners  became  bankrupts.  In  an  action 
by  their  assignees  against  D.  for  the  pro- 
ceeds of  the  bill,  it  was  held,  that  one  of  the 
partners  not  having  been  made  bankrupt, 
this  was  not  a  case  of  mutual  credits  within 
5  Geo.  2,  c.  30,  s.  28,  so  as  to  entitle  the  de- 
fendant to  set  off  the  bills  against  a  debt  due 
to  him  from  the  partners.  Stainforth  v. 
Fellows,  1  Marsh,  184;  VBase,  151.  (Eng.) 

119.  P.  &  Co.  having  borrowed  a  large 
sum  from  the  Bank  of  Bengal,  deposited 
company's  paper  with  the  bank  for  a  greater 
amount  as  a  collateral  security,  accompa- 
nied with  a  written  agreement  authorizing 
the  bank,  in  default  of  non-payment,  by  a 
given  day,  "  to  sell  the  company's  paper  for 
the  reimbursement  of  the  bank,  rendering 
to  P.  &  Co.  any  surplus."  Before  default, 
P.  &  Co.  were  declared  insolvents,  under 
the  Indian  insolvent  act,  9  Geo.  4,  c.  73. 
At  the  time  of  the  adjudication  of  insolvency 
the  bank  were  holders  of  two  promissory 
notes  of  P.  &  Co.,  which  they  had  dis- 
counted for  them  before  the  loan.  The  time 
for  repayment  having  expired,  the  bank  sold 
the  company's  paper,  the  proceeds  of  which, 
after  satisfying  the  principal  and  interest 
produced  a  considerable  surplus.  In  an 
action  by  the  assignees  of  P.  &  Co.  against 
the  bank,  to  recover  the  surplus,  it  was 
held,  that  the  bank  could  not  set  off  the 
two  promissory  notes,  and  that  the  case  did 
not  come  within  the  mutual  credit  clause 
in  bankruptcy  act.  Young  v.  Bank  of  Ben- 
gal, 1  Moore,  P.  C.  C.  150  ;  4  Deac.  622. 
(Eng.) 

120.  In  October,  1825,  G.  applied  to  the 
bankrupt  to  discount  the  note,  and  took  as 
part  payment  the  proceeds  of  a  bill  accepted 
by  the  bankrupt,  payable  to  G.'s  order.  G. 
indorsed  this  bill  for  value  to  the  defendant, 
and  he  got  it  discounted  by  H.,  who  was 
the  holder  when  it  became  due.  A  commis- 
sion of  bankruptcy  issued  against  the  bank- 
rupt on  the  23d  December,  and  the  bill  be- 
came due  on  the  24th,  when  it  was  pre- 
sented and  dishonored.  On  the  26th  H.  re- 
ceived the  amount  from  the  defendant  and 
returned  the  bill  to  him.  It  was  held,  that 
he  had  a  right  to  set  off  the  bill  against  the 
demand  of  the  assignees  on  the  note.  Col- 
lins V.  Jones,  10  B.  &  C.  777.    (Eng.) 
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121.  In  an  action  by  assignees  to  re- 
cover the  value  of  goods  sold  and  delivered 
to  the  defendants  by  the  bankrupt,  the  de- 
fendants cannot  set  off  the  bankrupt's  ac- 
ceptance, which  they  do  not  hold  in  their 
own  right,  but  in  effect  for  other  persons. 
Pair  V.  Mclver,  16  East,  130.    (Bng.) 

122.  When  and  not  specifically 
appropriated.  Where  A.  desired  leave  to 
place  certain  long  bills  in  B.'s  hands  and  to 
be  allowed  permission  to  draw  without  re- 
newal, bills  of  shorter  dates,  and  desired  B. 
to  calculate  the  sum  to  be  drawn  for,  allow- 
ing commission ;  and  the  long  bills  indorsed 
by  A.  were  inclosed  to  B.  in  the  same  letter, 
B.  answered,  that,  agreeably  to  A.'s  wishes 
he  had  discounted  the  bills,  and  then  speci- 
fied the  amount  to  be  drawn  for.  This 
transaction  is  not  an  exchange  or  sale  of 
bills  upon  discount,  but  a  deposit  of  the 
long  bills  on  condition  of  being  allowed  to 
draw  shorter  bills ;  and  B.  having  accepted 
A.'s  bills,  and  such  acceptances  being  dis- 
honored in  consequence  of  B.'s  bankruptcy, 
and  the  long  bills  having  remained  in  specie 
in  B.'s  hands  at  the  time  of  his  bankruptcy, 
and  B.'s  assignees,  having  alterwards  re- 
ceived the  value  of  them,  A.  may  recover 
the  amount  of  them  as  money  had  and  re- 
ceived to  his  use.  Parke  v-  Eliason,  1 
East,  544.   (Eng.) 

123.  B.  was  in  the  habit  of  drawing 
bills  on  H.  &  Co.,  bankers,  and  of  remitting 
bills  to  them  of  an  amount  fully  sufScient 
to  meet  their  acceptances.  H.  &  Co.  became 
bankrupt.  At  that  time  there  were  in  the 
hands  of  holders  for  value  under  bills  for  a 
large  amount,  drawn  by  B.  upon  H.  &  Co., 
and  accepted  by  them ;  but  H.  &  Co.  had 
misappropriated  the  greater  part  of  the  bills 
remitted  to  meet  them.  It  was  held,  that 
B.  could  not  claim  to  have  returned  to  him 
such  of  the  remitted  bills  as  remained  in 
the  hands  of  H.  &  Co.  at  the  time  of  their 
bankruptcy,  but  that  they  must  be  applied 
so  far  as  they  would  extend  in  payment 
of  the  bills  accepted  by  H.  &  Co.  Ex  parte 
Carrick,  2  De  G.  <&  J.  208.     (Eng.) 

124-  Where  there  was  an  agreement  be- 
tween an  English  firm  and  an  American 
firm,  that  the  American  should  purchase 
American  bank  shares,  and  remit  them  to 
the  English  house,  for  sale,  drawing  bills  on 


the  English  house  for  the  amount  of  the 
purchase  money,  and  that  the  proceeds  of 
the  shares  should  be  applied  to  the  payment 
of  the  bills.  Various  bills  were  so  drawn 
and  negotiated  by  the  American  house. 
Both  houses  became  bankrupt,  and  the  cer- 
tificates of  the  bank  shares  did  not  arrive  in 
England  until  after  the  bankruptcy  of  the 
English  house,  when  they  got  into  the  pos- 
session of  the  assignees.  It  was  held,  that 
the  holders  of  the  bills  were  entitled  to  have 
the  proceeds  of  the  shares  applied  in  pay- 
ment of  the  bills,  and  that  the  shares  were 
not  within  the  operation  of  the  clause  of  re- 
puted ownership.  Ex  parte  Brown,  3 
Deac.  91 ;  3  Mont.  8r  Ayr.  471 ;  2  Jur. 
82.    (Eng.) 

125.  When  in  the  order  and  dis- 
position of  bankrupt  and  when  not. 
Where  the  partners  of  a  firm,  one  of  whom 
was  trustee  for  the  owner  of  negotiable 
notes,  were  allowed  by  her  to  deposit  them 
with  a  bank  as  security  for  advances.  After 
being  redeemed  they  were  deposited,  with- 
out the  knowledge  of  the  owner,  with 
another  bank  as  security  for  a  loan.  Upon 
the  eve  of  bankruptcy,  the  trustee  paid  off 
the  debt  out  of  the  partnership  funds,  and 
withdrew  the  notes.  The  notes  had  been 
treated  by  the  firm  as  partnership  property, 
but  when  not  deposited  were  in  the  posses- 
sion of  the  trustee  alone.  It  was  held,  that 
the  notes  remained  trust  property,  and  were 
not  in  the  order  and  disposition  of  the  bank- 
rupts. Sinclair  v.  Wilson,  1  Jur.,  N.  S. 
967;  24:  L.  J.,  Chanc.  537;  20Bea«.  324. 
(Bng.) 

126.  When  commercial  paper 
indorser  and  not  of  maker.  Where 
petition  alleges  that  goods  were  sold  and  de- 
livered to  a  payee  and  not  to  the  maker  of  a 
note  the  maker  cannot  be  adjudicated  bank- 
rupt upon  the  simple  allegation  of  suspen- 
sion of  his  commercial  paper,  and  its  non- 
redemption  within  fourteen  days,  inasmuch 
it  does  not  appear  that  the  note  actually 
was  the  maker's  commercial  paper.  In  re 
Rogers,  {8.  B.  N,  Y.)  Unreported. 

127.  When  not  collected  by  an 
executrix.  One  who  takes  a  promissory 
note  prior  to  the  death  of  its  owner  and 
holds  it  afterwards  as  an  executrix  in  her 
own  wrong,  and  neglects  to  collect  it,  until 
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the  maker  becomes  insolvent,  is  liable  to  the 
lawful  administrator  for  the  whole  amount 
of  the  note,  if  it  was  good  and  collectable 
at  the  time  of  the  owner's  death.  Koot  v. 
Geiger,  97  Mass.  R.  178. 

1 38.  Who  entitled  to.  Bankers  re- 
fused to  discount  bills  for  a  customer,  but 
agreed  that  he  should  draw  upon  them  in 
the  usual  way,  depositing  with  them  the 
bills.  The  bills  were  deposited  accordingly, 
but  the  bankers  forthwith  discounted  them 
with  a  London  correspondent,  who  remitted 
them  to  a  fourth  party.  The  bankers  hav- 
ing become  bankrupt,  and  the  fourth  party 
agreeing  to  deal  with  the  bills  as  the  court 
should  direct.  Held,  that  the  customer  was 
entitled  to  the  bills,  accounting  for  the 
amount  of  checks  paid  for  by  the  bankers, 
but  that  he  was  not  entitled  to  be  reim- 
bursed in  full,  the  sum  which  he  paid  to  the 
London  correspondent  in  satisfaction  of  his 
claim  on  the  bills.  JEx  parte  Edwards,  6 
Jw.m.    (Eng.) 


NOTICE. 

1 .  It  is  not  necessary  to  give  the  bank- 
rupt notice  of  the  time  and  place  of  the  ex- 
amination of  a  witness  summoned  by  the 
assignee.  Jw  re  Levy  et.  al  (&  !>•  N.  JT.) 
N.  B.  B.  Sup.  xxiv. 

2.  How  it  aflfects  an  attachment. 
Though  the  first  publication  of  notice  by  a 
messenger  that  a  warrant  under  the  insol- 
vent law  has  issued  against  a  debtor  whose 
goods  are  attached  on  mesne  process,  be  not 
made  till  after  judgment  is  rendered  against 
the  debtor,  yet  if  it  be  made  before  the 
goods  are  taken  in  execution,  the  attachment 
is  dissolved,  and  the  bailee,  to  whom  the  at- 
taching officer  had  delivered  the  goods,  upon 
a  promise  to  return  them  to  him,  is  dis- 
charged from  the  obligation  of  his  promise. 
Andrews  v.-  Southwick,  13  Met.  (Mass.') 
535. 

3.  Of  act  of  bankruptcy.  A  firm 
executed  a  bill  of  sale  to  A.  of  machinery, 
and  covenanted  to  insure  and  keep  it  in- 
sured from  loss  by  flre  in  some  office  to  be 
approved  of  by  A.  during  the  continuance 


of  the  security,  and  in  default,  with  liberty 
to  him  to  insure,  and  charge  the  premiums 
on  his  security.  The  insurance  was  efiected 
in  the  names  of  the  firm,  and  the  machinery 
was  afterwards  destroyed  by  fire.  On  the 
day  of  the  fire  the  firm  assigned  all  their 
property  to  trustees  for  the  benefit  of  their 
creditors.  The  assignment,  which  was  in- 
tended to  operate  under  the  English  bank- 
rupt act  of  1861,  was  executed  by  the  sev- 
eral partners  and  the  trustees,  but  was  de- 
stroyed before  execution  by  any  creditor. 
A.  gave  notice  of  his  claim  to  the  insurance 
office,  having  previously  had-  notice  of  the 
deed  of  assignment  and  of  its  destruction. 
The  firm  afterwards  became  bankrupt. 
Held,  that  the  benefit  of  the  policy  did  not 
pass  to  A.  under  the  covenant  to  insure,  and 
that  the  execution  of  the  assignment  was  an 
act  of  bankruptcy,  and  A.,  having  had  no- 
tice, could  not  claim  against  the  assignees  in 
bankruptcy.  Lees  v.  Whitely,  2  L.  JR.,  Eq. 
143 ;  35  L.  J.,  Chanc.  412;  14  W.  B.  534; 
14  L.  T.,  N.  S.  472.     (Eng.) 

4.  A  deed  of  assignment  under  the  Eng- 
lish bankruptcy  act,  1861,  schedule  D.,  may 
be  given  in  evidence  as  proof  of  an  act  of 
bankruptcy,  though  neither  stamped  nor 
registered;  and  notice  of  the  execution  of 
the  deed  is  notice  of  an  act  of  bankruptcy. 
Ponsford  v.  Walton,  3  L.  B.,  C.  P.  167  ;  37 
L.  J.,  a  P.  113 ;  16  W.  B.  363 ;  17  L.  T., 
N.  S.  511.     (Eng.) 

5.  Of  act  of  bankruptcy,  what  is, 
and  what  is  riot  sufficient.  Notice  of 
an  act  of  bankruptcy,  unless  knowledge 
thereof,  or  wilfully  abstaining  from  acquiring 
such  knowledge.  Bird  v.  Bass,  6  M.  <&  G. 
143 ;  6  Scott,  N.  B.  928.    (Eng.) 

6.  A  notice  to  an  execution  creditor  by  a 
bankrupt  that  he  has  committed  several  acts 
of  bankruptcy,  is  a  sufficient  notice  of  a  prior 
act  of  bankruptcy.  TJdal  v.  Walton,  14  M. 
&  W.  254;  9  Jur.  515  ;  14  L.  J.,  Exch. 
262 ;  8.  P.,  Arthur  v.  Whitworth,  6  Jvr. 
323.    (Eng.) 

7.  An  intimation  given  by  a  clerk  of  the 
defendant's  attorney  to  the  clerk  of  the 
plaintiff's  attorney,  that  the  defendant  had 
committed  an  act  of  bankruptcy,  is  not  suffi- 
cient notice  to  defeat  an  execution,  where  it 
is  not  shown  that  the  clerk  who  received  the 
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information  was  a  managing  clerk,  or  that 
he  had  communicated  the  matter  to  his  prin- 
cipal. Pennell  v.  Stephens,  7  C.  B.  987;  7 
D.  dh  L.  133 ;  13  Jwr.  766 ;  18  L.  J.,  G.  P. 
291.     (Eng.) 

8.  Notice  to  the  sheriff's  officer  in  pos- 
session under  a  fi.  fa.  of  an  act  of  bank- 
ruptcy com^mitted  by  the  defendant,  is  not 
notice  to  the  execution  creditor.  Ramsey  v. 
Eaton,  10  M.d:W.22;2  D.  N.  S.  219 ;  6 
Jur.  489.     (Eng.) 

9.  Notice  that  a  party  has  executed  a 
deed  conveying  all  his  property  for  the  bene- 
fit of  creditors,  is  notice  of  an  act  of  bank- 
ruptcy. Lackington  v.  Elliott,  7  M.  S  G. 
538 ;  8  ScoU,  N.  S.  275 ;  8  Jur.  695  ;  13 
L.  J.,  G.  P.  153.     (Eng.) 

10.  "Where  in  an  action  by  assignees,  evi- 
dence is  given  that  the  defendant  was  aware 
that  the  bankrupt  had  left  his  home  and 
place  of  business  in  diiBculties,  and  contrary 
to  the  rules  of  his  employment  as  postmas- 
ter, and  had  not  returned ;  this  is  evidence 
of  the  defendant's  knowledge  of  an  act  of 
bankruptcy,  by  absenting  himself  with  in- 
tent to  delay  and  defeat  creditors.  Smith  v. 
Osborn,  IF.d;  F.  267.    (Eng.) 

1 1 .  Notice  of  a  docket  having  been  struck 
was  not  notice  of  a  prior  act  of  bankruptcy 
within  2  &  3  Vict.  u.  29,  s.  1.  Hocking  v. 
Acraman,  1  D.,  N.  S.  434  ;  12  M.  dt  W. 
170;  13  L.  J.,  Exch.  34.     (Eng.) 

1 2.  An  execution  was  levied  on  the  house 
of  "W.,  a  trader,  on  the  22d  November,  1858. 
He  left  his  house  on  the  23d,  and  thereby 
committed  an  act  of  bankruptcy.  On  the 
following  day,  U.,  an  attorney  at  S.,  Ivas  in- 
formed by  the  attorney  of  the  creditors  that 
W.  has  committed  an  act  of  bankruptcy. 
On  the  morning  of  the  25th  U.  received  a 
letter  from  the  attorneys  of  the  execution 
creditors,  instructing  him  in  the  matter, 
which,  after  directing  him  to  get  an  assign- 
ment from  the  sheriff,  concluded  as  follows  : 
"  You  will  be  good  enough  to  let  this  have 
your  immediate  attention,  as,  if  any  thing 
is  to  be  done  it  must  be  done  quickly."  Af- 
ter receiving  this  letter  U.  was  informed  by 
the  auctioneer  that  he  had  received  notice 
that  W.  had  committed  an  act  of  bank- 
ruptcy.   The  sheriff's  officer  informed  him 


that  he  also  had  received  notice.  U.  never- 
theless left  word  with  the  officer  to  have  an 
assignment  to  the  execution  creditor  exe- 
cuted by  the  sheriff,  which  was  accordingly 
done.  On  the  evening  of  the  25th,  U.  wrote 
to  the  attorneys  of  the  execution  creditor, 
saying,  "  I  fear  my  services  have  been  called 
in  too  late."  It  was  held,  that  the  letter  of 
the  attorneys  for  the  execution  creditor  con- 
stituted U.  such  an  agent  of  the  execution 
creditor,  that  notice  to  him  of  an  act  of 
bankruptcy  was  notice  to  the  execution  cred- 
itor, and  that  the  information  U.  rececived, 
and  his  letter  to  the  attorneys  for  the  execu- 
tion creditor,  showed  that  he  had  notice  of 
an  act  of  bankruptcy  before  the  execution 
of  the  assignment.  Brown  v-  Buscol,  2  El. 
&  El.  116;  5  Jwr.,  N.  S.  1206;  28  L.  J., 
Q.  B.  329  iTW.B.  584.    (Eng.) 

13.  Under  5  and  6  Vict.  c.  122,  s.  22, 
the  filing  of  a  declaration  of  insolvency  was 
of  itself  a  complete  act  of  bankruptcy, 
without  being  followed  by  an  advertisement 
in  the  Gazette,  under  6  Geo.  4,  c.  16,  s.  6. 
Theielore  where  a  trader  gave  execution  cred- 
itors  notice  that  he  had  filed  a  declaration  of 
insolvency,  and  thereby  committed  an  act  of 
bankruptcy,  this  was  a  sufficient  notice  of  a 
prior  act  of  bankruptcy  to  deprive  the  cred- 
itors of  2  and  3  Vict.  c.  29,  s.  1.  PoUett  v. 
Hoppe,  5  G.  B.  226 ;  11  Jur.  974;  17  L.  J., 
C.  P.  76.     (Eng.) 

14.  Where  an  execution  is  issued  in  the 
names  of  two  parties,  jointly  interested  as  co- 
plaintiffs,  and  one  knows  of  an  act  of  bank- 
ruptcy already  committed  by  the  defendant, 
his  knowledge  is  prima  facie  the  knowledge 
of  both,  and  the  execution  was  not  protected 
by  2  and  3  Vict.  c.  29,  s.  1,  even  though  the 
execution  was  in  fact  sued  out  by  one  party 
only  of  whose  knowledge  there  was  no  evi- 
dence. Edwards  v.  Cooper,  11  Q.  B.  33. 
(Eng.) 

1 5.  A  trader  filed  a  declaration  of  insol- 
vency pursuant  to  5  and  6  Vict.  c.  122,  s. 
22,  on  the  1st  July,  being  at  the  time  in- 
debted to  the  defendant,  and  on  the  follow- 
ing day  gave  notice  thereof  to  the  defendant. 
In  a  later  part  of  the  same  day,  the  defend- 
ant levied  an  execution  on  the  trader's  goods. 
A  fiat  in  bankruptcy  issued  on  the  day  fol- 
lowing. It  was  held,  that  the  act  of  bank- 
ruptcy dated  from  the  filing  of  the  declara- 
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tion  of  insolvency,  and  that  the  defendant 
having  had  notice  thereof,  was  not  entitled 
to  the  proceeds  of  the  execution  withiji  2 
and  3  Vict.  c.  29,  s.  1.  Greene  v.  Laurie, 
1  Exch.  335 ;  11  Jur.  997 ;  17  L.  J.,  Exch. 
61.    (Eng.) 

1 6.  Notice  to  an  execution  creditor  that 
his  debtor  has  filed  a  petition  in  bankruptcy 
for  arrangement  under  12  and  13  Vict.  c.  106, 
s.  76,  is  notice  of  an  act  of  bankruptcy 
within  section  133,  provided  an  adjudication 
is  filed  within  two  months  after  the  petition 
for  adjudication  is  dimissed.  Edwards  «. 
Gabriel,  6  H.  dt.  N.  701 ;  7  Jur.,  N.  S.  634 ; 

30  L.  J.,  Exch.  245  ;  4  L.  J.,  N.  8.  303 ; 
9  W.  B.  669  ;  affirmed  10  W.  -R.  95 ;  7  H. 
<&  N.  520 ;  8  Jur.,  N.  S.  592 ;  31  L.  J., 
Exch.  113.     (Eng.) 

17.  Where  the  fact  that  an  act  of  bank 
ruptcy  had  been  committed,  was  communi 
cated  to  the  attorney  Of  an  execution  credi- 
tor, before  the  issuing  of  the  fi.  fa.  sued  out 
by  such  attorney.  It  was  held,  that  this 
was  sufficient  to  render  the  execution  void 
as  against  the  assignees,  even  though  the  fiat 
issued  after  the  writ  was  lodged  with  the 
sheriif,  and  notwithstanding  2  &  3  Vict.  c. 
29,  s.  1.  fiothwell  «.  Trimbell,  I  B.  N.  S. 
778;   6  Jur.  691.     (Eng.) 

18.  A  letter  from  a  bankrupt  to  a  credi- 
tor, saying  that  he  had  resolved  not  to  open 
his  bank  on  Monday,  does  not  amount  to  no- 
tice of  an  act  of  bankruptcy,  but  is  only 
notice  of  an  intention  to  commit  an  act  of 
bankruptcy.  Ex  parte  Halli  fax,  2  Mont., 
D.  &  B.  544 ,  ex  parte  Glyn,  6  Jur.  839. 
(Eng.) 

19.  Notice  that  a  trader  had  committed 
an  act  of  bankruptcy,  without  specifying 
the  act,  or  stating  of  what  the  act  consisted, 
is  sufficient  notice  of  an  act  of  bankruptcy. 
Turner  v.  Hardcastle,  11  C.  B.,  N.  S.  683 ; 

31  L.  J.,  C.  B.  193  ;  5  L.  T.,  N.  S.  748. 
(Eng.) 

20.  Where  a  notice  of  an  act  of  bank- 
ruptcy is  sent  by  mail,  the  party  to  whom 
it  is  sent  is  not  to  be  deemed  to  have  had 
notice  until  the  day  when,  in  the  ordinary 
course  of  transmission  by  mail,  he  would 
have  received  the  letter  containing  it.  Loader 
«.  Hiscook,  IF.dF.  132.    (Eng.) 


21.  Of  assignees  appointment. 
The  assignee  shall  immediately  give  notice 
Of  his  appointment  by  publication  at  least 
once  a  week,  for  three  successive  weeks,  in 
such  newspapers  as  shall  for  that  pur- 
pose be  designated  by  the  court,  due  regard 
being  had  to  their  general  circulation  in  the 
district  or  in  that  portion  of  the  district  in 
which  the  bankrupt  and  the  creditors  shall 
reside.    Sec.  14  U.  S.  bankrupt  act,  1867. 

22.  Of  bankruptcy.  A  notice  must 
be  served  with  a  plea  in  bankruptcy,  re- 
quiring plaintiff  to  reply,  &c.,  otherwise  on 
a  motion,  for  judgment,  as  in  a  case  of  non- 
suit, the  cause  will  be  considered  not  at  issue, 
through  the  neglect  of  defendant.  Preeland 
et  al.  V.  Marvin  et  al.  1  How.,  P.  B.  131. 

23.  Offraud,  what  constitutes  on 
the  part  of  a  creditor.  Where  a  credi- 
tor has  before  him  what  the  statute  declares 
shall  be  prima  facie  evidence  of  fraud  he  is 
affected  with  notice  of  the  intended  fraud. 
In  re  Kingsbury  et  al.  3  N.  B.  B.  84. 

24.  Of  insolvency.  The  simple  fact 
that  a  man  doing  a  large  busness  pays  under 
special  circumstances  a  large  discount  for  a 
loan  is  not  notice  of  insolvency  to  the  creditor, 
it  being  shown  that  at  the  time  similar  com- 
mercial paper  was  selling  at  high  rates. 
Golson  et  al:  v.  Neihoff  et  al.  5  JV.  B.  B. 
56. 

25.  Payment  after.  When  one  is 
charged  as  the  trustee  of  an  insolvent  debtor, 
by  a  judgment  in  the  trustee  process,and  pays 
to  the  judgment  creditor  on  execution  the 
sum  which  he  is  so  charged,  before  publica- 
tion of  qptic^,  of  the  issuing  of  the  warrant 
to  the  messenger,  he  will  be  protected  against 
the  assignee,  although  he  had  personal  no- 
tice before  payment,  of  the  issuing  of  the 
warrant.  Clark  v.  Minot,  4  Met.  (Jfass.) 
346. 

26.  Publication  of.  Notices  may  be 
published  in  papers  outside  of  the  district 
in  which  proceedings  are  being  carried  on 
by  order  of  the  register  in  the  exercise  of 
his  judicial  descretion.  In  re  Robinson,  (5'. 
D.  N.  r.)  N.  B.  B.  Sup.  ii. 

27.  Service  of.  The  notice  provided 
by  the  18th  section  of  the   act,  shall  be 
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served  by  the  marshal  or  his  deputy,  and 
notices  to  the  creditors  of  the  time  and  place 
of  meeting  provided  by  the  section,  shall  be 
givea  through  the  mail  by  letter,  signed  by 
the  clerk  of  the  court.  Every  envelope  con- 
taining a  notice  sent  by  the  clerk  or  messen- 
ger shall  have  printed  on  it  a  direction  to 
the  postmaster  at  the  place  to  which  it  is 
sent,  to  return  the  same  within  ten  days 
unless  called  for.  General  Order  No.  23, 
Sttp.  Ct.  U.  S. — In  hanhruptcy. 

28.  The  discharge  of  a  debtor  under 
the  insolvent  act,  is  prima  fade  evidence  of 
the  service  of  notices  with  creditors  but  not 
conclusive.  Wilt  v.  Schteiner,  4  gates' 
Pa.  B.  352. 

29.  Every  creditor  must  have  notice 
served  upon  him  in  the  manner  prescribed 
by  the  U.  S.  bankrupt  act  of  1867,  other- 
wise he  will  not  be  bound  by  the  proceeding. 
A  notice  not  addressed  to  a  Creditor  by  his 
name  is  really  no  notice,  and  such  error 
must  be  corrected  by  issuing  and  serving  a 
new  and  correct  notice  unless  the  creditor 
will  voluntarily  appear  and  waive  the  same. 
Anon.  iV.  B.  S.  Sup.  xxvii. 

30.  The  notice,  form  No.  52,  need  be 
mailed  only  to  creditors  who  have  proved 
their  debts  when  discharge  is  applied  for  af- 
ter sixty  days  from  adjudication  of  bank- 
ruptcy, and  in  such  case  form  No.  28  need 
not  be  furnished.  In  re  Mclntire,  S.  D.  N. 
Y.)  N.  B.  B.  Sup.  xxxiii. 

31.  It  is  the  duty  of  the  clerk  to  mail 
the  notice  form  No.  52,  when  it  is  served 
by  mail.    In  re  Bellamy,  (<S.  B.  N.  Y.) 

N.  B.  B.  Sup.  XXV. 

■ 

33.  The  notice  of  creditors,  form  No.  52, 

if  sent  by  mail,  must  be  mailed  by  the  clerk, 

for  which  he  has  his  fee  by  G.  0. 30.    In  re 

Bellamy,  (-ST.  D.  N.  T.)  N.  B.  B.  Sup. 

XXV. 

33.  By  the  civil  code  of  Louisiana  a  time 
or  delay  for  the  payment  of  debts,  called  a 
respite,  is  granted  by  the  proper  court,  on 
petition  of  the  debtor,  who  is  unable  to  pay 
his  debts,  etc.,  but  notice  of  the  proceedings 
must  be  given  to  every  creditor  on  whom 
notice  could  be  served,  or  he  is  not  bound 
by  the  same.  The  district  court  of  the 
United  Slates  of  Louisiana,  properly  over- 


ruled a  defence  set  up  to  an  action  on  a 
promissory  note  against  a  debtor  who  had 
not  given  notice  to  his  creditors  of  the  pro- 
ceedings for  a  respite.  The  creditor  was  in 
no  sense  a  party  to  the  proceedings  and  his 
rights  were  in  no  sense  affected  by  them. 
Ilaydel  v.  Girod,  (IT.  S.  S.  Gt.}  10  Peters, 
283. 

34.  To  assignee.  No  person  shall  be 
entitled  to  maintain  an  action  against  an 
assignee  in  bankruptcy  for  anything  done 
by  him  as  such  assignee  without  previously 
giving  him  twenty  days'  notice  of  such 
action,  specifying  the  cause  thereof,  to  the 
end  that  such  assignee  may  have  an  oppor- 
tunity of  tendering  amends  should  he  see  fit 
to  do  so.    See.  14  U.  S.  bankrupt  act,  1867. 

35.  To  creditors.  That  a  warrant  in 
bankruptcy  has  been  issued  against  the  es- 
tate of  the  debtor,  that  the  payment  of  any 
debt,  and  the  delivery  of  any  property  be- 
longing to  such  debtor  or  for  his  use,  and 
the  transfer  of  any  property  by  him  are  for- 
bidden by  law.  That  a  meeting  of  the 
creditors  of  the  debtor  giving  the  name,  resi- 
dence and  amount  so  far  as  known,  to  prove 
their  debts  and  choose  one  or  more  assignees 
of  his  estate,  will  be  held  at  a  court  of  bank- 
ruptcy to  be  holden  at  a  time  and  place 
designated  in  the  warrant  not  less  than  ten 
nor  more  than  ninety  days  after  the  issuing 
of  the  same.  Sec.  11  U.  S.  bankrupt  act, 
1867. 

36.  To   creditor  brought  in  by 

amendment.  Where  a  bankrupt  (after 
an  assignee  has  been  chosen)  with  leave  has 
amended  his  schedules  so  as  to  include  a 
new  creditor,  it  is  not  necessary  to  call  a 
new  meeting  of  creditors  for  the  purpose  of 
choosing  an  assignee.  This  would  be  con 
trary  to  the  spirit  and  intent  of  the  bank 
rupt  act.  The  new  creditor  should  receiva 
full  notice  of  the  state  of  the  case,  and  he 
has  an  opportunity  under  the  U.  S.  supreme 
court  orders  to  petition  for  the  removal  of 
the  assignee  for  cause.  In  re  Carson,  {S. 
D.  N.  r.)  5  N.  B.  B.  291. 

37.  To  dispute.  In  an  action  by  assig- 
nees of  a  bankrapt,  the  defendant  gave  no- 
tice to  dispute  the  trading  and  act  of  bank- 
ruptcy. At  the  trial,  the  judge  non-suited 
them  on  the  grounds  that  the  petitioning 
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creditor's  debt  upon  the  proceedings  was 
contracted  at  a  period  when  the  bankrupt 
had  ceased  to  be  a  trader.  The  court  set 
aside  the  nonsuit,  holding  that  the  objec- 
tion was  not  open  to  the  defendant  under  the 
notice  to  dispute  the  trading  and  act  of  bank- 
ruptcy. A  judge  at  chambers  having  allowed 
the  defendant  to  amend  his  notice,  by 
adding  thereto  that  he  intended  at  the  trial 
to  dispute  the  petitioning  creditor's  debt ; 
the  court  refused  to  allow  the  assignees  to 
discontinue  without  payment  of  costs.  An- 
namann  v.  Barber,  15  C.  B.  774 ;  Z  C.  L. 
B.  239,  241.    (Eng.) 

38.  Feigned  issue  on  an  allegation,  that 
at  the  time  of  the  signing  of  goods  in  execu- 
tion, the  plaintiffs  in  the  issue  were  entitled 
to  the  same  as  against  and  free  from  the 
execution,  and  that  the  goods  were  not  lia- 
ble to  be  so  seized  as  against  such  plain- 
tiffs. Held,  that  the  plaintiffs  who  claimed 
as  assignees  under  the  bankruptcy  (of  the 
judgment  debtor)  were  bound  to  prove  the 
trading  petitioning  creditor's  debt  and  act 
of  bankruptcy,  though  no  notice  had  been 
given  to  dispute  those  matters.  Lott  v. 
Melville,  3  ilf.  (^  G^.  40 ;  3  Scott,  N.  B. 
346;  9  B.,  P.  C.882 ;  5  Jur.  436.  (Eng.) 

39.  Under  bankrupt  act  of  1841. 
The  second  section  of  the  bankrupt  act  of 
1841,  deolarmg  certain  transfers  of  property 
void,  renders  them  so  only  as  to  persons 
claiming  in  virtue  of  proceedings  under  the 
act.  Dodge  &  McClure  v.  Shelden,  6  Hill,  9. 

40.  Under  insolvent  act.  Where 
application  was  made  for  discharge  of  an  in- 
solvent under  "  act  for  the  relief  of  debtors, 
with  respect  to  imprisonment  of  their  per- 
sons," the  counsel  for  the  creditors  raised 
three  objections :  First,  that  notice  was  not 
served  on  one  particular  creditor,  who  re- 
sides in  Massachusetts,  nor  was  there  any 
afiSdavit  that  he  could  be  found.  Second, 
the  service  he  is  charged  with  on  execution, 
is  not  mentioned  in  the  petition.  Third,  the 
inventory  purports,  by  its  caption,  to  be  an 
inventory  of  real  and  of  personal  estate,  but 
no  real  estate  is  afterwards  mentioned. 
Held,  that  all  the  objections  are  trivial.  A 
person  out  of  the  state  is  to  be  considered 
as  to  the  purpose  of  a  service  under  this  act, 
as  not  to  be  found.    Assignment  ordered. 

Gaz.  78 


In  re  Williams,  Coleman's  Cases,  113  ;  Ba- 
kers' ads.  Burns,  Coleman  <&  Games'  Cases, 
78. 

41.  "Waiver  of.  Where  a  warrant  in 
insolvency  is  issued  against  partners  on  the 
petition  of  a  creditor  without  previous  notice 
to  them,  a  formal  waiver  of  notice  filed  by 
one  of  the  partners  with  the  commissioner 
does  not  make  the  proceedings  good  as 
against  his  copartner.  Thompson  v.  Snow, 
4  Cush.  (Mass.)  121. 

42.  "What  concliasive.  The  creditors 
having  the  notice  required  by  the  statute, 
to  show  cause  why  an  assignment  of  the  in- 
solvent's estate  shall  not  be  made,  and  he  be 
discharged  from  his  debts,  should,  if  they 
fail  to  appear  and  raise  objections,  be  con- 
cluded, in  case  the  officer  has  the  requisite 
jurisdiction  except  as  to  matters  which  the 
statute  declares  shall  void  the  discharge. 
And  the  judge  having  in  effect  decided  that 
the  insolvent  has  complied  with  the  premises 
of  the  statute  relating  to  his  schedule,  the 
question  as  to  any  omission  in  the  schedule 
is  no  longer  open.  So  as  to  any  omission  on 
the  affidavit  of  a  creditor,  or  the  want  of  a 
certificate  that  the  assignment  has  been  re- 
corded in  the  office  of  the  county  clerk.  The 
statute,  in  providing  expressly  that  certain 
acts  or  omissions,  or  any  jfiraud,  shall  vitiate 
the  discharge,  strongly  implies  that  the  de- 
cision of  the  judge  who  hears  the  application 
shall  be  conclusive  as  to  other  matters.  It 
appears  that  a  person  who  is  not  a  creditor 
of  an  insolvent  debtor,  and  has  no  interest 
which  has  been  or  can  be  effected  by  his  dis- 
charge, has  no  right  to  sue  out  a  certiorari 
for  the  purpose  of  having  the  discharge  va- 
cated. The  People  ex  rel.  Stryker  v.  Stry- 
ker,  24  Barb.  649. 


NOTIFICATION  TO  ASSIG-NEE 
OF  HIS  APPOINTMENT. 

1.  It  shall  be  the  duty  of  the  register, 
immediately  upon  the  appointment  of  an  as- 
signeee,  as  prescribed  in  sections  12  and  18 
of  the  act,  (should  he  not  be  present  at  such 
meeting),  to  notify  him  by  personal  or  mail 
service  of  his  appointment ;  and  in  such  no- 
tification the  assignee  so  appointed  shall  be 
required  to  give  notice  forthwith  to  the  court 
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or  register  of  his  acceptance  or  rejection  of 
the  trust.  General  Order  No.  9,  Sup.  Ct. 
U.  S. — In  bankruptcy. 


NUNC  PRO  TUNC. 

1 .  When  the  omission  to  file  specifications 
in  opposition  to  the  discharge  within  ten 
days  after  the  return  day  to  show  cause,  was 
inadvertent;  creditors  may  file  the  same  with 
permission  nunc  pro  tunc.  In  re  Grefe, 
(5.  D.  N.  r.)  2  N.  B.  B.  106. 

3.  An  amendment  to  a  petition  nunc  pro 
tunc,  where  it  is  not  a  substantial  change, 
and  merely  a  formal  correction,  will  be 
allowed.  In  re  Craft,  (S.  D.  N.  Y.)  2  N. 
B.  B.  44. 


OATH  OF  ALLEG-IANCE. 

1.  The  oath  of  allegiance  annexed  to  a 
debtor's  petition  may  be  taken  before  a 
register.  In  re  Walker,  {Mass.')  1  N.  B. 
B.67. 


OATHS  IN  BANKRUPTCY 
PROCEEDING-S. 

1 .  "Who  shall  administer.  Registers 
in  bankruptcy  shall  have  power  to  admin- 
ister oaths  in  all  cases,  and  in  relation  to  all 
matters  which  oaths  may  be  administered 
by  commissioners  of  the  circuit  courts  of 
the  United  States,  and  such  commissioners 
may  take  proof  of  debts  in  bankruptcy  in 
all  ca.'ies  subject  to  the  revision  of  such 
proofs  by  the  register  and  by  the  court 
according  to  the  provisions  of  said  act. 
Section  38  U.  S.  bankrupt  act,  1867. 


OBJECTIONS. 

1.  How  -waived.  Where  a  prose-, 
cuting  creditor  appears  before  a  judge  to 
whom  his  creditor  has  applied  for  a  dis- 
charge, under  the  twelfth  and  subsequent 
sections  of  the  act  to  abolish  imprisonment 
for  debt,  &c.,  and  opposes  such  discharge 
without  objecting  that  the  notice,  petition, 
&c.,  have  not  been  served  as  required  by 
section  14,  he  will  be  presumed  to  have 


waived  such  objection.  The  objection  that 
the  proof  of  such  service  required  by  the 
same  section  is  insufficient,  will  not  be 
available  to  the  party  appearing,  if  he  fails 
to  allege  that  service  was  not  in  fact  made . 
The  People  v.  Bancker,  1  Seld.  (5  JV.  T.) 
106. 


OCCUPATION  OF  STORE. 

1.  By  marshal.  Upon  the  applica- 
tion of  a  landlord  for  an  allowance  of  rent  for 
time  during  which  his  premises  were  occu- 
pied by  the  goods  which  were  in  -the  hands 
of  the  marshal,  the  court  held  that  the  land- 
lord ought  to  have  applied  to  it  for  posses- 
sion of  the  premises  immediately  after  the 
marshal  took  possession  of  them,  and  that 
it  would  have  ordered  a  removal  of  the 
goods  and  furniture  therefrom  and  the  pre- 
mises vacated  by  the  marshal.  If  the  land- 
lord had  an  opportunity  to  rent  the  premises 
during  the  time  they  were  occupied  by  the 
marshal,  he  should  have  so  represented  to 
the  court  and  he  would  then  have  received 
an  allowance  for  rent  or  immediate  posses- 
sion of  his  premises.  Application  for  pay- 
ment of  rent  by  the  marshal  denied.  In  re 
McGrath  &  Hunt,  (5.  D.  N.  Y.)  5  N.  B.  B. 
254. 


OFFENCES  BY  BANKRUPTS. 

1.  When  there  was  reasonable  evidence 
to  go  to  a  jury  of  a  bankrupt  having  com- 
mitted offences  within  s.  221  of  the  Enghsh 
bankrupt  act  of  1861,  a  prosecution  would 
be  directed  and  the  court  would  not  try  the 
question,  whether  the  evidence  was  suffi- 
cient to  induce  a  jury  to  find  him  guilty, 
though  a  prosecution  would  not  be  directed 
on  mere  suspicion.  JEx  parte  Stallard,  3 
L.  B.,  Ch.  408 ;  37  L.  J.,  Bank.  7;  16  W 
2J.469.    (Bng.) 


OFFICERS. 

1.  The  registrar,  when  holding  a  meet- 
ing in  a  district  court  of  bankruptcy,  had 
no  jurisdiction  to  make  an  order  for  the 
delivery  up  by  the  creditor's  assignee  of 
documents  of  the  bankrupt  in  his  custody. 
ExparU  16  Thwaites,  W.  B.  660.    (Eng.) 


OFFICIAL  NEGLECT— OMISSIONS. 
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2.  When  released  from  liability. 
An  officer  who  delivers  property  held  by 
hi  in  under  attachment  to  an  assignee  in  in- 
solvency of  the  debtor,  upon  demand  made, 
while  the  assignment  is  in  force  is  not  liable 
therefor  to  the  attaching  creditor,  in  case 
the  proceedings  in  insolvency  are  subse- 
quently annulled  for  want  of  notice  to  the 
debtor  of  the  petition  by  which  they  were 
instituted.  Enniman  v.  Freeman,  3  Gray, 
{Mass.}  245. 


OFFICIAL  NEG-LECT. 

1.  Claim  for,  not  discharged.  If 
one  became  a  surety  for  another  on  his  bond 
as  constable  of  a  town,  the  surety  had  no 
claim  which  could  be  proved  under  the 
bankrupt  act,  until  he  had  suffered  an  injury 
in  consequence  of  so  becoming  surety.  A 
claim  to  recover  damages  for  official  neglect 
of  duty  as  a  constable  of  a  town  is  one  for 
which  an  action  in  feme  ex  delicto  alone  can 
be  maintained,  and  is  not  discharged  by  a 
certificate  in  bankruptcy,  unless  a  judgment 
had  been  obtained  upon  it  before  the  petition 
was  filed.  Ellis  «.  Ham,  28  Maine  Beports, 
385. 


OMISSIONS.. 

1 .  An  omission  to  publish  the  notice  of 
the  first  meeting  of  creditors  in  one  of  the 
papers  designated  for  that  purpose,  a  further 
omission  to  state  in  the  warrant  the  names, 
residences,  and  amounts  of  the  debts  of  credit- 
ors and  the  false  return  of  the  messenger  are 
sufficient  irregularities  to  set  aside  the  pro- 
ceedings. In  re  Hall,  (JV.  D.  N.  T.)  2  N. 
B.  B.  68. 

2.  The  omission  by  an  insolvent,  to  state 
the  cause  or  consideration  of  his  indebted- 
ness to  his  creditors,  vitiates  his  discharge. 
McNair  v  Gilbert,  3  Wendell,  344. 

3.  A  failure  to  specify  and  set  forth  clearly 
the  true  cause  and  consideration  upon 
which  the  debts  were  contracted,  renders 
the  discharge  fraudulent  and  void,  under  the 
act  of  1817,  and  a  specification  that  the 
debt  is  due  on  a  promissory  note,  without 
setting  forth  the  consideration  thereof,  was 
held  to  be  insufficient.    From  the  want  of 


a  proper  specification,  the  intent  to  defraud 
is  inferable  and  need  not  be  proved.  Sli- 
dell  V.  McOrea,  1  Wendell,  156. 

4.  As  to  residence.  The  omission  to 
state  in  a  petition  for  the  benefit  of  the  in- 
solvent laws,  that  the  petitioner's  residence 
or  place  of  business  is  within  the  county,  does 
not  invalidate  the  certificate  of  discharge  af- 
terwards granted,  if  the  jurisdiction  appears 
in  the  warrant  issued  upon  the  petition,  and 
in  the  certificate  of  discharge.  Whiton  v. 
Nichols,  15  Orai/s'  (Mass.')  95. 

5.  And  amendments.  Whenever  a 
debtor  shall  omit  to  state  in  the  schedules 
annexed  to  his  petition,  any  of  the  facts  re- 
quired to  be  stated  concerning  his  debts  or 
his  property,  he  shall  state,  either  in  its 
appropriate  place  in  the  schedules,  or  in  a 
separate  affidavit  to  be  filed  with  the  peti- 
tion, the  reason  for  the  omission,  with  such 
particularity  as  will  enable  the  court  to  de- 
termine whether  to  admit  the  schedules  as 
sufficient,  or  to  require  the  debtor  to  make 
further  efforts  to  complete  the  same  accord- 
ing to  the  requirements  of  the  law ;  and  in 
making  any  application  for  amendment  to  the 
schedules,  the  debtor  shall  state  under  oath 
the  substance  of  the  matters  proposed  to  be 
included  in  the  amendment,  and  the  reasons 
why  the  same  had  not  been  incorporated  in 
his  schedules  as  originally  filed,  or  as  pre- 
viously amended.  In  like  manner  he  may 
correct  any  statement  made  during  the 
course  of  his  examination.  General  Order 
2Vo.  33,  Sup.  Ct.  U.  S. — In  hanhruptey. 

6.  Intentional.  The  omission  or  mis- 
statement must  be  intentional  with  a  view 
to  a  "fraudulent  concealment."  If  not  in- 
tentional it  will  not  be  fraudulent.  Small  v. 
Graves,  7  Barb.  576. 

7.  In  schedules.  The  bare  omission 
by  an  insolvent  debtor  applying  to  be  dis- 
charged under  the  two-thirds  act  to  insert 
the  name  of  a  creditor  in  his  schedule  of 
debts,  or  the  misstatement  of  the  amount 
due  any  creditor,  will  not  alone  vitiate  the 
discharge.    Small  v.  Graves,  7  Barb.  576. 

8.  A  creditor  whose  name  is  omitted  from 
the  bankrupt's  schedules,  is  not  bound  by 
the  discharge,  and  may  maintain  an  action 
to  recover  his  debt  in  a  state  court.  Barnes 
V.  Moore,  (Oto,)  2  N.  B.  B.  174. 
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9.  An  omission  by  tlie  bankrupt  to  insert 
some  articles  of  property  in  his  schedule  of 
effects  by  accident  or  mistake,  is  not  evi- 
dence of  "  fraud,  or  wilful  concealment  of 
his  property,"  within  the  meaning  of  the 
bankrupt  act.  Loud  v.  Pierce,  25  Maine  B. 
233. 

10.  The  simple  omission  of  certain  items, 
the  property  of  the  bankrupt  in  his  schedule 
of  assets,  is  not  alone  sufQcient  to  sustain 
the  allegation  "  that  the  defendant  fraudu- 
lently omitted  in  his  schedules  of  assets" 
that  property.  In  an  action  upon  a  note, 
where  the  defence  set  up  is  bankruptcy, 
and  the  answer  to  it  is,  that  the  defendant 
fraudulently  omitted  certain  property  be- 
longing to  him,  in  his  schedule,  an  instruc- 
tion to  thejury  that  if  they  believed  the  de- 
fendant "considered"  this  property  to  be 
the  property  of  another  person  named,  then 
they  should  find  a  verdict  for  the  defendant 
is  erroneous,  as  it  might  mislead  the  jury. 
Crooker  v.  Trevett,  28  Me.  B.  271. 

1 1 .  The  omission  by  an  insolvent  debtor 
to  insert  in  his  schedule  of  creditors  the 
names  and  places  of  residence  of  some  of 
his  creditors  and  the  nature,  amount  and 
consideration  of  some  of  his  debts,  will  not 
invalidate  his  discharge,  although  the  facts 
were  known  to  him,  if  the  omission  was 
not  wilful  or  with  fraudulent  intent.  Whi- 
ton  V.  Nichols,  3  Allen,  CMass.')  583. 

12.  Not  fraudulent.  A  discharge  in 
insolvency  granted  under  the  laws  of  New 
York  is  not  rendered  invalid  by  the  fact 
that  the  petitioner  omitted  to  give  notice  of 
the  proceeding  to  the  creditor  who  im- 
peaches the  discharge,  nor  by  the  fact  that 
he  omitted  to  name  such  creditor  in  his 
schedule  of  creditors,  unless  a  fraudulent 
purpose  in  such  omission  is  proved. 
American  Flask  and  Cap  Company  v.  Son, 
3  Aib.,  N.  S.  333. 

13.  Of  creditors' names.  The  omis- 
sion of  the  names  of  creditors  on  the  bank- 
rupt's schedule  with  the  knowledge  and 
consent  of  those  creditors,  will  not  prevent 
a  discharge  of  the  bankrupt  where  the  other 
creditors  object  on  this  ground  alone.  In 
re  Needham,  (_Mass.)  2  N.  B.  B.  124. 

14.  To  file  specifications.  An  omis- 


sion to  file  specifications  in  opposition  to  a 
discharge  within  the  proper  time,  may  be 
remedied  in  some  cases  by  permission  to  file 
thereon  nunc  pro  tunc.  In  re  Grefe,  (S.  D. 
N.Y.)2N.B.B.l06. 

15.  To  state  equitable  interest 
in  land.  Though  a  petitioner  in  bankruptcy 
may  have  had  an  equitable  interest  in 
land  which  has  been  sold  by  the  legal  owner, 
who  had  taken  a  note  payable  to  himself  for 
the  purchase  money,  it  would  not  certainly 
follow  that  the  petitioner  in  bankruptcy  had 
any  interest  in  the  note,  nor  would  an 
omission  to  specify  the  note  in  the  schedule 
be  conclusive  evidence  of  fraud  on  his  part, 
such  as  to  invalidate  his  certificate  of  dis- 
charge.   Gary  v.  Esty,  29  Me.  B.  154. 


OPPOSITION. 

1.  Agreement  to  withhold.  Any 
contract,  covenant  or  security,  made  or 
given  by  a  bankrupt  or  other  person  with, 
or  in  trust  for,  any  creditor,  for  securing  the 
payment  of  any  money  as  a  consideration 
for,  or  with  intent  to  induce  the  creditor  to 
forbear  opposing  the  application  for  dis- 
charge of  the  bankrupt,  shall  be  void.  And 
if  any  creditor  shall  obtain  any  sum  of 
money  or  other  goods,  chattels  or  security 
from  any  person  as  an  inducement  for  for- 
bearing to  oppose,  or  consenting  to  such  ap- 
plication for  discharge,  every  creditor  so  of- 
fending shall  forfeit  all  right  to  any  share  or 
dividend  in  the  estate  of  the  bankrupt,  and 
shall  also  forfeit  double  the  value  or  amount 
of  such  money,  goods,  chattels  or  security 
so  obtained,  to  be  recovered  by  the  assignee 
for  the  benefit  of  the  estate.  Section  35 
U.  S.  bankrupt  act,  1867. 

2.  To  discharge.  Objections  to  the  dis- 
charge may  be  filed  within  ten  days  from 
the  time  that  the  proceedings  on  the  order  to 
show  cause  have  been  adjourned.  In  re 
Talhnan,  1  N.  B.  B.  145;  s.  o.  2  Bt.  404. 

3.  A  creditor  opposing  the  application 
of  a  bankrupt  for  discharge,  shall  enter  his 
appearance  in  opposition  thereto  on  the  day 
when  the  creditors  are  required  to  show 
cause,  and  shall  file  his  specification  of  the 
grounds  of  his  opposition,  in  writing,  with- 
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in  ten  days  thereafter,  unless  the  time  shall 
be  enlarged  by  order  of  the  district  court 
in  the  case,  and  the  court  shall  thereupon 
make  an  order  as  to  the  entry  of  said  case, 
for  trial  on  the  docket  of  the  district  court, 
and  the  time  -within  which  the  same  shall 
be  heard  and  decided.  General  Order  No. 
24,  Sup.  Ct.  U.  S. — In  bankruptcy. 


OREG-ON. 

1.  Mechanics'  lien  of.  Under  the  lien 
act  of  Oregon  the  lien  of  a  mechanic  or  mate- 
rialman arises  from  the  doing  of  the  work 
or  the  furnishing  the  material,  and  attaches 
to  the  building  from  that  time  upon  the  con- 
ditions subsequent,  that  the  lien  creditor  file 
a  notice  of  his  intention  to  hold  such  lien 
within  three  months  from  the  completion  of 
the  building.  The  notice  required  to  be  filed 
does  not  create  the  lien  but  is  necessary  to 
preserve  or  continue  it  beyond  three  months 
after  the  completion  of  the  building,  and 
therefore,  the  commencement  of  proceedings 
in  bankruptcy,  between  the  doing  of  the 
work  or  furnishing  of  material  and  the  filing 
of  such  notice,  does  not  impair  or  affect  the 
lien,  or  the  right  of  the  lien  creditor  to  con- 
tinue it  by  filing  the  notice.  The  lien  given 
by  the  local  act  to  mechanics  or  material- 
men, is  not  opposed  to  the  terms  or  policy 
of  the  bankrupt  act,  as  it  in  no  way  prefers 
one  creditor  at  the  expense  of  another,  or  di- 
minishes the  general  assets  of  the  debtor, 
otherwise  applicable  to  the  payment  of  his 
general  creditors.  In  re  Coulter,  5  N.  B.  B. 
64. 


ORDERS. 

1.  By  registry.  Whenever  an  order  is 
Ltade  by  a  register  in  any  proceeding  in 
which  notice  is  required  to  be  given  to 
either  party  before  the  order  can  be  made, 
the  fact  that  the  notice  was  given,  and  the 
substance  of  the  evidence  of  the  manner  in 
which  it  was  given,  shall  be  recited  in  the 
preamble  to  the  order,  and  the  fact  also  sta- 
ted that  no  adverse  interest  was  represented 
at  the  time  and  the  place  appointed  for  the 
hearing  of  the  matter  upon  such  notice; 
and  whenever  an  order  is  made  where 
adverse  interests  are  represented  before  the 


register,  the  facts  shall  be  stated  that  the 
opposing  parties  consented  thereto,  or  that 
the  adverse  interest  represented  made  no  op- 
position to  the  granting  of  such  order.  Gen- 
eral Order  No.  8,  Siip.  Ct.  U.  S. — In  banJc- 
ruptoy. 

2.  For  sale  of  property.  The  usual 
order  by  the  court  of  bankruptcy,  authorizs- 
ing  the  bankruptcy  assignee  to  bring  an  ac- 
tion for  the  recovery  of  a  debt,  was  not  an 
order  for  the  sale  and  disposal  of  the  prop- 
erty for  the  benefit  of  the  bankrupt's  credi- 
tors within  12  &  13  Vict.  c.  106,  s.  125. 
Cook  V.  Hemming,  37  L.  J.,  G.  P.  179;  18 
L.  T.,  N.  S.  772 ;  3  L.  B.,  C.  P.  334  ;  16 
W.  B.  903.    (Eng.) 

3.  Of  adjudication.  The  order  of  ad- 
judication of  bankrupt  shall  require  the 
bankrupt  forthwith,  or  within  such  num- 
ber of  days,  not  exceeding  five  after  the  date 
of  the  order  or  notice  thereof,  as  shall  by  the 
order  be  prescribed,  to  make  and  deliver  or 
transmit  by  mail  post  paid,  to  the  messenger, 
a  schedule  of  the  creditors  and  an  inventory 
of  his  estate  in  the  form,  and  verified  in  the 
manner  required  of  a  petitioning  debtor  by 
section  eleven.  Section  4l2  U.  S.  bankrupt 
act.  1867. 

4.  Of  sale  by  bankruptcy  court. 
Where  the  bankrupt  had  on  his  premises, 
with  the  consent  of  the  true  owner,  certain 
goods,  of  which  the  bankrupt  was  the  repu- 
ted owner,  and  an  order  was  made  by  a. 
county  court  judge  for  the  sale  of  all  the 
goods  of  the  bankrupt  in  and  about  his  pre- 
mises, called  Cross  Keys.  It  was  held,  that 
the  order  sufficiently  described  the  goods  to, 
be  sold,  though  it  did  not  state  the  name  of 
the  true  owner.  Fielding  v.  Lee,  18  G.  B., 
N.  8.  499 ;  11  Jur.  N.  8.  323 ;  34  L.  J.,  G. 
P.  143 ;  13  W.  B.  462  ;  12  L.  T.,  N.  8.  25. 
(Eng.) 

5.  An  order  of  sale  is  sufficient  if  it 
specifies  the  goods  ordered  to  be  sold,  with- 
out referring  by  name  to  the  persons  sup- 
posed to  be  the  true  owners  thereof.  Fresh- 
ney  v.  Carrick,  \  S.  &  N.  653 ;  26  L.  J.,  , 
Exch.  129.     (Eng.) 

6.  Where  the  mortgagees  of  a  cargo  on 
board  a  ship  on  the  coast  of  Africa,  sent  no 
notice  of  their  security  to  the  captain  till 
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two  months  after  the  date  of  the  mortgage, 
during  all  which  time,  the  ship  was  lying 
off  that  coast,  nor  was  any  notice  receiyed 
by  the  captain  until  after  the  mortgagor  had 
become  bankrupt,  it  was  held,  that  afiBda- 
vits  of  these  facts  and  of  there  having  been 
opportunities  of  earlier  communication  with 
the  vessel,  constituted  a  sufBcient  prima 
fade  case  for  an  application  ex  parte  for  an 
order  of  sale  of  the  cargo,  as  being  in  the 
reputed  ownership  of  the  bankrupt  with  the 
consent  of  the  true  owner.  Ex  parte  Lucas, 
ZDeG.(&  J.  113.    (Eng.) 

7.  An  order  by  the  court  of  bankruptcy 
for  the  sale  of  goods,  as  in  the  reputed  own- 
ership of  the  bankrupt,  although  ex  parte, 
cannot  be  appealed  against  by  the  true  own- 
er; but  the  court  of  chancery,  notwith- 
standing such  order  of  sale,  has  jurisdiction 
to  restrain  a  sale  and  determine  the  rights 
of  the  parties.  An  application  by  the  true 
owner  to  the  court  of  bankruptcy  for  a  stay 
of  proceedings,  is  not  a  bar  to  a  subsequent 
bill  for  an  injunction  to  stay  a  sale.  Mather 
V.  Lay,  2  Johns.  &  H.  374.     (Eng.) 

8.  An  order  is  not  final  and  conclusive 
against  the  true  owner.  Graham  v.  Furber, 
14  C.  B.  134;  18  Jur.  61 ;  23  L.  J.,  C.  P. 
10;  2  G.L.B.  10.    (Eng.) 

9.  By  the  order  vesting  the  property  in 
the  assignees  or  vendees  of  the  goods,  their 
title  has  relation  back  to  the  act  of  bank- 
ruptcy, in  the  same  way  as  the  title  of 
the  assignees  has  by  the  general  assign- 
ment., Heslop  V.  Baker,  8  Exeh.  411 ;  22 
L.  J.,  Exch.  ZS3.    (Eng.) 

10.  An  order  by  a  commissioner  for  the 
sale  of  goods  in  the  possession,  order  or 
disposition  of  a  bankrupt  as  reputed  owner, 
must  be  specific  as  to  the  goods  to  which  it 
is  to  apply.  Quartermaine  v.  Bittleston,  13 
C.  B.  133 ;  17  Jm.  281;  22  L.  J.,  G.  P.  105. 
(Eng.) 

1 1.  Under  12  &  13  Vict.  c.  106,  s.  141, 
goods  in  the  order  and  disposition  of  a 
bankrupt,  as  reputed  owner,  do  not  pass  to 
his  assignees ;  but  in  order  to  vest  the  prop- 
erty in  such  goods,  in  the  assignees  or  other 
person,  the  court  of  bankruptcy  must  make 
an  order  under  s.  125.  Heslop  v.  Baker,  6 
Exch.liO;  15  /w.  684;  20  L.  J.,Exch. 
350.     (Eng.) 


12.  Of  sale  of  bankrupt's  estate. 
Before  the  choice  of  a  trade  assignee,  an  order 
for  the  sale  of  such  part  of  the  bankrupt's 
property  as  is  likely  to  depreciate  in  value 
may  properly  be  made ;  but  where  no  rea- 
son exists  for  an  immediate  sale,  the  credit- 
or's assignee  is  the  proper  person  to  have 
the  management ;  all  the  estate  of  the  bank- 
rupt vests  in  him  on  his  appointment.  In 
re  Stowers,  12  W.  B.  534.  (Eng.) 

13.  Service  of.  A  copy  of  the  petition 
and  of  such  order  to  show  cause  shall  be 
served  on  such  debtor  by  delivering  the 
same  to  him  personally,  or  leaving  the  same 
at  his  last  or  usual  place  of  abode.  Section 
40  U.  S.  hanhmpt  act,  1867. 

14.  To  deny  and  retirement.  An 
order  to  deny,  with  an  act  done,  as  retiring 
to  an  unusual  part  of  the  house,  is  an  act  of 
bankruptcy.  Fisher  v.  Boncher,  10  B.  &  C. 
705.     (Eng.) 

15.  And  if  a  trader  withdraws  from  one 
part  of  his  house  where  he  has  before  usu- 
ally sat,  and  where  there  was  free  access  to 
to  him,  to  a  more  retired  part  of  it,  to  avoid 
personal  application  for  money,  by  means 
whereof  his  creditors  are  prevented  from 
importuning  him,  this  will  be  an  act  of 
bankruptcy.  Dudley  v.  Vaughan,  1  Camp. 
271 ;  9  East,  491,  c.     (Eng.) 

16.  A  trader  having  been  denied  to  a 
creditor  who  called  for  money,  was,  after  a 
little  time,  seen  peeping  over  his  wife's 
shoulder.  Upon  another  occasion,  seeing  a 
creditor  coming,  he  retired  behind  a  partition 
at  the  back  of  his  shop,  and  bis  wife  coming 
forward,  said  he  was  not  at  home.  Held, 
that  a  jury  was  properly  directed  to  consider 
whether  the  trader  had  kept  his  house;  had 
wilfully  secluded  himself;  that  is,  had  with- 
drawn from  a  part  of  the  house  where  he 
was  likely  to  meet  a  creditor,  to  a  more  re- 
tired part.  Key  v.  Shaw,  8  Bing.  320 ;  1 
M.  &  Scott,  642.     (Eng.) 

17.  To  vacate  proof.  An  order  upon 
a  creditor  who  has  proved  his  debt  to  show 
cause  why  the  proof  should  not  be  vacate! 
and  the  record  canceled  should  be  made  by 
the  court  and  not  by  the  register.  In  re 
Oomstock  &  Wheeler,  iS.D.N.  Y.)2N.B. 
B.  171. 
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ORDINARY    COURSE    OF 
BUSINESS. 

1 .  Where  a  transaction  that  contemplates 
the  securing  of  a  debt  is  out  of  the  ordinary 
course  of  business,  the  U.  S.  bankrupt  act 
declares  it  to  be  prima  facie  fraudulent,  and 
the  onus  of  showing  that  it  is  not  so  is  cast 
upon  the  defendant.  In  re  Martin,  (Arh.) 
4  N.  B.  B.  158. 

3.  If  a  merchant  or  trader  cannot  pay  his 
debts  in  the  ordinary  course  of  business,  he 
is  insolvent ;  hence  a  creditor  who  has  rea- 
sonable cause  to  believe  this  state  of  facts 
to  exist  will  not  be  allowed  in  any  way  to 
secure  a  preference  over  other  creditors.  In 
re  Wilson,  (Afo.)  2  N.  B.  B.  149 ;  citing  Fos- 
ter V.  Hackley,  2  N.  B.  B.  131. 

3.  For  a  party  who  has  a  store  of  goods 
and  owes  a  matured  debt  to  turn  out  a  large 
portion  of  those  goods  or  to  take  the  most 
valuable  of  his  securities  and  turn  them 
over  to  the  creditor  to  extinguish  that  debt, 
if  sufficient  assets  do  not  remain  to  pay  the 
rest  of  his  contracted  debts  in  the  ordinary 
course  of  business,  is  taking  an  extraordi- 
nary course,  and  a  debtor  so  transferring  his 
goods  is  to  be  deemed  insolvent.  In  re 
Dibblee  et  al.  2  N.  B.  B.  185. 

4.  Giving  judgment  notes  with  warrant 
to  confess  judgment  not  being  in  accord- 
ance with  the  ordinary  course  of  business 
is  an  act  of  bankruptcy.  Haughey  v.  Albin, 
2  N.  B.  B.  129,  s.  c.  2  L.  T.  B.  47. 

5.  It  is  out  of  the  ordinary  course  of 
business  for  a  debtor  to  make  an  assign- 
ment of  all  his  property,  its  effect  being  to 
put  a  stop  to  all  his  business  by  disposing 
of  all  the  means  by  which  it  can  be  carried 
on.  In  re  Lanlgey,  ex  parte  Perry,  (Ohio,') 
1  N.  B.  B.  155. 

6.  The  35th  section  of  the  bankrupt  act  re- 
lating to  fraudulent  transfers,  &c.,  declares 
that,  "  if  such  a  transfer  or  conveyance  is 
not  made  in  the  usual  and  ordinary  course 
of  business  of  the  debtor,  the  fact  shall  be 
prima  facie  evidence  of  fraud."  While  we 
may  concede  that^the  bankrupt  being  largely 
engaged  in  the  manufacture  of  lumber  was 
necessarily  compelled  in  the  course  of  his 


business  to  borrow  money  by  mortgage  of 
his  property,  we  think  the  evidence  brings 
this  case  within  the  purview  of  the  36th  sec- 
tion. This  conveyance  was  given  to  secure 
a  pre-existing  debt,  admittedly  incurred  out- 
side of  his  ordinary  business.  The  fact, 
therefore,  was  prima  facie,  and  if  uncon- 
trolled suflBcient  evidence  to  establish  rea- 
sonable knowledge  on  the  part  of  the  mort- 
gager of  the  debtors'  insolvency,  (2  Allen, 
20 ;  do.  491.)  He  was  put  upon  inquiry, 
and  should  have  taken  steps  to  ascertain  the 
condition  of  the  debtor  or  at  least  his  gen- 
eral reputation  as  to  solvency  in  the  place 
where  he  resided,  ("4  Gray,  111 ;  do.  574). 
He  has  made  no  effort  to  rebut  this  presump- 
tion of  fraud,  and  the  mortgage  being  void 
in  part  as  to  the  pre-existing  debt  is  void 
as  to  the  whole.  2  Cush.  160 ;  7  Howard, 
627 ;  in  re  Black  &  Secor,  1  N.  B.  B.  81 ; 
Tuttle  V.  Traux  et  al.  1  N.B.  B.  169. 

7.  Whatever  might  be  considered  in  re- 
spect to  the  judgment  and  execution  in  favor 
of  Blain,  it  is  certain  that  the  chattel  mort- 
gage must  be  considered  a  conveyance  of 
property,  and  it  was  in  legal  effect  a  condi- 
tional sale,  grant  and  transfer  of  the  property 
mortgaged.  It  was  not  made  in  the  ordi- 
nary course  of  business,  and  must  therefore 
be  presumed  fraudulent  under  section  35  of 
the  act.  Extract  from  the  opinion  of  Judge 
Hall,  in  re  Coleman,  2  B.  B.  172.  The 
fact  that  an  assignment  is  not  made  in 
the  ordinary  course  of  business  is  prima 
facie  evidence  of  fraud.  In  re  Meyer,  2 
2V.  B.  B.  137  ;  s.  c.  1  C.  L.  JV.  137. 

8.  A  sale  of  a  stock  of  goods  not  made 
in  the  usual  and  ordinary  course  of  business 
but  given  for  a  little  money  and  long  notes 
is  prima  fade  evidence  of  fraud,  and  void 
by  section  35  of  the  IT.  S.  bankrupt  act. 
In  re  Dean  et  al.  2  N.  B.  E.  29. 

9.  If  in  an  action  the  judge  instructs  the 
jury  that,  if  the  sale  was  made  out  of  the 
usual  and  ordinary  course  of  business  of  the 
debtor,  this  would  be  prima  facie,  and  if 
uncontrolled,  sufficient  evidence  that  the  de- 
fendant had  reasonable  cause  to  believe  the 
debtor  insolvent  or  in  contemplation  of  in- 
solvency, the  defendant  has  no  grounds  of 
exception,  although  the  judge  refuses  to  in- 
struct them,  that  the  plaintiffs  must  prove 
that  he  knew  that  the  sale  was  made  out  of 
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the  usual  or  ordinary  course  of  the  debtors' 
business.  Tapley  w.  Forbes,  2  Allen,  (MassJ) 
20. 


ORIO-INAL  CONSIDERATION. 

1.  Where  the  original  consideration  of  a 
claim  passed  to  a  partnership,  but  the  obli- 
gations given  for  the  same  were  executed 
by  the  individual  members  of  the  firm  as 
such,  held  that  the  creditors  holding  such 
obligations  are  entitled  to  a  credit  out  of  the 
individual  estates.  In  re  Bucyrus  Machine 
Co.  {Ohio,)  5  N.  B.  R.  303. 


ORIO-INAL  JURISDICTION. 

1.  The  several  district  courts  of  the 
United  States  be  and  they  hereby  are  con- 
stituted courts  of  bankruptcy,  and  they 
shall  have  original  jurisdiction  in  their  re- 
spective districts  in  all  matters  and  proceed  - 
ings  in  bankruptcy,  and  they  are  hereby 
authorized  to  hear  and  adjudicate  upon  the 
same  according  to  the  provisions  of  this  act. 
The  said  courts  shall  always  be  open  for  the 
transaction  of  business  under  this  act,  and 
the  powers  and  jurisdiction  hereby  granted 
and  conferred  shall  be  exercised  as  well  in 
vacation  as  in  term  time  j  and  a  judge  sit- 
ting in  chamber  shall  have  the  same  pow- 
ers and  jurisdiction,  including  the  power 
of  keeping  order  and  of  punishing  any 
contempt  of  his  authority,  as  when  sitting 
in  court,  and  the  jurisdiction  hereby  con- 
ferred shall  extend  to  all  cases  and  contro- 
versies arising  between  the  bankrupt  and 
any  creditor  or  creditors  who  shaU  claim 
any  debt  or  demand  under  the  bankruptcy  to 
the  collection  of  all  the  assets  of  the  bank- 
rupt ;  to  the  ascertainment  and  liquidation 
of  the  liens  and  other  specific  claims  thereon ; 
to  the  adjustment  of  the  various  priorities 
and  conflicting  interests  of  all  parties,  and 
to  the  marshaling  and  disposition  of  the 
different  funds  and  assets,  so  as  to  se- 
cure the  rights  of  all  parties  and  due  dis- 
tribution of  the  assets  among  all  the  credi- 
tors; and  to  all  acts,  matters  and  things 
to  be  done  under  and  in  yirtue  of  the  bank- 
ruptcy until  the  final  distribution  and  set- 
tlement of  the  estate  of  the  bankrupt,  and 
the  close  of  the  proceedings  in  bankruptcy. 
The  said  courts  shall  have  full  authority  to 


compel  obedience  to  all  orders  and  decrees 
passed  by  them  in  bankruptcy  by  process 
of  contempt  and  other  remedial  process,  to 
the  same  extent  that  the  circuit  courts  now 
have  in  any  suit  pending  thereon  in  equity ; 
said  courts  may  sit  for  the  transaction  of 
business  in  bankruptcy  at  any  place  in  the 
district  of  which  place  and  the  time  of 
holding  court,  they  shall  have  given  notice 
as  well  as  at  the  places  designated  by  the 
law  for  holding  such  courts.  See,  1  U.  8. 
Icmkrupt  act,  1867. 

2.  Original  jurisdiction  in  all  matters  and 
proceedings  in  bankruptcy  is  conferred  upon 
the  district  courts,  and  they  are  author- 
ized to  hear  and  adjudicate  upon  the  same 
according  to  the  provisions  of  the  first  sec- 
tion of  the  bankrupt  act.  Pursuant  to  that 
authority  the  district  courts  may  exercise 
original  jurisdiction  in  all  suits  in  equity  as 
well  as  in  suits  at  law,  which  may  or  shall 
be  brought  by  the  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  in- 
terest, or  by  such  person  against  the  as- 
signee, touching  any  property  or  rights  of 
property  of  said  bankrupt,  transferable  to  or 
vested  in  such  assignee,  provided  the  suit 
shall  be  brought  within  two  years  from  the 
time  the  cause  of  action  accrued,  for  or 
against  such  assignee.  Three  conditions 
must  concur  in  order  that  the  controversy 
may  be  cognizable  under  the  first  clause  of 
that  section.  It  must  have  respect  to  some 
property  or  rights  of  property  of  the  bank- 
rupt, transferable  to  or  vested  in  such  as- 
signee, and  the  suit,  whether  it  be  a  suit  at 
law  or  in  equity  must  be  in  the  name  of  one 
of  the  two  parties  described  in  that  clause 
and  against  the  other ;  but  where  they  all 
concur  and  the  suit  has  proceeded  to  final 
judgment  or  decree  in  the  district  court, 
the  cause  may  be  removed  into  the  circuit 
court  for  re-examination  by  writ  of 
error  J  if  it  was  an  action  at  law  or  by  an 
appeal,  if  it  was  a  suit  in  equity,  provided 
the  debt  or  damage  amounts  to  more  than 
five  hundred  dollars,  and  the  proceedings  to 
effect  the  removal,  if  the  cause  are  reason- 
able and  correct.  Appeals  under  that  clause 
are  too  late  unless  the  appeal  is  claimed  and 
the  required  notices  are  given  within  ten 
days  from  the  entry  of  the  decision  or  de- 
cree in  the  district  court,  and  the  act  of  con- 
gress does  not  give  the  'circuit  court  any 
power  to  enlarge  the  time.    Sweatt  v.  The 
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Boston,  Hartford  and  Erie  Railroad  Co.  et 
al.  5  iV.  iB.  B.  234. 

3.  Exclusive  original  jurisdiction,  in  all 
matters  and  proceedings  in  bankruptcy,  is 
conferred  by  the  acts  of  congress  upon  the 
district  courts,  except  in  case  of  a  vacancy. 
Morgan  et  al.  v.  Thornhill  et  al.  5  N.  B. 
E.l. 


ORIG-INAL  PAPKRS. 
1.  Original  papers  referred  to  and  an- 
nexed to  bankrupt's  deposition,  cannot  be 
withdrawn  from  the  files  at  the  option  of 
the  bankrupt,  though  the  court  may  order  a 
withdrawal  for  good  cause  shown  by  an  in- 
terested party.  In  re  McNair,  (^N.  O.)  2 
N.  B.  B.  109. 


ORIGINAL   RECORD. 

1 .  Evidence  of.  A  clerk  in  a  case  in 
insolvency,  who  made  up  and  deposited  in 
the  office  of  the  register  of  probate,  a  record 
of  the  proceedings  therein,  which  has  been 
lost,  is  not  authorized  to  make  up  a  new 
record,  partly  from  recollection,  and  a  re- 
cord is  so  made  up,  is  not  admissible  in 
evidence,  but  secondary  evidence  of  the  con- 
tents of  the  original  record  must  be  intro- 
duced. Ryan  v.  Merriam,  4  Allen,  (Mass.') 
77. 


ORPHANS'  COURT. 

1 .  Right  to  fund  of  insolvent.  A 
fund  belonging  to  J.  0.  was  brought  into 
the  orphans'  court  for  distribution.  J.  O. 
had  taken  the  benefit  of  the  insolvent  laws 
in  1800 ;  the  assignees  then  appointed  had 
not  qualified  and  were  dead.  Seld,  that  the 
orphans'  court  should  retain  this  fund  until 
the  next  term  of  court  at  which  he  was  dis- 
charged, to  have  assignees  appointed  to  re- 
ceive it,  but  if  none  were  then  appointed  it 
should  be  paid  to  J.  0.  Feather's  appeal, 
IP.dl;  IF.,  Pa.  iJ.  322. 


OTHER  PROPERTY  OF  BANK- 
RUPT. 

1 .  Such  other  property  not  included  in  the 

foregoing  exceptions,  as  is  exempted  from 

levy  and  sale  upon  execution  or  other  pro- 

Gaz.  79 


cess  or  order  of  any  court,  by  the  laws  of 
the  state  in  which  the  bankrupt  has  his 
domicile  at  the  time  of  the  commencement 
of  the  proceedings  in  bankruptcy,  to  an 
amount  not  exceeding  that  allowed  by  such 
state  exemption  laws,  in  force  in  the  year 
eighteen  hundred  and  sixty-four.  Sec.  14 
U.  S.  bankrupt  act,  1867. 


OVERDRAWN   BANK   AC- 
COUNT. 

1 .  An  over-drawing  is  a  debt  due  to  a 
bank.  Nigara  Bank  v.  Rosevelt,  9  Cowen, 
409. 


PAPER. 

1.  Exchange  of.  Where  there  was 
cross  paper  dishonored  on  each  side,  and 
both  parties  were  bankrupts,  the  proof, 
as  between  the  two  estates,  was  confined  to 
the  cash  balance,  with  regard  to  the  dis- 
honored bills.  Hx  parte  Earle,  5  Ves.  833. 
(Eng.) 

2.  In  such  case,  no  proof  can  be  made  in 
respect  of  the  bad  paper,  or  the  excess  of 
damage  eventually  sustained  on  that  account. 
Ex  parte  Walker,  4  Ves.  373.     (Eng.) 

3.  A.  draws  a  bill  on  B.,  payable  to  his 
own  order,  which  B.  accepts,  and  B.  draws 
a  bill  on  A.  payable  to  the  order  of  B.,  which 
A.  accepts  for  their  mutual  accommodation; 
both  bills  are  payable  at  the  same  time,  have 
the  same  dates,  and  contains  the  same  sums, 
one  is  a  good  consideration  for  the  other, 
and  neither  is  an  indemnity ;  so  that,  if 
either  party  becomes  a  bankrupt,  the  bill 
accepted  by  him  may  be  proved  under  his 
commission,  and  consequently  to  an  action 
brought  on  it,  his  bankruptcy  may  be  re- 
pealed. Rolfe  V.  Coslon,  2  A.  Bl.  570;  see 
Starcy  v.  Bames,  7  East,  435;  3  Smith,  441. 
(Eng.) 

4.  Where  A.  and  B.  were  bankrupts, 
proof  was  allowed  in  respect  of  a  cash  bal- 
ance due  from  A.  to  B.,  but  the  dividends 
were  retained  to  reimburse  the  estate  of  A. 
what  it  should  overpay  upon  a  distinct  trans- 
action on  an  advance  of  bills  from  A.  to  B., 
some  of  which  were  dishonored.  Ex  parte 
Metcalf,  1  Ves.  404.    (Eng.) 
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5.  K.  &  Co.  sent  to  A.  five  bills  drawn 
by  them  on  D.  &  S.,  and  received  from  him 
in  return  his  acceptances  for  the  precise 
amount,  which  they  discounted  with  their 
own  bankers,  but  none  of  which  being  paid 
by  A.  (who  became  bankrupt  before  they 
became  due),  they  were  proved  by  the  hold- 
ers under  K.  &  Co.'s  commission.  A.  hav- 
ing negotiated  the  five  bills  sent  him  by  K. 
&  Co.,  held,  that  A.  having  become  bank- 
rupt, his  assignees  could  not  prove  them  un- 
der K.  &  Co.'s  commission.  Ex  parte  So- 
larte,  2  Beac.  &  Chit.  261 ;  1  Mont.  &  Ayr. 
270.     (Eng.) 

6.  A.  and  B.  exchange  their  acceptances 
of  various  bills  drawn  upon  them  respec- 
tively by  C,  and  all  three  became  bank- 
rupt before  any  of  the  bills  fall  due.  The 
acceptances  of  A.  are  negotiated  by  the 
drawer,  C,  and  are  proved  by  the  holders 
under  each  commission,  who  receive  divi- 
dends on  their  respective  proofs.  Held, 
that  A.'s  assignees  might  prove  the  amount 
of  B.'s  acceptances,  under  B.'s  commission, 
subject  to  a  retention  of  the  dividends,  until 
it  was  ascertained  what  each  estate  would 
pay  on  the  whole  of  their  liabilities.  Ex 
parte  Solarte,  3  Deae.  S  Chit.  419.    (Eng.) 

7.  The  defendants  gave  the  plaintiff  their 
own  bills,  accepted  by  third  persons,  in  ex- 
change for  acceptances  of  other  bills  drawn 
by  them  upon  him,  the  different  sets  of 
which  tallied  in  the  gross  amount  (except 
as  mentioned,  etc.,)  but  no  stress  was  laid 
at  the  time  on  these  trifling  differences. 
Held,  that  the  transaction  being  that  of  an 
absolute  exchange  of  securities,  each  party 
was  confined  to  his  remedy  on  those  securi- 
ties ;  and  that  the  law  would  not  raise  an 
implied  promise  in  the  defendants,  who  had 
become  bankrupts,  to  repay  the  plaintiff  the 
amount  on  the  balance  of  his  acceptances, 
paid  after  such  bankruptcy.  Buckler  v. 
Buttevant,  3  East,  72.     (Eng.) 

8.  Six  persons  were  in  partnership  as 
bankers,  under  two  firms,  and  I.  and  W.  I., 
two  of  them,  carried  on  a  distinct  trade ; 
and  G.  accepted  a  bill  for  I.  and  W.  I.,  and 
in  exchange  they  delivered  to  him,  at  the 
same  time,  a  bill  to  the  same  amount,  drawn 
and  accepted  by  the  six,  but  not  indorsed 
by  I.  and  W.  I.  Held,  that  it  was  a  pur- 
chase by  G.,  and  that,  having  paid  his  ac- 


ceptance, and  the  bill  he  received  being 
dishonored,  he  was  entitled  to  prove  the 
amount  against  I.  &  W.  I.  Ex  parte  Kxist- 
ler,  Buck,  1  Olyn  &  C.  9;  3  Madd.  117. 
(Eng.) 

9.  Where,  by  agreement  between  the 
plaintiffs,  bankers  at  Carlisle,  and  the  de- 
fendants, bankers  at  JNewcastle,  the  plain- 
tiffs were  weekly  to  send  to  the  defendants 
all  their  own  notes,  and  the  notes  of  certain 
other  banking  houses ;  and  the  defendants 
were  in  exchange  to  return  the  plaintiffs 
their  own  notes,  and  the  notes  of  certain 
other  bankers,  and  the  deficiency,  if  any,  was 
to  be  made  up  by  a  bill  drawn  by  the  defend- 
ants in  favor  of  the  plaintiffs,  at  a  certain 
date.  Held,  that  the  notes  so  sent  by  the 
plaintiffs  to  the  defendants  constituted  a  debt 
against  them  which  the  defendants  might 
pay  by  a  return  of  notes  according  to  the 
agreement ,-  but  if  they  made  no  such  re- 
turn, or  a  short  return,  and  gave  no  bill  for 
the  balance,  such  balance  remained  as  a 
debt  against  them,  which  was  provable  by 
the  plaintiffs  under  a  commission  issued 
against  the  defendants  on  an  act  of  bank- 
ruptcy committed  after  the  time  when  the 
bill  for  the  balance,  if  drawn,  would  have 
been  due.  Foster  v.  Surtees,  12  East,  605. 
(Eng.) 


PARLIAMENT. 

1.  Member  of.  A  member  of  parlia- 
ment may  become  bankrupt.  Ex  parte 
Griffiths,  3  Be  (?.,  Mac.  &  G.  174 ;  17  Jur. 
655 ;  22  L.  J.,  Bank.  50. 


PARTIOULABS  OF  DEMAND. 

1.  A  creditor's  usual  signature  to  the 
particulars  of  a  demand  is  sufficient.  Ex 
parte  Eoche,  37  L.  J.,  Bank.  16.    (Eng.) 


PARTIES. 

1.  Different.  The  49  Geo.  3,  e.  121,  s. 
14  did  not  extend  to  prevent  a  creditor  who 
proved  a  joint  debt  under  a  commission 
against  one  partner  from  suing  the  others. 
Young  V.  Glass,  16  East,  252  ;  S.  P.,  Heath 
V.  Hall,  4  Taunt.  326;  2  Bose,  271.  (Eng.) 


PARTIES. 
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S.  Or  prevent  a  creditor  who  was  suing 
two  partners  from  proving  his  debt  under  a 
separate  commission  issued  against  one. 
Blannin  v.  Taylor,  Gow.  199.     (Eng.) 

3.  The  proving  against  the  principal  is  not 
an  election  not  to  pi'oceed  against  the  surety. 
Ex  parte  Hughes,  5  B.  dt  A.  482.    (Eng.) 

4.  "Where  an  attorney,  in  order  to  get 
possession  of  papers  belonging  to  A.,  in  the 
hands  of  A.'s  former  attorney,  who  had  a 
lien  upon  them  for  the  amount  of  his  bill 
then  in  dispute,  undertook  tliat  A.  should 
enter  into  a  reference.  Held,  that  A.  hav- 
ing subsequently  become  bankrupt  for  the 
second  time,  and  without  paying  fifteen 
shillings  in  the  pound,  the  proof  of  the  debt 
under  ihe  commission  was  not  an  election 
by  the  former  attorney,  so  as  to  dispense 
with  the  reference.    Id. 

5.  A.  and  B.  having  dissolved  partner- 
ship, an  award  was  made,  by  which  B.  was 
directed  to  pay  A.  a  certain  sum,  and  to  pay 
several  partnership  debts.  B.  gave  a  war- 
rant of  attorney  for  securing  the  money 
awarded,  with  a  stipulation  in  the  defeaz- 
ance,  that,  if  A.  should  be  called  upon  to 
pay  any  of  the  partnership  debts,  he  should 
be  at  liberty  to  enter  up  judgment.  B.  be- 
came bankrupt,  and  A.  proved  his  private 
debt  under  the  commission,  and  received  a 
dividend  thereon^  A.  was  afterwards  sued 
for  a  partnership  debt,  and  entered  into  an 
arrangement  with  the  creditor  to  pay  it  by 
instalments,  and  then  entered  up  judgment, 
and  took  out  execution  on  the  warrant  of 
attorney  before  B.  had  obtained  his  certifi- 
cate. Held,  that  A.  was  not  deprived  of 
his  remedy  by  49  Geo.  3,  c.  121,  ss.  8  and 
14.  Daley  v.  Wolferstein,  3  D.  <&  M.  269. 
(Eng.) 

6.  The  drawer  of  a  bill  of  exchange,  who 
has  paid  the  amount  to  the  holder  after  a 
commission  against  the  acceptor,  may  sue 
the  acceptor  before  he  has  obtained  his  cer- 
tificate, and  notwithstanding  the  holder  has 
proved  the  bill  under  the  commission. 
Mead  v.  Braham,  Z  M.  <&  8.  ^l ;  2  Bose, 
289.    (Eng.) 

7.  Joint,  to  judgment  in  ap- 
peals must  be  served  or  appear.  It 
is  the  established  doctrine  of  this  court  that 


in  cases  at  law  where  the  judgment  is  joint 
all  the  parties  against  whom  it  is  rendered 
must  join  in  the  writ  of  error ;  and  in  chan- 
cery cases  all  the  parties  against  whom  a 
joint  decree  is  rendered  must  join  in  the 
appeal,  or  they  will  be  dismissed.  There 
are  two  reasons  for  this :  First,  That  the 
successful  party  may  be  at  liberty  to  pro- 
ceed in  the  enforcement  of  his  judgment  or" 
decree  against  the  parties  who  do  not  desire 
to  have  it  reviewed.  Second,  that  the  appel- 
late tribunal  shall  not  be  required  to  decide  a 
second  or  third  time  the  same  question  on  the 
same  record.  The  appeal  would  have  been 
held  good  if  it  had  appeared  in  any  way  by 
the  record  that  all  the  parties  had  been  noti- 
fied in  writing  to  appear,  and  that  he  had 
failed  to  appear,  or  if  appearing,  had  re- 
fused to  join,  but  the  mere  allegation  of  the 
refusal  of  one  of  the  parties  to  the  judg- 
ment in  the  petition  of  the  appellant  does 
not  prove  this.  There  should  be  a  written 
notice  and  due  service  or  the  record  should 
show  his  appearance  and  refusal,  and  that 
the  court  on  that  ground  granted  an  appeal 
to  the  party  who  prayed  for  it  as  to  his  own 
interests.  Masterson  v.  Howard  et  al.  5  N. 
B.  B.  130. 

8.  To  actions  by  and  against 
assignees.  Where  one  partner  becomes 
bankrupt,  the  solvent  partner  may  use  the 
names  of  the  assignees  of  the  bankrupt  in 
bringing  actions  against  the  debtors  of  the 
firm ;  provided,  he  indemnify  them  against 
the  costs,  if  they  apply  for  such  indemnity. 
Whitehead  v.  Hughes,  1  C.  (&  M.  818;  4 
Tyr.^2.    (Eng.) 

9.  Where  the  assignees  of  a  bankrupt 
partner  and  a  solvent  partner  opened  an 
account  of  their  bankers,  and  paid  in  900Z. 
to  discharge  a  debt  on  an  old  account  which 
carried  interest,  and  the  solvent  partner 
afterwards  became  bankrupt,  it  was  held, 
that  the  assignees  of  the  two  could  not  re- 
cover this  sum.  Woodbridge  v.  Swann,  4 
B.  (&  Ad.  633  ilN.SM.  725.     (Eng.) 

10.  Where  one  of  two  partners  commit- 
ted an  act  of  bankruptcy  and  afterwards, 
but  before  the  bankruptcy  of  the  other,  the 
sheriff  seized  the  goods  belonging  to  the 
partners,  under  an  execution  against  them, 
it  was  held,  that  the  assignees  under  a 
joint  commission  could  not,  in  an  action 
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brought  by  them  as  such,  recover  the  share 
of  the  partner  who  had  first  become  bank- 
rupt. Hogg  V.  Bridges^  8  Tau/nt  200;  2 
Moore,  122.     C^ng-) 

1 1 .  Three  assignees  appointed  under 
three  separate  commissions  of  the  bank- 
rupt cannot  sue  as  joint  assignees,  but  must 
state  their  several  and  respective  interests 
in  the  declaration.  Kay  v.  Davies,  2  Moore, 
3.     (Eng.) 

13.  Where  plaintiffs  sued  as  assignees 
o(  A.  &  B.,  and  also  as  assignees  of  C.  for 
a  joint  debt  due  to  all  the  bankrupts,  it 
was  held,  on  motion  to  arrest  judgment 
after  verdict  that  the  declaration  was  good. 
Streatfield  v.  Halliday,  3  T.  B.  779.    (Eng.) 

13.  Assignees  of  A.,  a  bankrupt,  and 
also  of  B.,  a  bankrupt,  under  separate  com- 
missions, cannot  recover  in  the  same  action 
a  joint  debt  due  from  the  defendant  to  both 
the  bankrupts,  and  also  separate  debts  due 
to  each ;  and  if  in  such  action  the  jury  has 
assessed  the  damages  severally,  and  on  the 
separate  counts,  the  court  will  arrest  the 
judgment  on  those  counts  which  demand 
the  debts  due  to  each  bankrupt  separately. 
Hancock  v.  Haywood,  3  T.  B.  433;  see 
Stone  V.  Macnair,  1  Moore,  126;  7  Taunt. 
432;  4  Price,  48.     (Eng.) 

14.  The  payment  of  money  to  the 
defendant's  use  by  a  solvent  partner  out  of 
his  separate  partner  after  the  bankruptcy 
of  his  partner,  in  pursuance  of  a  contract 
made  before  the  bankruptcy,  may  be  sued 
for  in  the  name  of  the  solvent  partner  alone 
without  joining  the  bankrupt  partner. 
Thacker  v.  Shepherd,  2  Chit.  652.     (Eng.) 

1 5.  Where  three  assignees  are  appointed 
and  act,  and  two  of  them  paid  each  a  half 
of  the  solicitor's  bill,  it  was  held  that  the 
two  could  not  maintain  a  joint  action  against 
the  third,  for  his  proportion  of  the  money 
paid,  but  that  each  must  bring  a  separate 
action.  Brand  v.  Boulcott,  3  B.  d  P.  235. 
(Eng.) 


PARTNERS. 

1 .  A  debt  due  by  one  partner  in  a  firm 
to  his  copartners  cannot  be  proved  against 
the  joint  estate  until  the  joint  debts  have 


been  paid  in  full ;  but  it  can  properly  be 
proved  against  the  separate  estate  of  the 
debtor  as  soon  as  the  joint  debts  of  the  part- 
nership have  been  discharged  by  the  solvent 
partner.  Scott  v.  Izon,  34  Beav.  434. 
(Eng.) 

2.  B.,  a  banker  at  Torrington,  entered 
into  partnership  with  M.,  a  merchant  in 
London,  and  P.,  a  merchant  in  India,  as 
merchants  under  the  firm  of  M.  &  Co.,  and 
by  the  partnership  deed  B.  and  M.  mutually 
covenanted  to  bring  5,500?.  each  into  the 
business.  There  was  also  a  subsidiary 
agreement  that  B.  should  accept  bills  for 
the  firm  at  a  commission,  and  that  the  firm 
should  negotiate  them,  and  keep  B.  in  funds 
to  meet  the  acceptances.  B.  became  bank- 
rupt, and  M.  and  P.  executed  deeds  of  ar- 
rangement with  their  creditors.  M.,  on  be- 
half of  the  firm  of  M.  &  Co.,  claimed  to 
prove  in  B.'s  bankruptcy  for  5,082Z.  due 
from  him  to  the  finn  on  their  current  ac- 
count, and  for  2,773i.  due  from  B.  to  M.  on 
the  covenant  in  the  deed  for  capital  not 
brought  in  by  B.  Beld,  first,  that  the 
transactions  between  B.  and  M.  &  Co.  were 
not  dealings  between  trade  and  trade,  so  as 
to  take  the  case  out  of  the  rule  of  a  firm 
proving  a  debt  against  the  estate  of  one  of 
the  partners,  and  that  the  fact  of  all  the 
partners  being  insolvent,  and  therefore  hav- 
ing no  personal  interest,  did  not  prevent  the 
application  of  the  rule  against  a  partner 
competing  with  his  own  creditors.  Held, 
secondly,  that  the  sum  due  on  the  covenant 
being  due  on  account  of  the  partnership, 
it  could  not  be  proved  by  one  partner  against 
the  estate  of  his  copartner  without  first  tak- 
ing the  accounts  of  the  partnership.  JSx 
^arte  Maude,  2i.  B.,  Ch.  550;  15  W.  B. 
856 ;  16  L.  T.,  N.  S.  577.     (Eng.) 

3.  A  solvent  partner  cannot  prove  against 
the  estate  of  his  copartners,  so  long  as  there 
are  joint  creditors  unpaid,  although  the 
joint  estate  is  ample  to  pay  the  joint  cred- 
itors. Ex  parte  Bass,  36  L.  J.,  Bank.  39. 
(Eng.) 

4.  Under  a  separate  commission  of  bank- 
ruptcy against  one  partner,  only  his  interest 
in  the  joint  effects  passes.  Harrison  v.  Sterry 
et  al.  5  Cranch,  (fJ.  S.  S.  Ct.)  289. 

5.  Under    the    bankrupt    law    of    the 
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United  States  a  joint  debt  may  be  set  oflF 
against  the  separate  claim  of  the  assignee  of 
one  of  the  partners,  but  such  off-set  could 
not  have  been  made  at  law  independent  of 
the  bankrupt  law.  Tucker  i).  Oxley,  5 
Cranch,  QU.  S.  8.  Ct.)  34. 

6.  A  married  woman  cannot  prove 
against  the  estate  of  a  bankrupt  firm,  of 
which  her  husband  was  a  member,  the 
amount  of  a  promissory  note  given  by  the 
firm  to  the  husband  for  his  contribution  to 
capital  stock.  The  money  having  been  fur- 
nished by  the  wife  and  the  notes  transferred 
to  her  as  security  therefor ;  such  note  being 
an  evidence  of  debt  against  the  husband 
only  and  provable  against  his  estate  alone. 
In  re  Frost  et  al.  (Mich.')  3  N.  B.  B.  180. 

7.  Where  copartners  are  adjudged  bank- 
rupts, the  partnership  creditors  only  can 
participate  in  the  election  of  assignees.  In 
re  Scheififer  v.  Garrett,  2  JV.  B.  B.  179. 

8.  An  adjudication  of  bankruptcy  may 
be  made  against  one  partner  only  upon  a 
joint  debt.  A  partnership  creditor  has  such 
an  interest  in  the  separate  property  of  any 
one  of  the  partners  that  he  may  proceed 
against  one  alone.  In  re  Melick,  (JV.  J.) 
4  JV".  B.  B.  26. 

9.  S.  a  copartner  agreed  with  another  co- 
partner, who  retired  for  a  consideration,  to 
dissolve  the  partnership  except  only  so  far 
as  necessary  to  continue  same  for  liquida- 
ting its  business  and  to  apply  the  proceeds  of 
its  property  in  payment  of  the  partnership 
debts,  and  thereafter  S.  having  made  a  special 
assignment  for  the  benefit  of  the  firm  and 
other  creditors,  he  was  adjudicated  a  bank- 
rupt individually  on  petition  of  a  creditor. 
The  assignee  in  bankruptcy  petitioned  to 
have  said  assignment  set  aside  and  the  as- 
signee under  it  account  for  the  proceeds, 
part  of  which  he  paid  to  judgment  credit- 
ors under  decree  of  court.  The  court  de- 
cided that  the  assignee  in  bankruptcy  of  the 
individual  partner  had  no  title  to  call  upon 
the  other  assignee  or  any  one  else  to  ac- 
count for  partnership  property  transferred 
by  the  retiring  partner  and  subsequently  as- 
signed, therefore  his  petition  must  be  dis- 
missed. To  reach  the  partnership  property 
through  the  bankruptcy  court,  all  the  co- 


partners must  first  be  adjudicated  bankrupt. 
In  re  Shepherd,  (^S.  B.  JV.  F.)  3  JV.  B.  B. 
42. 

10.  So  long  as  joint  debts  ofaflrm  re- 
main outstanding  and  unsettled,  proceedings 
in  bankruptcy  whether  voluntary  or  involun- 
tary, may  be  joint,  although  the  partnership 
may  have  been  dissolved.  Iii  re  Williams 
&  Williams,  (Jlfass.)  3  JV.  B.  B.  74;  citing 
MoDaniel  v.  King,  5  Qush.  469;  in  re 
Crocket  et  al.  2  N.B.B.76. 

1 1 .  Where  one  partner  residing  in  New 
York  city  petitioned  individually  and  was 
adjudged  bankrupt  and  two  other  partners 
residing  in  Cincinnati,  Ohio,  petitioned  as 
copartners  to  be  allowed  to  jom  in  the  ap- 
plication of  the  first  and  file  their  petitions 
in  the  same  district,  the  court  decided 
that  it  had  nojurisdiction  to  grant  the  prayer 
of  the  last  petitioners  as  the  single  partner 
had  petitioned  as  an  individual  debtor  for  an 
individual  discharge.  In  re  Boylan,  (/S.  D. 
JV.  r.)  JV.  B.  B.  Sup.  i. 

12.  When  there  are  firm  debts  and  firm 
assets,  the  firm  must  be  declared  bankrupt 
before  a  member  thereof  can  be  discharged 
from  its  liabilities,  though  this  applies  only 
to  copartnerships  actually  existing,  or  when 
there  are  assets  belonging  to  the  firm.  In  re 
Winkins,  (S.  B.  JV.  F.)  2  JV.  B.  B.  113. 

1 3.  When  there  are  no  individual  assets 
the  register  may  allow  exemption  under  the 
laws  of  the  State,  out  of  partnership  assets 
to  the  members  of  the  partnership.  In  re 
Young  et  al.  (Mo.')  3  JV.  B.  B.  111. 

14.  Where  two  partners  have  stopped 
payment,  and  a  commission  of  bankruptcy 
is  taken  out  against  one  of  them,  a  debtor  of 
the  firm,  who  knows  of  the  stoppage,  cannot 
refuse  to  pay  money  due  to  them,  on  the 
ground  that  the  other  may  have  committed 
an  act  of  bankruptcy ;  in  which  case  his  as- 
signees might  call  upon  the  debtor  to  pay  a 
moiety  of  the  money  a  second  time.  Pick- 
ett V.  Down,  3  Camp.  131 ;  1  Bose,  224. 
(Eng.) 

15.  M.  and  S.  a  firm  of  country  mer- 
chants was  dissolved  by  mutual  consent, 
and  S.  took  the  books  and  accounts  to  collect, 
and  pay  the  firm  debts.    M.  retained  the 
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stock  of  goods  and  continued  in  business,  in 
the  course  of  which  he  added  and  mingled 
new  stock  with  the  old,  so  that  they  were 
undistinguishable.  S.  was  adjudged  a  bank- 
rupt on  his  own  petition,  and  subsequently 
M.  was  adjudged  a  bankrupt  upon  a  peti- 
tion of  creditors,  and  the  whole  stock  of 
goods  in  hands  was  taken  possession  of  and 
sold  by  his  assignee  in  bankruptcy.  The 
court  decided  that  such  assets  belonged  to 
M.'s  individual  estate  and  primarily  liable 
for  his  indiyidual  debts  in  full  before  any 
portion  could  be  applied  to  pay  the  debts  of 
M.  &  S.  In  re  Montgomery,  {S.  B.  N.  T.) 
3  N.  B.  B.  109. 

1 6.  Where  one  who  was  a  member  of  a 
late  firm  files  his  individual  petition  in 
bankruptcy,  all  his  creditors  can  prove  their 
debts  whether  individual  or  partnership. 
Partnership  assets  must  be  administered  ac- 
cording to  the  36th  section  of  the  U.  S. 
bankrupt  act  of  1867,  and  so  must  the  as- 
sets of  the  separate  estate  of  the  bankrupt. 
In  re  Frear,  (S.  D.  N.  T.)  1  N.  B.  B.  201. 

17.  A  firm  creditor  of  the  bankrupt  can 
be  counted  only  as  one  creditor  in  the  vote 
for  assignee.  Where  creditors  of  a  firm 
proved  claims  in  bankruptcy  against  a  mem- 
ber who  had  petitioned  individually,  the 
court  decided  that  the  separate  creditors 
only  could  vote  for  assignee.  In  re  Purvis, 
(ilfci.)  N.  B.  B.  Sup.  XXXV. 

18.  A  copartnership  existing  between  H. 
&  R.  was  terminated  by  R.  assigning  and 
transferring  all  his  interest  as  copartner  to  a 
third  party.  H.  subsequently  filed  a  peti- 
tion that  the  firm  and  each  of  its  members 
might  be  adjudged  bankrupt.  The  court 
decided  that  the  prayer  of  the  petition  must 
be  denied  as  to  the  firm  and  as  to  R.,  because 
the  case  was  not  within  the  provisions  of 
section  36  of  the  TJ.  S.  bankrupt  act  of  1867, 
and  that  H.  and  R.  were  not  copartners,  and 
no  property  of  the  said  copartnership,  as 
such,  existed  at  the  time  said  petition  was 
filed.  An  order  of  adjudication,  however, 
was  entered  as  to  H.  In  re  Hartough, 
(S.  D.N.  Y.)  5  N.B.B.  107. 

19.  A  firm  whose  assets  largely  exceeded 
its  liabilities  dissolved,  and  one  of  the  mem- 
bers, C,  brought  an  action  in  a  state  court 
against  the  other,  B.,  to  have  an  accounting. 


and  receivers  appointed  for  the  firm  proper 
ty.  The  state  court  ordered  the  appoint 
ment  of  receivers,  who  took  possession 
Pending  this  action  0.  &  B.  were  adjudged 
bankrupt  on  petition  of  a  creditor,  an  assig- 
nee was  appointed  and  an  order  issued  for 
the  marshal  to  take  the  property,  which 
the  receiver  resisted.  The  court  decided 
that  the  rights  and  rights  of  action  of  a 
bankrupt  in  suits  and  actions  pending  iu 
state  courts  pass  and  vest  in  the  assignee 
in  bankruptcy,  and  ordered  the  bankrupt 
0.  to  execute  proper  instruments  to  enable 
assignee  to  represent  him  in  his  action 
in  the  state  court,  and  enjoined  still  fur- 
ther proceedings  in  respect  thereof  without 
leave  of  the  bankruptcy  court.  In  re  Clark 
&  Bininger,  {S.  B.  N.  T.)  N.  B.  B.  123. 
See  3  N.  B.  B.  130. 

20.  Where  a  member  of  a  bankrupt 
firm  fails  to  file  a  schedule  of  his  personal 
property,  the  other  members  of  said  firm 
would  not  on  that  account  be  refused  a  dis- 
charge. In  re  Scofield  et  al.  (S.  B.  JT.T.) 
3  N.  B.  B.  137. 

2 1 .  A  firm  dissolved  with  a  written  agree- 
ment that  one  member  should  assume  and  pay 
its  obligations,  including  outstanding  com- 
mercial paper.  Payment  thereof  was  suspen- 
ded and  not  resumed  within  fourteen  days. 
The  court  decided  that  the  fact  that  this 
partnership  had  been  dissolved,  could  make 
no  difference  with  the  liability  of  the  re- 
tired partner,  who  could  have  prevented 
bankruptcy  by  paying  the  indebtedness  and 
compelling  his  late  partner  to  reimburse 
him  under  the  agreement  of  dissolution; 
hence  an  adjudication  was  granted.  In  re 
Wiekert  &  Parker,  (iV.  B.  N.  Y.)  3  N. 
B.  B.  5. 

22.  A  mere  formal  dissolution  of  a  co- 
partnership, so  long  as  there  are  partnership 
debts  and  partnership  assets  existing,  the 
partners  being  joint  debtors  and  the  assets 
being  joint  property,  will  not  prevent  the 
operation  of  the  U.  S.  bankrupt  act  of  1867, 
upon  the  partners,  either  voluntary  or  invol- 
untary bankruptcy.  In  re  Crockett,  2  N. 
B.  B.  75. 

23.  Where  a  partnership  has  been  dis- 
solved and  one  of  the  copartners  purchases 
all  of  the  assets  of  the  firm,  and  agrees  to 
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pay  all  of  the  debts,  and  both  partners  sub- 
sequently become  bankrupt,  under  the  U.  S. 
bankrupt  act  of  1867,  the  creditors  of  the 
firm,  as  well  as  the  individual  creditors  of 
the  partner  who  assumed  to  pay  the  firm 
debts,  are  entitled  to  share  pari  passu  in  the 
estate  of  such  partner.  Under  section  36 
assets  are  to  be  marshaled  between  the 
firm  and  separate  creditors  only  when  there 
are  firm  and  separate  assets,  and  proceedings 
are  instituted  against  the  firm  and  the  indi- 
vidual members,  as  therein  provided.  In  re 
Downing,  (ilfo.)  3  N.  B.  R.  182. 

24.  Agreeing  to  pay  partnership 
debts  relieves  retiring  partner.  A 
creditor  of  a  dissolved  partnership  after 
proving  his  debt  against  the  estate  in  insol- 
vency of  a  partner  who,  on  the  dissolution, 
had  agreed  to  pay  the  partnership  outstand- 
ing debts,  and  receiving  a  dividend  under  an 
order  distributing  the  estate  among  the  joint 
and  separate  creditors  alike  had  no  right  of 
action  on  the  debt  against  the  other  partner, 
although  since  the  dissolution  he  has  re- 
moved to  another  state  where  also  the  cred- 
itor resides.  Bucklin  v.  Bucklin,  97  Mass. 
B.  256. 

25.  Discharge  of.  The  certificate  of 
discharge  shall  be  granted  or  refused  to 
each  partner  as  the  same  would  or  ought  to 
be  if  the  proceedings  had  been  against  him 
alone  under  this  act.  Section  36  U.  S.  bank- 
rupt act,  1867. 

26.  Effect  of  discharge.  If  after  the 
death  of  one  of  the  members  of  a  firm  the 
surviving  partner  institutes  proceedings  in 
insolvency  setting  forth  in  his  petition  that 
he  is  insolvent  both  as  an  individual  and  as 
the  surviving  member  of  the  late  firm,  a 
certificate  of  discharge  which  on  its  face  is 
expressly  limited  to  his  individual  debts  will 
include  the  debts  which  he  owes  as  surviv- 
ing partner.  Eice  v.  app't,  7  Allen,  {Mass.) 
112. 

27.  False  entries  and  returns.  One 
of  two  partners  who  were  agents  of  a  bank- 
ing company,  made  false  returns  to  them  of 
the  notes  in  the  partner's  possession,  but 
without  the  knowledge  of  the  other  partner. 
On  the  partners  becoming  bankrupt,  it  was 
held,  that  the  last  mentioned  partner  ought 
to  have  seen  to  the  accuracy  of  the  returns. 


and  had  been  guilty  of  negligence,  impru- 
dence and  overconfidence,  but  that  it  was 
not  a  case  for  the  total  refusal  of  his  certifi- 
cate. Ex  parte  Dance,  1  Be  G.,  F.  &  J. 
286 ;  29  L.  J.,  Bank.  16.     (Eng.) 

28.  A  bankrupt  partner  falsified  the  books 
of  the  firm,  not  with  a  view  of  any  pecuniary 
advantage  to  himself,  but,  in  order  to  con- 
ceal from  his  partners  a  state  of  embezzle- 
ment, in  which  the  partnership  affairs  were 
involved,  but  which  was  conceived  by  him 
to  be  temporary  merely,  he  believing  at  the 
time  that  the  concern  would  ultimately  turn 
out  a  profitable  one,  but  that  his  partners, 
if -they  had  known  the  true  state  of  aflairs 
would  have  abandoned  it.  It  was  held,  that 
his  certificate  had  been  properly  refused, 
but  under  the  circumstances  the  court  made 
an  order  of  protection  so  far  as  it  might  be 
available.  Ex  parte  Nicholson,  1  Be  G.,  F. 
(&J.  270;  29  L.  J.,  Bank.  1;  S.  P.,  ex 
parte  Knight,  26  L.  J.,  Bank.  57 ;  exparte 
Hephanofi;  9  Jur.,  N.  S.  967  ;  26  L.  J., 
Bank.  88.     (Eng.) 

29.  Individual  debt.  A  debt  due 
from  one  partner  cannot  be  set  off  in  an  ac- 
tion by  the  assignee  in  insolvency  of  the 
partnership  on  a  debt  due  to  the  partnership. 
Williams  v.  Brimball,  13  Grays'  {Mass.') 
462. 

30.  Mortgage  by.  Where  two  part- 
ners gave  a  mortgage  upon  all  their  stock 
in  trade,  furniture  and  fixtures,  as  security 
to  a  person  who  was  a  separate  creditor  of 
each  of  them,  the  court  decided  that  it 
was  an  act  of  bankruptcy.  In  re  Waite  & 
Crocker,  Qtass.)  1 N.  B.  B.  84. 

31.  The  rule  that  prefers  partnership 
property  to  the  payment  of  partnership  debts, 
is  for  the  benefit  of  partners,  but  this  is 
waived  when  they  give  their  note  and  mort- 
gage their  property  to  secure  individual 
debts.  In  re  Kahley,  et  al.  {Wis.)  1  N.  B. 
B.  124. 

32.  Petition  by.  If  one  of  several 
partners  becomes  an  insolvent  upon  his  own 
petition,  setting  forth  that  he  is  .individually 
and  as  a  partner  insolvent,  and  an  assign- 
ment is  accordingly  made  of  his  separate  es- 
tate, and  of  his  interest  in  the  joint  estate 
of  the  partnership  after  payment  of  the  debts 
of  the  firm,  he  cannot  afterwards  institute 
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proceedings  in  insolTency  against  the  firm 
on  a  petition  alleging  the  insolvency  of  the 
partnership,  unless  he  allege  also  that  the 
partners  are  individually  insolvent.  Dear- 
bom  V.  Keith,  5  Cush.  {Mass.')  224. 

33.  Residing  in  different  districts. 
If  copartners  reside  in  different  districts, 
that  court  in  which  the  petition  is  first  filed 
shall  retain  exclusive  jurisdiction  over  the 
case.     Section  36  U.  S.  bankrupt  act,  1867. 

34.  Where  two  partners  reside  in  differ- 
ent judicial  districts,  each  must  file  his  peti- 
tion in  the  district  where  he  resides.  When 
the  members  of  a  copartnership  are  bank- 
rupt jointly  and  individually,  no  proceedings 
can  be  had  on  the  petition  or  petitioners  of 
two  of  them,  until  the  third  is  brought  in  by 
a  notice  and  proceedings  under  G.  0.18. 
In  re  Prankard,  (S.  D.  N.  T.)  1  N.  B. 
B.  51. 

35.  Retired.  A  retired  partner,  with  a 
covenant  of  indemnity  against  the  debts,  in 
consideration  of  assigning  his  share  of  the 
property,  was  admitted  under  a  considera- 
tion against  the  remaining  partner,  to  prove 
a  joint  debt  paid  by  him,  indemnifying  the 
joint  estate.  Ex  parte  Ogilby,  3  Yes.  <&B. 
133  ;  2  Bose,  177.    (Eng.) 

36.  Upon  the  death  of  one  of  three  part- 
ners, his  executors  carried  on  business  with 
the  survivor  for  a  year,  and  then  dissolved, 
the  two  continuing  partners  giving  them  a 
bond  for  the  balance  due  to  them,  and  more 
than  six  years  afterwards  the  two  became 
bankrupt.  Held,  that  the  executors  might 
prove  the  amount  of  the  bond  against  the 
joint  estate.  Ex  parte  Hall,  3  Deac.  125. 
(Eng.) 

37.  A  partner  continuing  the  business, 
took  an  assignment  of  all  the  stock,  and  cove- 
nanted to  indemnify  the  retiring  partner 
from  the  debts  then  owing  from  the  partner- 
ship. The  continuing  partner  became  bank- 
rupt and  obtained  his  certificate ;  and  sub- 
sequently an  action  was  commenced  against 
the  retiring  partner,  upon  an  acceptance  of 
the  partnership.  Judgment  was  obtained 
against  him,  and  he  paid  the  debt  and  costs. 
Held,  that  an  action  would  lie  against  the 
bankrupt  upon  the  covenant,  since  under  49 
Geo.  3,  c.  121 ;  s.   8    the  retiring  partner 


might,  on  his  liability,  have  resorted  to  and 
proved  his  debt  under  the  commission,  and 
was  therefore  barred  by  the  certificate. 
Wood  V.  Dodgson,  1  Bose,  '^1 ;  2  M.  d;  S. 
195.     (Eng.) 

38.  In  1818,  A.,B.,C.andD. dissolved  part- 
nership as  bankers,  by  deed,  by  which  it  was 
agreed  that  A.  and  B.  should  retire,  and  the 
business  be  carried  on  in  future  by  C.  and 
D.  C  and  D.  covenanted  to  indemnify  A. 
and  B.  against  all  outstanding  demands.  In 
1825,  C.  died,  and  a  commission  issued 
against  D.,  A.  having  been  obliged  to  pay 
certain  partnerships  debts  which  C.  and  D. 
had  undertaken  to  indemnify  him  against. 
Held,  that  he  might  prove  under  the  com- 
mission for  the  amount  so  paid,  although  he 
knew  the  firm  to  be  insolvent  at  the  time 
of  the  dissolution  in  1818.  Ex  parte  Car- 
penter, 1  Mont.  &  Mac.  1.     {Eng.) 

39.  Rights  and  duties  of.  Where 
after  an  act  of  bankruptcy,  one  of  two  part- 
ners in  trade  accepted  a  bill  in  the  name  of 
the  firm,  without  the  privity  of  his  copartner. 
It  was  held,  that  it  was  an  available  security 
in  the  hands  of  an  innocent  indorsee.  Lacy 
V.  Woolcott,  2D.d:B.  458.     (Eng.) 

40.  Where  one  partner  pays  the  other 
money  before  the  bankruptcy  of  the  latter, 
for  the  purpose  of  being  paid  over  as  his 
liquidated  share  of  a  debt  to  their  joint 
creditor;  and  if  it  is  not  so  applied,  it  is 
provable  as  a  debt  under  the  commission 
of  the  bankrupt  partner,  although  the  sol- 
vent partner  was  not  called  upon  to  repay 
the  debt  to  the  joint  creditor  till  after  ths 
bankruptcy  of  the  other.  Wright  v.  Hun 
ter,  1  East,  20;  5  Ves.  792.    (Eng.) 

41.  A  trustee,  with  the  consent  of  the 
cestui  que  trust,  pledged  Madras  government 
notes,  held  by  him  in  trust  for  the  benefit 
of  a  firm  of  which  he  was  a  partner.  The 
notes  were  afterwards  redeemed  and  deliv- 
ered to  the  firm  which  subsequently,  and 
without  the  consent  of  the  cestui  que  trust 
pledged  them  for  a  similar  purpose.  The 
firm  being  insolvent  and  bankruptcy  immi- 
nent, the  trustees  redeemed  the  notes  with 
partnership  assets,  indorsed  them  to  him- 
self personally  and  replaced  them  in  his 
private  chest.  The  firm  became  bankrupt. 
It  was  held,  that  there  was  no  fraudulent 
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preference.  Sinclair  v.  Wilson,  20  Beav. 
324;  1  Jur.,  N.  S.  967;  24  L.  J.,  Chcmc. 
537.    (Eng.) 

42.  After  committing  an  act  of  bank- 
ruptcy, one  of  two  partner.s  handed  over  a 
bank  post  bill  and  some  silver  to  the  agent 
of  the  drawer  of  a  bill  of  exchange  accepted 
by  the  partners,  and  which  was  just  about 
to  become  due  for  the  purpose  of  protecting 
such  bill.  Such  handing  over  was  found  to 
be  a  fraudulent  preference  and  to  have  been 
in  contemplation  of  bankruptcy.  On  the 
same  day,  but  a  few  hours  after  the  delivery 
of  the  post  bank  bill  and  note,  the  other  part- 
ner committed  an  act  of  bankruptcy.  It  was 
held  that  the  act  of  the  partner  who  had 
committed  the  act  of  bankruptcy  before  he 
handed  over  the  property  was  not  binding, 
and  that  the  assignees  of  the  two  partners 
might  recover  the  value  of  the  property. 
Burt  V.  Moult,  1  C.d;M.  525;  3  Tyr.  564. 
CEng.) 

43.  A.,  after  the  bankruptcy  of  his  part- 
ner B.,  believing  the  firm  to  be  solvent,  paid 
in  partnership  money  to  C,  their  bankers  to 
meet  current  engagements  and  the  money 
was  so  applied.  A.  afterwards  became  bank- 
rupt also.  It  was  held  that  this  payment 
was  valid,  and  that  0.  was  not  liable  for  the 
amount  to  the  assignees  of  B.  and  of  A. 
Woodbridge  v.  Swann,  I  N.  (&  M.  725 ;  4 
B.  <&  Ad.  633. 

44.  After  the  bankruptcy  of  one  of  two 
joint  owners  of  goods,  the  solvent  joint 
owner  may  authorize  the  sale  of  the  goods, 
and  the  broker  who  sells  pursuant  to  such 
authority  may  set  it  up  as  a  defence,  in 
an  action  by  the  assignees  of  the  joint 
owner  who  has  became  bankrupt,  under  the 
plea  of  non  detinet.  Morgan  v.  Marquis,  9 
Exch.  145;  2  C.  L.  B.  276;  23  L.  J.,  Exch. 
21.    (Eng.) 

45.  After  an  act  of  bankruptcy  commit- 
ted by  one  partner,  the  other  delivered  goods 
of  their  joint  property  to  a  creditor  for  a 
joint  debt  and  died,  and  afterwards  a  com- 
mission issued  against  the  surviving  partner. 
It  was  held  that  the  creditor  by  virtue  of 
such  delivery  by  the  solvent  partner  became 
tenant  in  common  of  the  goods  with  the 
assignees  of  the  bankrupt  by  relation  to  the 
act  of  bankruptcy  which  was  in  the  lifetime 
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of  the  solvent  partner,  and  consequently  the 
assignees  could  not  maintain  trover  against 
the  creditor.  Smith  v.  Oriell,  1  East,  368. 
(Eng.) 

46.  Signature  by.  A  petition  sub- 
scribed by  one  of  two  partners  in  the  name 
of  himself  and  partner,  is  sufficient  for  the 
purpose  of  taking  out  a  commission  on  a 
partnership  demand  against  the  bankrupt. 
Planats  &  Merry  et  dl.  1  Ball.  Perm.  R. 
380. 

47.  What  are  and  what  are  not 
fraudulent  preferences  by.  When 
one  of  two  partners  who  were  country  bank- 
ers became  bankrupt,  and  the  defendants 
being  holders  of  their  notes,  obtained  pay- 
ment of  part  of  them  from  the  London 
banker  at  whose  house  they  were  payable 
out  of  the  funds  of  the  country  bank  in  their 
hands,  and  the  solvent  partner  knowing  of 
the  bankruptcy  procured  a  debtor  of  the 
firm  to  give  his  bill  in  part  satisfaction  of 
his  debt,  and  indorsed  and  delivered  it  to 
the  defendant  in  payment  of  the  residue  of 
the  notes  in  their  hands  and  afterwards  be- 
came bankrupt  and  no  fraud  was  stated, 
it  was  held  that  the  assignees  could  not  re- 
cover the  money  so  paid  to  them  by  the 
London  banker,  nor  the  proceeds  of  the  bill. 
Harvey  v.  Crickett,  5  M.  (&  S.  336.     (Eng.) 

48.  S.,  a  member  of  a  copartnership 
which  had  been  dissolved,  filed  a  petition  in 
involuntary  bankruptcy  against  W.,  the 
other  member,  stating  that  there  had  been 
no  settlement  between  them,  and  claiming 
that  the  alleged  bankrupt  was  indebted  to 
the  petitioner,  by  reason  of  the  partnership 
transactions,  for  assets  and  money  of  the 
partnership,  that  had  come  to  the  said  W. 
over  and  above  his  share  thereof,  and  other- 
wise, in  the  sum  of  $7,000.  The  court  de.. 
cided  that  S.  was  not  entited  to  an  adjudi- 
cation of  bankruptcy  against  W.  upon  the 
facts,  and  further,  that  S.  was  not  entitled 
to  prove  a  debt  against  W.  in  respect  to 
bonds  and  mortgages  given  by  himself  and 
W.  jointly.  Sigsby  v.  Willis,  (JV.  I).  N. 
Y.)  3  N.  B.  B.  51 ;  citing  ex  parte  Nokes, 
2  Mont.  148 ;  ex  parte  Hillyard,  1  AtJc.  147; 
s.  c.  2  Ves.  407 ;  Medlicott's  case.  Strange, 
899 ;  ex  parte  Lee,  1  P.  Williams,  783 ; 
Murphy's  case,  1  Schoales  <&  Le  Troy,  44 ; 
JeflTo  V.  Ward,  2  P.  Williams,  128;  Luther'a 
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case,  11  Fes.  163;  Bioadhurst's  case,  ViEng. 
L.  S  Eq.  B.  466  ;  Windham  v.  Patterson, 
1  Starkie,  115 ;  ex  parte  Yonge,  3  Ves.  & 
B.  31 ;  ex  parte  "Watson,  4  MaA.  JS.  477 ; 
Butcher  v.  Forman,  6  mXl,  (iV.  F.)  583. 

49.  A  payment  by  a  partner,  who  has 
committed  an  act  of  bankruptcy,  of  a  part- 
nership debt  due  before  bankruptcy,  to  a 
creditor  who  has  a  notice  of  the  act  of  bank- 
ruptcy, is  not  protected  by  6  Geo.  4,  c.  16, 
s.  82.  Graver  v.  Edmonson,  6  Hing.  734; 
4  ilf.  c&  P.  623.    (Eng.) 

50.  When  the  members  of  a  firm  which 
is  insolvent  make  a  conveyance  of  all  their 
joint  personal  property  to  creditors  who 
have  reasonable  cause  to  believe  the  firm  to 
be  insolvent,  and  within  four  months  there- 
after one  of  the  firm  is  adjudged  a  bankrupt 
on  his  own  petition,  the  conveyance  to 
such  creditors,  by  all  the  partners,  does  not 
constitute  a  preference  which  the  assignee  of 
the  bankrupt  partner  can  invalidate.  For- 
saith  V.  Merritt,  {Mass.)  3  N.B.  B.  11. 

5 1 .  A  petition  subscribed  by  one  of  two 
partners  in  the  name  of  himself  and  part- 
ner, is  sufficient  for  the  purpose  of  taking 
out  a  commission  in  a  partnership  demand 
against  the  bankrupt.  To  found  a  joint 
commission  upon  a  fictitious  partnership  is 
certainly  unfair,  within  the  meaning  of  the 
act  of  assembly.  But  if  a  partnership  did 
exist  at  the  time  of  taking  out  the  commis- 
sion, a  previous  assignment  of  the  partner- 
ship effects  for  the  payment  of  creditors,  or 
the  smallness  of  the  quantity  of  goods  in  the 
store,  cannot  invalidate  the  commission  or 
defeat  the  benefit  of  the  certificate.  Pleasant 
V.  Meny  et  al.  (1788,)  1  Dallas'  (Pa.)  B. 
380. 
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1 .  Unless  there  are  partnership  assets,  a 
firm  which  has  been  dissolved  cannot  be  de- 
clared bankrupt  on  the  petition  of  some  and 
not  all  of  its  former  members.  In  re 
Crockett  et  al.  2  N.  B.  B.  75. 

2.  On  general  principles  a  firm  continues 
to  exist  for  all  purposes  necessary  to  wind 
up  its  affairs.  The  Massachusetts  doctrine 
was  that  there  may  be  a  joint  petition  so 
long  as  joint  assets  remain  to  be  distributed. 


(See  McDaniel  v.  King,  5  Gush.  469.)  It 
is  for  the  benefit  of  the  joint  creditors,  so 
long  as  any  remain,  that  the  proceedings  be 
joint,  because  they  have  the  choice  of  an 
assignee.    In  re  Williams,  3  N.  B.  B.  74. 

3.  Where  a  member  of  two  firms  was 
declared  a  bankrupt,  and  the  insolvency  of 
both  firms  was  not  denied,  assignee  of  the 
bankrupt  was  correct  in  his  proceedings  to 
have  both  firms  adjudicated,  otherwise  he 
could  not  be  discharged,  for  a  discharge 
must  be  of  all  and  not  a  portion  of  the  debts 
from  which  a  bankrupt  is  entitled  to  a  dis- 
charge under  the  act.  In  re  Grady  et  al. 
3  N.  B.  B.  54. 

4.  It  appears  that  the  knowledge  of  one 
non-dormant  of  two  parters  is  the  knowl- 
edge of  both.  Edwards  v.  Cooper,  11  C.  B. 
S3 ;  Bignold  v.  Waterhouse,  1  M.  <&  S.  255, 
259.  (Ing.)  See  Williams  <&  Williams' 
English  BanJcrupt  Law,  1869. 

5.  A  bona  fide  transfer  of  partnership 
effects  by  one  member  of  the  partnership  to 
another  vests  the  title  in  the  transferee  as 
his  separate  estate.  Where  there  are  both 
joint  and  separate  debts  proved  against  the 
estate  of  abankrupt,  the  joint  creditors  are  not 
entitled  to  participate  in  the  distribution  of 
the  assets  until  the  separate  creditors  are  paid 
in  full.  The  exception  allowing  joint  cred- 
itors to  receive  dividends  pari  passu  with 
the  separate  creditors  in  cases  where  there 
is  no  joint  estate  and  no  solvent  partner,  is 
inoperative  under  the  United  States  bank- 
rupt law  of  1867.  In  re  Byrne,  (Po.)  1 
jST.  B.  B.,  citing  in  re  Jewett,  1  N.  B.  B. 
130 ;  Eobb  v.  Mudge,  14  Grays,  504 ;  Howe 
V.  Lawrence,  9  Gush.  554 ;  Ensign  v.  Briggs, 
6  Cfrays,  329;  Peake,  1  Madd.  346;  ex 
parte  Osborn,  4  Glyn  &  J.  358 ;  in  re  Mar- 
wick,  Bavies,  229 ;  ex  parte  Kennedy,  19 
Eng.  L.  dk  Eq.  150 ;  Somerset  v.  Minot,  10 
Gush.  597. 

6.  Where  a  firm  is  insolvent  it  is  an  act 
of  bankruptcy  for  a  member  thereof  to  suf- 
fer its  property  to  be  taken  on  legal  process 
with  intent  to  give  a  preference  to  a  creditor 
of  the  firm.  In  re  Black  &  Secor,  (_S.  D. 
N.  r.)  1  N.  B.  B.  81;  citing  Denny  v. 
Dana,  2  Gush.  160,  172 ;  Beales  v.  Clark, 
13  Grays,  18,  21 ;  Gibson  v.  King,  1  Carr  S 
Marsh,  458 ;  Gore  v.  Lloyd,  12  Mees  &  W. 
463. 
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7.  Where  there  are  both  indivdual  and 
partnership  creditors  of  a  bankrupt,  but  the 
assets  are  individual  only,  though  mainly 
consisting  of  goods  purchesed  by  the  bank- 
rupt from  the  partnership  on  its  dissolution 
prior  to  the  bankruptcy,  and  being  principal- 
ly the  same  goods,  in  the  purchase  of  which 
the  partnership  debt  had  originated,  the 
partnership  creditors  -will  be  entitled  to  be 
paid^aW  passu  with  the  individual  credi- 
tors.   In  re  Jewett,  (i7i.)  1  N.  B.  B.  130. 

8.  Where  a  voluntary  petition  is  filed  to 
have  a  firm  declared  bankrupt,  if  all  the 
members  of  the  firm  do  not  join  in  or  assent 
to  the  petition,  potice  of  its  filing  must  be 
given  to  such  of  the  members  as  do  not  join 
or  assent  to  it.  The  filing  of  a  petition  by 
a  member  of  the  firm  may  be  construed  as 
his  assent  to  the  former  petition  so  as  to 
give  the  court  jurisdiction  over  both  mem- 
bers of  the  firm,  though  it  may  not  be 
necessary  or  advisable  to  consolidate  the 
two  petitions.  In  re  Lewis  (^8.  D.  N.  F.) 
1  N.  B.  B.  19. 

9.  Where  the  individual. members  of  a 
copartnership  signed  internal  revenue  tobac- 
conists' bonds  as  accommodation  sureties, 
the  conditions  of  which  were  afterwards 
broken  and  indorsers  declared  bankrupt, 
the  court  decided  that  the  debts  were  indi- 
vidual debts,  and  could  not  claim  priority 
of  payment  out  of  the  partnership  assets. 
In  re  Webb  et  al.  {Ohio,')  2  N.  B.  B.  183. 

10.  Partners  doing  business  in  the  same 
city,  but  residing  in  different  judicial  dis- 
tricts, must  file  separate  petitions,  each  in 
his  own  district.  Where  there  is  a  third 
partner,  and  all  the  members  are  bankrupt, 
jointly  and  individually,  no  proceedings  can 
be  had  on  the  petition  or  petitions  of  the 
other  two,  unless  he  joins  with  them,  until 
he  is  brought  in  by  a  notice  and  proceed- 
ings under  general  order  No.  18.  In  re 
Prankard  et  al.  QS.  B.  N.  T.)  1  N.  B. 
B.51. 

1 1 .  Where  the  bankrupt  had  in  contem- 
plation the  filing  of  his  petition  in  bank- 
ruptcy, at  the  time  he  accepted  the  transfer 
of  the  partnership  property,  the  assignment 
is  void  as  to  the  joint  creditors  of  the  firm 
of  which  he  was  a  member,  therefore  the 
proceeds  arising  from  a  sale  by  the  assignee 


are  to  be  returned  as  joint  estate.  In  re 
Byrne,  (Pa.)  1  N.  B.  B.  123  ;  citing  in  re 
Jewett,  1 N.  B.  B.  130. 

12.  Where  A.,  one  of  two  partners  sells 
his  interest  in  the  firm  to  the  copartner  B., 
taking  his  notes  therefore,  and  B.  becomes 
bankrupt,  leaving  some  of  the  notes  unpaid, 
A.  cannot  receive  a  dividend  from  the  as- 
signee until  all  the  partnership  debts  have 
been  paid.  In  re  Jewett  (III.')  1  N.  B.  B. 
121. 

13.  A  creditor,  the  obligee  of  a  joint  and 
several  bond,  given  by  the  members  of  a 
copartnership,  is  entitled  to  dividends  out  of 
the  several  assets  of  the  individual  partners 
where  the  firm  and  its  several  members 
have  been  declared  bankrupt.  In  re  Bige- 
low  et  al.  (_S.  D.  N.  T.)  2  N.  B.  B.  121. 

14.  A  firm  originally  composed  of  three 
members,  was  dissolved  by  the  withdrawal 
of  one.  The  two  remaining  members  con- 
stituting a  new  firm  subsequently  filed  their 
petition  in  bankruptcy.  The  court  decided 
that  it  had  jurisdiction  of  the  petition  of 
the  two  parties,  as  they  constituted  the  firm 
at  the  time  of  filing  of  the  petition.  In  re 
Mitchell  etal.  (Mass.)  3  N.  B.  B.  111. 

15.  The  appropriation  by  an  insolvent 
firm  of  partnership  property  to  the  payment 
of  the  individual  debts  of  one  partner,  is  not 
simply  void,  but  is  fraudulent,  and  avoids 
the  deed  of  assignment.  Wilson  v.  Robert- 
son, 7  Smith,  587. 

16.  So  held  in  a  case  where  the  joint  as- 
signment included  some  individual  property 
of  the  partner,  whose  creditors  were  pre- 
ferred, and  he  had  brought  into  the  partner- 
ship stock,  an  amount  equal  to  his  individual 
debts  thus  preferred,  while  the  other  partner 
contributed  to  the  capital  an  insigiliflcant 
sum,  less  than  the  probable  excess  of  the 
assigned  estate,  after  paying  the  preferred 
debts  of  his  copartner.  Wilson  v.  Kobert- 
son,  21  N.  Y.  Bep.  587. 

17.  An  appraisement  of  partnership  pro- 
perty for  the  benefit  of  creditors  without 
preference,  is  an  act  of  bankruptcy.  Spicer. 
et  al.  V.  Ward  &  Trow,(iJ.  I.)  3  N.  B.  B. 
127. 
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18.  Under  the  general  statutes  c.  97,  s. 
28,  an  action  of  contract  for  a  debt  due 
from  a  partnership  may  be  maintained,  and 
a  verdict  rendered  against  the  executor  of  a 
deceased  partner,  although  the  estate  of 
such  partner  is  insolvent.  Sampson  v.  Shaw, 
101  Mass.  145. 

19.  Proceedings  in  insolvency  against 
J.  S.  on  his  petition  do  not  necessarily  in- 
clude a  limited  partnership  doing  business 
under  his  name,  and  in  vrhich  he  is  the 
general  partner,  but  which  is  not  mentioned 
in  the  petition,  notice  or  assignment.  Nut- 
ting V.  Ashcroft,  101  Mass.  300. 

20.  AflFecting  purchase  of  land. 
One  of  two  partners,  distillers,  made  a  con- 
tract in  his  own  name  (which  was  not  the 
name  of  the  firm)  to  buy  land  in  a  distant 
state,  voidable  at  the  option  of  the  sellers 
upon  his  failure  to  pay  at  the  specified  time 
any  instalment  of  the  contract  price;  and 
after  making  some  payments  in  whole  or  in 
part  out  of  the  partnership  funds  suffered 
several  instalments  to  become  overdue  and 
unpaid.  In  proceedings  in  insolvency  then 
begun  against  the  firm,  the  same  assignees 
were  appointed  of  the  joint  and  separate 
estates  of  the  partners ;  and  these  assignees 
made  a  composition  with  the  sellers  of  the 
land,  by  which  the  latter,  waiving  any  right 
to  forfeiture,  conveyed  to  them  one-half  of 
the  land  and  gave  up  the  contract  on  receiv- 
ing payment  of  the  balance  necessary  to 
make  with  the  prior  payments  one-half  of 
the  full  contract  price,  which  balance  the 
assignees  paid  without  the  knowledge  of 
either  class  of  creditors  out  of  the  assets  of 
the  joint  estate,  and  with  the  intention  of 
applying  first  for  the  benefit  of  the  joint 
creditors  the  land  so  obtained.  In  a  suit 
in  equity  to  charge  this  land  in  the  hands  of 
the  assignees  with  liability,  first,  for  the 
separate  debts  of  the  partner,  who  made 
the  contract,  held,  that  it  was  so  chargeable 
in  the  absence  of  evidence  of  fraud,  or  of 
any  agreement  of  the  partners,  that  it 
should  be  regarded  as  property  of  the  firm. 
Richards  v.  Manson,  101  Mass.  482. 

21.  Marshaling  of  assets.  Where, 
under  a  deed  of  dissolution  of  a  copartnership, 
the  retiring  partner  assigned  all  his  share  in 
the  partnership  property  to  the  continuing 
partners,  who  agreed  with  him  to  pay  the 


debts  of  the  old  firm.  Notice  of  the  dissolu- 
tion was  published  in  the6ra4;ette,but  the  busi- 
ness was  carried  on  under  the  same  name  and 
at  the  same  place  as  before.  A  fiat  issued 
against  the  old  firm.  It  was  held,  that  the 
creditors  of  the  old  firm  could  not  prove 
against  the  new  firm  in  competition  with 
the  creditors  of  the  latter,  so  as  to  partici- 
pate with  them  in  the  property  which  had 
been  assigned  by  the  deed  of  dissolution. 
Sx  parte  Gurney,  6  Jur.  630;  13  L,J., 
Bank.  17.     (Eng.) 

22.  Bankruptcy  of,  where  one 
partner  has  died.  If  two  partners  sign 
a  petition  in  insolvency,  and  one  of  them  is 
kiUed  before  its  presentation  to  the  court, 
a  warrant,  which  is  afterwards  issued 
thereon  in  ignorance  of  his  death,  may  be 
treated  as  having  been  issued  on  the  peti- 
tion of  the  surviving  partner,  and  will 
authorize  and  require  the  messenger  to  take 
possession  of  all  the  partnership  assets 
wherever  the  same  may  be  found,  but  not 
of  the  private  assets  of  the  deceased  partner. 
Durgin  v.  Ooolidge,  3  Allen,  (_Mass.}  554. 

23.  Contract  made  by  one  part- 
ner only.  A  contract  made  in  good  faith 
by  one  member  of  a  firm  in  insolvent  cir- 
cumstances, but  against  whom  proceedings 
in  insolvency  have  not  been  instituted,  that 
the  other  party  to  the  contract  shall  finish 
articles  partly  manufactured  in  the  course 
of  the  firm's  business,  make  expenditures 
thereon,  hold  and  sell  the  articles  till  reim- 
bursed for  expenditures,  and  pay  over  the 
surplus  to  the  firm,  is  not  invalid  as  against 
the  policy  of  the  insolvent  laws  or  because 
made  by  one  partner  only.  Carnes  v.  White, 
15  Grays'  (Ifass.)  378. 

24.  Debts.  A.  and  B.  dissolved  part- 
nership by  mutual  consent,  A.  taking  the 
assets  of  the  firm  and  agreeing  to  pay  all  the 
liabilities,  and  delivered  to  B.  his  (A.'s) 
notes  in  payment  of  B.'s  supposed  interest. 
The  firm  at  this  time  was  actually  insolvent 
but  B.  continued  in  business  for  some 
months  after  the  dissolution,  disposing  of 
the  stock,  paying  off  some  of  the  old  in- 
debtedness, buying  new  stock  and  contract- 
ing new  debts  in  his  own  name.  On  the 
16th  day  of  August,  1869,  A.  executed  an 
assignment  for  the  benefit  of  all  his  credi- 
tors.   The  assignee  sold  the  stock  for  a  large 
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sum  of  money.  Shortly  thereafter,  A.  was 
adjudged  a  bankrupt.  The  trustee  paid  the 
money  received  from  the  sale  to  the  assignee 
in  bankruptcy.  B.  had  in  the  meantime 
been  adjudged  a  bankrupt  in  another  state. 
The  court  decided  upon  the  facts  submitted 
that  all  of  the  creditors  who  had  proved 
their  claims  vfere  entitled  to  share  pro  rata 

.  in  the  distribution  of  the  bankrupt's  estate, 
whether  their  debts  were  originally  against 
the  firm  of  A.  &  B.  or  against  A.  individu- 
ally.   In  re  Downing  &  Emerson,  (  U.  S.  S, 

•  Ct.)  Unreported. 

25.  Debt,  when  it  cannot  be 
proved  against  individual  partner's 
estate.  A  partnership  debt  is  not  provable 
against  the  private  estate  of  one  of  the  part- 
ners who  has  received  an  assignment  of  all 
the  partnership  property  and  executed  a 
bond  to  his  retiring  partner  to  assume  and 
pay  the  partnership  debts,  without  evidence 
of  an  express  or  implied  assent  by  him  to 
pay  the  same  to  the  creditor  as  his  private 
,  debt,  and  notice  by  the  creditor  of  his  elec- 
tion to  treat  it  as  a  private  debt  is  not  suffi- 
cient.   Wild  V.  Dean  3  Allen,  (Mass.')  579. 

26.  Dissolution  of.  It  seems  that  af- 
ter the  formal  dissolution  of  a  partnership, 
if  there  are  partnership  assets  to  be  admin- 
istered, and  partnership  debts  remaining  un- 
paid, the  creditors  of  the  partnership  may 
institute  proceedings  in  insolvency,  in  the 
cases  and  manner  provided  by  law.  Parker 
V.  Phillips,  2  Cush.  (Mass.')  175. 

27.  Effects,  assignees'  right  to. 
The  assignees  must  first  satisfy  all  that  is 
due  from  the  bankrupt  partner  to  the  part- 
nership, before  they  can  obtain  any  share  of 
the  partnership  effects.  Holderness  v. 
Shackles,  &  B.  d;  C.  612;  3  Jf.  (&  J?.  25. 
(Bng.) 

28.  Funds.  A  fraudulent  misappro- 
priation of  partnership  funds  by  a  copart- 
ner, entitles  the  innocent  partner  to  treat  the 
act  as  foreign  to  the  copartnership  business, 
and  to  prove  the  debt  as  if  the  copartner- 
ship had  not  existed.  Sigsby  v.  Willis,  (N. 
D.  N.  T.)  3  N.  B.  B.  51. 

29.  May  be  declared  bankrupt. 
And  he  it  further  enacted,  That  where  two 


or  more  persons  who  are  partners  in  trade 
shall  be  adjudged  bankrupt,  either  on  the 
petition  of  such  partners,  or  any  one  of 
them,  or  on  the  petition  of  any  creditor  of 
the  partners,  a  warrant  shall  issue  in  the 
manner  provided  by  this  act,  upon  which  all 
the  joint  stock  and  property  of  the  copart- 
nership, and  also  all  the  separate  estate  of 
each  of  the  partners  shall  be  taken,  except- 
ing such  parts  thereof  as  are  hereinbefore 
excepted ;  and  all  the  creditors  of  the  com- 
pany, and  the  separate  creditors  of  each 
partner,  shall  be  allowed  to  prove  their  re- 
spective debts  ;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  company,  and 
shall  also  keep  separate  accounts  of  the  joint 
stock  or  property  of  the  copartnership,  and 
of  the  separate  estate  of  each  member  there- 
of;  and  after  deducting  out  of  the  whole 
amount  received  by  such  assignee  the  whole 
of  the  expenses  and  disbursements,  the  net 
proceeds  of  the  joint  stock  shall  be  appro- 
priated to  pay  the  creditors  of  the  copartner- 
ship, and  the  net  proceeds  of  the  separate 
estate  of  each  partner  shall  be  appropriated 
to  pay  his  separate  creditors ;  and  if  there 
shall  be  any  balance  of  the  separate  estate  of 
any  partner,  after  the  payment  of  his  sepa- 
rate debts,  such  balance  shall  be  added  to 
the  joint  stock  for  the  payment  of  the  joint 
creditors  ;  and  if  there  shall  be  any  balance 
of  the  joint  stock  after  payment  of  the  joint 
debts,  such  balance  shall  be  divided  and  ap- 
propriated to  and  among  the  separate  estates 
of  the  several  partners,  according  to  their 
respective  right  and  interest  therein,  and  as 
it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  bankruptcy;  and 
the  sum  so  appropriated  to  the  separate  es- 
tate of  each  partner,  shall  be  applied  to  the 
payment  of  his  separate  debts ;  and  the  cer- 
tificate of  discharge  shall  be  granted  or  re- 
fused to  each  partner  as  the  same  would  or 
ought  to  be  if  the  proceedings  had  been 
against  him  alone  under  this  act ;  and  in  all 
other  respects  the  proceedings  against  part- 
ners shall  be  conducted  in  the  like  manner 
as  if  they  had  been  commenced  and  prosecu- 
ted against  one  person  alone ;  if  such  co- 
partners reside  in  different  districts,  that 
court  in  which  the  petition  is  first  filed 
shall  retain  exclusive  jurisdiction  over  the 
case.  Section  36  U.  8.  bankrupt  act, 
1867 


638 


PARTNERSHIP. 


30.  Note  of.  Two  partners  having 
given  a  promissory  note  on  partnership  ac- 
count, signed  with  their  individual  names, 
to  a  person  to  whom  the  existence  of  the 
partnership  was  known,  who  indorsed  and 
transferred  the  note  without  informing  the 
indorsee  of  the  partnership,  one  of  the  part- 
ners afterwards  went  into  insolvency,  but 
without  any  property  of  the  firm  being  as- 
signed to  his  assignee ;  it  was  held,  upon 
proof  of  the  partnership,  that  the  note  was  a 
partnership  note,  provable  as  such  against 
the  insolvent  by  the  indorsee,  who  would  be 
entitled  to  a  dividend  thereon  out  of  any  sur- 
plus remaining  after  paying  the  separate 
debts  of  the  insolvent.  Agawam  Bank  v. 
Morris,  4  Gushing,  (Mass.")  99. 

3 1 .  Petition  by.  A  petition  by  a  part- 
nership for  the  benefit  of  the  insolvent  laws, 
must  aver  the  individual  insolvency  of  ill 
the  parties.  A  petition  in  behalf  of  a  part- 
nership for  the  benefit  of  the  insolvent  laws, 
which  states  that  "  they  are  indebted  to  the 
amount  of  $200,  which  they  are  unable  to 
pay  in  full,"  suflaciently  states  the  insolvency 
of  the  partnership  and  of  the  partners  indi- 
vidually. Hansen  «.  Paige,  3  Chray,  (Jdass.^ 
239. 

32.-  Proceedings  in  insolvency  against  a 
partnership  are  not  rendered  invalid  as  to  the 
actual  partners  by  the  including  of  persons 
who  are  not  partners.  A  person  not  actually 
a  partner,  though  held  out  as  such,  cannot 
be  included  in  proceedings  for  the  benefit  of 
the  insolvent  laws  commenced  by  an  actual 
partner  in  behalfof  the  partnership ;  and  this 
court,  on  the  application  of  a  person  thus 
wrongfully  included,  will  vacate  such  pro- 
ceedings so  far  as  they  relate  to  him.    lb. 

33.  Property,  fraudulent  agree- 
ment as  to.  Where  it  is  provided  in  a 
deed  of  partnership,  that,  in  the  event  of  the 
bankruptcy  or  insolvency  of  a  partner,  his 
share  in  a  mining  lease,  which  was  part  of 
the  partnership  property,  shall  belong  to  his 
copartner,  such  provision  is  void,  as  being  in 
fraud  of  the  bankrupt  laws.  Whitmore  v. 
Mason,  2  Johns.  &  H.  204;  8  Jm.,  N.  St. 
278  ;  31  L.  J.,  Chanc.  433 ;  10  W.  B.  168; 
5  L.  T.,  N.  8.  631.     (Eng.) 

34.  Mortgaged  for  benefit  of 
separate  estate.    Partnership  property 


mortgaged  by  the  partners  to  secure  a  joint 
and  several  note  signed  by  them  individually 
for  money  which  was  applied  to  the  separate 
use  of  one  partner,  was  appropriated  by  the 
assignees  of  the  partnership  to  the  payment 
of  that  note.  Held,  that  the  estates  of  the 
partnership  were  not  entitled,  in  insolvency, 
to  any  contribution  from  the  estate  of  that 
partner.  Harmon  v.  Clark,  13  Grays' (Mass.") 
114. 

35.  On  dissolution  of  firm,  what 
joint,  what  separate  estate.  Two 
partners  agreed  that  the  partnership  should 
determine  on  a  particular  day,  and  that  the 
debts  due  to  and  by  the  firm  should  be  re- 
ceived and  paid  by  A.,  one  of  the  partners, 
and  they  published  notice  thereof  in  the  Ga- 
zette. No  assignment  of  the  partnership 
efiects  was  executed,  but  they  were  left  in 
the  possession  of  A.,  who  continued  to  carry 
on  the  business  in  the  partnership  firm. 
Four  months  after  the  dissolution  a  joint  fiat 
issued  against  both.  It  was  held,  that  the 
partnership  property  was  not  converted  into 
the  separate  property  of  A.,  but  was  dis- 
tributable among  the  joint  creditors  of  the 
firm.  Ex  parte  Cooper,  1  Mont.,  D.  &  D. 
358 ;  5  Jur.  10.    (Eng.j 

36.  Return  of  estate  to.  Where 
nearly  all  the  debts  against  a  bankrupt 
copartnership,  composed  of  three  copart- 
ners, have  been  purchased  in  the  interest 
of  two  of  the  copartners  by  two  of  their 
friends,  to  whom  the  money  for  such  pur- 
chase was  furnished  by  those  partners,  the 
third  partner  not  contributing  to  such  pur- 
chases objects  to  the  proof  of  the  purchased 
claims  as  illegal,  although  it  is  not  denied 
but  that  they  had  been  originally  bona  fide 
claims  against  the  copartnership.  Held, 
that  a  decree  will  be  entered  providing  for 
the  payment  in  full  by  the  assignee,  of  the 
unpaid  and  unpurchased  proved  debts,  with 
interest;  for  the  payment  into  court  of  the 
amount  of  the  unpaid  debts,  which  have  not 
been  proved,  with  interest ;  for  the  payment 
of  the  commission  of  the  assignee,  and  the 
charge  fees,  disbursements  and  expenses  of 
the  attorneys  and  counsel,  and  the  fees  of 
the  registrar  and  clerk ;  for  the  payment  to 
the  two  purchasers  (fi-iends  of  the  bank- 
rupts), of  the  amount  paid  out  by  them  in 
the  purchase  of  the  copartnership  debts,  to- 
gether with  interest  on  such  sums ;  for  the 
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transfer  of  the  remainder  of  the  estate  by 
the  assignee  to  the  bankrupts  jointly  by  pro- 
per instruments.  In  re  Lathrop  et  al.  (_S. 
D.  N.  r.)  5  N.  B.  B.  43. 

37.  Right  of  one  partner  to  deal 
for.  C.  &  D.  accepted  tw0  bills  at  the 
request  of  A.,  one  of  two  partners  who 
were  joint  owners  of  a  ship,  upon  the 
security  of  the  ship,  A.,  at  the  same 
time  executing  a  bill  of  sale,  and  the  ship 
was  registered  in  their  names,  A.  agreeing 
that  the}'  might  sell  the  ship  and  indemnify 
themselves  out  of  the  proceeds,  if  he  neglect- 
ed to  provide  for  the  bills  when  they  became 
due.  A.  subsequently  became  bankrupt,  and 
the  bills  were  paid  by  0.  &  D.,  who  there- 
upon assumed  the  ownership  of  the  ship. 
Held,  that  the  ship  being  partnership  prop- 
erty and  registered  in  the  name  of  the  part- 
nership firm,  was  within  3  &  4  Will.  4,  c. 
66,  s.  32,  and  that  A.  had  therefore  a  right 
to  deal  with  the  ship  as  with  any  other  per- 
sonal property,  and  consequently  could  sell 
or  mortgage  her  without  a  power  of  attorney 
from  his  partner.  Ex  parte  Howden,  2 
Mont,  B.  &  B.  574.     (Eng.) 

38.  Title  to,  as  between  assig- 
nees. S.  &  0.  dissolved  partnership  and 
assigned  to  trustees  for  the  benefit  of  credi- 
tors all  their  stock  and  effects,  a  portion  of 
which  was  a  quantity  of  New  Zealand  flax. 
S.  took  H.  m  as  a  partner  and  continued 
on  the  same  premises  but  carried  on  a  dif- 
ferent kind  of  business,  the  flax  remained 
unsold  upon  the  premises,  but  was  separate- 
ly warehoused  and  kept  distinct  from  the 
stock  of  the  new  partnership,  and  was  not 
adapted  for  the  new  manufacture  carried  on 
by  S.  &  H.  A  separate  flat  was  issued 
against  H.  and  six  months  afterwards  ajoint 
flat  against  S.  &  0.  It  was  held,  that  the 
assigiiees  of  S.  &  0.  were  entitled  to  the  flax 
as  it  did  not  come  within  the  meaning  of  the 
order  and  disposition  clause.  Ex  parte  Yax- 
den,  2  Mont.,  B.  &  B.  694.    (Eng.) 

39.  Vesting  in,  and  not  vesting  in 
assignees.  Where  goods  are  purchased 
and  paid  for  by  a  firm  of  four,  on  the  joint 
account  of  themselves  and  two  other  firms, 
and  one  member  of  the  firm  of  four  dies,  and 
the  goods  are  in  the  possession  of  one  of  the 
two  firms,  upon  the  bankruptcy  of  the  sur- 


vivors of  the  goods  do  not  pass  by  reputed 
ownership  to  the  assigness  of  the  survivors. 
Ex  parte  Taylor,  1  Mont.  240.    (Eng.) 

40.  Where  B.,  one  of  the  partners  of  a 
trading  firm,  carried  on  the  whole  business 
in  own  name,  and  A.,  a  dormant  partner,  on 
the  dissolution  of  the  partnership  by  its  own 
limitation,  allowed  the  partnership  stock, 
effects  and  debts,  to  remain  in  the  order  and 
disposition  of  B. ;  and  B.,  after  continuing 
in  the.  trade  for  about  two  years  thereafter  on 
his  own  account,  became  bankrupt.  It  was 
held  that  A.'s  share  of  the  partnership  prop- 
erty and  effects,  and  of  the  debts  due  on 
partnership  account  at  the  time  of  the  dis- 
solution passed  to  the  assignees  of  B.,  as 
being  in  his  order  and  disposition  within  21 
Jac,  1  c.  19,  s.  11.  In  re  Gilpin,  Z  B.  &  B. 
636 ;  S.  0.  nom.  ex  parte  Enderby,  2  B.  <& 
G.  389 ;  S.  P.,  ex  parte  Wilson,  Bwk,  48. 
(Eng.) 

41.  The  share  of  a  secret  partner  in  the 
joint  stock  in  trade,  being  in  the  possession 
of  an  apparent  partner  and  the  sole  ostensi- 
ble trader,  was  not  liable  on  the  bankruptcy 
of  the  latter,  as  being  within  21  Jac.  1,  c. 
19,  the  bankrupt  having  such  an  interest 
and  qualified  property  in  the  secret  part- 
ner's share,  as  to  destroy  the  essential  re- 
quisites of  a  true  and  independent  owner- 
ship on  the  one  hand,  and  of  a  fraudulent 
and  reputed  ownership  on  the  other.  Cold- 
well  V.  Gregory,  1  Price,  119;  2  Base,  149. 
(Eng.)         - 

42.  When  in  the  order  and  dis- 
position of  bankrupt  and  when 
not.  Where  the  deceased  partner  had 
authorized  the  sale  of  his  share  to  the  sur- 
viving partners  whom  he  had  appointed  one 
of  his  executors.  The  surviving  partner 
believing  that  he  had  duly  became  the  pur- 
chaser carried  on  the  business  until  his 
death  and  it  was  subsequently  carried  on  by 
A.  his  executor.  Afterwards  the  sale  was 
set  aside  and  the  estate  of  the  deceased  part- 
ner became  entitled  to  his  share  in  the 
profits  made  subsequently  to  his  death. 
A.  afterwards  became  bankrupt  having  the 
whole  trade  property  in  his  possession. 
Held,  that  the  property  was  not  within  the 
order  and  disposition  of  A.  Stocker  v. 
Dawson,  9  Beav.  239.  Affirmed  by  L.  C., 
17  L.  J.,  Chanc.  282.    (Eng.) 
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43.  A.  &  B.  copartners  carrying  on  busi- 
ness as  brewers,  admitted  0.  as  a  dormant 
partner,  and  they  all  agreed  by  deed  that 
the  stock  and  effects  of  the  old  firm,  includ- 
ing the  plant  and  book  debts,  should  form 
part  of  the  capital  stock  of  the  new  firm; 
that  C.  should  receive  ten  per  cent,  on  the 
capital  invested  by  him,  and  should  not  oth- 
erwise interfere.  The  business  was  carried 
on  in  the  names  of  A.  &  B.  as  before,  until 
the  bankruptcy  of  the  new  firm.  Upon  the 
petition  of  several  creditors  of  the  old  firm, 
some  of  whom  had  notice  of  the  dormant 
partner,  it  was  held  that  all  the  personal 
chattels  of  the  new  firm  were  within  the 
order  and  disposition  of  A.  &  B.,  and  ought 
to  be  administered  in  bankruptcy  as  the 
separate  estate  of  A.  &  B.  Ex  parte  Jen- 
nings, 1  Mont.  45.     (Eng.) 

44.  "When  in  the  reputed  owner- 
ship and  -when  not.  Where  notice  of 
dissolution  of  a  partnership  was  published 
in  the  Gazette,  and  a  circular  sent  to  the 
creditors  in  the  name  of  the  dissolved  firm, 
requesting  debtors  of  the  firm  to  pay  their 
debts  to  one  partner;  it  was  held,  tha,t 
though  the  plant  and  stock  in  trade  that 
were  taken  possession  of  and  used  in  his 
separate  trade  after  the  dissolution  by  such 
partner  were  in  his  separate  reputed  owner- 
ship, yet  the  notice  was  not  sufficient  to 
take  the  debts  out  of  the  reputed  ownership 
of  the  firm.  Ex  parte  Brewster,  4  De 
O.,  Mac.  <&  G.  866;  22  L.  J.,  Bank.  62. 
(Eng.) 

45.  Where  a  wine  merchant  who  had 
been  carrying  on  business  under  the  firm 
of  J.,  R.  &  Co.,  announced  by  a  circular 
that  he  had  taken  his  nehpew  into  partner- 
ship, the  business  was  thereafter  carried 
on  under  the  name  of  J.  R.,  Sen.,  &  Co., 
but  the  nephew  did  not  participate  in  the 
capital,  profits  and  losses  of  the  concern, 
but  merely  received  a  salary  for  his  ser- 
vices. Part  of  the  stock  in  trade  consisted 
of  wines  in  the  dock,  which  the  uncle  on 
announcing  the  partnership,  directed  the 
dock  company  to  deliver  to  the  order  of  the 
new  firm.  On  both  becoming  bankrupt  it 
was  held  that  these  wines  were  in  the  re- 
puted ownership  of  the  two,  and  ought  to 
be  .administered  as  joint  estates.  Ex  parte 
Arborin,  1  De  Gex,  359.     (Eng.) 


46.  Where  a  partnership  consisting  of 
two  persons  and  carried  on  in  the  name  of 
one  only  was  dissolved,  and  that  partner  in 
whose  name  the  business  was  continued  the 
same  without  any  apparent  change  in  the 
firm  and  to  him  by  agreement  the  stock 
and  trade  was  to  belong;  he  afterwards 
became  bankrupt  and  his  assignees  sold  the 
stock  in  trade  as  his  separate  property,  and 
the  retired  partner,  though  cognizant  of  the 
fact,  made  no  objection  to  the  claim.  On 
the  retired  partner  becoming  bankrupt  it 
was  held,  that  the  stock  in  trade  was  not 
in  the  reputed  ownership  of  the  two,  but 
ought  to  be  administered  as  the  separate 
estate  of  the  continuing  partner.  Ex  parte 
Wood,  1  De  Gex,  134.    (Eng.) 

47.  Where  a  firm  of  four  persons  were 
mortgagees  of  real  estate,  vrhich,  after  the 
death  of  one  member  remained  in  the  pos- 
session of  the  survivors,  it  is  not  in  their  re- 
puted ownership;  nor  are  goods  consigned 
by  them  to  Hayti,  before  the  death  of  such 
member  and  returned  after  such  death,  and 
the  bill  of  lading  from  Hayti  is  sent  to  the 
holder  of  a  bill  of  exchange  dishonored  by 
the  partnership,  and  the  goods  remain  in 
the  West  India  docks  up  to  the  time  of  the 
bankruptcy  of  the  surviving  partners.  But 
securities  obtained  by  the  surviving  part- 
ners upon  a  compromise  of  a  debt  due  the 
original  firm  and  which  are  in  their  posses- 
sion at  the  time  of  bankruptcy,  are  in  their 
reputed  ownership  and  distributable 
amongst  the  creditors  of  the  surviving  part- 
ners.   Ex  parte  Taylor,  1  Mont.  240.  (Eng.) 

48.  "When  joint  estate,  when 
separate  estate.  Where  a  consider- 
able balance,  belonging  to  a  copartner- 
ship, was  at  the  death  of  one  of  the  two 
partners  in  the  hands  of  their  bankers,  a 
specific  portion  of  which  the  surviving  part- 
ner drew  out  and  handed  over  to  sureties 
for  the  completion  of  a  previous  arrangement 
for  the  purposes  of  the  partnership,  upon  the 
understanding  that  if  the  arrangement  was 
not  carried  out  the  money  should  be  re- 
turned. The  arrangement  was  not  com- 
pleted and  the  surviving  pamer  became 
bankrupt,  the  money  still  remaining  in  the 
hands  of  trustees.  It  was  held,  that  the 
money  belonged  to  the  joint  estate  of  the 
two  partners  and  not  to  the  separate  estates 
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of  the  surviving  partner.  Ex  parte  Leaf,  4 
Veae.  287 ;  1  Mont.  &  GhU.  662 ;  4  Jur. 
28.    (Eng.) 

49.  Suits.  An  9^igntnent  of  one  part- 
ner's estate  under  the  insolvent  laws  does 
not  prevent  all  the  partners  from  maintain- 
ing an  action  previously  commenced  on  a 
debt  due  to  the  partnership.  Cunningham 
e.  Munroe,  15,  Gh-atfs'  (Jfasss.)471. 

50.  "When  not  insolvent.  Real  es- 
tate conveyed  toall  the  members  of  a  partner- 
ship, though  purchased  for  partnership  pur- 
poses vests  at  law,  in  the  partners  as  tenants 
in  common  and  a  failure  to  dissolve  on  at- 
tachment of  such  estate,  made  in  an  action 
on  a  note  given  by  the  two  partners  indivi- 
dually after  the  dissolution  of  the  partner- 
ship will  not  render  the  partnership  liable  to 
proceedings  in  insolvency.  Ensign  v.  Briggs, 
6,  Gray,  (Mass.y  329. 


PATENT  RIG-HTS. 

1.  Vesting  in  assignees.  Where  a 
patent  right  for  the  sole  and  exclusive  mak- 
ing of  a  newly  invented  machine  is  granted 
to  certain  persons  by  a  private  act  of  par- 
liament, which  contained  a  proviso,  that  the 
right  shall  become  forfeited,  if  it  shall  be- 
come "  vested  in,  or  in  trust  for,  more  than 
five  persons  or  their  representatives  other- 
wise than  by  devise  or  succession  Creckon- 
ing  executors  and  administrators  only  as  the 
single  persons  they  represent) ;"  one  of  the 
persons  beeame  bankrupt.  Held,  that  his 
right  passed  to  and  rested  in  his  assignees ; 
and  that  though  there  were  more  than  five 
creditors,  still  the  assignees  do  not  hold  it 
in  trust  for  "  more  than  five  persons  other' 
wise  than  be  devise  or  succession,"  within 
the  meaning  of  the  act.  Bloxam  v.  Blsee,  1 
C.  &  P.  558  ■,B.(&M.  187.    (Eng.) 

2.  Where  an  uncertified  bankrupt  ob^- 
tained  from  the  crown  a  patent  right,  for 
the  exclusive  exercise  of  an  invention,  such 
patent  right  is  afiected  by  the  previous  as- 
signment of  the  commissioners,  and  vests  in 
the  assignees.  Hesse  v.  Stephenson,  3  B.  & 
P.  565.    (Eng.) 


PAYEE. 

1 .  Recovery  by.  If  the  payee  of  a 
note  pay  the  balance  thereof  to  an  indorsee 
under  a  judgment  against  him,  after  the 
bankruptcy  of  the  maker,  and  after  such  in- 
dorsee has  procured  his  dividend  from  the 
assignees  by  direction  of  the  payee,  quere, 
if  he  can  recover  against  the  maker,  not- 
withstanding his  bankruptcy  and  certificate. 
Austin  et  al.  v.  Slough,  1  Yates,  Pa.  B.  524. 

2.  Sale  of  goods  to.  Where  peti- 
tion alleges  that  goods  were  sold  and  de- 
livered to  a  payee  and  not  to  the  maker  of 
a  note,  the  maker  cannot  be  adjudicated 
bankrupt  upon  the  simple  allegation  of  sus- 
pension of  his  commercial  paper  and  its  non- 
resumption  under  14  days  inasmuch  it  does 
not  appear  that  the  note  actually  was  the 
maker's"  commercial  paper.  In  re  Rogers. 
CS.  D.  N:  r.)  Unreported. 


PAYMENT. 

1.  The  payment  of  a  fiduciary  debt  is  an 
act  of  bankruptcy  when  it  is  made  with  in- 
tent to  give  a  preference.  In  re  Bibblee,  et 
al.  (S.  D.  N.  r.)  2  N.  B.  M. 

2.  A  payment  by  a  debtor  who  is  in  insol- 
vent circumstances  more  than  four  months 
before  the  filing  of  the  petition  by  or  against 
him,  although  made  to  the  creditor  by  way 
of  preference,  will  be  sustained  against  the 
assignee  under  the  provisions  of  the  first 
clause  of  the  35th  section  of  the  tJ.  S.  Bank- 
rupt act,  of  1867.  In  re  Maner,  4  N.  B. 
B.  142. 

3.  Payment  to  counsel  for  services  ren- 
dered and  to  be  rendered  by  bankrupt 
without  fraud,  is  not  a  ground  for  refusal  of 
discharge.  In  re  Rosenfield,  (N.  J.)  2  N. 
B.  B.  49. 

4.  After  bankruptcy.  Where  a 
sum  of  money  being  due  from  A.  to  B.,  0., 
by  B.'s  request,  and  for  his  accommodation, 
drew  a  bill  of  exchange  on  A.  for  the 
amount,  which  A.  accepted,  and  C.  indorsed 
the  bill  and  gave  it  to  B.,  who  indorsed  and 
negotiated  it.    Held,  that  the   amount  of 
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the  bill  ■which  was  dishonored,  and  paid  by 
C,  was  provable  by  him  under  the  flat,  and 
therefore,  that  his  right  of  action  against  B. 
■was  barred  by  the  certificate.  Haigh  v. 
Jackson,  i  M.  S  W.  598.     (Eng.) 

5.  Where  a  plaintiif  lent  his  indorsement 
upon  a  bill  at  the  desire  of  the  drawer,  but 
■without  any  privity  with  the  defendant  (the 
acceptor,)  ■who  had  himself  no  consideration 
at  the  time  for  such  acceptance,  and  the  day 
before  the  bill  became  due  the  defendant  be- 
came bankrupt,  and  it  ■was  immediately 
after  taken  up  by  the  plaintiff  (the  indorser) 
out  of  the  hands  of  the  indorsee.  Held,  that 
the  bill  ■was  provable  as  a  debt  under  the 
commission.  Houle  v.  Baxter,  3  East,  177 ; 
see  Foster  v.  Sinters,  12  East,  603.  (Eng.) 

6.  The  drawer  of  a  bill  ■who  has  paid  the 
amounts  to  an  indorsee  after  a  fiat  issued 
against  the  acceptor,  may  sue  the  latter  upon 
the  bill  before  he  has  obtained  his  certificate 
notwithstanding  the  indorsee  has  proved  un- 
der the  flat.  Walker  v.  Pilbean,  4  C  B 
229.     (Eng.) 

7.  If  an  acceptor  of  a  bill,  not  due,  be- 
comes bankrupt,  and  the  indorsee  is  after- 
wards obliged  to  take  up  the  bills  on  account 
of  non-payment  by  the  acceptor,  he  may 
prove  the  amount  under  the  commission,  and 
if  the  acceptor  afterwards  obtain  his  certi- 
ficate, he  will  be  discharged  from  the  debt. 
Joseph  V.  Orme,  2  N.  P.    (Eng.) 

8.  After  publication  of  notice. 
Payment  to  a  bankrupt  made  after  publica- 
tion of  notice  of  the  issuing  of  the  warrant  of 
bankruptcy  under  the.U.  S.  St.  1867,  c.  176, 
s.  11,  although  made  in  good  faith,  and  with- 
out knowledge  of  the  bankruptcy,  is  no  pro- 
tection against  the  bankrupt's  assignee. 
Stephens  v.  Mechanics'  Savings  Bank,  109. 

9.  By  note  not  an  extinguishment 
of  debt.  A  promissory  negotiable  note  given 
for  an  antecedent  debt,  is  not  absolutely  an 
extinguishment  of  that  debt,  but  an  action 
may  still  be  maintained  for  the  original  con- 
sideration, provided  the  note  be  lost,  or  pro- 
duced and  canceled  at  the  trial.  Where 
such  antecedent  debt  was  contracted  in  this 
state,  subsequent  to  the  act  for  giving  relief 
in  case  of  insolvency,  and  a  negotiable  note 
was  afterwards  given  for  that  debt  in  the 


state  of  Vermont,  held,  that  a  discharge 
under  that  act  was  a  bar  to  an  action  on  the 
note,  the  original  consideration  of  which 
might  be  inquired  into  in  reference  to  the 
discharge.  Eaymond  v.  Merchant,  3  Cowm, 
147. 

10.  For  services  rendered  under 
parol  agreement  to  apply  on  a  dis- 
charged debt.  Payment  for  work  done 
for  another  under  a  parol  promise  that  it 
should  go  in  payment  of  a  debt  from  which 
he  had  been  discharged  in  bankruptcy,  can- 
not be  recovered,  although  no  settlement  has 
been  made  and  the  accounts  of  the  parties 
remain  unliquidated.  Sampson  v.  Gurtiss, 
39  Maine  B.  398. 

11.  New  promise  of.  The  maker 
of  a  new  promissory  note,  who  had  been  dis- 
charged therefrom  in  bankruptcy,  being 
asked  by  the  agent  of  the  holder  to  give  a 
new  note  for  the  debt,  declined  to  do  so,  but 
added :  "I  have  always  said, and  still  say, 
that  she  shall  have  her  pay."  It  was  held, 
that  a  jury  might  properly  construe  the 
words  as  a  distinct  and  unequivocal  promise 
to  pay  the  note.  Pratt  v.  Russell,  4  Cush. 
(ilfass.)  462. 

12.  Of  di'vldends.  In  the  order  for  a 
dividend  under  this  section,  the  following 
claims  shall  be  entitled  to  priority  or  prefer- 
ence, and  to  be  first  paid  in  full  in  the  fol- 
lowing order:  First,  the  fees,  costs  and 
expenses  of  suits,  and  the  several  proceed- 
ings in  bankruptcy  under  this  act,  and  for 
the  custody  of  property  as  herein  provided. 
Second,  all  debts  due  to  the  United  States, 
and  all  taxes  and  assessments  under  the 
laws  thereof.  Third,  all  debts  due  to  the 
state  in  which  the  proceedings  in  bankruptcy 
are  pending,  and  all  taxes  and  assessments 
made  under  the  laws  of  such  state.  Fourth, 
wages  due  to  any  operative,  clerk,  or  house 
servant,  to  an  amount  not  exceeding  fifty 
dollars,  for  labor  performed  within  six 
months  next  preceding  the  first  publication 
ot  the  notice  of  proceedings  in  bankruptcy. 
Fifth,  all  debts  due  to  any  persons,  who  by 
the  laws  of  the  United  States,  are  or  may  be 
entitled  to  a  priority  of  preference,  in  like 
manner  as  if  the  act  had  not  been  passed. 
Ahoays  provided,  that  nothing  contained  in 
this  act  shall  interfere  with  the  assessment 
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and  collection  of  taxes  by  the  authority  of 
the  United  States,  or  any  state.  (Sec  28,  U. 
8.  banJcrupt  act,  1867. 

1 3.  Of  moneys.  The  district  court  in 
each  district  shall  designate  certain  national 
banks,  if  there  are  any  within  the  judicial 
district,  or  if  there  be  none,  then  some  other 
safe  depository,  in  which  all  moneys  received 
by  assignees  or  paid  into  court  in  the  course 
of  any  proceedings  in  bankruptcy,  shall  be 
deposited;  and  every  assignee,  and  the 
clerk  of  said  court,  shall  deposit  all  sums 
received  by  him  severally,  on  account  of 
any  bankrupt's  estate,  in  one  designated  de- 
pository, and  every  clerk  and  assignee  shall 
make  a  report  to  the  court  of  the  funds  re- 
ceived by  him,  and  of  deposits  made  by  him, 
on  the  first  Monday  of  every  month.  No 
moneys  so  deposited  shall  be  drawn  from 
such  depository  unless  upon  a  check  or  war- 
rant, signed  by  the  clerk  of  the  court  or  by 
an  assignee,  and  countersigned  by  the  judge 
of  the  court  or  one  of  the  registers  designa- 
ted for  that  purpose,  stating  the  date,  the 
sum,  and  the  account  for  which  it  is  drawn, 
and  an  entry  of  the  substance  of  such  check 
or  warrant,  with  the  date  thereof,  the  sum 
drawn  for,  and  the  account  for  which  it  is 
drawn,  shall  be  forthwith  made  in  a  book 
kept  for  that  purpose  by  the  assignee  or  the 
clerk,  and  all  checks  and  drafts  shall  be 
entered  in  the  order  of  time  in  which  they 
are  drawn,  and  shall  be  numbered  in  the 
case  of  each  estate.  A  copy  of  this  rule 
shall  be  furnished  to  the  depository  so  desig- 
nated, and  also  the  name  of  any  register 
authorized  to  countersign  said  checks. 
General  Order  No.  28,  Sup.  Ct.  U.  S.—In 
hankruptcy. 

14.  Of  money  into  court.  Where 
money  was  deposited  in  court  to  the  credit 
of  a  person  against  whom  a  warrant  for  ad- 
judication of  bankruptcy  had  been  issued, 
and  the  funds  had  thereby  been  lodged  in 
court  without  prejudice  to  the  rights  of  cre- 
ditors or  of  a  mortgagee,  the  legal  intendment 
of  such  deposit  would  be  that  the  rights  of 
the  assignee  on  the  one  side,  and  of  the 
mortgagee  on  the  other,  should  be  adjudica- 
ted by  the  court  according  to  the  law  and 
the  usage  of  the  court.  When  the  assignee 
of  the  bankrupt  files  his  petition  that  the 
money  deposited  in  court  shall  be  paid  over 
to  him,  the  court  will  pass  upon  the  claims 


of  creditors  and  of  the  mortgagee.    In  re 
Masterson,  4  iV.  B.  B.  180. 

15.  Order  of.  An  assignment  of  an 
insolvent  debtor's  estate  does  not  revoke  an 
order  previously  drawn  by  him  bona  fide  on 
one  of  his  debtors,  in  payment  of  one  of  his 
creditors,  and  accepted  by  the  drawee, 
though  the  order  be  not  paid  at  the  time  of 
the  first  publication  of  the  notice  of  the  issu- 
ing of  the  warrant  to  the  messenger.  Butler 
V.  Breck  &  Leavitt,  7  Met.  (Mass.)  164. 

16.  Or  dividends,  appropriation 
of.  Bankers  made  an  advance  to  a  custo- 
mer on  the  security  of  a  joint  promissory 
note  of  himself  and  a  surety.  The  customer 
afterwards  paid  into  the  bank  generally 
sums  exceeding  the  amount  of  the  advance, 
but  also  drew  out  a  still  larger  amount,  and 
became  bankrupt.  Held,  that  the  surety 
was  not  entitled  to  have  the  payments  ap- 
propriated in  discharge  of  the  sums  secured 
by  the  note.  Ex  parte  Whit  worth,  2  Mont, 
D.  &  J).  164.     (Eng.) 

17.  A.  entered  into  a  guarantee  for  the 
payment  of  a  debt  due  from  the  bankrupt  to 
B.,  upon  which  occasion  the  bankrupt  de- 
posited with  A.  a  lease,  by  way  of  equitable 
mortgage,  for  his  indemnity.  B.  proved  for 
the  whole  amount  of  his  debt,  and  then  A. 
applied  as  equitable  mortgagee  for  the  sale 
of  the  leasehold  property.  Held,  that  be- 
fore any  part  of  the  proceeds  of  the  sale 
could  be  appropriated,  either  in  payment  to 
B.  or  for  the  indemnity  of  A.,  so  much  of 
B.'s  proof  must  be  expunged.  Ex  parte 
Sherrington,  1  Mont.,  B.  &  JD.  195.   (Eng.) 

18.  A  bond  was  entered  into  by  a  prin- 
cipal and  three  sureties.  The  principal  and 
one  of  the  sureties  compounded  with  their 
creditors,  and  the  other  two  sureties  be- 
came bankrupt.  The  obligee  proved  the  full 
amount  of  his  debt  against  the  separate  es- 
tates of  the  two  bankrupts,  and  claimed  un- 
der the  compositions,  and  by  these  means 
received  20«.  in  the  pound,  but  the  estate  of 
the  compounding  surety  paid  more  than  its 
contributive  share.  Held,  that  that  estate 
was  entitled  to  the  benefit  of  the  proof  made 
by  the  obligee  against  the  bankrupt  surety, 
and  to  receive  dividends  to  the  extent  of  the 
bankrupt  surety's  contributive  share.  Ex 
parte  Stokes,  1  De  Gex,  618  j  12  Jur.  891. 
(Eng.) 
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19.  A.  being  indebted  to  C,  B.  agreed  to 
become  surety  for  A.'s  debt  to  the  amount 
of  10,0002.  ;  and  it  was  agreed  between  0. 
and  B.,  with  the  privity  of  A.,  that  if  A. 
should  become  bankrupt,  and  be  then  in- 
debted to  C.  beyond  the  10,000?.,  all  such 
dividends  as  0.  or  B.  should  receive  under 
the  bankruptcy  in  respect  of  the  whole  or 
any  part  of  C.'s  debt,  should  be  applied,  in 
the  first  place,  in  satisfaction  of  so  much  of 
such  debt  as  should  exceed  in  amount  10,- 
OOOi!.,  without  B.'s  being  entitled  to  the 
benefit  of  such  dividends  until  the  whole  of 
such  excess  should  be  discharged.  A.  sub- 
sequently became  bankrupt,  and  being  in- 
debted to  C.  in  an  amount  exceeding  10,000Z. 
the  whole  debt  was  proved  by  C.  under  the 
flat.  0.  afterwards  received  from  B.  full 
payment  of  that  portion  of  the  debt  for  which 
he  (B.)  was  responsible.  B.,  having  taken 
a  mortgage  for  his  indemnity  firom  A.,  ob- 
tained also  after  the  bankruptcy,  by  means 
of  that  mortgage,  payment  from  the  bank- 
rupt's estate  in  full.  C.  had  no  notice  of  B.'s 
mortgage.  0.  did  not  receive  20s.  in  the 
pound  on  his  whole  debt.  Held,  that  A.'s 
assignees  were  not  entitled,  as  against  C,  to 
receive  the  dividends  on  that,  part  of  his 
proof  which  represented  the  amount  paid  by 
B.    I!a!parteB.ope,  8  Jim-.  1128.     (Eng.) 

20.  Periodical.  Bankruptcy  during 
the  currency  of  a  quarter  (and  subsequent 
certificate)  were  no  bar  to  an  action  by  a 
schoolmaster  for  board  and  tuition  of  the 
bankrupt's  son  under  a  quarterly  contract, 
the  demand  not  being  a  debt  not  payable 
at  the  time  of  the  bankruptcy  within  12&  13 
Vict.,  c.  106,  s.  172,  or  a  liability  to  pay 
money  upon  a  contingency  within  sec.  178. 
Hopkins  v.  Thomas,  7  C.  B.,  N.  S.  711 ; 
6  Jur.,  N.  S.  301 J  29  L,  J.,  C.  B.  187 ;  8 
TT.JS.  262.     (Eng.) 

2 1 .  School  money  for  the  education  of  a 
son,  payable  half  yearly,  is  not  a  debt  due 
until  the  end  of  the  half  year,  so  as  to  be 
provable  under  a  commissioa  against  the 
parent  who  becomes  bankrupt  a  few  days 
before  the  end  of  the  half  year,  though  he 
had  just  before  his  bankruptcy,  taken  his 
son  home  for  the  holidays,  the  contract  not 
being  thereby  put  an  end  to;  and  conse- 
quently the  bankrupt's  certificate  was  no 
bar  to  an  action  for  the  half  year's  educa- 


tion.    Parslow  V.  Dearlow,  4  East,  438;  1 
Smith,  281 ;  3  Esp.  78.     (Eng.) 

22.  Promises  of.  A  gift  is  not  of 
itself  a  sufficient  consideration  to  support  a 
promise  to  pay,  neither  is  a  mere  moral 
consideration  sufficient  to  support  such 
promise  to  pay.  In  re  Cornwall,  {Conn.)  4 
iV.  B.  It.  134 ;  citing  Jennings  v.  Brown, 
9M.<&W.  501;  Eastwood  v.  Kenyon,  11 
A.(S;E.'^68;  Wennall  v.  Adney,  Z  B.  &  P. 
249. 

23.  Promise  of  after  discharge. 
In  an  action  against  an  insolvent  debtor  to 
recover  a  debt  from  which  he  has  been  dis- 
charged, the  plaintiff  must  prove  a  distinct 
and  unequivocal  promise  to  pay  the  debt, 
and  the  mere  payment  of  a  part  of  the  note 
so  discharged  and  the  indorsement  thereon 
by  the  debtor  of  the  sum  paid  are  not  suffi- 
cient to  authorize  a  jury  to  infer  such  dis- 
tinct and  unequivocal  promise  to  pay  the  resi- 
due. Meriam  v.  Bayley,  1  Cush,  {Mass.') 
77. 

24.  "WTien  affects  discharge.  Pay- 
ment and  transfer  of  property  majde  by  the 
bankrupt  after  the  passage  of  the  bankrupt 
act  of  August  19, 1841,  as  contemplative  of 
bankruptcy  and  for  the  purpose  of  giving 
some  of  his  creditors  a  preference  or  priority 
over  the  others,  will  avoid  his  discharge  when 
set  up  as  a  bar  to  an  action  upon  a  prior 
demand.  Where  the  defendant  gave  in  evi- 
dence his  discharge  granted  upon  his  peti- 
tion therefor,  filed  in  November,  1842, 
in  bar  of  an  action  for  a  previous  debt  and 
the  plaintiff  to  avoid  it,  offered  to  prove  that 
during  the  fall  of  1844  and  in  January,  1842, 
the  defendant  being  insolvent,  made  trans- 
fers of  his  property  to  certain  of  his  credi- 
tors in  payment  of  their  debts  in  contem- 
plation of  bankruptcy  and  for  the  purpose 
of  giving  them  preference  and  priority  over 
his  other  creditors,  which  he  fraudulently 
concealed  from  the  Court  granting  a  dis- 
charge. Held,  that  the  evidence  was  com- 
petent and  sufficient  to  avoid  the  discharge. 
Caryl  v.  Russell,  3  Kernan,  (13  N.  Y.) 
194. 

25.  Where  and  when  not  fraudu- 
lent preferences.  A  preference  must 
be  voluntarily  and  made  ia  actual  contem- 
plation of  bankruptcy  in  order  to  constitute. 
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a  fraudulent  preference  so  as  to  avoid  a  pay- 
ment made  by  a  trader,  it  is  not  enough  to 
show  that  the  party  was  in  such  a  state  of 
insolvency  and  embarrassment  as  to  render 
bankruptcy  a  probable  event.  Atkinson  v. 
Brindall,  2  Scott,  369 ;  2  Bing.  (iV.  0.) 
225 ;  1  Hodges,  336.     (Eng.) 

36.  When  a  trader  on  the  eve  of  bank- 
ruptcy, hands  over  to  a  creditor,  assets 
which  ought  to  be  ratably  distributed 
among  all  his  creditors,  it  is  prima  fade 
evidence  that  he  acted  in  fraud  of  the  law ; 
but  in  order  to  arrive  at  the  fact  whether 
he  intended  a  preference  or  not  all  the  cir- 
cumstances of  the  case  must  be  looked  at ; 
and  it  is  a  question  for  the  jury  whether  the 
debtor  had  the  intention  of  defeating  the 
law,  and  preventing  the  due  distribution  of 
his  assets,  by  preferring  one  creditor  to  the 
rest.  The  whole  question  turns  upon  the 
intention  of  the  trader  in  disposing  of  his 
goods  to  the  particular  creditor.  And  the 
effect  of  pressure  by  a  creditor  upon  a  deb- 
tor, in  legalizing  a  payment  made  in  conse- 
quance,  is  only  that  it  rebuts  the  presump- 
tion of  an  intention  on  the  part  of  the  debtor 
to  act  in  fraud  of  the  law,  from  which  the 
fraudulent  intention  alone  arises  the  inva- 
lidity of  the  transaction.  Bills  v.  Smith,  11 
Jur.  N.  8.,  154 ;  34  L.  J.,  Q.  B.  68 ;  13 
W.  B.  407 ;  12  L.  T.,  N.  S.  22.    (Eng.) 

27.  In  an  action  by  assignees  to  recover 
back  money  alleged  to  have  been  paid  by 
the  bankrupt  to  the  defendant,  by  way  of 
fraudulent  purposes,  in  contemplation  of 
bankniptcy;  the  judge,  assuming  that  there 
had-  been  such  a  degree  of  importunity  on 
the  part  of  the  creditor  as  would,  under  or- 
dinary circumstances,  repel  the  presumption 
of  the  payment  being  voluntary,left  it  to  the 
jury  to  say,  wether  it  was  made  in  conse- 
quence of  that  importunity,  or  with  a  view 
to  a  fraudulent  preference  of  the  defendant. 
It  was  held,  that  this  was  a  proper  direction. 
Cook  V.  Pritchard,  6  Scott,  JSf. B.U;bM.<& 
G.  329 ;  12  L.  J.,  G.  P.  121.     (Eng.) 

28.  As  to  whether  or  not  a  payment 
made  by  a  debtor  to  a  creditor  is  a  fraudu- 
lent preference  ;  it  will  be  for  the  jury  to 
find  whether  the  payment  was  voluntary, 
and  without  any  pressure  by  the  creditor 
and  was  made  when  the  debtor  knew  that 
he  must  be  a  bankrupt  and  in   contempla- 


tion of  bankruptcy.  It  does  not  necessarily 
follow,  that  because  the  debtor  is  in  embar- 
rassed circumstances  he  contemplates  bank- 
ruptcy, as  he  may  hope  that  his  affairs  may 
rally  and  come  around.  To  contribute  the 
pressure,  it  is  not  necessary  that  legal  pro- 
ceedings should  have  been  resorted  to,  for 
if  the  pressure  was  such  that  it  out-weighed 
the  bankrupt's  own  inclination  and  induced 
him  to  pay  against  his  own  will,  that  would 
be  a  sufficient  pressure  within  the  meaning 
of  the  bankrupt  law.  Green  v.  Bradfield, 
1  G.  <&  B.  449.    (Eng.) 

29.  To  defeat  a  payment  or  transfer  made 
to  a  creditor,  the  assignees  must  show  it  to 
be  fraudulent  as  against  the  body  of  credit- 
ors, by  proving  it  to  be  voluntary  on  the 
part  of  the  bankrupt,  and  in  contemplation 
of  his  bankruptcy ;  and  if  it  is  made  in  con- 
sequence of  the  act  of  the  creditor,  it  is  not 
voluntary  ;  and  in  order  to  render  a  prefer- 
ence on  the  eve  of  bankruptcy  valid,  it  is 
not  necessary  that  there  should  be  a  threat 
or  pressure,  with  an  immediate  power  of 
rendering  it  available  by  taking  legal  steps. 
"Van  Castell  v.  Booker,  2  Exch.  691 ;  18  L. 
J.,  Exch.  9.     (Eng.) 

30.  Whether  or  not  a  voluntary  pay- 
ment made  by  a  trader  in  insolvent  circum- 
stances, and  on  the  verge  of  bankruptcy,  to 
a  particular  creditor,  is  void  as  being  a  fraud 
upon  the  bankrupt  laws,  is  a  question  of 
fact  for  the  jury,  depending  upon  the  mind 
and  intention  of  the  party  at  the  time  of 
making  the  payment,  to  be  collected  from 
the  surrounding  circumstances.  Gilson  v. 
Boutts,  3  Seott,  229.     (Eng.) 

3 1 .  Where  a  creditor  was  informed  by 
his  banker  of  his  intention  to  stop  payment, 
with  the  view  of  giving  him  an  opportunity 
of  withdrawing  his  own  private  monies  from 
the  bank,  and  the  creditor  communicated 
this  information  to  another  creditor,  who  in 
consequence  drew  out  his  account,  and  the 
jury  found  that  it  was  not  the  bankrupt's 
intention  that  the  second  creditor  should 
obtain  a  preference,  it  was  held,  that  the 
money  paid  the  second  creditor  did  not  con- 
stitute a  fraudulent  preference.  Belcher  v. 
Jones,  2M.&W.  258;  M.<&S.U;l  Jur. 
72.     (Eng.) 

33.  Where  a  bankrupt  in  contemplation 
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of  bankruptcy,  pays  money  to  his  banker  to 
redeem  bills  of  exchange  in  his  hands,  for 
the  payment  of  which  A.  is  ultimately  liable, 
with  a  view  to  make  a  fraudulent  preference 
to  A.  the  assignees  cannot  recover  back  the 
amount  from  the  banker.  Abbott  v.  Pomfret, 
1  Scott,  470 ;  1  Bmg.  N.  G.  462 ;  1  Hodges, 
24.     (Eng.) 

33.  It  is  not  necessary,  in  order  that  a 
payment  should  constitute  a  fraudulent 
preference,  that  the  bankrupt  should  have 
intended  to  benefit  the  creditor  to  whom  the 
payment  is  made,  or  that  the  creditor  should 
have  derived  benefit  from  such  payment. 
Marshall  v.  Lamb,  D.  &  M.  315 ;  5  Q.  B. 
Tl5  ;  13  L.  J.,  Q.  B.7&;7  Jur.  850.  (Eng.) 

34.  Money  paid  to  a  landlord  by  a 
bankrupt  tenant,  to  avoid  a  threatened  dis- 
tress, is  a  protected  payment.  Stevenson  v. 
"Wood,  5  Esp.  200.     (Eng.) 

35.  Although  voluntary  payments  are  not 
protected,  yet  payments  enforced  by  coer- 
cion of  law  are  valid  against  assignees.  Fos- 
ter i;.  AUanson,  2  T.  ij.  479.     (Eng.) 

36.  Where  after  a  threat  of  the  defend- 
ant to  arrest  him,  and  on  the  eve  of  bank- 
ruptcy a  party  made  a  payment  to  the  de- 
fendant, it  was  held,  that  notwithstand- 
ing such  a  threat,  the  motives  and  state  of 
mind  of  the  bankrupt  at  the  time  of  payment 
may  properly  be  left  to  the  jury,  upon  a 
question  whether  the  payment  was  volun- 
tary or  compulsory.  Cook  v.  Eogers,  7 
Bing.  438  ;  5  M.  dt  B.  353.     (Eng.) 

37.  A.,  on  being  arrested,  gave  a  bail  bond 
to  the  sheriff  but  did  not  perfect  bail,  by 
which  the  sheriff  became  fixed.  Proceedings 
having  been  taken  on  the  bail  bond,  a  judge 
made  an  order  on  an  application  by  the  bail 
that  proceedings  should  be  stayed  on  pay- 
ment of  debt  and  costs,  which  were  accord- 
ingly paid  by  A.'s  attorneys  on  the  27th  of 
October.  A.  had  supplied  his  attorneys 
with  a  sum  of  money  towards  the  payment 
of  the  debt  and  costs  on  the  10th  of  October, 
and  on  the  14th  he  became  bankrupt.  It 
was  held,  that  this  was  a  payment  under 
process  of  law,  and  that  the  assignee  of  A. 
had  no  right  to  recover  the  money  back  from 
the  party  to  whom  it  was  paid.  Belcher  v. 
Mills,  2C.M.S  B.  150;  1  Cfak,  142;  5 
Tyr.  715.     (Eng.) 


38.  Where,  after  an  act  of  bankruptcy, 
the  bankrupt  proposed  to  dispose  of  a  bene- 
ficial lease,  but  the  purchaser  refused  to  take 
it  unless  five  quarter's  rent  in  arrear  to  the 
landlord  were  first  paid.  The  landlord  knew 
of  the  situation  of  the  bankrupt,  and  after 
negotiation  with  him,  the  rent  was  paid  out 
of  the  money  which  the  purchaser  had 
agreed  to  give  for  the  lease,  there  being  at 
the  time  of  the  transaction  no  distress  on 
the  premises,  but  the  landlord  having  a 
right  of  reentry.  It  was  held,  that  the  as- 
signee of  the  bankrupt  could  not  recover  the 
money  back  from  the  landlord.  Mavor  v. 
Croome,  8  Moore,  171 ;  2  Bing.  261.  (Eng.) 

39.  A  payment  by  a  trader  after  he  had 
committed  an  act  of  bankruptcy,  and  when 
he  contemplated  the  probability  of  bankrupt- 
cy, is  not  a  preference  if  made  to  enable  him 
to  stand  his  ground.  Vachar  v.  Cocks,  1 
B.  &  Ad.  145 ;  M.  SM.  353.    (Eng.) 

40.  Where  a  trader  in  embarrassed  cir 
cumstanccs,  offered  a  composition  which 
was  refused  by  a  majority  of  the  creditors 
and  among  them  B.  who  filed  an  afSdavit  in 
bankruptcy,  and  on  the  13th  of  March,  serv- 
ed on  the  trader  a  copy  and  notice,  demand- 
ing payment  pursuant  to  1  &  2  Vict.  c.  110, 
s.  8,  and  he  also  served  a  notice  on  an  auc- 
tioneer who  had  advertised  the  sale  of  the 
trader's  goods,  not  to  proceed  with  the  sale. 
The  goods  were  sold,  and  out  of  the  pro- 
ceeds a  payment  was  made  on  the  5th  of 
April,  to  a  creditor  of  the  amount  of  the 
composition  of  his  debt.  Held,  that  this 
was  a  fraudulent  preference.  Gibson  v. 
Muskitt,  iM.&G.  161. 

41.  Where  a  trader  in  contemplation  of 
bankruptcy,  pays  a  debt  not  then  due,  upon 
a  bona  fide  request  of  the  creditor,  such  pay- 
ment is  not  in  law  voluntary,  and  the  fact 
of  the  debt  not  being  due,  is  merely  a  cir- 
cumstance for  the  jury  in  considering  the 
question  of  fraudulent  preference.  Strachan 
V.  Rarten,  11  Exeh.  647 ;  25  L.  J.,  Exch. 
182.     (Eng.) 

42.  The  defendant's  wife  having  before 
her  marraige  became  as  surety  joint  and 
several,  maker  with  P.  of  a  promissory  note, 
afterwards  at  the  suggestion  of  her  husband, 
applied  to  F.  for  money  to  enable  him  to  take 
up  the  note.    P.  being  then  insolvent,  volun- 
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tarily  paid  the  amount  of  the  note  to  the  de- 
fendant in  contemplation  of  bankruptcy  and 
by  way  of  fraudulent  preference.  The  de- 
fendant afterwards  paid  the  money  to  an  in- 
dorser  of  the  note.  It  was  held,  that  the  as- 
signees of  F.  who  afterwards  became  bank- 
rupt, were  entitled  to  recover  the'  money 
from  the  defendant  as  money  had  and  re- 
ceived to  their  use.  Groom  v.  Watts,  4 
Exch.  727 ;  19  L.  J.,  Exeh.  154.    (Eng.) 

43.  Where  assignees  bring  an  action 
against  the  creditor  of  the  bankrupts  to  re- 
cover back  the  amount  of  a  debt  paid  him 
by  the  bankrupts,  which  the  assignees  al- 
leged to  have  been  paid  by  way  of  fraudu- 
lent preference,  the  judge  directed  the  jury 
first,  that  if  the  bankrupts  were  induced  to 
make  the  payment  by  pressure  of  the  credi- 
tor, the  verdict  should  be  for  him  ;  secondly, 
that  if  they  were  not  influenced  by  pres- 
sure, but  acted  voluntarily,  and  with  a  view 
to  give  a  pi-eference  to  the  creditor  in  the 
event  of  bankruptcy,  the  verdict  should  be 
for  the  assignees ;  thirdly,  that  if  the  pay- 
ment was  made,  under  the  influence  of  the 
pressure  of  the  creditor,  and  also  with  a  de- 
sire to  give  a  preference  to  the  creditor  in 
the  event  of  a  bankruptcy,  the  verdict  should 
be  for  him.  It  was  held,  that  the  direction 
was  right.  Brown  v.  Kempson,  19  L.  J., 
C.  P.  169.     (Eng.) 

44.  Where  bankers  obtained  money  from 
A.  to  meet  an  unexpected  run  on  their  bank, 
upon  the  guarantees  of  B.,  and  with  an  un- 
derstanding with  B.  (of  which,  however, 
A.  was  ignorant)  that  if,  notwithstanding 
the  loan,  they  still  found  themselves  unable 
to  meet  the  run,  they  should  return  the 
money  to  A.  They  received  the  money  in  a 
box,  which,  however,  they  did  not  open, 
but  finding  themselves  so  unable  to  meet  the 
run  on  the  bank,  they,  at  the  solicitation  of 
B.,  returned  the  box  unopened  to  A.  In  an 
action  by  the  assignees  to  recover  the  amount 
from  A.,  it  was  held,  that  the  bankers,  in 
returning  the  money,  were  influenced  not 
solely  by  their  own  wish,  but  also  by  the 
application  of  B. ;  and  that,  therefore,  the 
■return  of  the  money  was  not  purely  volun- 
tary and  did  not  amount  to  a  fraudulent 
preference.  It  was  also  held,  by  Erie,  J., 
and  Crompton,  J.,  that  the  money  was  ad- 
vanced on  the  specific  understanding,  and 
clothed  with  the  specific  trust,  that  it  should 


be  returned  if  the  run  could  not  be  met ; 
that,  as  the  purpose  for  which  it  Uras  ad- 
vanced had  failed,  the  bankers  had  only  a 
legal  and  not  also  an  equitable  title  to  the 
money,  and  that  therefore  the  interest  in 
such  money  did  not  pass  to  their  assignees.. 
Edwards  v.  Flyn,  2  El.  &  El.  29  ;  28  L.  /., 
g.B.  350.    (Eng.) 

45.  Payment  of  a  debt  by  a  check  may 
be  a  frudulent  preference.  Thus,  a  firm  be- 
ing embarrassed,  determined,  with  the  ad- 
vice of  their  solicitor,  to  suspend  payment 
on  the  following  Monday.  They  accordingly, 
at  or  about  5  p.  m.  on  Saturday,  sent  to  their 
bankers  a  written  notice  not  to  make  any 
further  payments.  But  about  half  an  hour 
prior  to  their  sending  such  notice,  they  drew 
on  their  bankers  three  checks  for  various 
amounts,  which  they  gave  to  three  different 
creditors,  one  of  whom  was  a  brother  of  the 
confidential  clerk  of  the  firm,  another  a 
cousin  of  one  of  the  members  of  the  firm, 
and  the  third  their  solicitor,  and  neither 
of  whom  appeared  to  have  previously  pressed 
for  immediate  payment.  Each  of  the  checks 
was  received  and  ^cashed  before  the  notice 
not  to  make  furtht-yaymentg  was  sent  to 
the  bank.  The  firm  never  resumed  payment, 
and  were  ultimately  declared  bankrupt.  It 
was  held,  that  these  payments  were  made 
by  way  of  fraudulent  preference,  and  con- 
stituted an  act  of  bankruptcy.  Ex  parte 
Simpson,  1  De  Gex,  9;  8  Jur.  1150  ;  14  L. 
J.,  Bank.  1.     (Eng.) 

46.  A  banker  is  not  justified  in  paying 
the  drafts  of  a  person  who  has  placed  mofiey 
in  his  hands,  after  he  has  notice  of  an  act  of 
bankruptcy  committed  by  him.  Vernly  v. 
Hankly,  2  T.  B.  113.     (Eng.)^ 

47.  Where  a  debtor  gives  goods  out  of  his 
shop,  in  part  payment  of  a  bond  not  then 
due,  and  shortly  afterwards  becomes  bank- 
rupt, the  mere  circumstance  of  the  bond  not 
being  due  will  not  alone  vitiate  the  payment. 
Hartshorn  v.  Slodden,  2  B.  d;  P.  582 ;  4 
Esp.  60.    (Eng.) 

48.  Where  a  debtor  is  cognizant  of  his 
own  insolvent  condition  and  expects  to  stop 
payment,  and  makes  a  payment  or  gives  se- 
curity to  a  creditor  for  a  just  debt  TT'ith  a 
view  to  give  a  preference,  such  payment  or 
giving  of  security  is  fraudulent  as  against 
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creditors,  and  property  thus  transferred  may 
be  recovered  by  the  assignee  in  bankruptcy 
and  the  debtor  denied  a  discharge.  In  re 
Gregg,  (Ca?.)  4  N.  B.  M.  150  ;  citing  Sliaw- 
han«.  Wherritt,  7  Bow.  744  ^  Jones  v.  IIow- 
l»nd,  8  Met.  377 ;  Morgan,  Boot  &  Co.  v. 
Mastick,  2  W.  B.  B.  163 ;  Doan  v.  Ooropton, 
2  N.  B.  B.  182 ;  Farrin  v.  Crawford,  2  N. 
B.  B.  181  ;  Wadsworth  v.  Treadwell,  2  N. 
B.  B.  101 ;  Langley  v.  Perry,  2  iV^.  B.  B. 
180. 

49.  Payment  of  bills  to  support  the 
credit  of  a  declining  trader,  without  notice 
of  an  act  of  bankruptcy,  is  not  fraudulent. 
Foxcroft  V.  Devonshire,  2  Burr,  931;  1  W. 
Si.  193.    (Eng.) 

50.  Where  a  trader  in  a  state  of  insol- 
vency, and  concealing  himself  from  his 
general  creditors,  after  a  secret  act  of  bank- 
ruptqy,  in  part  payment  of  a  debt,  delivered 
a  bill  to  a  creditor,  who  was  acquainted 
with  his  place  of  retreat,  and  with  whom 
be  was  in  friendly  communication,  it  was 
held,  that  this  was  not  a  payment  protected 
by  6  Geo.  4,  c.  16,  s.  182.  Bagnall  v. 
Andrews,  7  Mng.  217 ;  '^  M.  d;  P.  839. 
(Eng.) 

5 1 .  Giving  cash  for  a  bank  post  bill  was 
a  payment  within  the  protection  extended 
by  6  Geo.  4,  c.  16,  s.  82,  to  all  payment 
really  and  bona  fide  made  by  any  bankrupt 
before  the  commission.  "Willis  v.  Bank  of 
England,  iA.(&JS.21;  6  N.  <&  M.  478. 
(Eng.) 

52.  A  defendant  arrested  in  an  action  of 
debt,  paid  the  amount  to  the  sheriff  with 
101.  costs,  and  the  sheriff  paid  the  same  into 
court.  The  defendant  became  bankrupt  be- 
fore putting  in  special  bail,  or  paying  in  an 
additional  sum  of  101.,  pursuant  to  7  and  8 
Geo.  c.  71,  s.  2.  It  was  held,  that  the  as- 
signees were  not  entitled  to  the  money  and 
costs  paid  into  the  court.  Cook  v.  Bell,  11 
W.B.liZ.    (Eng.) 

53.  Payments  out  of  court  to  a  plaintiff 
under  43  Geo.  3,  c.  43,  s.  2,  were  protected 
against  the  assignees.  Reynolds  v.  Wedd, 
4  Bing.,N.  C.  694;  6  !>.,  P.  C.  728;  6  Scott, 
699;  1  Am.  230;  3  Jm.  495.     (Eng.) 

54.  Money  paid  into  court  under  7  and  8 
Geo.  4,  c.  71,  s.  2,  was  not  a  payment  to  a 


creditor  within  the  protection  of  6  Geo.  4, 
c.  16,  s.  82.  FerraVl  v.  Alexander,  1  B.,  P. 
C.  132.     (Eng.) 

55.  In  an  action  on  a  bill  of  exchange, 
the  defendant  after  notice  of  trial,  obtained 
an  order  that  a  commission  issue  to  examine 
witness  abroad,  on  payment  into  court  of  a 
portion  of  the  claim.  The  money  was  paii 
in  accordingly,  but  the  commission  was  not 
acted  upon.  The  defendant  having  subse- 
quently become  bankrupt,  assignees  appoint- 
ed, the  plaintiff  obtained  leave  to  proceed 
with  the  action,  which  was  tried,  and  the 
defendant  not  appearing,  a  verdict  was 
given  for  the  plaintiff.  It  was  held,  that 
the  plaintiff  was  entitled  to  the  money  which 
had  been  paid  into  court,  and  that  be  was 
not  deprived  of  this  right  by  12  and  13  Vict 
c.  106,  s.  184.  Murray  v.  Arnold,  3  B.  S 
S.  287;  9  Jur.,  N.  8.  461;  32  L.  J.,  Q.  B. 
11;  11  W.  B.  147;  6  L.  T.,  N.  S.  385. 
(Eng) 

56.  In  contemplation  of  the  dissolution 
of  a  partnership,  a  debtor  thereof  gave  to 
one  of  the  partners  a  warrant  of  attorney  to 
secure  his  debt.  Before  the  partnership 
was  actually  dissolved,  the  debtor  committed 
an  act  of  bankruptcy.  It  was  held,  that  a 
sum  paid  by  the  debtor  to  such  partner, 
after  the  dissolution  of  such  partnership,  on 
account  of  the  debt,  and  a  further  sum 
obtained  under  an  execution  against  tbe 
debtor's  goods,  was  money  received  by  both 
the  partners,  to  the  use  of  the  debtor's  as- 
signees. Biggs  V.  Fellows,  2M.  &  B.  450; 
8B.(&  C.  402.    (Eng.) 

57.  "Where  A.  advances  money  to  an  insol- 
vent trader  for  the  purpose  of  enabling  him  to 
execute  an  order  for  goods,  upon  the  terms  of 
being  repaid  out  of  the  price  of  the  goods,  a 
payment  made  by  the  trader  to  A.  out  of 
tbe  price  when  received,  is  not  a  fraudulent 
preference.  Hunt  v.  Mortimer,  5  M.  S  B- 
12 ;  10  B.  d  G.  44.    (Eng.) 

58.  A  trader,  before  any  act  of  bank- 
mptcy,  directed  his  broker,  who  had  author- 
ity to  distrain  for  rents  due  to  him,  to  pay  a 
certain  sum  to  B.  in  satisfaction  of  a  debt, 
and  the  broker  bona  fide  agreed  with  B.  to 
pay  him  as  soon  as  he  received  the  rents, 
and  after  this  the  trader  became  bankrupt. 
It  was  held,  that  his  assignees  could  not  re- 
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cover  this  sura  from  the  broker,  though  he  j 
did  not  in  fact  pay  it  over  to  B.  till  after 
the  commission  issued.     Bedford  ».  Perkins, 
3  (7.  c^  P.  90.    (Eng.) 

59.  On  the  eve  of  bankruptcy  a  trader 
may  make  a  transfer  of  his  goods  to  a  creditor 
who  compels  him  so  to  do  by  any  threat, 
but  a  voluntary  and  fraudulent  ipreference  is 
an  act  moving  from  the  trader,  whereby  he 
elects  to  favor  a  particular  creditor.  Reed 
V.  Ayton,  Holt,  503.     (Eng.) 

60.  Whether  a  trader  in  embarassed  cir- 
cumstances, who  delivers  goods  to  a  credi- 
tor in  discharge  of  his  debt,  does  so  in  con- 
templation of  bankruptcy,  is  a  question  for 
the  jury.  Pidgeon  v.  Sharpe,  5  Taunt.  359; 
1  Bose,  153  ;  1  Marsh,  196.     (Eng.) 

61.  D.  a  captain  of  a  vessel  belonging  to 
the  defendant,  entered  into  an  agreement 
with  the  defendant,  under  which  he  was  to 
have  command  of  the  vessel  for  a  voyage  to 
India  and  back,  and  to  have  for  his  own  use 
the  cabin  accommodation  for  passengers,  for 
which  he  was  to  pay  the  owner  a  certain 
sum.  For  purposes  of  his  own,  D.  left  the 
ship  before  her  arrival  in  India,  whereupon 
the  command  was  assumed  by  F.  the  chief 
mate.  After  D.  had  abandoned  the  ship,  he 
wrote  to  F.  giving  him  directions  as  to  the 
disposal  of  certain  properey  then  on  board. 
The  owner,  as  soon  as  he  became  acquainted 
with  the  fact  that  D.  had  left  the  ship,  wrote 
to  F.  confirming  him  in  the  command,  and 
desiring  him  to  retain  everything  on  board 
belonging  to  D.  who  was  largely  indebted  to 
him.  D.  returned  to  England,  and  on  the 
18th  of  October,  at  the  instance  of  the  de- 
fendant, wrote  him  the  following  letter  :  "  I 
hereby  authorize  and  request  you  to  keep 
possession  of  all  cabin  furniture  and  other 
property  of  mine  on  board  the  Bolton,  when 
she  arrives,  and  place  the  value  of  the  same 
to  the  credit  of  my  account  with  you."  On 
the  18th  of  December,  a  fiat  issued  against 
D.  upon  an  act  of  bankruptcy  committed 
by  him  on  the  2nd.  The  vessel  arrived  in 
London  on  the  5th"  December.  It  was  held, 
that  the  defendant  had  such  a  possession  of 
the  goods  before  the  bankruptcy  as  to  entitle 
him  to  retain  them  as  against  D.'s  assignees, 
by  virtue  of  the  authority  of  the  18th  Oc- 
tober. Belcher  v.  Oldfleld,  8  ScoU,  21 ;  6 
Sing.,  N.  C.  102.     (Eng.) 

Gaz.  82 


62.  If  a  mortgagor  in  possession  becomes 
bankrupt,  and  the  mortgagee  gives  notice  to 
the  tenants  to  pay  him  the  by-gone  rents,  a 
payment  to  the  mortgagee  is  good  as  against 
the  assignee  of  the  mortgagor.  Pope  v. 
Biggs,  9B.&  C.  245.    (Eng.) 

63.  Where  a  trader,  in  contemplation  of 
bankruptcy  and  without  solicitation,  put 
three  checks  in  the  hands  of  his  clerk,  to  be 
delivered  to  a  creditor  at  the  counting  house 
of  the  latter ;  but  before  they  were  delivered, 
the  creditor  called  upon  the  trader  and  de- 
manded payment  of  his  debt,  it  was  held, 
that  the  intention  to  give  a  voluntary  pre- 
ference upon  having  been  consummated, 
this  was  a  valid  payment.  Bayley  v.  Bal- 
lard, 1  Cmnp.  41&.     (Eng.) 

64.  When  not  fraudulent.  The 
payment  by  an  insolvent  of  a  just  debt, 
though  his  insolvency  is  known  to  him,  yet 
if  he  honestly  believes  that  he  may  be  able 
to  go  on  in  business,  and  he  pays  such  debt 
without  a  design  to  give  a  preference,  such 
payment  is  not  fraudulent,  even  though  bank- 
ruptcy afterwards  ensues.  Jones  v.  Howland 
et  al.  8  Met.  (Mass.')  377. 

65.  "When  valid.  If  a  party  who 
fears  or  believes  himself  insolvent,  but  does 
not  contemplate  stoppage  or  failure,  and  in- 
tends to  keep  on,  and  make  his  payments  and 
transact  his  business,  hoping  that  his  affairs 
may  be  thereafter  retrieved  and  in  that  state 
of  mind  makes  a  sale  or  payment  without 
intending  to  give  a  preference,  and  as  a  mea- 
sure connected  with  going  on  in  his  business, 
and  not  as  a  measure  preparatory  to  or  con- 
nected with  a  stoppage  in  business,  such 
sale  or  payment  is  not  void,  as  made  in 
"  contemplation  of  bankruptcy"  within  the 
meaning  of  the  second  section  of  the  United 
States  bankrupt  act  of  1841,  though  he  im- 
mediately afterwards  becomes  bankrupt. 
Jones  V.  Howland,  8  Met.  (_Mass.)  377. 

66.  A.,  after  the  bankruptcy  of  his  part- 
ner B .,  believing  the  firm  to  be  solvent,  paid  in 
partnersnip  money  to  C,  their  banker,  to 
meet  current  engagements,  and  the  money 
was  so  applied.  A.  afterwards  became 
bankrupt  also.  It  was  held,  that  this  pay- 
ment was  valid  and  that  0.  was  not  liable 
for  the  amount  to  the  assignees  of  B.  and  A. 
Woodbridge  v.  Swann,  1  N.  &  M.  725  ;  4 
B.  &  Ad.,  633.     (Eng.) 
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PENALTY. 

1.  A  penalty  for  not  paying  excise  du- 
ties, incurred  before  an  act  of  banliruptcy, 
but  not  substantiated  by  conviction  till  af- 
ter, continues  a  lien  upon  the  estate  in  the 
hands  of  the  assignees  and  may  be  dis- 
trained for.  Stacey  v.  Hulee,  2  Dougl.  411, 
S.  P.,  Rexw.  Fowler,  2  Sough  416,  N. 
(Eng.) 

2.  Where  a  forfeiture  for  concealing  soap 
was  incurred  by  a  soap-maker  who  became 
bankrupt  and  a  provisional  assignment  of 
his  estate  made,  after  which  the  soap  was 
condemned  and  the  bankrupt  convicted,  and 
thereupon  a  warrant  issued  to  levy  the  pen- 
alty on  his  goods  generally,  such  a  warrant 
was  bad  and  could  not  justify  a  seizure  of 
the  soap  in  the  hands  of  the  assignees. 
Austin  V.  Whitehead,  6  T.  R.  436.    (Eng.) 

3.  Fine  for  not  a  provable  debt. 
A  judgment  for  a  fine  imposed  as  a  pen- 
alty for  crime  is  not  a  debt  within  the  mean- 
ing of  the  bankrupt  act,  and  not  being  in- 
cluded in  the  special  provisions  allowing  cer- 
tain claims  to  be  proved  as  debts,  it  can- 
not be  proved  against  the  estate  of  a  bank- 
rupt. In  re  Sutherland,  {Oregon,")  3  N.  B. 
iJ.  83. 

4.  For  non-payment  of  excise 
duties.  A  penalty  for  not  paying  excise 
duties  incurred  before  an  act  of  bankruptcy, 
but  not  substantiated  by  conviction  till  after, 
continues  a  lien  upon  the  estate  in  the  hands 
of  the  assignees,  and  may  be  distrained  for. 
Stacey  v.  Hulse,  2  Dougl.  411;  S.  P.,  Bex 
V.  Fowler,  2  Dougl.  416,  n.    (Eng.) 


PENDENTE  LITE. 

1.  A  creditor  commenced  an  action 
against  his  debtor,  who,  pending  the  action, 
filed  his  petition  in  bankruptcy;  the  said 
creditor  did  not  prove  his  claim  in  bank- 
ruptcy, but  proceeded  to  judgment.  After 
judgment  had  been  recovered  the  bankrupt 
obtained  his  discharge.  The  plaintiff  sought 
to  examine  the  defendant  (bankrupt)  on  pro- 
ceedings supplementary  to  judgment,  and 
the  defendant  moved  to  stay  the  proceedings. 
The  court  decided  that  the  debt  being  prova- 
ble, it  was  affected  by  the  discharge.  World 
Company  v.  Brooks,  3  N.  B.  B.  146. 


PENSIONS. 
1.  Vesting  in  assignees.  A  pension 

payable  to  a  military  officer  on  his  retire- 
ment from  the  service  of  the  East  India 
Company  does  not  upon  his  bankruptcy 
pass  to  the  assignees,  such  pension  not 
being  granted  by  deed,  and  consequently  not 
recoverable  by  an  action.  Gibson  v.  East 
India  Company,  7  Scott,  74 ;  5  Bing.,  N.  C. 
262.     (Eng.) 


PERISHABLE  PROPERTY. 

1.  In  all  cases  where  goods  or  other  arti- 
cles come  into  possession  of  the  messenger  or 
assignee  which  are  perishable  or  liable  to 
deterioration  in  value,  the  court  may  upon 
application  in  its  discretion  order  the  same 
to  be  sold  and  the  proceeds  deposited  in 
court.  General  Order  No.  22,  Sup.  Ct. 
U.  S. — In  hanhruptcy. 

2.  If  an  assignee  desires  to  have  property 
sold  as  perishable,  he  must  apply  to  this 
court  by  petition  and  not  to  a  register.  In 
re  Graves,  1  N.  B.  B.  19. 

3.  District  court  has  no  power  to  order 
the  sale  of  the  property  as  perishable  unless 
it  is  in  the  possession  of  the  messenger  or 
marshal.  In  re  Metzler  §■  Cowparthwaite, 
N.  B.  B.,  Sup.  ix. 

4.  May  be  sold.  When  it  appears  to 
the  satisfaction  of  the  court  that  the  estate 
of  the  debtor  or  any  part  thereof  is  of  a 
perishable  nature  or  liable  to  deteriorate  in 
value,  the  court  may  order  the  same  to  be 
sold  in  such  a  manner  as  may  be  deemed 
most  expedient  under  the  direction  of  the 
messenger  or  assignee,  as  the  case  may  be, 
who  shall  hold  the  funds  received  in  place 
of  the  estate  disposed  of.  Section  25  U.  S. 
bankrupt  act,  1867. 


PERJURY. 

1 .  In  an  indictment  for  perjury  for  swear- 
ing falsely  before  commissioners  in  bank- 
ruptcy, the  repeal  of  the  bankrupt  law  is  an 
absolute  bar  to  the  prosecution,  and  the 
party  is  entitled  to  an  acquittal  independent 
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of  any  question  upon  the  merits.  The 
United  States  v.  Passmore,  4  Dallas,  Pa. 
Bep.  372. 

3.  Where  a  bankrupt  wilfully  conceals 
his  property  derived  from  a  firm  by  cover- 
ing it  up  under  his  ■wife's  name,  he  is  guilty 
of  perjury  if  he  swears  that  he  has  no 
assets.  In  re  Bathbone,  (/S.  D.  N.  I".)  2 
N.  B.  B.  89. 

3.  Of  bankrupt.  A  bankrupt  may  be 
committed  for  perjury  in  his  examination , 
before  the  42  days  or  such  further  time  as 
may  be  allowed  for  his  examination.  Ke- 
publicaw.  Wright,  1  Yates,  Pa.  B.  205. 


PERPETUAL  STAY  OF  JUDG- 
MENT AND  EXECUTION. 

1.  Proceedings  on  a  judgment  and  exe- 
cution will  be  perpetually  stayed  against  a 
defendant  who  has  been  discharged  from  the 
debt  under  the  bankrupt  law.  Baker  v. 
Mount,  1   How.  P.  B.  238. 


PERSONS. 

l.Who  are  traders.  The  owner  of 
a  colliery,  baying  articles  and  selling  them 
to  his  own  pitmen,  is  not  a  trader;  nor  a 
fisherman  who  buys  occasionally  fish  to 
make  up  for  markets  a  cargo  otherwise  defi- 
cient. Ex  parte  Gallimore,  2  Base,  424. 
(Eng.) 

2.  One  who  buys  a  coal  mine  and  works 
it,  and  sells  the  coals,  is  not  a  trader.  Port 
®.  Turton,  2  Wills.  169;  8.  P.,  Wills  v. 
Parker,  1  T.  B.  38.     (Eng.) 

3.  A  person  selling  stone  delivered  from 
his  own  quary,  is  not  a  trader.  Ex  parte 
Gardner,  1  Bose,  377 ;  1  Mont.  <&  Bligh,  45. 
(Eng.) 

4.  And  a  man  may  sell  such  timber  as 
he  cuts  down  on  his  own  lands,  without  sub- 
jecting himself  to  the  bankrupt  laws.  Hol- 
royd«.  Gwynne,  2  Taunt.  176  ;  1  Bose,  113. 

5.  If  a  person  burns  chalk,  not  the  pro- 
duce of  his  own  land,  and  sells  the  lime,  it  is 
a  trading.  Paul  v.  Bowling,  M.  &  M.  263  ; 
SC.SP.  500.     (Eng.) 


PERSONAL  LIABILITY. 

1 .  Of  petitioning  creditor.  The  pe- 
tioning  creditor  is  personally  liable  under 
12  and  13  Vict.  c.  406,  s.  114,  for  the  fees 
of  the  messenger,  down  to  the  choice  of  as- 
signees. And  the  trade  assignee  is  liable 
for  the  expenses  incurred  subsequently  where 
there  is  evidence  of  personal  interference 
by  him,  such  as  giving  directions  as  to  the 
management  of  the  bankrupt's  property  while 
in  possession  of  the  messenger.  Stubbs  v. 
Horn,  1  L.  B.,  C.  P.  56 ;  12  Jur.,  N.  S.  210. 
(Eng.) 


PERSONAL  MORTG-AG-E. 

1 .  A  mortgagor  of  personal  property  gave 
one  of  his  creditors  an  order  addressed  to 
the  mortgagee,  directing  him  to  hold  the 
property  for  the  benefit  of  such  creditors  till 
paid,  and  to  sell  the  same  within  six  months, 
and  apply  the  proceeds  to  the  payment  of 
such  creditor's  debt,  after  deducting  the 
amount  due  the  mortgagee,  and  this  order 
was  accepted  by  the  mortgagee.  Before  the 
six  months  expired  or  any  sale  was  made, 
the  mortgagor  took  the  benefit  of  the  insol- 
vent law.  The  mortgagee  was  appointed  as- 
signee, and  all  the  property  of  the  mort- 
gagor was  assigned  to  him,  and  he,  as  such 
assignee  sold  the  property  in  question.  It 
was  held,  that  the  order  transferred  no  inter- 
est in  the  property  to  the  creditor  to  whom 
it  was  given,  but  was  merely  an  authority 
to  sell,  which  was  worked  by  the  assignment 
in  insolvency,  and  that  the  creditor  could 
not  maintain  assumpsit  against  the  mort- 
gagor. Fuller  V.  Emerson,  7  Gush.  (ilfas«.) 
203. 


PERSONAL  PROPERTY. 

1.  Exempt.  The  widow  of  a  bankrupt, 
where  petition  in  bankruptcy  was  filed  after 
the  act  passed  by  the  legislature  of  North 
Carolina  repealing  the  statutory  provisions 
and  restoring  the  common  law  right  of  dow- 
er, the  bankrupt  dying  after  the  issuing  of  the 
warrant  in  bankruptcy,  is  entitled  to  dower 
in  the  land  owned  by  the  bankrupt- at  the 
tiir.e  of  the  filing  of  his  petition.  The  act 
referred  to  repealed  the  statutory  provisions 
in  regard  to  dower,  which  in  effect  restored 
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CO  instante  the  common  law.  The  legisla- 
ture by  that  act  attempted  to  create  addi- 
tional exemptions  to  those  theretofore  al- 
lowed by  law.  Those  exemptions  are  void 
as  to  creditors  tirhose  debts  are  contracted 
previous  to  the  passage  of  the  act.  The 
widow  of  a  bankrupt  is  not  entitled  to  the 
personal  property  exempted  by  the  provi- 
sions of  the  14th  section  of  the  act  of  1867, 
nor  is  the  assignee  in  bankruptcy.  No  title 
to  exempt  property  passes  to  the  assignee  by 
the  assignment.  It  remains  in  the  bankrupt ; 
at  his  death  it  passes  to  his  legal  representa^ 
tives.     In  re  Hester,  (N.  C.)  5  N.  B.  B.2S5. 

2.  Not  belonging  to  bankrupt, 
vesting  in  assignees.     Goods  in  the 

possession  of  bankrupt,  as  reputed  owner, 
may  be  taken  back  at  any  time  before  the 
flat,  by  the  true  owner,  if  at  the  time  he  has 
no  notice  of  any  prior  act  of  bankruptcy,  it 
being  a  transaction  with  the  bankrupt  within 
12  &  13  Vict.  c.  106,  s.  133,  and  therefore 
protected.  Graham  v.  Fwiber,  14  C.  B. 
134  ;  2C.L.  jB.  10;  18  Jur.  61 ;  23  L.  J., 
C.  P.  10.    (Eng.) 

3.  Goods  left  in  the  possession  of  a 
trader  at  the  time  he  became  bankrupt,  with 
the  consent  of  the  true  owner,  pass  to  his 
assignees,  under  12  &  13  Vict.  c.  106,  s.  125, 
although  before  the  bankruptcy  the  sheriff", 
under  afieri  facias  against  the  goods  of  the 
bankrupt,  entered  on  the  premises  and  sta- 
ted that  he  took  possession  of  the  goods,  but 
really  left  them  in  the  apparent  possession 
of  the  bankrupt,  for  the  sheriff  was  not  justi- 
fied in  seizing  the  goods,  and  therefore  his 
assertion  that  he  took  possession  had  no  ef- 
fect in  law.  Barrow  v.  Bell,  5  El.  &  Bl. 
540 ;  2  Jur.,  N.  8.  159 ;  25  L.  J.,  Q.  B.  2. 
(Eng.) 

4.  Where  the  sheriff  held  the  goods  of  a 
trader  under  an  execution  against  him  at 
the  time  of  his  bankruptcy,  and  the  goods 
had  previously  been  mortgaged  by  the 
trader ;  it  was  held,  that  they  did  not  pass 
to  his  assignees  as  being  in  the  order 
and  dispo.sition  of  the  trader  at  the  time  of 
his  bankruptcy,  with  the  consent  of  the  true 
owner.  Fletcher  v.  Manning,  12  M.  &  W. 
571 ;  1  C.&K.  350;  12  L.  J.,  Exch.  150. 
(Eng.) 

5.  Where  a  creditor  takes  the  furniture 


of  a  coffee-house  on  execution  and  does  not 
remove  it,  but  lets  it  to  the  keeper  of  the 
coffee-house,  who  becomes  bankrupt  while 
in  possession  of  it,  his  assignees  may  take  it 
under  21  Jac.  1,  c.  19,  s.  11.  It  would  be 
otherwise  as  to  furniture  in  a  ready  furn- 
ished private  house,  and  also  as  to  horses. 
Lingham  v.  Biggs,  \  B.  &  P.  82  and  88. 
(Eng.) 

6.  Where  the  purchaser  of  a  dyer's  plant 
was  unable  to  pay  the  purchase  money 
therefor,  and  sold  it  back  to  the  vendor 
who,  however  never  took  actual  possession, 
but  demised  it  to  the  purchaser  for  three 
years,  who  during  that  time  became  bank- 
rupt, and  the  assignees  seized  the  plant  in 
his  possession,  under  21  Jac.  1,  c.  19,  s.  11, 
it  was  held,  that  the  property  in  the  plant 
passed  to  and  vested  in  the  assignees.  Bry- 
son  V.  Wylie,  IB.&P.  83,  n.    (Eng.) 

7.  B.  agreed  on  payment  to  him  by  the 
defendant  of  a  certain  sum  of  money  to 
convey  to  the  defendant  a  dwelling-house, 
and  to  deliver  possession  of  all  the  house- 
hold furniture  and  stock;  and  that  after 
formal  possession  was  given  to  the  defendant 
he  should  permit  B.  to  remain  in  possession 
for  three  months  without  paying  rent  there- 
for. This  agreement  was  well  known  in  the 
neighborhood,  and  the  money  was  paid  by 
the  defendant,  the  formal  delivery  of  posses- 
sion was  made,  and  B.  was  left  in  possession 
according  to  the  agreement,  and  whilst  in 
possession  became  bankrupt,  and  that  before 
three  mouths  expired.  Held,  that  this  was 
not  a  possession  by  the  bankrupt,  under  21 
Jac.  c.  19,  s.  11,  so  as  to  vest  the  personal 
property  in  his  assignees.  Muller  v.  Moss, 
IM.dS.  335 ;  2  Rose,  99.     (Eng.) 

8.  Where  a  lease  contained  a  convenant  to 
yield  up  all  fixtures  belonging  or  to  belong 
to  the  messuage,  and  the  lessee  assigned  the 
premises  by  way  of  mortgage  and  afterwards 
became  bankrupt ;  it  was  held,  that  the  fix- 
tures did  not  pass  to  the  assignees  as  goods 
and  chattels  in  the  possession,  order  and 
disposition  of  the  bankrupt.  Hitchman  v. 
Walton,  4  Jf.  (&  W.  409;  I  S.  <&  R.  374. 
(Eng.) 

9.  Where  a  lessee  of  a  mill  and  iron  forge 
purchased  the  fixed  and  movable  imple- 
ments, under  an  agreement  with  the  lessor 
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to  deliver  them  up  at  the  end  or  sooner  de- 
termination of  the  demise,  at  a  valuation,  if 
the  lessor  give  fifteen  months'  notice  of  his 
desire  to  have  them.  The  lessee  afterwards 
conveyed  all  his  interest  in  the  premises, 
implemenits,  &c.,  to  a  creditor  with  power, 
on  default  in  payment  of  instalments,  to 
take  and  sell  the  same,  and  satisfy  himself 
out,  of  the  proceeds,  and  return  the  surplus, 
if  any,  to  the  lessee,  and  if  the  lessor  should 
require  a  delivery  to  him  of  the  implements, 
■then  the  amount  received  therefor  was  to 
be  applied  on  the  creditor's  claim.  The 
lessee  made  default,  and  afterwards  became 
banki-upt,  after  which  and  during  the  term^ 
the  creditor,  who  had  not  before  interfered, 
entered  upon  the  property.  Held,  that  the 
lessee  at  the  time  of  the  bankruptcy,  was 
the  reputed  owner  of  the  movable  goods 
but  not  of  the  fixtures,  which  movable 
goods,  therefore,  passed  to  his  assignees  in 
bankruptcy.  Clark  v.  Crownshaw,  Z  B.  & 
Ad.  804.     (Eng.) 

10.  The  question  of  reputed  ownership  is 
one  of  pure  fact,  and  in  order  to  render  goods 
in  the  possession,  order  or  disposition  of  a 
bankrupt,  they  must  be  in  his  possession, 
under  shch  circumstances  as  to  render  him 
reputed  owner  thereof,  and  further,  they 
must  be  left  in  his  possession,  through  some 
impropriety  or  laches  of  the  true  owner, 
under  circumstances  calculated  to  enable  the 
bankrupt  to  obtain  false  credit  by  inducing 
outside  parties  to  look  upon  him  as  the  true 
owner.  When,  however,  property  is  left 
by  the  true  owner  in  a  shop,  where  goods 
are  notoriouslj'-  left  by  parties  for  other  pur- 
poses than  for  sale,  the  proprietor  of  the 
shops  is  not  the  reputed  owner  of  them. 
Thus  where  a  person  purchases  some  clocks 
of  a  tradesman  whose  business  it  was  to 
sell  watches  and  clocks,  and  also  to  repair 
such  of  them  as  were  sent  to  him^  for  that 
purpose,  which  last  mentioned  stood  amongst 
those  in  the  shop  which  were  for  sale.  The 
clocks  so  purchased  were  left  with  the 
tradesman  to  be  cleaned  and  put  in  order 
and  were  then  to  be  sent  to  the  purchaser. 
The  tradesman  became  bankrupt  while  the 
clocks  so  purchased  still  remained  in  his 
shop.  In  an  action  by  the  purchaser  against 
the  assignees  of  the  bankrupt  for  taking  the 
clocks,  it  was  held,  that  there  was  no  evi- 
dence either  that  the  bankrupt  was  the  re- 


puted owner  of  the  goods  or  that  they  were 
in  his  possession,  order  or  disposition,  and, 
consequently  that  the  clocks  did  not  pass  to 
or  vest  in  his  assigneess.  Hamilton  v.  Bell, 
10  Exch.  545;  18  Jwr.  1109;  24  £.  /., 
Exch.  45.    (Eng.) 

1 1 .  "Where  the  true  owner,  before  the 
date  of  the  flat,  and  before  notice  of  an  act 
of  bankruptcy,  in  good  faith  demands  pos- 
session of  his  goods  from  the  bankrupt,  and 
shows  by  his  words  and  actions,  that  the 
goods  do  not  longer  remain  with  his  con- 
sent, in  the  possession,  order  and  disposition 
of  the  bankrupt,  the  title  of  the  true  owner 
is  not  defeated  by  a  prior  act  of  bankruptcy, 
so  as  to  vest  the  goods  in  the  assignees. 
Brewin  v.  Short,  1  Jur.,  N.  -S'..798;  5  El, 
&  Bl.  22T;  24  i.  J.,  Q.  B.  297.     (Eng.) 

1 2.  Where  a  lease  was  made  of  a  colliery 
with  all  the  machinery  and  implements 
necessary  for  working  it,  and  contained  a 
promise  for  reentry  by  the  lessee,  at  the 
expiration  or  sooner  determination  of  the 
term,  to  deliver  up  the  machinery  and  im- 
plements conformable  to  an  inventory  an- 
nexed to  the  lease,  of  which  a  revaluation 
was  to  be  made  three  months  before  the  ex- 
piration of  the  term,  and  the  landlord  re- 
covered an  ejectment  in  Trinity  term,  for  a 
forfeiture  for  non-payment  of  rent,  but  did 
not  execute  the  writ  of  possession  until  8th 
November,  and,  on  the  following  day,  the 
tenant  committed  an  act  of  bankruptcy. 
Held,  that  the  landlord  was  entitled  to  all 
the  machinery  and  implements,  including 
those  brought  on  the  premises  by  the  tenant, 
though  no  previous  valuation  had  been 
made;  that  the  tenant's  possession  of  the 
machinery  and  implements  was  qualified 
and  no  bar  to  the  landlord's  right  of  re- 
entry on  the  8th  November ;  that  the  use 
of  the  machinery,  from  the  time  of  the 
judgment  in  ejectment  until  the  execution 
of  the  writ  of  possession  by  the  bankrupt, 
did  not  give  him  possession,  order  and  dis- 
position thereof,  with  the  consent  of  the 
true  owner,  so  as  to  vest  the  same  in  his  as- 
signees. Stover  V.  Hunter,  5  2).  <&  ij.  240 ; 
3B.d!  C.  368.    (Eng.) 

13.  A.,  for  1001.  conveyed  all  his  goods 
to  B.  by  a  bill  of  sale,  which  contained  a 
proviso  that  the  conveyance  was  to  be  void 
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if  A.  should  repay  the  amount  on  a  day 
named  or  such  earlier  day  as  B.  should  ap- 
point by  notice  in  writing,  and  that  after  de- 
fault in  the  payment  of  either  principal  or 
interest  B.  could  take  possession  of  and  sell 
the  goods  and  satisfy  his  claim  out  of  the 
proceeds,  and  pay  over  the  balance  to  A., 
and  until  default  A.  to  remain  in  possession 
of  the  goods.  A.  remained  in  possession  of 
them  until  he  became  bankrupt,  when,  after 
that,  but  before  the  adjudication,  B.  gave  A. 
■written  notice  to  pay ;  before  the  notice  ex- 
pired A.  was  adjudicated  bankrupt,  and  the 
messenger  had  taken  possession  of  his  prop- 
erty. Held,  that  the  goods  were,  with  the 
consent  of  the  true  owner,  in  the  possession, 
order  and  disposition  of  the  bankrupt,  and 
passed  to  his  assignees.  Spackman  v.  Mil- 
ler, 12  C.  B.,  N.  S.  659  ;  9  Jur.,  N.  S.  50  ; 
31  L.  J.,  C.  P.  309.    (Eng.) 

14.  Where  a  bill  of  sale  had  been  given 
to  A.  for  a  valuable  consideration,  by  the 
bankrupt,  of  the  furniture  in  his  hotel,  which 
he  continued  to  retain  and  use  in  the  hotel, 
and  A.  did  not  interfere  with  the  furniture 
or  with  the  management  of  the  hotel.  Held, 
that,  notwithstanding  the  dealings  between 
the  bankrupt  and  A.,  with  regard  to  the  bill 
of  sale,  may  have  been  beneficial  to  the  gen- 
eral estate,  and  assented  to  by  several  of  the 
parties  interested,  still  the  furniture  came 
within  the  reputed  ownership  clause,  and 
should  be  ordered  to  be  sold  for  the  benefit 
of  A.'s  creditors.  In  re  Hams,  10  Jur., 
Chane.  Bep.  100.    (Eng.) 

15.  The  12  &  13  Vict.  c.  106,  s.  125,  re- 
lating to  goods  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  he  becomes 
bankrupt,  applies  to  goods  which  are  in  his 
order  and  disposition  at  the  time  of  his  com- 
mitting any  act  of  bankruptcy  on  which  an 
adjudication  could  have  been  founded, 
though  such  act  is  prior  to  the  act  on  which 
the  adjudication  is  founded.  Thus  where 
A.,  a  trader,  executed  six  bills  of  sale  of  all 
his  furniture  and  effects  on  the  premises 
where  he  was  carrying  on  business,  to  B.,  to 
secure  a  sum  of  money,  the  first  of  which 
bills  was  made  on  the  19th  of  April,  1856, 
and  the  last  on  5th  August,  1856,  and  the 
others  at  different  times  between  those  dates; 
the  bill  of  sale  of  August  5th,  1856,  was 
registered  August  23d,  1856,  but  none  of  the 
others  were  registered  at  all.  In  July,  1856, 


A.  had  committed  acts  of  bankruptcy,  but 
the  goods  covered  by  the  bills  of  sale  remained 
in  his  possession  during  the  first  ten  days 
of  August,  1856.  A.  was  not  adjudicated  a 
bankrupt  till  December,  1856,  but  had  been 
embarrassed  at  all  times  since  prior  to  the 
first  bill  of  sale  in  April,  1856,  which  fact 
was  well  known  to  B.  Held,  that  if  B.  had 
any  title  at  all,  it  was  under  the  last  bill  of 
sale,  but  that  that  was  not  a  contract  or 
dealing  within  12  &  13  Vict.  c.  106,  s.  133, 
and  that  notwithstanding  the  subsequent 
registration  thereof,  the  goods  had  been  in 
the  order  and  disposition  of  the  bankrupt 
during  the  first  ten  days  of  August,  1856, 
and  that  the  registration  act,  viz  :  17  &  18 
Vict.  c.  36,  had  in  no  degree  affected  the 
doctrine  of  reputed  ownership.  Stansfield 
V.  Cubbitt,  2DeG.(&  J.  222 ;  4  Jm-.,  N.  S. 
395 ;  27  L.  J.,  Chane.  266.    (Eng.) 

1 6.  The  plaintiff's  attorney,  upon  issu- 
ing execution,  directed  the  sheriff"  to  leave 
the  defendant's  mother,  or  any  one  else,  in 
possession  of  the  defendant's  goods,  and  to 
allow  his  business  to  be  carried  on  as  usual. 
The  sheriff  delivered  the  warrant  to  the  de- 
fendant's shopman,  ordering  him  to  carry  on 
the  business  and  account  for  moneys  re- 
ceived. No  money  was  ever  paid  to  the 
plaintiff,  and  the  warrant  lay  in  the  shop- 
man's hands  from  April  to  June ;  the  de- 
fendant having  then  become  bankrupt,  and 
his  assignees  claiming  the  goods,  the  sherifT 
returned  nulla  bona  to  the  plaintiff's 
writ.  The  jury  having  found  a  verdict  for 
the  sherifT  in  an  action  against  him  for  a  false 
return,  the  court  refused  to  grant  a  new 
trial.  Doker  v.  Hasler,  3  Bing.  479 ;  B.  di 
M.  198 ;  10  Moore,  210.     (Eng.) 

17.  Goods  which  are  on  the  premises  of 
the  bankrupt  under  a  distress  for  rent  and 
which  belong  to  a  third  person,  are  not  in 
the  possession,  order  and  disposition  of  the 
bankrupt,  so  as  to  vest  them  in  his  assig- 
nees, even  though  the  bankrupt  is  allowed  to 
use  them  off  the  premises.  Sacker  v.  Chid- 
ley,  11  Jur.,  N.  S.  654;  13  W.  B.  590. 
(Eng.)       . 

18.  A.  purchased  timber  and  other  ma- 
terials for  the  purpose  of  building  locks  and 
bridges  on  the  canal  under  a  contract  with 
the  canal  company.  The  timber  and  other 
materials  being  ou  the  banks  of  the  canal 
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the  company's  premises,  the  company  ad- 
vanced money  to  A.  and  took  a  hill  of  sale 
of  these  goods  and  a  symbolical  delivery 
thereof  by  a  half-penny.  Afterwards  an  ex- 
ecution issued  on  a  judgment  confessed  by 

A.  to  the  company  and  the  sheriff  seized 
the  goods  and  A.  became  bankrupt.  Held, 
that  the  best  delivery  that  the  nature  of 
the  goods  would  admit  of,  under  the  cir- 
cumstances, was  made;  and  that  A.,  at  the 
time  of  his  bankruptcy,  had  no  such  pos- 
session of  the  goods,  as  to  entitle  his  assig- 
nees to  take  them.    Manton  v.  Moore,  7  T. 

B.  67.    (Eng.) 

19.  Where  machinery  belonging  to  a 
debtor  was  seized  on  execution  and  sold  by 
the  sheriff  to  a  judgment  creditor  by  bill  of 
sale,  who,  after  marking  the  same  with  his 
initials,  allowed  the  debtor  to  retain  pos- 
session, (upon  an  agreement  to  pay  rent) 
until  he  committed  an  act  of  bankruptcy. 
Held,  that  as  the  change  of  ownership  was 
not  notorious,  the  assignees  were  entitled  to 
recover  the  property  in  trover,  as  there  was 
no  evidence  to  go  to  the  jury,  that  the  bank- 
rupt had  ever  ceased  to  be  the  reputed 
owner.  Lingard  v.  Messiter,  3  D.  <&  R. 
495;  IB.d:  C.  308.     (Eng.) 

20.  Where  A.  makes  abill  of  sale  of  goods 
to  B.,  who  allows  them  to  remain  in  A.'s 
possession  up  to  the  time  of  his  bankruptcy, 
the  mere  fact  that  the  bill  of  sale  before  the 
bankruptcy  had  been  duly  registered,  does 
not  prevent  the  goods  from  passing  to  the 
assignees,  as  goods  in  the  possession,  order 
and  disposition  of  the  bankrupt,  with  the 
consentof  the  true  owner.  Badger  j).  Shaw, 
2  El.  4  El.  472;  6  Jur.,  N.  S.  377;  29 
L.  J.,  Q.  JS.  73;  8  W.  B.  210;  1  L.  T.,  N. 
fi.  323.    (Eng.) 

21.  Taken  or  obtained  on  foreign 
process,  vesting  in.  D.,  a  resident  of 
England,  became  indebted  to  a  partnership, 
two  of  the  partners  of  which  resided  in 
England,  and  the  third  in  a  foreign  country, 
which  last  mentioned  partner,  after  D.had 
become  insolvent,  knowing  that  D.  had 
stopped  payment,  and  after  a  commission  of 
bankruptcy  had  in  fact  issued  against  him, 
attached  a  debt  due  D.  in  the  foreign  country 
in  the  names  of  all  the  partners  and  ob- 
tained payment  of  it  under  a  judgment  of  a 
court  of  justice  in  that  country.    The  as- 


signees of  D.  have  a  right  to  recover  the 
moneys  so  received  by  such  foreign  partner 
in  an  action  against  all  the  partners  for 
money  received  to  the  use  of  the  assignees. 
Phillips  V.  Hunter,  2  H.  Bl.  402.     (Eng.) 

22.  A  British  creditor  of  the  bankrupt 
who  holds  possession  of  the  goods  of  the 
bankrupt  situate  in  a  foreign  state  by  vir- 
tue of  the  laws  of  such  state  is  answerable 
for  them  to  the  assignees  in  bankruptcy.  In 
re  Eobinson,  11  Jr.,  Chanc. Bep.  385.  (Eng.) 

23.  Title  to,  as  between  assignees 
and  mortgagees.  Where  shipbuilders 
assign  a  vessel,  in  the  process  of  construc- 
tion to  A.,  to  secure  an  advance  made  by 
him,  under  an  agreement  so  to  do,  and  by 
which  agreement  the  advance  was  to  be  a 
charge  on  the  vessel ;  and  the  ship  builders 
became  bankrupt,  while  they  were  building 
the  vessel,  it  was  held,  that  the  vessel  was 
not  in  the  order  and  disposition  of  the  bank- 
rupts, and  that  A.'s  lien  for  the  monies  ad- 
vanced was  not  destroyed  by  the  bankrupt- 
cy.    Swainston  v.  Clay,  4  Giff.  187.  (Eng.) 

24.  A  trader  mortgaged  his  goods  with 
the  right  to  hold  and  make  use  of  them,  un- 
til default  in  the  payment  of  the  money  se- 
cured after  a  demand  in  writing,  and  he 
was  allowed  to  remain  in  possession  of  the 
goods  by  the  mortgagee  up  to  the  time  of 
the  bankruptcy.  Held,  that  the  goods 
were,  at  the  time  of  the  bankruptcy  of  the 
trader,  in  his  possession,  order  and  disposi- 
tion, with  the  consent  of  the  true  owner,  and 
therefere  passed  to  his  assignees.  Ereshney 
V.  Oarrick,  1  H.  S  N.  653 ;  26  L.  J.,  Exch. 
129.     (Eng.) 

25.  L.  was  notoriously  in  the  habit  of 
receiving  implements  from  makers  and  hav- 
ing them  on  his  premises  and  disposing  of 
them  on  commission  for  account  of  the  ma- 
kers. The  plaintiff,  an  agricultural  imple- 
ment maker,  sold  a  portable  steam  engine 
to  L.,  who  paid  part  of  the  purchase  money 
and  secured  the  balance  by  a  mortgage  to 
the  plaintiff  on  the  steam  engine.  This 
mortgage  contained  the  usual  proviso,  ren- 
dering it  void  on  payment  and  power  of  en- 
tering, seizing  and  selling  the  engine  by  the 
plaintiff  on  default  of  payment  on  the  part 
of  L.,  after  a  written  demand.  This  mort- 
gage was  registered  under  17  and  18  Vict. 
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c.  36.  L.  took  possession  of  the  engine,  and 
was  in  the  habit  of  letting  it  out  on  hire  in 
the  way  of  his  trade,  and  the  engine  was  in 
the  possession  of  a  farmer,  to  whom  it  had 
been  so  let  at  the  time  L.  became  bankrupt, 
up  to  which  time  no  written  demand  for 
payment  had  been  made  on  him'  by  the 
plaintiff.  In  an  action  brought  by  L.'s  as- 
signees, by  the  plaintiff,  it  was  held,  that  the 
engine  was  in  the  possession,  order  and  dis- 
position of  the  bankrupt  at  the  time  of  his 
bankruptcy,  with  the  consent  of  the  plaintiff, 
and"  that,  therefore,  he  had  no  right  to  the 
engine  as  against  the  assignees  in  bankruptcy. 
Hornsby  v.  Miller,  1  El.  d  Bl.  192 ;  5  Jm., 
N.  S.  938 ;  28  L.  J.,  Q.  B.  99.     (Eng.) 

26.  Vesting  and  not  vesting  in 
assignees.  A  horse  contractor  let  out  a 
cart  horse  to  a  firm,  who  had  it  in  their  pos- 
session for  more  than  a  year,  and  then  be- 
came bankrupt.  It  was  held,  that  it  did 
not  pass  to  and  vest  in  their  assignees  as  be- 
ing in  their  reputed  ownership.  Ex  parte 
Wiggins,  2  Beac.  <§•  Chit.  269.     (Eng.) 

27.  Trustees  were  directed  to  raise  out 
of  real  estate  by  sale,  mortgage  or  other- 
wise, 2,000i.,  for  proportions  to  be  paid  to 
younger  children.  Before  the  proportions 
were  raised  or  payable,  one  of  the  younger 
children  created  an  incumbrance  on  his  share, 
of  which  no  notice  was  given  to  the  trustees 
till  after  his  bankruptcy.  Held,  that  the 
interest  of  the  bankrupt  was  not  of  the  na- 
ture of  realty  so  as  to  exempt  it  from  the 
doctrine  of  notice,  and  that  the  share  passed 
to  and  vested  in  the  assignees  in  bankruptcy 
as  in  the  order  and  disposition  of  the  bank- 
rupt. In  re  Hughes,  ZH.d^M.  89;  33  L. 
J.,  Chanc.  725 ;  12  W.  B.  1025 ;  10  i.  T.,N. 
S.  813.    (Eng.) 

28.  Where  money  was  paid  into  a  bank 
through  the  clerk  thereof  on  the  same 
evening  that  one  of  the  partners  of  the  bank 
made  a  declaration  of  insolvency  in  the  ab- 
sence of  and  without  the  knowledge  of  his 
partner,  who,  however,  concurred  in  allow- 
ing the  bank  to  remain  closed,  and  both  the 
partners  were  afterwards  adjudged  bank- 
rupts, it  was  held,  that  the  money  so  de- 
posited passed  to  the  assignees.  Ex  parte 
Glutton,  1  Fonb.,  N.  B.  16.     (Eng.) 

29.  Where  money  is  received  by  an  over- 


seer of  the  poor,  and  kept  apart  by  itselfj 
and  he  becomes  a  bankrupt,  it  does  not  pass 
to  and  vest  in  his  assignees.  Rex  v.  Egging- 
ton,  1  T.  B.  369.    (Eng.) 

30.  Where  a  solicitor  made  a  valid  agree- 
ment with  A.,  by  which  A.  paid  the  bill  of 
costs  already  incurred  in  a  suit  in  chancery 
and  the  solicitor  agreed  to  refund  the  amount 
in  the  event  of  A.'s  obtaining  a  decree  of 
costs,  and  A.  shortly  afterwards  became 
bankrupt,  obtained  his  certificate  and  died. 
The  suit  proceeded,  and  a  decree  made  by 
which  costs  were  awarded  to  A.  It  was 
held,  that  the  contingent  right  to  have  the 
amount  advanced  by  him  as  costs  repaid 
under  the  agreement  was  an,  interest  in  A., 
which  on  his  bankruptcy  passed  to  his  as- 
signees, and,  consequently,  that  they  were 
entitled  to  recover  the  sum  so  paid  by  A. 
as  money  received  to  their  use.  By  the  de- 
cree the  solicitorj  in  addition  to  the  sum 
paid  to  him  by  A.,  received  a  further  sum 
for  costs  due  a  former  solicitor  in  the  suit. 
Held,  that  the  assignees  were  not  entitled  to 
receive  this  sum,,  although  it  appeared  that 
no  claim  had  been  made  thereto^by  such  for- 
mer solicitor.  Morgan  v.  Taylor,  5  C.  B., 
N.  S.,  653 ;  7  Jm.,  N.  -S.  791;  28  L.  J.,C.P 
178;  7  W.  B.  285.    (Eng.) 

31.  Where  a  plant  and  stock  had  been 
purchased  by  a  trader  under  an  agreement 
to  pay  the  purchase  money  by  instalments, 
and  no  assignment  thereof  to  be  executed  un- 
til all  the  assignments  had  been  paid,  but 
with  the  right  in  the  vendor  to  reenter  and 
expel  the  purchaser  in  case  of  default  in  pay- 
ment of  the  instalments  for  fourteen  days 
after  notice  in  writing.  And  default  having 
been  made  in  the  payment  of  the  instalments 
and  the  purchaser  having  become  bankrupt 
and  the  vendor  having  neglected  to  avail  him- 
self of  his  power  of  reentry.  It  was  held, 
that  the  assignees  of  the  purchaser  were  en- 
titled to  recover  the  whole  value  of  the 
goods,  in  an  action  against  the  wrong- 
doer. Turner  ».  Hardcastle,  11  C.B.,N.S. 
683;  nL.J.,C.P.  193.    (Eng.) 

82.  Books  left  by  the  owner  with  a 
bookseller,  as  part  of  his  general  stock, 
and  sold  by  him  on  commission,  do  not,  on 
his  bankruptcy,  pass  to  his  assignees  as  be- 
ing in  his  possession,  order  or  disposition,  as 
reputed  owner,  within  6  Geo.  4,  c.  16,  s. 
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72.    Whitefield  v.  Brand,  16  M.  <&  W.  282; 
16  L.  J.,  Exch.  103.    (Eng.) 

33.  Where  a  person  who  has  purchased 
wine  from  a  merhant,  allows  it  to  remain  in 
his  cellar  for  the  purpose  of  ripening  and  the 
merchant  becomes  bankrupt,  his  assignees 
my  take  the  wine  as  being  in  the  possession 
of  the  merchant  at  the  time  of  his  bankruptcy. 
Tanner  v.  Barnett,  PeaJce's  Add.  Gas.  28. 
(Eng.) 

34.  Where  A.  shipped  coal  to  foreign 
ports  under  a  contract  with  the  admiralty, 
and  in  pursuance  of  the  terms  of  the  con- 
tract delivered  tlu-ee  parts  of  the  bills  of 
lading  to  the  admiralty,  keeping  the  fourth 
part  himself,  which,  however,  he  afterwards 
deposited,  together  with  the  policies  on  the 
ships,  with  B.  to  secure  an  advance.  Ac- 
companying the  deposit  was  a  letter,  stating 
that  it  was  made  to  secure  the  advance,  and 
undertaking  to  enable  B.  to  receive  the  value 
of  the  cargoes,  in  case  of  default  in  the  re- 
payment of  the  advance  at  maturity  or  on 
demand.  No  notice  was  given  to  the  admi- 
ralty by  B.  until  after  he  became  aware  of 
an  act  of  bankruptcy  committed  by  A.,  on 
which  an  adjudication  was  afterwards 
founded.  It  was  held,  that  the  monies 
due  A.  from  the  admiralty  passed  to  and 
vested  in  his  assignees,  under  the  order  and 
disposition  clause  of  12  &  13  Vict.  c.  106,  s. 
125 ;  and  that  the  cargoes  having  been  de- 
livered, the  owners  of  the  ships  had  no 
claim  against  the  monies  for  unpaid  freight. 
North  v.  Gurney,  1  Johns.  &  H.  309 ;  9  W. 
R.  678 ;  5  L.  T.,  N.  S.  18.     (Eng.) 

35.  Where  agents  abroad  of  a  merchant, 
who  holds  the  bills  of  lading  of  an  expected 
cargo,  have  an  interest  in  the  profits  thereof 
and  sell  such  cargo  without  the  knowledge 
of  the  merchant,  who  was  the  owner  there- 
of, and  who  had  previously  pledged  the  bills 
of  lading  for  value.  After  such  sale  the 
merchant  became  bankrupt  and  induced  the 
agents  to  replace  the  goods  disposed  of  by 
others,  of  which  the  agents  gave  him  bills 
of  lading,  and  he  sent  them  to  the  pawnees 
to  make  good  their  security.  It  was  held, 
that  the  substituted  goods  passed  to  the 
assignees.  Meyer  v.  Sharp,  5  Taunt.  74 ;  2 
Rose,  124.    (Eng.) 

36.  Where  a  person  sends  his  servant  to 
sell  his  timber  at  another  man's  wharf,  and 
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the  owner  of  the  wharf  becomes  bankrupt, 
such  timber  does  not  pass  to  and  vest  in  his 
assignees,  as  goods  in  his  order  and  disposi- 
tion at  the  time  of  his  bankruptcy.  Body  v. 
Esdaile,  IG.&P.  62.    (Eng.) 

37.  Where  a  bill  of  sale  of  stock  in 
trade  and  all  his  other  effects,  was  executed 
to  a  trader  by  an  auctioneer,  who  in  pursu- 
ance of  an  arrangement  came  on  the  pre- 
mises of  the  trader  and  attempted  to  sell 
goods,  but  nothing  was  sold  as  there  were 
no  buyers ;  the  auctioneer  then  left  the  pre- 
mises, and  the  trader  continued  to  carry  on 
business  for  five  days  thereafter,  when  he 
became  bankrupt.  Although  the  sale  was 
advertised,  it  did  not  appear  that  the  goods 
were  advertised  to  be  sold  as  the  goods  of 
the  auctioneer.  Held,  that  notwitstanding 
the  attempted  sale,  the  goods  were  in  pos- 
session of  the  bankrupt  as  reputed  owner, 
with  the  consent  of  the  true  owner  at  the 
time  of  the  bankruptcy  and  therefore  passed 
to  and  vested  in  the  assignees  of  the  trader. 
Reynolds  v.  Hall,  ^B.t&N.  519 ;  28  L.  J., 
Exch.  257.    (Eng.) 

38.  Where  A.  was  accustomed  to  send 
skins  to  B.'s  tan-yard  to  be  dressed,  with 
an  account  in  the  form  of  a  sale  of  each 
parcel  to  B.;  and  B.  rendered  an  account 
of  the  dressed  leather,  as  being  sold  by  him 
to  A.  This  mode  of  dealing  was  only  prac- 
tised by  B.  with  A.,  and  he  was  not  in  the 
habit  of  dressing  skins  for  any  other  per- 
sons. At  the  time  of  B.'s  bankruptcy  a 
quantity  of  these  skins  were  mixed  with  his 
general  stock.  It  was  held,  that  the  skins 
passed  to  and  vested  in  the  assignees  of  B. 
on  the  principle  of  reputed  ownership.  Ex 
parte  Batten,  3  Beac.  &  Chit.  328.    (Eng.) 

39.  Where  A.  was,  at  the  time  of  mort- 
gaging the  copyright,  and  the  type  and  ma- 
chinery used  in  printing  a  newspaper,  to  B., 
the  sole  registered  proprietor  of  such  news- 
paper, and  continued  so  to  be,  and  was  gen- 
erally known  and  recognized  as  its  proprie- 
tor, and  the  type  and  machinery  were  seized 
by  the  sheriff  under  a  fieri  faaias  upon  a 
judgment  of  a  creditor,  and  two  days  there- 
after A.  was  declared  bankrupt.  Held,  that 
A.'s  right  to  publish  the  newspaper  was, 
under  12  and  13  Vict.  c.  106,  s.  125,  goods 
and  chattels,  and  were  in  the  order  and  dis- 
position of  the  bankrupt  at  the  time  of  his 
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bankruptcy  and  passed  to  his  assignees,  but 
that  the  type  and  machinery  were  not  in  his 
order  and  disposition  and  therefore  did  not 
pass.  In  re  Baldwin,  ex  parte  Foss,  2  De 
G.  &  J.  230 ;  4  Jur.,  N.  S.  522 ;  27  L.  J., 
Bank.  17.    (Eng.) 

40.  Mortgage  of  in  "Wisconsin.  A 
mortgage  of  personal  property  being  under 
the  laws  of  Wisconsin  ineffectual  to  pass 
after  acquiring  property,  the  assignees  in 
bankruptcy  is  entitled  to  such  property  as 
against  the  mortgagee  who  had  taken  pos- 
session. A  chattel  mortgage  of  all  the  goods 
and  merchandise  in  store  does  not  include 
the  fixtures.  In  re  Eldridge,  (  Wis.)  4  N. 
B.E.  162;  citing  Chenwith  b.  Tenney,  10 
Wis.  B.  397 ;  Sigle  v.  Phelps,  20  Wis.  B. 
398. 

41.  When  bankrupt  reputed 
owner  of  and  when  not.  Where 
goods  are  delivered  to  a  bankrupt  to  sell  in 
the  name  of  another,  his  selling  them  in  his 
own  name  does  not  place  them  in  his  re- 
puted ownership.  Ex  parte  Carlow,  2 
Mont.  <&  Ayr.  39;  4  Deae.  &  Chit.  120. 
(Eng.) 

4S.  Where  A.  who  with  his  son  and 
some  others  formed  a  copartnership,  con- 
veyed by  deed  of  gift  all  his  paintings,  arti- 
cles of  plate  and  other  effects  in  his  dwel- 
ling house  in  trust  for  himself  during  his 
life  and  after  his  death  to  his  son  absolutely. 
At  the  time  of  the  execution  of  the  deed 
formal  possession  was  given  to  the  son  by 
the  delivery  of  one  painting  in  the  name  of 
all,  but  with  that  exception  the  property 
was  left  in  the  possession  of  A.  at  his  house 
and  the  change  of  ownership  was  not  made 
public  further  than  by  its  having  been  com- 
municated by  A.  to  some  of  his  friends.  The 
firm  afterwards  became  bankrupt.  It  was 
held,  that  as  no  notice  of  the  change  of 
ownership  had  been  given,  the  possession  of 
A.  was  referable  to  his  original  title,  and 
that  he  was  in  the  reputed  ownership 
of  the  goods  at  the  time  of  the  bankruptcy. 
Ex  parte  Castle,  3  Mont.,  J),  tfe  J).  17;  7  Jur. 
47 ;  12  L.  J.,  Bank.  30.     (Eng.) 


PETITION. 
1 .  A  limited  company  could  maintain  a 
petition  for  adjudication  under  s.  87  of  the 
English  bankruptcy  act,  1861,  and  the  secre- 


tary could  make  the  necessary  oath.  In 
such  a  case  the  practice  is  for  the  petition 
to  be  sealed  with  the  corporate  seal  and 
signed  by  two  directors  and  the  secretary. 
In  re  Oalthorp,  3  L.  B.,  Ch.  252;  37  L.  J., 
Bank.  17 ;  16  W.  B.  446 ;  18  L.  T.,  N.  8. 
167.     (Eng.) 

2.  A  petition  of  one  of  two  bankrupts  to 
annul  the  flat  was  wrongly  entitled.  It 
was  held,  that  the^ court  might,  after  the  ex- 
piration of  twenty-one  days  from  the  inser- 
tion of  the  advertisement,  permit  the  title  to 
be  amended,  and  the  petition  to  be  served 
on  the  other  bankrupt,  and  that  these  steps 
did  not  render  the  amended  petition  a  new 
proceeding,  so  as  to  be  precluded  by  the 
lapse  of  twenty-one  days.  Ex  parte  Lord, 
ZDeG.S  S.  607  ;  13  Jm.  1067.     (Eng.) 

3.  The  court  will  hear  the  petition  of  a 
marksman,  although  the  attestation  of  it  is 
defective  in  not  stating  that  the  petition  had 
been  read  to  him,  if  the  petitioners'  affidavit, 
being  an  echo  of  the  petition,  is  expressed  in 
the  jurat  to  have  been  read  over  to  him. 
Ex  parte  Washbrook,  2  Mont.,  D.  &  D. 
490 ;  6  Jwr.  156.    (Eng.) 

4.  On  filing  of  a  voluntary  petition  in 
bankruptcy,  the  petitioner  becomes  from 
that  time  a  bankrupt,  so  far  as  any  interfer- 
ence with  the  property  named  in  his  inven- 
tory is  concerned.  In  re  Vogel,  2  N.  B.  B. 
138. 

5.  Where  two  or  more  bankruptcy  peti- 
tions are  presented  for  a^udication  of 
different  members  of  the  same  copartner- 
ship, the  court  may  consolidate  the  proceed- 
ings.   Eng.  lank,  law,  1869,  s.  80. 

6.  The  filing  of  a  separate  petition  by  one 
partner  to  have  a  firm  of  which  he  is  a  mem- 
ber adjudged  bankrupt,  subsequent  to  the 
filing  of  a  petition  by  another  partner  for 
the  same  purpose,  held  to  be  an  assent  by 
the  last  sufficient  to  warrant  an  adjudication 
of  the  firm  as  bankrupts  on  the  first  petition 
filed.    In  re  Lewis,  1  N.  B.  B.  19. 

7.  An  application  by  a  creditor  to  dis- 
miss a  bankrupt's  petition,  upon  the  ground 
of  non-residence,  should  be  by  petition,  and 
not  by  motion,  ^ai^arfe  Austin,  12  fV.B. 
177 ;  9  L.  T.,  N.  S.  492.    (Eng.) 

8.  Amendment  of.    There  being  no 
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surprise  upon  the  debtor,  a  petitioning  cred- 
itor may  amend  his  petition ;  but  an  amend- 
ment nunc  pro  tunc  going  to  the  foundation 
of  the  proceedings,  cannot  be  under  the  39th 
section  of  the  act  of  1867.  In  re  Craft,  1 
JSf.  B.  B.  89 ;  s.  c.  2  Bt.  214;  6  Bl.  G.  G. 
177;  Reed  v.  Cowley,  1  A.  L.  T.  79. 

9.  Where  a  petitioner  averred  that  acts 
were  committed  by  bankrupt,  in  contempla- 
tion of  bankruptcy  and  insolvency,  and  evi- 
dence of  insolvency  only  was  given,  the  peti- 
tion should  be  amended  accordingly.  In  re 
Haughton,  (5'.  D.  N.  Y.)  1  N.  B.  B.  121. 

1 0.  It  seems  that  a  commissioner  of  in- 
solvency has  power  to  allow  a  creditor's  peti- 
tion to  be  amended,  so  as  to  set  forth  more 
precisely  and  fully  the  debt  originally  relied 
on.  Merriam  v.  Sewall,  8  Chrays'  (Mass.^ 
316. 

11.  Amendments  to.  All  petitions 
and  the  schedules  filed  therewith  shall  be 
printed  or  written  out  plainly,  and  without 
abbreviation  or  interlineation,  except  where 
such  abbreviation  or  interlineation  may  be 
for  the  purpose  of  reference ;  and  whenever 
any  amendments  are  allowed,  they  shall  be 
written  and  signed  by  the  petitioner  on  sepa- 
rate paper,  in  the  same  manner  as  the  ori- 
ginal schedules  were  signed  and  verified; 
and  if  the  amendments  are  made  to  dif- 
ferent schedules,  the  amendments  to  each 
schedule  shall  be  made  separately,  with 
proper  reference  to  the  schedule  proposed  to 
be  amended;  and  each  amendment  shall  be 
verified  by  the  oath  of  the  petitioner,  in 
the  same  manner  as  the  original  schedules. 
General  Order  No.  14,  Slip.  Gt.  U.  S. — In 
hanhruptcy. 

12.  By  bankrupt  himself.  Quere, 
whether  an  outlaw  can  petition  for  an  adju- 
dication against  himself.  Ex  parte  Adams, 
4  Jwr.,  N.  S.  1089;  27  L.  J.,  Bank.  37. 
CEng.) 

13.  When  a  bankrupt  presented  a  peti- 
tion for  adjudication  against  himself,  and  he 
thereby  sought  his  own  benefit  alone,  and  to 
be  relieved  against  one  particular  debt  and 
interest,  the  petition  was  not  dismissed,  but 
his  future  property  was  declared  liable  for 
the  debts  proved  and  to  be  proved  under  the 
bankruptcy.    Ex  parte  Hewitt,  &  Jur.,N. 


S.  757  ;  31  L.  J.,  Bank.  83  ;  6  i.  T.,  N. 
S.  730.     (Eng.) 

14.  Where  a  bankrupt  who  had  execu- 
ted a  trust  deed  for  the  benefit  of  his  credi- 
tors, had  obtained  an  adjudication  against 
himself,  the  validity  of  which  was  open  to 
doubt,  the  court  suspended  proceedings  un- 
der it,  at  the  instance  of  a  creditor  undertak- 
ing to  apply  for  an  adjudication  on  his  own 
petition,  although  creditors'  assignees  had 
been  appointed  and  opposed  the  application. 
Ex  parte  Taylor,  6  De  G.,  Mac.  db  G.  737; 
(Eng.) 

15.  By  17  &  18  Vict.  c.  119,  s.  20,  a 
trader  petitioning  for  an  adjudication  of 
bankruptcy,  shall  forthwith,  after  filing  his 
petition,  and  before  adjudication,  make  it 
appear  to  the  satisfaction  of  the  court  that 
his  available  estate  was  sufficient  to  produce 
1502.  at  least.  The  decision  of  the  court  of 
bankruptcy  as  to  value  was  conclusive.  Pen- 
nell  V.  Butler,  18  G  B.  209.     (Eng.) 

1 6.  Where  a  fiat  and  adjudication  pro- 
ceeded on  the  bankrupt's  own  petition,  un- 
der 7  &  8  Vict.  c.  96,  s.  41,  the  title  of  the 
assignees  related  back  only  to  the  act  of 
bankruptcy  on  which  the  fiat  proceeded. 
Stevenson  v.  Newham,  13  G.  B.  285  ;  17 
Jur.  600  ;  22  L.  J.  110.    (Eng.) 

17.  Semble,  it  was  the  same  under  12  & 
13  Vict.  c.  106,  ss.   93,  101.    Id. 

18.  Before  the  English  hanlcruptcy  act 
of  1869,  A.  became  indebted  to  B.  upon  a 
judgment  in  59Z. ;  he  owed  no  other  debts, 
except  some  of  very  trifling  amount,  and  one 
to  his  own  attorney,  for  defending  him  in  an 
action  brought  by  B.  The  only  assets 
which  he  had  possessed,  he  had  sold,  in  or- 
der to  raise  money  to  defend  the  action. 
Held,  that  he  might  petition  against  himself. 
In  re  Bnsby,  12  Jur.,  N.  S.  579 ;  35  L.  J., 
Bank.  23  ;  14  L.  T.,  N.  S.  692.     (Eng.) 

19.  Defective.  The  want  of  an  au- 
thorized signature  to  the  petition  of  a  credi- 
tor under  the  insolvent  laws  is  ground  for 
setting  aside  the  proceedings.  Merrian  v. 
Sewall,  8  Grays'  (Mass.')  316. 

20.  Dismissal  for  want  of  juris- 
diction. A  motion  is  made  to  dismiss  a 
petition  for  want  of  jurisdiction,'  on    the 
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ground  that  a  suit  in  equity,  or  action  at 
law  would  have  been  the  proper  mode  to 
proceed  and  not -by  petition,  for  the  reason 
the  parties  would  be  precluded  access  to 
the  circuit  court  as  appellants  or  plaintiffs 
in  error,  and  would  have  been  deprived  of 
the  benefit  from  rules  of  evidence,  forms  and 
procedure  to  which  parties  to  suits  are  ac- 
customed, but  would  be  by  this  proceeding 
subject  to  only  the  revisory  power  of  the 
circuit  judge  at  chambers  or  in  open  court. 
Petition  dismissed,  and  injunction  ancillory 
to  the  petition  dissolved.  Barstow  v.  Peck- 
ham  et  al.  (B  I.')  5  JV.  JS.  B.  72. 

21.  Filed  in  different  districts. 
Where  a  petition  has  been  filed  in  one  dis- 
trict, and  an  adjudication  thereon  granted, 
another  adjudication  will  not  be  made  in  an- 
other district  wherein  the  proceedings  have 
not  been  first  commenced.  In  re  Leland 
Brothers,  (JV.  D.  N.  F.)  5  N.  B.  B.  222. 

22.  For  discharge.  The  petition  of 
the  debtor  for  his  discharge  must  show  a 
case  of  which  the  officer  to  whom  it  is  pre- 
sented has  jurisdiction,  and  which,  if  true, 
would  entitle  the  petitioner  to  the  things 
prayed  for.  The  People  v.  Bancker,  1  Seh 
den,  106. 

23.  For  review,  service  of.  Where 
objection  is  raised  to  the  service  of  a  petition 
for  review  of  adjudication  in  bankruptcy 
upon  the  attorneys  for  the  petitioner,  for  the 
reason  that  upon  the  adjudication  their  rela- 
tion of  attorney  had  ceased  as  to  petitioning 
creditors.  Held,  that  bankruptcy  proceed- 
ings are  a  single  statutory  case  from  the  fil- 
ing of  the  petition  to  the  discharge  of  the 
bankrupt,  and  that  appearance  cures  defect- 
ive service.  In  re  Alabama  &  Chattanooga, 
K.  R.  Co.,  5  N.  B.  B.  97. 

24.  In  Massachusetts,  need  not 
allege  residence.  Although  a  petitioner 
for  the  benefit  of  the  insolvent  laws  must  be 
a  resident  of  this  commonwealth,  and  have 
his  residence  or  place  of  business  in  the 
county  in  which  the  proceedings  are  institu- 
ted, his  petition  need  not  allege  these  facts. 
Eyan  v.  Merriam,  ith  Allen,  (Mass.")  77. 

25.  May  be  founded  on  judgment. 
A  judgment  debt  is  a  good  debt  on  which  to 


found  a  petition  in  bankruptcy,  although  the 
debtor  has  been  taken  in  execution  under  a 
ca.  sa.,  and  subsequently  and  before  the  date 
of  the  petition  discharged  for  custody  under 
the  insolvent  debtor's  act,  1  &  2  Vict.  c. 
110,  and  the  debt  duly  inserted  in  the  sched- 
ule. Watson  V.  Humphrey,  10  JExch.  784; 
24  L.  J.,  Exch.  190 ;  3  C.  i.  B.  1048 ;  8. 
P.,  in  re  Watson,  2  Bank.  &  Ins.  B.  51. 
(Eng.) 

26.  Of  creditors,    where    same 

must  be  filed.  A  creditor's  petition 
must  be  filed  in  the  district  in  which  the 
bankrupt  resides  or  carries  on  business. 
In  re  Magie,  2  Bt.  368 ;  s.  c.  1  JV.  B.  B. 
153  ;  in  re  Pogerty  et  al.  5  A.  L.  Bev.  163; 
s.  c.  4  JV.  JS.  B.  148 ;  in  re  Leland  Bros.  5 
JV.  JS.  B.  222. 

27.  Of  firm  creditors.  A  special  at- 
torney has  not  authority  to  sign  and  verify 
a  petition  in  bankruptcy  in  the  name  of  the 
firm,  for  such  a  petition  is  not  good  as 
against  a  firm  debtor.  Creditors'  petition 
must  be  signed  and  verified  by  one  of  the  pe- 
titioners. In  re  Steere  &  Pooke,  (K.  I.)  5 
JV.  B.  B.  161. 

28.  Service  of.  A  copy  of  the  peti- 
tion and  of  such  order  to  show  cause  shall 
be  served  on  such  debtor  by  delivering  the 
same  to  him  personally,  or  leaving  the  same 
at  his  last  or  usual  place  of  abode.  Sec.  20 
U.  S.  hankri^t  act,  1867. 

29.  A  non- trader,  much  indebted,  left 
the  realm,  and  an  order  had  been  made 
under  the  English  bankruptcy  act  of  1861, 
s.  79,  for  service  of  a  petition  for  adjudica- 
tion on  him  abroad.  His  solicitor,  with 
whom  he  was  in  communication,  was  pre- 
sent when  the  order  was  made,  but  gave  no 
information,  and  declined  to  accept  service. 
The  petitioner  sent  a  clerk  abroad,  who  was 
unable  to  find  out  and  serve  the  debtor. 
Service  of  the  petition  was  then  ordered  to 
be  made  on  the  solicitor,  and  tbe  debtor  was 
thereupon  adjudged  bankrupt.  Held,  that 
under  the  circumstances,  the  adjudication 
was  good.  In  re  Calthrop,  3  L.  B.,  Ch. 
252;  37  L.  J.,  Bank.  17 ;  18  L.  T.,  JV.  -S". 
166;  16  TT.  iJ.  446.    (Eng.) 

30.  Service  of,  and  order  to  show 
cause.    The  40th  section  of  the  bankrupt 
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act  does  not  intend  that  if  the  debtor  "  can- 
not be  found"  within  the  district  where  the 
proceedings  are  pending  or  hare  been  com- 
menced, that  the  marshal,  as  messenger, 
even  if  cognizant  of  the  whereabouts  of  the 
debtor,  without  the  district  shall  then  prove 
him  to  effect  service.  Such  service  is  inva- 
lid. Ik  re  Alabama  &  Chattanooga  R.  B. 
Co.,  5  N.  B.  B.  97. 

31.  Setting  aside  insolvency  pro- 
ceedings. A  decree  of  this  court  in  equity 
afBrming  the  validity  of  proceedings  in  in- 
solvency upon  a  petition  of  the  debtor  to 
set  them  aside,  is  conclusive  against  any 
subsequent  application  by  a  creditor  to  set 
aside  the  proceedings  on  the  same  and  other 
grounds,  even  if  this  creditor  had  no  notice 
of  the  first  petition  to  this  court.  Merriam 
V.  Sewall,  8  Grays'  QMass.')  316. 

32.  Yerification  of.  Where  the  afB- 
davit  annexed  to  the  petition  of  an  insolvent 
in  proceedings  under  the  two-third  act  was 
not  sworn  to  by  him  before  the  judge,  nor 
subscribed  by  the  judge  prior  to  granting 
the  order  for  the  creditors  to  appear  and 
show  cause.  Held,  that  there  was  a  fatal 
defect  in  the  proceedings  which  rendered  the 
assignment  and  discharge  void  for  want  of 
jurisdiction  ill  the  officer;  and  that  a  sub- 
sequent verification  of  the  petition  would  not 
cure  the  defect.  Ely  ».  Cook,  1  Tiffany, 
(28  N.  Y.)  365. 

33.  Voluntary.  If  any  person  resid- 
ing within  the  jurisdiction  of  the  United 
States,  owing  debts  provable  under  this  act, 
exceeding  the  amount  of  three  hundred  dol- 
lars, shall  apply  by  petition  addressed  to  the 
judge  of  the  judicial  district  in  which  such 
debtor  has  resided  or  carried  on  business  for 
the  next  six  months  immediately  preceding 
the  time  of  filing  such  petition,  or  for  the 
longest  period  during  such  six  months,  set- 
ting forth  his  place  of  residence,  his  inability 
to  pay  all  his  debts  in  full,  his  willingness 
to  swrender  all  his  estate  and  effects  for  the 
benefit  of  his  creditors  and  his  desire  to  ob- 
tain the  benefit  of  the  act ;  and  shall  annex 
to  his  petition  a  schedule  verified  by  oath 
before  the  court  or  before  a  register  in  bank- 
ruptcy, or  before  one  of  the  commissioners 
of  the  circuit  court  of  theU.  S.,  containing 
a  full  and  true  statement  of  all  his  debts. 


and,  as  far  as  possible,  to  whom  due,  with  the 
place  of  residence  of  each  creditor,  if  known 
to  the  debtor,  and  if  not  known  the  fact  to 
be  stated,  and  the  sum  due  to  each  creditor ; 
also  the  nature  of  each  debt  or  demand, 
whether  founded  on  written  security,  obliga- 
tion, contract  or  otherwise,  and  also  the  \ 
true  cause  and  consideration  of  such  indebt-  ,. 
edness  in  each  case,  and  the  place  where 
such  indebtedness  accrued,  and  a  statement 
of  any  existing  mortgage,  pledge,  litii,  judg- 
ment or  collateral  or  other  security  given 
for  the  payment  of  the  same  ;  and  shall  also 
annex  to  his  petition  an  accurate  inventory, 
verified  in  like  manner,  of  all  his  estate,  both 
real  and  personal,  assignable  under  this  act, 
describing  the  same  and  stating  where  it  is 
situated,  and  whether  there  are  any,  and  if 
so  what  encumbrances  thereon.  The  filing 
of  such  petition  shall  be  an  act  of  bankruptcy, 
and  such  petitioner  shall  be  adjudged  a 
bankrupt.  All  citizens  of  the  United  States 
petitioning  to  be  declared  bankrupts  shall,  on 
filing  such  petitions,  and  before  any  proceed- 
ings thereon,  take  and  subscribe  an  oath  of 
allegiance  and  fidelity  to  the  United  States, 
which  oath  shall  be  filed  and  recorded  with 
the  proceedings  in  bankruptcy;  and  the 
judge  of  the  district  court,  or  if  there  be  no 
opposing  party,  any  register  of  said  court  to 
be  designated  by  the  judge,  shall  forthwith, 
if  he  be  satisfied  that  the  debts  due  from 
the  petitioner  exceed  three  hundred  dollars, 
issue  a  warrant,  to  be  signed  by  such  judge 
or  register,  directed  to  the  marshal  of  said 
district,  authorizing  him  forthwith  as  mes- 
senger, to  publish  notice  in  such  newspaper 
as  the  warrant  specifies,  to  serve  written 
or  printed  notices  by  mail  or  personally  on 
all  cj-editors  upon  the  schedule  filed  with 
the  debtor's  petition,  or  whose  names  may 
be  given  to  him  in  addition  by  the  debtor, 
and  to  give  such  personal  or  other  notice  to 
any  persons  concerned  as  the  warrant  speci- 
fies, which  notice  shall  state  that  a  warrant 
in  bankruptcy  has  been  issued  against  the 
estate  of  the  debtor;  that  the  payment  of 
any  debts  and  the  delivery  of  any  property 
belonging  to  such  debtor,  to  him  or  for  his 
use,  and  the  transfer  of  any  property  by 
him,  are  forbidden  by  law ;  that  a  meeting 
of  the  creditors  of  the  debtor,  giving  the 
names,  residence  and  amounts,  so  far  as 
known,  to  prove  their  debts,  and  choose  one 
or  more  assignees  of  his  estate,  will  be  held 
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at  a  court  of  bankruptcy,  to  be  holden  at  a 
time  and  place  designated  in  the  warrant, 
not  less  than  ten  nor  more  than  ninety  days 
after  the  issuing  of  the  same.  Sec.  11  U.  S. 
bankrupt  act,  1867. 

34.  "What  to  contain.  The  inven- 
tory annexed  to  such  petition  should  con- 
tain an  account  of  the  petitioner's  estate, 
real  and  personal,  and  of  all  charges  affect- 
.ng  the  same,  both  as  such  estate  and 
charges  existed  at  the  time  of  his  arrest, 
and  as  they  exist  at  the  time  of  preparing 
the  petition.  Where  the  petition  was  de- 
fective in  the  particulars  above  mentioned, 
the  ofBcer  to  whom  it  was  presented  ac- 
quired no  jurisdiction,  and  his  decision 
granting  a  discharge  was  therefore  reversed. 
The  People  v.  Bancker,  1  Selden,  (5  N.  T.) 
106. 


PETITIONER. 

1 .  Death  of.  Where  a  petitioner  for 
an  adjudication  against  himself  had  the  peti- 
tion granted  and  afterwards  dismissed  and 
having  given  notice  of  appeal  against  such 
dismissal  died,  the  property  meanwhile  re- 
maining in  the  custody  of  the  official 
assignee,  the  court  has  no  jurisdiction  to 
make  an  order  for  the  disposition  of  the  pro- 
perty, or  a  declaration  as  to  the  rights  of 
the  parties.  Ex  parte  Bianconi,  10  L.  T., 
N.S.28B.    (Eng.) 

2.  Qualification  of.  The  fact  that  a 
person  becomes  a  petitioning  creditor  of  an 
insolvent  for  the  nominal  amount  of  a  debt 
purchased  by  him  at  a  discount,  rather  than 
the  amount  paid  by  him,  will  not  per  se 
vitiate  the  discharge.  Small  v.  Graves,  7 
Barb.  576. 


PETiriONING-  CREDITOR, 

I .  Before  the  English  bankruptcy  act  of 
1869.  When  a  petitioning  creditor  failed  to 
proceed  and  to  obtain  an  adjudication  on  a 
petition  against  a  non-trader,  it  was  not 
competent  for  another  creditor  to  apply  for 
an  adjudication  upon  that  petition.  In  re 
Bristow,  3  L.  B.,  Ch.  247 ;  37  L.  J.,  Bank. 
9;  18  i.  T.,  N.  S.  222;  16  W.  B.  385. 
(Eng.) 


2.  A  husband  alone  cannot  be  a  petition- 
ing creditor  in  respect  of  a  debt  due  partly 
to  him  in  his  own  right  and  partly  to  his 
wife  dum  sola.  Ramsey  v.  George,  1  M.  <& 
S.  176. 

3.  A  limited  company  can  maintain  a 
petition.  In  re  Calthorp,  3  L.  B.,  Ch.  App. 
252.     (Eng.) 

4.  And  his  debt.  A  factor  who  sells 
goods  in  his  own  name,  without  a  del  credere 
commission  is  a  good  petitioning  creditor 
against  the  purchaser,  although  he  has 
merely  communicated  the  name  of  the  pur- 
chaser to  his  principal.  Sadler  v.  Leigh,  4 
Camp.  185;  2  Bose,  286.     (Eng.) 

5.  But  he  ceases  to  be  so  when  the  prin- 
cipal has  agreed  with  him  to  consider  the 
purchaser  as  his  debtor,  and  has  taken  steps 
for  recovering  the  debt  directly  from  the 
purchaser.    Id. 

6.  G-iving  money  or  security  to. 
The  defendants,  on  whose  petition  a  fiat  had 
issued  received  a  payment  from  the  bank- 
rupt, whereby  they  obtained  more  in  the 
pound  than  his  other  creditors.  The  fiat 
not  having  been  proceeded  on  was  annulled, 
and  another  fiat  issued  on  the  petition  of  a 
creditor  whose  debt  was  due  before  the  pay- 
ment made  to  the  defendants.  Held,  that 
this  payment  was  an  act  of  bankruptcy 
within  6  Geo.  4,  c.  16,  s.  8,  in  which  the 
last  fiat  was  sustainable,  and  that  as  no  per- 
son had  been  appointed  by  the  commission- 
ers under  that  section  to  whom  the  money 
paid  was  to  be  returned  by  the  defendants, 
the  assignees  of  the  bankrupt  were  entilled 
to  recover  it.  Ellis  v.  Russell,  10  Q.  B.  952 ; 
11  Jv/r.  321 ;  16  L.  J.,  Q.  B.  428 ;  see  24  & 
25  Vict.  c.  134,  s.  227.    (Eng.) 

7.  An  adjudication  was  made  against  a 
trader  in  1861,  which  was  afterwards  an- 
nulled. Another  adjudication  was  made  in 
1862.  The  act  of  bankruptcy  on  which  the 
second  adjudication  was  founded  was  a  pay- 
ment of  1,000Z.  to  the  party  at  whose  in- 
stance the  adjudication  was  made,  in  settle- 
ment of  his  demand.  The  commissioner 
confirmed  the  adjudication  of  1862.  On 
appeal  the  court  (having  called  for  other 
evidence  than  that  which  was  before  the 
commissioners,  was  of  opinion  that  the  pay- 
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ment  of  the  1,000?.  not  being  proved  to  have 
been  made  by  an  agent  on  behalf  or  with 
the  knowledge  or  consent  of  the  bankrupt, 
was  not  a  compounding  with  the  petitioning 
creditor,  within  12  &  13  Vict.  c.  106,  s.  7, 
and  annulled  the  adjudication.  In  re  Rus- 
sell, 31  L.  J.,  Bank.  37 ;  6  i.  T.,  N.  S.  138. 
(Eng.) 

8^  "Want  of.  A  supposea  bankrupt  as- 
signs, by  appropriate  words,  in  consideration 
of  5s.  his  estate  to  the  comtaissioners  for 
the  use  of  his  creditors  claiming  under  the 
commission.  The  proceedings  fail  for  want 
of  a  sufficient  petitioning  creditor.  No  in- 
terest vests  by  the  assignment.  Joy's  les- 
see V.  Wager,  3  Tates'  Pa.  B.  138. 

9.  Who  may  be  petitioning  cred- 
itors. One  of  three  executors  may,  by 
himself,  be  a  good  petitioning  creditor,  on  a 
debt  due  to  the  testator.  Treasure  v.  Jones, 
1  Selw.,  N.  P.  265.     (Eng.) 

10.  A  commission  may  be  taken  out 
by  an  executor  before  probate.  Ex  parte 
Padley,  3  Madd.  241;  Btick,  235.     (Eng.) 

11.  So  a  commission  may  be  supported 
on  a  debt  due  to  a  petitioning  creditor  in  the 
character  of  executor,  although  he  had  not 
obtained  a  probate  on  a  sufficient  stamp  at 
the  time  when  the  commission  issued  if  he 
afterwards,  before  adjudication,  obtained  a 
valid  probate,  for  that  has  relation  back  to 
the  testator's  death.  Rogers  v.  James,  7 
Taunt.  147 ;  2  Marsh,  425.     (Eng.) 

12.  A  husband  alone  cannot  be  a  peti- 
tioning creditor  to  support  a  commission,  in 
respect  of  a  debt  composed  partly  of  a  sum 
of  money  due  to  his  wife  dum  sola.  Ram- 
sey V.  George,  1  M.  S  S.  176 ;  1  Bose,  108. 
(Eng.) 

1 3.  But  a  husband  alone  may  sue  out  a 
commission  upon  a  note  given  to  the  wife 
drnm  sola.  Ex  pa/rte  Barber,  1  Qlyn  d;  J.\. 
(Eng.) 

14.  An  infant  could  not  be,  before  12 
&  13  Vict.  c.  106,  s.  89,  and  24  &  25  Vict, 
c.  134,  s.  87,  a  petitioning  creditor,  because 
he  could  not  enter  into  the  necessary  bond. 
Ex  parte  Barrow,  3  Ves.  Jur.  554.     (Eng.) 

1 5.  Nor  could  a  commission  be  supported 
upon  a  petitioning  creditor's  debt,  made  up 


of  debts  due  to  several  persons,  if  one  of 
them  was  an  infant,  and  a  separate  creditor 
of  the  trader.  Ex  parte  Morton,  Bmh,  42. 
(Eng.) 

1 6.  One  partner  cannot  be  a  petitioning 
creditor  against  another,  unless  the  debt  is 
such  as  he  might  maintain  an  action  upon. 
"Windham  v.  Patterson,  1  Starh.  144;  2 
Base,  466 ;  see  Marson  v.  Barber,  Gow,  17. 
(Eng.) 

17.  But  it  is  no  objection  that  the  peti- 
tioning creditor  was  in  partnership  with  the 
bankrupt  in  a  particular  transaction,  pro- 
vided the  debt  does  not  arise  out  of  that 
particular  transaction.    Id. 

18.  The  petitioning  creditors  were  in 
pleading  stated  to  be  A.  &  B.,  0.  &  D.  and 
E.  &  F.,  without  distinctly  alleging  them  to 
constitute  firms.  Held,  no  ground  for  hold- 
ing the  fiat  void.  Byers  v.  Southwell,  8 
Scott,  258.     (Eng.) 

1 9.  If  one  of  three  partners  undertake  to 
provide  for  two  bills  drawn  by  the  three 
and  accepted  by  a  fourth  person,  such  three 
partners  cannot  be  petitioning  creditors  on 
a  commission  against  the  acceptor,  although 
the  conduct  of  the  partner  may  as  against 
his  co-partners  have  been  fraudulent.  Rich- 
mond V.  Heapy,  1  Starh.  202.     (Eng.) 

20.  A  commission  cannot  be  supported 
on  the  petition  of  one  only  of  two  partners 
to  whom  a  joint  debt  is  due.  Buckland 
«.  Newsome,  1  Taunt.  477;  1  Camp.  474. 
(Eng.) 

2 1 .  "Wife  may  be.  Any  person,  even 
a  wife,  who  is  a  creditor  may,  under  the 
39th  section  of  the  bankrupt  act  of  1867,  file 
an  insolvency  petition  for  the  adjudication 
of  a  debtor,  who  is  committing  or  has  com- 
mitted acts  of  bankruptcy  within  the  speci- 
fied time.  In  re  Overton,  (iV.  D.  N.  Y.) 
SN.B.B.SeG. 


PETITIONING-  CREDITOR'S 
ATTORNEY. 

1.  Counsel  fees  of.  Where  counsel 
for  petitioning  creditors  obtains  an  adjudi- 
cation, and  performs  other  services  incident 
to  the  bankruptcy  proceedings,  but  it  does 
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not  appear  that  he  has  in  any  way  recovered 
property  fraudulently  conveyed  or  possessed 
of  by  creditors,  and  the  assets  of  the  estate 
amount  to  about  the  sum  of  fifteen  thousand 
dollars,  an  allowance  of  one  thousand  dollars 
made  to  the  counsel  for  petitioning  creditors 
by  the  register,  before  whom  the  proceed- 
ings are  pending  is  "  too  extravagant,"  and 
■ffill  not  be  confirmed  unless  assented  to  by 
the  assignee,  the  bankrupt  and  all  the  cred- 
itors who  have  proved  their  debts.  In  re 
Sanger  &  Scott,  (S.  D.  N.  r.)  5  N.  B.  B. 
64. 


PHYSICIAN'S  CLAIM. 

1.  When  a  preferred  claim.  A 
claim  for  services  rendered  by  a  physician 
in  the  last  sickness  of  the  testator  or  intes- 
tate is  a  preferred  4ebt,  and  not  subject  to  a 
payment  pro  rata  under  a  commission  of 
insolvency.  And  if  the  creditor,  before  the 
estate  is  rendered  insolvent,  hands  such  pre- 
ferred claim  to  the  executor  and  demands 
payment,  no  presumption  of  law  arises  that 
the  creditor  intended  that  the  claim  should 
be  laid  before  the  commissioners ;  and  he  is 
not  bound  by  any  acts  of  theirs  in  relation 
to  his  claim  thus  coming  before  them  from 
the  executor  without  authority.  Tlintner 
V.  Hanley,  18  Me.  B.  270. 


PLACE. 

1 .  At  what.  A  creditor  has  a  right  to 
call  upon  his  debtor  for  money  due  to  him 
at  the  lodgings  of  the  latter  or  any  other 
pUce  where  he  knows  he  may  be  found, 
although  it  is  not  his  place  of  business ;  and 
a  denial  to  a  creditor  then  is  equally  an  act 
of  bankruptcy  as  though  he  were  denied  at 
his  place  of  business,  although  the  debtor  is 
always  accessible  at  his  place  of  business  in 
London.  Park  v.  Prosser,  1  C.  d^  P.  176. 
(Eng.) 

2.  Where  a  country  trader  was  in  the 
habit  of  coming  up  occasionally  to  London, 
and  staying  a  day  or  two  at  a  friend's  house, 
where  he  wrote  his  letters,  and  used  to  order 
goods  to  be  sent  to  him  there,  and  a  creditor 
lived  in  the  same  street ;  he  told  his  friend 
not  to  inform  the  creditor  he  was  in  town, 
because  the  latter  would  be  asking  him  for 


money,  and  shortly  afterwards  the  creditor 
called  at  the  house  upon  business,  where- 
upon the  bankrupt  went  into  a  back  ware- 
house for  ten  minutes  or  a  quarter  of  an  hour 
to  avoid  seeing  him.  Held,  that  this  was  a 
beginning  to  keep  house.  Curties  v.  Willes, 
4D.cl!B.  224;  B.  i&  M.  58 ;  1  C.  (&  P.  211. 
(Eng.) 

3.  Of  business.  A  person  whose  place 
of  residence  is  without  the  judicial  district, 
but  who  has  a  fixed  place  of  daily  business 
within  the  district  will  be  appointed  an 
assignee  in  proper  cases.  In  re  Loder  et  al 
iS.  B.  N.  r.)  2  iV.  B.  B.  161. 

4.  Where  it  appears  even  after  an  adjudi- 
cation of  involuntary  bankruptcy  (although 
with  consent  of  debtors)  that  the  bankrupts 
had  a  notorious  place  of  business  in  another 
district,  up  to  within  six  weeks  prior  to  the 
filing  of  a  petition  of  bankruptcy  against 
them  in  the  district  in  which  the  adjudica- 
tion was  made,  the  court  decided  that  it 
could  not  entertain  a  voluntary  petition  pre- 
sented by  the  bankrupts  for  adjudication 
owing  to  the  fact,  that  they  had  not  carried 
on  business  in  the  district  in  which  the  peti- 
tion was  filed.  In  re  Fogerty  &  Gerrity, 
(CaZ.)  4  N.  B.  B.  148 ;  citing  in  re  Magie,  1 
N.  B.  B.  153;  in  re  Walker,  1  N.  B.  B.  90. 


PLEA. 

1 .  Of  discharge.  A  plea  setting  up  a 
discharge  under  the  bankrupt  act  of  1841, 
must  aver  that  at  the  time  of  presenting 
his  petition,  the  defendant  'was  owing  debts 
which  had  not  been  created  in  consequence 
of  a  defalcation  as  a  public  ofBcer  or  as 
executor,  administration,  guardian  or  trustee, 
or  while  acting  in  any  other  fiduciary  capa- 
city. Such  an  allegation  is  matter  of  sub- 
stance, and  is  necessary  to  show  that  the 
district  court  had  jurisdiction.  It  is  neces- 
sary for  the  defendant  not  only  to  aver  in 
such  a  plea  that  he  owed  debts,  but  that 
they  were  of  the  kind  specified  in  the  bank- 
rupt act.  It  is  not  sufficient  for  him  to 
allege  in  his  plea  that  he  was  a  bankrupt  and 
entitled  to  the  benefit  of  the  act.  Ooates  v. 
Simmons,  4  Barb.  403. 

2.  A  discharge  under  the  bankrupt  act  of 
1841  may  be  pleaded  in  bar  to  an  action  up- 
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on  a  judgment  founded  upon  a  debt  existing 
when  the  bankrupt  filed  his  petition,  but 
which  judgment  was  recovered  before  the 
discharge  was  granted,  so  that  the  defendant 
had  no  opportunity  of  pleading  such  dis- 
charge in  the  suit.  Dressar  v.  Brooks,  3 
Barb   429. 

3.  In  a  plea  of  a  discharge  of  an  insolvent 
debtor,  under  the  ninth  section  of  the  act 
for  giving  relief  in  case  of  insolvency,  the 
fact  that  the  insolvent  was  indebted  to  the 
creditor,  in  whose  application  the  proceed- 
ings were  had,  in  a  sum  less  than  $25,  must 
be  expressly  averred  or  the  plea  is  bad  on 
general  demurrer.  The  recital  of  the  fact  in 
the  discharge  set  forth  in  the  plea,  will  not 
supply  the  defect  in  the  averments,  giving 
jurisdiction  to  the  ofSoer.  Wheeler  v. 
Townsend,  3  Wend.  247. 

4.  Of  discharge  after  default.  A 
defendant  will  be  allowed  to  plead  his  bank- 
rupt discharge  on  terms,  after  default, 
where  he  delayed  to  plead  it  previous  to  de- 
fault. Carter  v.  Goodrich,  1  How.  P.  B. 
239. 

5.  Of  insolvency  of  intestate.  To 
a  scire  facias  against  an  adminstrator  to  have 
execution  of  ajudgment  recovered  against  him 
in  that  capacity,  he  pleaded  the  insolvency 
of  the  intestate,  as  established  and  ascer- 
tained since  the  recovery,  and  the  plea  was 
holden  to  be  good.  Coleman  v.  Hall,  adm. 
12  (^Mass.)  570. 

6.  Of  insolvent's  discharge.  A  plea 
of  an  insolvent's  discharge  cannot  be  joined 
with  a  plea  of  mutual  record,  but  the  mis- 
joinder can  only  be  taken  advantage  of  by 
special  demurrer  or  by  motion.  If  a  party 
plead  a  judgment  he  must  show  the  certainty 
of  it,  setting  forth  the  parties,  and  the  court 
in  which  it  was  obtained,  and  the  plea  of  an 
insolvent's  discharge  ought  to  set  forth  the 
action  in  which  the  debtor  was  imprisoned, 
the  court  out  of  which  the  execution  was 
issued,  and  the  name  of  the  creditor  upon 
whose  application  the  proceeding  was  insti- 
tuted. A  defect  in  the  averments  of  a  plea 
as  to  these  particulars,  is  a  matter  of  sub- 
stance and  may  be  taken  advantage  of  by 
general  demurrer.  Delavan  v.  Stanton,  2 
Hall,  211. 

Gaz.  84 


7.  Of  non-assumpsit,  undue  in- 
fluence. Non-assumpsit  might  be  pleaded 
in  an  action  on  a  bill  of  exchange  or  note 
given  contrary  to  12  &  13  Vict.  c.  196,  s. 
292,  which  relates  to  undue  influence  m  ob- 
taining his  discharge.  Weeks  v.  Argent,  16 
M.  &  W.  817 ;  11  Jur.  525 ;  16  L.  J., 
Exch.  209.    (Bng.) 


PLEADING-S. 

1.  In  the  bankrupt  court  all  pleadings 
must  be  special,  and  therefore  a  mere  gen- 
eral denial  of  the  intent  with  which  an  act 
is  alleged  to  have  been  done,  is  not  a  good 
defence  to  a  charge  of  having  committed  an 
act  of  bankruptcy,  but  the  respondent  must 
also  allege  and  prove  with  what  intent  he 
did  the  act  complained  of.  When  the  un- 
lawful intent  is  the  necessary  consequence 
of  the  act  charged,  as  in  the  case  of  a  pay- 
ment of  one  creditor  by  an  insolvent,  a  mere 
denial  of  such  intent  is  no  answer  to  the  pe- 
tition, and  judgment  may  be  given  against 
the  respondent  as  upon  a  failure  to  answer. 
In  re  Silverman,  4  N.  B.  iJ.  173. 

2.  A  declaration  by  assignees,  that  in 
consideration  that  R.,  before  his  bankrupt- 
cy, would  sell  goods  to  the  defendant,  the 
defendant  agreed  to  pay  for  them  prompt 
two  months  or  by  an  acceptance  contain- 
ing an  averment  of  delivery  of  the  goods, 
and  of  the  defendant's  refusal  to  pay  by  an 
acceptance  or  otherwise,  whereby  R.,  before 
he  became  bankrupt,  was  deprived  of  the 
use  and  benefit  of  the  acceptance,  and  of  the 
benefit  which  would  have  resulted  from 
discounting  the  acceptance,  and  was  put  to 
great  loss  and  inconvenience,  and  his  estate 
applicable  to  the  discharge  of  his  just  debts 
was,  by  reason  of  the  non-payment  of  the 
goods,  much  diminished  in  value,  does  not 
sound  in  unliquidated  damages  so  as  to  de- 
prive the  defendant  of  his  set-off.  Groom 
V.  West,  1  P.  <fe  Z>.  19  ;  8  4.  (&  S.  758 ;  2 
Jwr.  940 ;  8  L.  J.,  Q.  B.  25.     (Eng.) 

3.  In  a  plea  of  the  bankruptcy  of  the 
plaintiff,  the  words  became  and  was  a  bank- 
rupt within  the  meaning  of  the  statute  in  such 
case  made  and  provided,  were,  on  special 
demurrer,  a  sufficient  statement  of  the  act 
of  bankruptcy.  Herbert  v.  Sayer,  2  D.  S 
L.  49 ;  13  L.  J.,  Q.  B.  209.    (Eng.) 
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4.  In  an  action  quare  elausum  fregit,  a 
plea  of  the  plaintiff's  bankruptcy  is  bad  on 
general  demurrer.  Spence  v.  Rogers,  2  D., 
N.  S.  999;  11  M.  &  W.  191;  12  L.  J., 
Exch.  252 ;  affirmed  in  the  exchequer  cham- 
ber, Rogers  v.  Spence,  13  M.  S  W.  571 ;  12 
C.  &  F.  701.     (Eng.) 

5.  The  proof  of  a  debt,  under  a  commis- 
sion of  bankruptcy,  cannot  be  pleaded  in  bar 
to  an  action  for  the  same  debt.  Harley  v. 
Greenwood,  5  B.  <^  ^.  95.     (Eng.) 

6.  Nor  is  it  a  good  equitable  plea.  Spen- 
cer V.  Demett,  1  L.  B.,  Exch.  123  ;  iH.d^ 
a  123 ;  35  L.  J.,  Exch.  73.     (Eng.) 

7.  In  assumpsit  against  two  persons 
who  sever  in  pleading,  a  nolle  prosequi  may 
be  entered  as  to  one,  who  has  pleaded  bank- 
ruptcy, and  it  will  not  destroy  the  action  as 
to  the  other.  Noke  v.  Ingham,  1  Wils.  83. 
(Eng.) 

8.  In  an  action  against  two,  where  one 
pleads  non-assumpsit  and  a  plea  of  bank- 
ruptcy, and  the  plaintiflfs  enter  a  nolle  prose- 
qui as  to  him,  and  the  other  defendant 
pleads  non-assumpsit,  the  latter  is  not  dis- 
charged by  the  nolle  prosequi.  Moravia  v. 
Hunter,  2  M.  <&  S.  444;  2  Bose,  264. 
(Eng.) 

9.  A  plea  of  the  bankruptcy  of  one  of 
two  plaintiffs  is  not  an  issuable  plea.  Staples 
V.  Holdsworth,  4  Bing.,  N.  G.  144;  6D.,P. 
G.  196.     (Eng.) 

1 0.  But  the  bankruptcy  of  a  sole  plain- 
tiff is.  "Willis  V.  Hallett,  5  Bing.,  N.  C. 
465 ;  7  Scott,  474.    (Eng.) 

11.  To  an  action  by  a  trustee  of  a  Scotch 
bankrupt  for  money  received  by  the  defend- 
ant for  the  use  of  the  plaintiff,  as  trustee, 
after  the  bankruptcy,  and  for  interest  upon 
money  due  from  the  defendant  to  the  plain- 
tiff, as  trustee,  foreborne  to  the  defendant  at 
his  request,  it  is  a  good  defence  that  there 
were  mutual  credits  between  the  bankrupt 
and  the  defendant,  and  that  by  the  Scotch 
law  the  trustee  is  only  entitled  to  sue  for 
the  balance.  Macfarlane  v.  Norris,  2  B.  S 
S.  783;  31  L.  J.,  Q.  B.  245 ;  6  L.  T.,  N. 
8.  492 ;  9  Jur.,  N.  S.  374.    (Eng.) 

12.  Allegation  of  suspension.  An 


allegation  of  suspension  of  commercial  paper 
will  be  deemed  sufficient  if  the  commercial 
paper  be  even  a  due  bill  on  which  partial 
payments  had  been  made  within  six  months 
next  preceding  the  filing  of  the  petition.  In 
re  Chappel,  (iV.  D.  N.  T.)  4  N.  B.  B.  176. 

13.  By  certificate.  The  certificate 
of  final  discharge  is  evidence,  notwithstand- 
ing the  other  side  has  proved  a  certificate 
copy  of  what  purported  to  be  the  full  and 
entire  proceedings  in  bankruptcy,  by  which 
it  did  not  appear  that  the  bankrupt  had  ob- 
tained his  final  discharge.  King  v.  Dietz,  12 
Pa.  B.  156. 

14.  Cause  of  action  accrued.  A 
plea  under  the  act  of  Congress,  1841,  averring 
that  the  party  was  decreed  and  became  a 
bankrupt  after  the  cause  of  action  accrued 
is  bad  for  want  of  decree  of  discharge  and 
certificate.  Ingals  v.  Savage,  4  Pmn.  B. 
224. 

1 6.  Departure.  When  the  defendant 
pleads  the  bankruptcy  of  the  indorser  of  a 
promissory  note  in  bar,  a  replication  stat- 
ing that  the  note  was  given  to  the  indor- 
ser in  trust  for  the  plaintiff  is  not  a  depar- 
ture. Wilson  V.  Oodman's  executor,  3 
Crunch,  193. 

1 6.  Discharge.  It  is  a  good  answer 
to  a  plea  of  bankruptcy,  that  the  certificate 
was  obtained  by  fraud.  Horn  v.  Ion,  4  B 
&  Ad.  78 ;  \N.(&M.  627.    (Eng.) 

17.  In  pleading  a  discharge  granted  un- 
der the  compulsory  provision  of  the  bank- 
rupt act,  it  is  not  sufficient  to  aver  that  the 
defendant  was  declared  a  bankrupt  by  the 
court  which  granted  the  discharge,  but  the 
averment  should  be  that  he  was  a  bankrupt, 
setting  forth  enough  of  the  proceedings  to 
show  jurisdiction.  The  particular  act  of 
bankruptcy  however,  on  which  the  creditors 
proceeded,  need  not  be  set  forth.  Stephens 
v.  Ely,  6  Hill,  607. 

18.  Under  the  former  system  of  plead- 
ing the  discharge  of  a  bankrupt  under  the 
TJ.  S.  bankrupt  act  of  1841,  might  be  given 
in  evidence  under  a  plea  of  the  general  issue 
with  a  notice  of  the  discharge.  Campbell  v. 
Perkins,  4  Selden,  (8  N.  Y.)  430. 

1 9.  A  plea  of  a  discharge  under  the  9th 
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section  of  the  general  insolvent  act  (1  P.  L. 
404)  mast  aver  every  fact  necessary  to  give 
jurisdiction  to  the  ofBcer  granting  it  and  the 
want  of  such  averments  cannot  be  supplied 
by  the  recital  contained  in  the  discharge  it- 
self, though  the  discharge  be  set  forth  at 
large  on  the  plea.  By  this  act  it  is  essen- 
tial, in  order  to  give  the  magistrate  jurisdic- 
tion over  the  case,  that  the  debtor  should 
have  been  imprisoned  for  sixty  days  upon 
execution  in  a  civil  suit.  A  plea  therefore 
which  merely  set  forth  that  the  debtor  was 
imprisoned  for  sixty  days  and  upwards  on 
civil  suit,  was  held  to  be  insufficient.  To 
an  action  of  debt  on  judgment  the  defendant 
pleaded  his  discharge  under  the  insolvent 
act,  and  the  plaintiff  replied  that  after  the 
discharge  was  obtained  the  defendant  "  as- 
sented to,  ratified,  renewed  and  confirmed 
the  said  judgment  and  demand  of  the  plain- 
tiff. Held,  that  the  replication  was  no  de- 
parture from  the  court  and  that  the  new 
promise  was  sufficiently  laid  in  the  replica- 
tion.   Hildreth  v.  Shillaber,  2  Hill,  231. 

20.  The  plaintiff  declared  on  a  promis- 
sory note,  bearing  date  the  20th  of  June,  1816, 
and  also  for  goods  sold,  money  paid,  &c.  The 
defendant  pleaded  a  discharge  under  the  9th 
section  of  the  act  "  giving  relief  in  cases  of 
insolvency,"  passed  April  12th,  1813.  The 
plaintiff  replied,  admitting  the  discharge,  but 
averring  the  consideration  for  the  note  arose 
out  of  the  state  of  New  York,  before  the 
passing  of  the  act,  and  that  the  plaintiff  then 
resided  out  of  the  state.,  to  wit,  at  Philadel- 
phia. The  same  matters  are  also  set  forth 
relative  to  the  goods,  money,  &c.  specified 
in  the  second  count  of  the  declaration.  The 
defendant  rejoined  stating  that  "  at  the 
time  wheii,"  &c.,  he  was  an  infant  resi- 
ding in  the  state  of  New  York,  and  so  con- 
tinued after  the  passing  of  the  act ;  and  that 
he  resided  in  said  state  until  he  arrived  at 
the  age  of  twenty-one  years.  Upon  demur- 
rer to  the  rejoinder,  it  was  held,  to  be  a  de- 
parture from  the  plea,  and  consequently  bad; 
that  the  replication  was  bad  also  for  dupli- 
city, but  as  that  defect  could  not  be  noticed 
except  upon  a  special  demurrer,  the  plain- 
tiff had  judgment  on  the  issue.  Roberts  r. 
Kelly,  2  Hill,  307. 

21.  To  an  action  of  debt  on  a  bond,  the 
defendant  pleaded  his  discharge  under  the 
insolvent  act.     The  plaintiff  replied  that  the 


defendant  afterwards  ratified  and  confirmed 
the  bond,  and  waived  the  benefit  of  the  dis- 
charge. To  support  the  issue  taken  on  this 
replication  the  plaintiff  produced  a  paper, 
signed  by  the  defendant  more  than  two  years 
after  his  discharge,  wherein  he  agreed  that 
the  obligee  "  might  make  any  settlement  he 
thought  proper,  with  one  Sexton,  (for  whose 
benefit  the  bond  was  made)  without  giving 
up  any  lien  he  might  have  on  the  defendant 
for  the  amount  of  the  bond.''  Held,  that 
the  proof  did  not  support  the  replication 
and  that  the  agreement  was  no  waiver  of 
the  discharge.  Tooker  v.  Doaue,  2  Hall, 
532. 

22.  In  an  action  of  debt  upon  judgment 
the  defendant  in  his  plea  set  out  his  certifi- 
cate and  discharge  as  a  bankrupt  in  hoao 
verba  and  then  averred  that  the  plaintiff's 
judgment  was  recovered  before  the  dis- 
charge, upon  a  debt  owing  before  and  at  the 
time  of  the  presentation  of  the  petition  of 
the  defendant,  and  which  was  prova- 
ble under  the  bankrupt  act  and  was 
created  in  a  fiduciary  capacity,  and  that 
by  virtue  of  such  discharge  the  defend- 
ant was  discharged  from  said  judgment  and 
the  debt  upon  which  it  was  recovered,  etc. 
To  this  plea  the  plaintiff  replied  that  the  de- 
fendant was  not  by  the  decree  discharged 
from  the  plaintiff's  judgment  and  the  debt 
upon  which  it  was  recovered,  etc.,  in  man- 
ner and  form  as  the  defendant  had  alleged 
in  his  plea ;  and  concluded  to  the  contrary. 
Held,  that  the  replication  denied  the  grant- 
ing of  the  discharge  in  manner  and  form  as 
pleaded,  and  that  the  only  issue  joined  upon 
the  plea  was  as  to  the  granting  of  the  dis- 
charge, and  that  the  defendant,  upon  proof  of 
the  discharge  and  certificate,  was  entitled  to 
a  verdict  upon  that  issue ;  and  that  neither 
the  circuit  judge  nor  the  jury  could  pass 
upon  or  decide  as  to  the  effect  to  be  given  to 
the  discharge.  Held,  also,  that  whether 
the  plaintiff's  debt  was  provable  under  the 
act,  was  a  mixed  question  of  law  and  fact, 
and  that  whether  it  was  discharged  by  the 
defendant's  certificate  as  a  bankrupt,  was 
a  mere  question  of  law  after  the  facts  were 
ascertained  and  was  not  traversable.  Dres- 
ser V.  Brooks,  3  Barh.  429. 

S3.  If  one  of  the  defendants  pleads  a 
plea  of  bankruptcy  pwis  darrien  continuance, 
the  plaintiff  cannot,  at  nisi  prius,  confess 
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this  plea  to  be  true  and  go  on  with  the  case 
as  to  the  other  defendant.  Fascall  v.  Hors- 
ley,  3  C.  P.  372.     (Bng.) 

24.  If  a  bankrupt  is  sued  upon  a  cause 
of  action  arising  before  bankruptcy,  and  ob- 
tains his  certificate  pending  the  suit,  he 
iiiust  plead  it  puis  darrien  continuance ; 
and  if  he  does  not,  and  judgment  is  obtained, 
and  an  action  on  that  judgment  is  brought, 
he  cannot  plead  his  certificate  to  that  action. 
Tod  V.  Maxfield,  9  D.  (&  K.  171 ;  6  B.  d;  0. 
105.    (Eng.) 

25.  A  discharge  of  an  insolvent  from  his 
debts,  under  a  sequestration,  pursuant  to  an 
act  of  a  colonial  legislature,  having  power 
from  the  imperial  legislature  of  England  to 
make  laws,  is  no  answer  to  an  action  by  an 
English  subject  on  a  contract  made  and  to 
be  informed.  Bartley  v.  Hodges,  \B.  &  S. 
375 ;  30  L.  J.,  Q.  B.  352 ;  8  Jur.,  N.  8.  52 ; 
9  W.  M.  693;  4  L.  T.,  N.  S.  445.     (Eng.) 

26.  A  certificate  obtained  by  an  insolvent 
at  Newfoundland,  under  49  Geo.  3,  c.  27,  s. 
8,  may  be  pleaded  in  bar  to  an  action  in 
England,  for  a  debt  contracted  there  pre- 
viously to  the  insolvency,  and  this  by  the 
express  terms  of  the  enactment.  Philpotts 
V.  Bead,  9  Moore,  623 ;  \  B.  <&  B.  294. 
(Eng.) 

27.  Where  a  suit  was  commenced  in  the 
Dutch  colonial  court  at  Demarara  for  the 
recovery  of  the  balance  of  an  account  for 
sugars,  consigned  to  and  received  by  the  de- 
fendant and  his  partner  in  London,  the  de- 
fendant pleaded  his  bankruptcy  in  England, 
of  which  the  plaintifis  had  notice,  but  had 
not  proved  their  debt  thereunder.  It  was 
held,  that  the  bankruptcy  and  certificate 
were  a  discharge  of  the  debt.  Odwin  v. 
Forbes,  Buch,  57.     (Eng.) 

28.  Discharge  in  bar.  A  defence 
arising  after  suit  brought,  e.  g.,  a  bankrupt 
discharge  shall  be  pleaded  in  bar  of  the  fur- 
ther maintenance  of  the  action  and  not  in 
bar  generally.  Kunzler,  survivor,  etc.,  v. 
Kohans  and  Visser,  5  Hill,  317. 

29.  In  pleading  a  bankrupt  discharge,  a 
general  averment  that  the  court  by  which  it 
was  granted  had  jurisdiction  will  answer ; 
the  facts  necessary  to  confer  jurisdiction 


must  be  set  forth.    Sackett  v.  Andross,  5 
Hai,  327. 

30.  Where  the  plea  alleged,  among  other 
things,  that  the  defendant  presented  a  peti- 
tion for  his  discharge,  etc.,  signed  by  him 
and  duly  verified  by  such  aflBdavits,  sched- 
ules and  other  necessary  and  proper  papers 
as  are  required  by  the  bankrupt  act,  held, 
not  sufficient  to  show  that  the  proceedings 
were  regularly  commenced,  but  that  the 
plea  should  have  stated  what  papers  in  par- 
ticular were  presented.  The  plea  should  be 
so  framed  as  to  show  that  the  discharge  was 
granted  by  the  court,  not  by  a  judge. 
Sackett  v.  Andross,  5  Hill,  327. 

31.  To  a  declaration  on  a  judgment  the 
defendant  pleaded  a  bankrupt  discharge  ob- 
tained on  his  own  voluntary  application,  but 
omitted  to  aver  that  the  debt  due  the  plain- 
tiff was  provable  under  the  bankrupt  act. 
Held,  that  the  plea  was  therefore  bad.  Such 
plea  is  bad,  moreover,  if  it  omit  to  aver  that 
the  plaintifl''s  debt  was  not  created  in  con- 
sequence of  the  defalcation  of  the  defendant 
as  a  public  officer,  or  while  acting  in  a  fidu- 
ciary capacity.    Id. 

32.  In  actions  by  and  against  as- 
signees. To  an  action  by  assignees  of  a 
bankrupt  for  48Z.,  the  price  of  phaeton, 
which  the  defendant  had  purchased  from 
plaintiffs  for  cash  on  delivery,  the  defendant 
pleaded  that,  before  and  at  the  time  of  the 
delivery  of  the  phseton  and  of  the  bank- 
ruptcy, the  bankrupt  was  indebted  to  the 
defendant  in  48Z.,  upon  a  bill  of  exchange 
drawn  by  Elves,  upon,  and  accepted  by,  the 
bankrupt,  payable  to  Harland,  and  by  Har- 
land  indorsed  to  the  defendant ;  the  plain- 
tiffs replied  that  the  bankrupts  had  accepted 
the  bill  for  a  debt  due  from  him  to  Harland, 
and  that  after  the  bill  became  due  and  was 
dishonored,  Harland  indorsed  it  to  the  de- 
fendant without  consideration,  in  order  that 
the  defendant  might  purchase  the  phseton, 
setting  off  the  amount  of  the  bill,  and  then 
hand  over  the  phaeton  to  Harland.  It  was 
held,  that  the  replication  was  a  good  answer 
to  the  claim  of  set-off.  Lackington  v. 
Combes,  8  Scott,  312;  6  Bing.,  N.  G.  71. 
(Eng.) 

33.  In  an  action  by  the  assignee  of  a 
bankrupt  to  recover  the  price  of  machinery 
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supplied  by  the  bankrupt,  the  court  allowed 
the  bankrupt  to  plead  an  equitable  plea  of 
set-off  for  unliquidated  damages  arising  out 
of  the  same  contract.  Makeham  v.  Crow, 
16  G.  B.,  N.  8.  847.    (Eng.) 

34.  A  plea  of  mutual  credit  by  way  of 
set-off,  cannot  be  pleaded  to  a  declaration  by 
assignees  charging  the  defendant  with  hav- 
ing received  a  sum  of  money  from  the  bank- 
rupt for  the  purpose  of  meeting  an  accept- 
ance, and  neglecting  so  to  apply  it,  whereby 
the  bankrupt's  estate  sustained  damages,  the 
claim  being  for  unliquidated  damages.  Bell 
«.  Carey,  8  C.  B.  887 ;  19  L.  J.,  G.  P.  103. 
(Eng.) 

35.  A  plea  of  set-off  to  an  action  by  as- 
signees of  a  bankrupt,  must  show  that  it  is 
pleaded  to  a  d^bt  to  which  it  is  strictly  ap- 
pUcable.  Groom  v.  Mealey,  2  Scott,  171 ;  2 
Bing.,  N.  G.  138;  1  Hodges,  212;  see 
Wood  V.  Smith,  iM.(&W.  532.     C^ng.) 

36.  Where  the  assignees  of  a  bankrupt 
bring  an  action  without  first  obtaining  leave 
of  the  court  of  bankruptcy,  pursuant  to  12 
and  13  Vict.  c.  106,  s.  153,  this  circum- 
stance gives  the  court  in  which  the  action 
is  brought  no  power  to  stay  proceedings  on 
motion,  nor  can  it  be  pleaded  as  a  defence  to 
the  action,  nor  is  it  a  ground  of  objection  on 
part  of  the  defendant,  that  the  name  of  the 
ofBcial  assignee  has  been  used  without  his 
consent.  Lee  v.  Sangster,  2  G.  B.,  N.  S. 
1 ;  3  Jur.,  N.  S.  444 ;  26  i.  J.,  G.P.  156. 
(Eng.) 

37.  A  defendant  in  an  action  by  assignees 
cannot  plead  the  pendency  of  a  former  ac- 
tion, brought  against  him  by  the  bankrupt 
for  the  same  cause  of  action,  for  the  as- 
signees have  no  power  to  proceed  with  the 
former  action.  Biggs  v.  Cox,  7  D.  S  B. 
409 ;  4  JS.  (^  a.  920.    (Eng.) 

38.  To  trover  by  the  assignee  for  goods, 
the  defendant  pleaded,  that  the  bankrupt  be- 
ing indebted  to  him  before  bankruptcy,  he 
had  sued  him  and  recovered  judgment 
against  him,  and  sued  out  execution  thereon, 
and  that  the  sheriff  seized  the  goods,  and 
sold  them  under  the  writ,  which  was  the 
conversion  complained  of.  It  was  held,  on 
special  demurrer,  that  the  plea  was  bad  as 
amounting  to  the  general  issue.     Young  v. 


Cooper,  6  Exch.  259 ;  20  L.  J.,  Exch.  136. 
(Eng.) 

39.  In  trover  by  assignees  against  the 
sheriff,  he  pleaded  that  he  took  the  goods 
in  execution  against  the  bankrupts  before 
the  flat;  that  afterwards  the  flat  issued 
under  which  the  plaintiffs  were  appointed 
assignees,  and,  as  such,  entitled  to  the  pos- 
session of  the  goods,  which  possession  is 
the  possession  of  the  assignees  in  the  de- 
claration mentioned.  It  was  held,  that  the 
defence  might  be  given  in  evidence,  either 
under  the  plea  of  not  possessed  or  not 
guilty,  and  that  the  plea  was  not  an  argu- 
mentative plea  of  not  possessed.  Unwin  v. 
St.  Quintin,  2  D.,  N.  8.  790;  11  M.  <&  W. 
277;  12  L.  J.,  Exch.  209.    (Eng.) 

40.  Where  assignees,  in  an  action  of 
trover  against  them  by  the  owner,  put  in  as 
a  defence,  that  the  goods  were  at  the  time 
of  the  bankruptcy  in  the  order  and  disposi- 
tion of  the  bankrupt,  with  the  consent  of 
the  true  owner,  and  that  the  title  to  the 
goods  vested  in  the  assignees  by  virtue  of  an 
order  of  the  court  of  bankruptcy ;  it  was 
held,  that  such  defence  was  admissible 
under  a  plea  of  not  possessed,  although 
the  order  was  applied  for  and  made  after 
action.  Heslop  v.  Baker,  8  Eocch.  411 ;  22 
L.  J.,  Exch.  333.     (Eng.) 

41.  After  the  bankruptcy  of  one  of  two 
joint  owners  of  goods,  the  solvent  joint 
owner  may  authorize  the  sale  of  the  goods, 
and  the  broker  who  sells  pursuant  to  such 
authority,  may  set  it  up  as  a  defence  in  an 
action  by  the  assignees  of  the  jomt  owner, 
who  has  become  bankrupt,  under  the  plea 
of  non-delivery.  Morgan  v.  Marquis,  9 
Exch.  145;  2  G.  L.  M.  276 ;  23  L.  J., 
Exch.  21.     (Eng.) 

42.  Where  assignees  bring  action  against 
the  purchaser  of  goods  sold  by  the  bankrupt 
after  the  commission,  they  need  not  name 
themselves  assignees  in  the  declaration.  It  is 
otherwise,  however,  if  the  suit  be  on  a  con- 
tract made  by  the  bankrupt  before  the  com- 
mission. Evans  v.  Mann,  Gawp.  569. 
(Eng.). 

43.  To  a  declaration  by  assignees  of  a 
bankrupt  to  recover  damages  for  goods, 
chattels  and  flxtures  alleged  to  be  in  his 
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possession  at  the  time  of  his  bankruptcy, 
and  to  have  been  since  conyerted  by  the 
defendants,  they  pleaded  that  before  the 
bankruptcy  the  bankrupt  assigned  the  goods 
to  them  by  deed,  and  that  before  the  bank- 
ruptcy they  took  possession  of  them  and 
kept  and  retained  such  possession  after- 
■wards ;  the  plaintiffs  replied  that  the  de- 
fendants did  not  take  possession  of  the  goods 
before  the  bankruptcy  issue  was  joined  and 
verdict  for  plaintiff.  It  was  held,  that  the 
issue  was  immaterial,  because  the  assign- 
ment by  deed  conveyed  the  property  in  the 
goods  to  the  defendants,  and  the  continued 
possession  of  the  assignor  only  amounted  to 
evidence  of  fraud.  Carr  Vi  Burdiss,  1  C, 
M.  &  B.  782 ;  5  Tyr.  309.     (Eng.) 

44.  Counts  for  money  lent  and  money 
paid  by  the  assignee  of  a  bankrupt,  may  be 
joined  with  counts  for  money  had  and  re- 
ceived to  the  assignee's  use,  and  upon  an 
account  stated  with  him  as  assignee.  Rich- 
ardson V.  Griffin,  5  M.  &  S.  394 ;  2  Chit. 
325.     (Eng.) 

45.  In  an  action  by  the  assignees  of  a  bank 
rupt,  it  need  not  be  stated  in  the  declara- 
tion that  they  sue  "as  assignees."  It  is 
enough  if  it  sufficiently  appears  that  they  are 
assignees.  Ferguson  v.  Mitchell,  2  0.  M. 
dk  M.  687  J  4JD.,  P.  C.  513.     (Eng.) 

46.  Where  the  plaintiffs  declared  as- 
signees of  a  bankrupt,  and  concluded  as 
follows :  "  Wherefore  the  plaintiffs,  as- 
signees as  aforesaid,"  instead  of  "  as"  as- 
signees as  aforesaid,  "  say  they  are  injured," 
it  was  held,  on  special  demurrer,  to  be  good, 
as  the  words  "  assignees  as  aforesaid"  might 
be  rejected  as  a  surplusage.  Oochlett  v. 
Cochrane,  \  M.  S  Scott  ,  55 ;  8  Bing.  17. 
(Eng.) 

47.  A  declaration  in  scxte  facias  by  the 
assignees  of  a  bankrupt,  stating  that  he 
became  a  bankrupt  within  the  meaning  of 
the  statutes  relating  to  bankrupts,  and  that 
his  goods  and  effects  were  afterwards  in  due 
manner  assigned  to  the  plaintiffs,  is  suffi- 
ciently certain,  without  averring  that  the 
party  was  declared  a  bankrupt.  Winter  v. 
Kretcham,  2  T.  B.  45.     (Eng.) 

48.  Where  assignees,  under  a  joint  com- 
mission against  two  persons,  sue  on  a  sepa- 


rate contract  entered  into  by  only  one  of 
the  bankrupts,  they  may  describe  them- 
selves generally  as  the  assignees  of  such 
bankrupt  without  mentioning  the  name  of 
the  other.  Stonehouse  v.  De  Silva,  3 
Camp.  399  ;  2  Bose,  142;  S.  P.,  Marvey  v. 
Morgan,  2  Starlc.  17.    (Eng.) 

49.  A  defendant  received  money  to  the 
use  of  A.  and  B.  as  assignees.  B.wasaf- 
te wards  removed,  and  A.  became  the  sole 
assignee,  the  money  still  remaining  in  the 
hands  of  the  defendant ;  he  may  well  de- 
clare as  for  money  had  and  received  to  his  own 
use  as  assignee,  without  mentioning  B.  at 
all.    Stewart  v.  Lee,  M.  &  M.  158.    (Eng.) 

50.  TJnder  a  joint  commission  against 
two  partners,  the  assignees  may  declare  in 
the  same  action  for  separate  as  well  as  joint 
debts  due  to  the  bankrupts.  Graham  v. 
Mulcaster,  4  Bing.  115;  \2  Moore,  327. 
(Eng.) 

5 1 .  Where  assignees  brought  an  action 
of  trover  to  recover  a  policy  of  insurance, 
the  defendant  pleaded  a  custom  for  insur- 
ance brokers  to  have  a  general  lien  upon 
policies  of  insurance  in  their  possession  for 
their  general  balance ;  that  mutual  dealings 
and  accounts  existed  between  the  bankrupt 
and  the  defendant,  and  that  at  the  time 
of  the  conversion  the  bankrupt  was  in- 
debted to  the  defendant  in  200Z.  Re- 
plication that  the  200?.  was  the  price  of 
goods  sold  to  the  bankrupt  upon  twelve 
month's  credit ;  and  that  a  bill  of  exchange 
was  drawn  and  accepted  in  payment,  which 
bill  was  not  due  at  the  time  of  the  conver- 
sion. It  was  held,  first,  that  by  taking  the 
security  the  lien  was  gone ;  secondly,  that 
the  defendant  could  not  rest  his  defence 
upon  6  Geo.  4,  c.  16,  s.  50,  without  specially 
pleading  the  facts ;  thirdly,  that  if  the  plea 
of  mutual  credits  was  set  up,  then  it  could 
not  succeed,  because  it  did  not  appear  that 
the  balance  was  due  at  the  time  of  the  bank- 
ruptcy. Hervison  v.  Gutherie,  2  Bodges, 
51 ;  2  Bing.,  N.  G.  755  ;  3  Scott,  298.  (Eng.) 

52.  Where  an  action  was  brought  by  the 
assignees  of  S.,  a  bankrupt,  for  money  had 
and  received  to  the  use  of  the  assignees 
since  bankruptcy,  the  plea  was,  that  be- 
fore the  bankruptcy,  and  before  notice  of 
any  act  of  bankruptcy,  the  defendant  gave 
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credit  to  the  bankrupt  to  the  amount  of 
601.  by  indorsing  for  his  accommodation, 
and  without  consideration,  a  bill  of  exchange 
for  that  amount  drawn  by  him  and  payable 
to  the  bankrupt's  order,  and  that  such 
credit  was  of  a  nature  extremely  likely  to 
end  in  a  debt.  The  plea  then  alleged,  that 
the  amount  of  the  bill  was  paid  by  the  de- 
fendant on  its  dishonor  after  the  bankruptcy, 
but  before  the  commencement  of  the  action  ; 
and  the  bankrupt  thereupon  became  indebted 
to  the  defendant;  that  before  the  bank- 
ruptcy, S.  drew  a  bill  of  exchange  on  a  bank, 
and  delivered  it  to  the  defendant  by  way  of 
loan,  that  he  might  raise  the  amount,  and 
thereby  give  credit  to  the  defendant  to  that 
amount;  and  that  afterwards,  before  the 
bankruptcy,  the  defendant  obtained  the 
amount  of  the  bill  from  the  bank,  and  that 
he  was  ready  and  willing  to  set  off  the  two 
suras  against  each  other.  It  was  held,  that 
the  plea  showed  such  a  giving  of  credit  to 
the  bankrupt  within  the  6  Geo.  4,  c.  16  s. 
50i  as  might  be  the  subject  of  a  set-off  in  an 
action  brought  by  the  assignees.  Hulme  v. 
Muggleston,  3  M.  (&  W.  31 :  6  D.,  P.  C 
112;  M.  (&  H.  344.     (Eng.) 

53.  The  defendant  pleaded  to  a  declara- 
tion by  assignees  for  goods  sold  and  deliv- 
ed  by  the  bankrupt,  that  before  notice  of 
any  act  of  bankruptcy,  and  before  the  issu- 
ing the  flat,  and  before  action,  the  defen- 
dant gave  credit  to  the  bankiupt,  by  accept- 
ing bills  of  exchange  for  his  accommodation, 
without  any  consideration  or  value,  which 
bills' were,  before  notice  of  the  bankruptcy, 
negotiated  by  the  bankrupt  for  his  own  use 
and  benefit ;  that  the  credits  so  given  were 
likely  to  end  in  debts  from  the  bankrupt  to 
the  defendant,  and  that  afterwards  and  be- 
fore action,  the  defendant  paid  the  bills.  It 
was  held,  a  good  set-off  under  6  Geo.  4,  c. 
16,  s.  59,  on  the  ground  that  a  mutual 
credit  was  shown.  Bussell  v.  Bell,  8  M.  d^ 
W.  277  ;  1  D.,  N.  8. 107.    (Eng.) 

54.  In  an  action  on  a  promissory  note 
for  money  lent,  it  is  a  good  plea,  that  the 
plaintiff  is  an  uncertificated  bankrupt,  and 
that  his  assignees  required  the  defendant  to 
pay  them  the  amount  thereof.  Kitchen  v. 
Bartch,  7  East,  53;  3  Smith,  58.     (Eng.) 

55.  In  actions  on  bills,  notes,  and 
checks.    Non  assumpsit  might  be  pleaded 


m  an  action  on  a  bill  of  exchange  or  note 
given  contrary  to  12  and  13  Vict.  c.  106,  s. 
202,  which  relates  to  undue  influence  in  ob- 
taining discharge.  "Weeks  v.  Argent,  16  M. 
(&  W.  817 ;  11  Jwr.  525  ;  16  L.  J.,  Exch.  209. 
(Eng.) 

56.  In  an  action  by  a  tonafide  indorsee 
against  the  acceptor  of  a  bill  of  exchange; 
he  is  estopped  from  pleading  that  the  drawer 
and  first  indorser  was  an  uncertificated 
bankrupt  when  the  acceptance  was  given. 
Braithwaite  -o.  Gardiner,  8  Q.  B.  473 ;  10 
Jur.  591;  15  L.  J.,  Q.  B.  187.     (Eng.) 

57.  In  an  action  by  indorsee  against  ac- 
ceptor he  pleaded  among  other  things,  that 
the  cause  of  action  had  became  vested  in  the 
assignees.  It  was  held,  that  the  plea  was 
bad,  inasmuch  as  it  did  not  state  any  inter- 
ference on  the  part  of  the  assignees.  Her- 
bert V.  Sayer,  2  X).  t&i.  49;  5  §.  B.  965  j 
B.  &M.  723;  8  Jur.  812;  13  i.  J.,  Q.  B. 
209.     (Eng.) 

58.  A  defendant  may  set  off  a  debt  due 
to  hira  from  a  bankrupt  for  money  lent 
against  a  claim  by  the  bankrupt's  assignees 
on  him  for  not  accepting  pursuant  to  agree- 
ment, a  bill  of  exchange  by  way  of  part  pay- 
ment for  goods  sold  and  delivered  by  the 
bankrupt  to  himself.  Gibson  v.  Bell,  1 
Seott,  712;  1  Bing.,  N.  C.  743;  1  Hodges, 
136.     (Eng.) 

59.  To  a  declaration  by  drawer  against 
acceptor  of  certain  bills  of  exchange,  a  plea 
that  the  drawer  had  been  four  times  bank- 
rupt and  twice  insolvent,  and  that  his  es- 
tate had  never  realized  15s.  in  the  pound, 
was  bad  for  duplicity,  the  plea  not  show- 
ing upon  which  of  the  commissions  or  in- 
solvencies the  defendant  relied,  and  each  of 
them  being  a  complete  answer  to  the  action. 
Alexander  v.  Townley,  6  Scott,  N.  It.  135'; 
2  D.,  N.  S.  886 ;  7  Jur.  946;  12  L.  J.,  C. 
P.  201.     (Eng.) 

60.  In  actions  on  lease.  In  an  ac- 
tion by  a  landlord  against  the  assignees  of  a 
bankrupt  for  rent,  the  latter  may  plead  that 
the  term  did  not  vest  in  them,  or  that  it  did 
vest,  but  that  they  abandoned  it  and  were 
not  therefore  liable.  Thompson  v-  Brad.- 
bury,  3  D.,  P.  G.  147 ;  1  Scott,  279 ;  1  Bing^ 
N.  C.  327.    (Eng.) 
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61.  In  an  action  for  breach  of  covenant 
in  a  lease,  a  plea  under  12  &  13  Vict.  c.  lOG, 
s.  145,  that  the  assignees  declined  to  take 
the  lease  ;  that  within  fourteen  days  after 
notice  thereof  the  lessee  executed  a  surren- 
der, and  offered  to  deliver  up  possession  of 
the  premises  is  bad,  because  it  does  not 
show  the  impossibility  of  a  literal  compli- 
ance with  the  creditors  of  the  sections,  as 
that  the  lease  was  lost  or  destroyed,  or  the 
like.  Oolles  v.  Bvanson,  19  G.  B.,  N.  S. 
372 ;  34  L.  J.,  C.  P.  320 ;  13  W.  iJ.  1017 ; 
12  L.  I.,  N.  S.  672.    (Eng.) 

62.  In  opposition  to  discharge. 
The  strictness  of  common  law  pleading  is 
not  required  in  creditors'  specifications,  but 
the  bankrupt  is  entitled  to  such  particulari- 
ty of  statement  as  will  give  him  reasonable 
notice  of  what  is  expected  to  be  proven 
against  him.  In  re  Smith  &  Bickford,  (^S. 
D.  N.  r.)  5  JV.  B.  B.  20. 

63.  In  trover.  No  special  pleas  are 
allowable  in  trover,  except  those  that  admit 
that  the  plaintiff  once  had  a  good  cause  of 
action  as  a  release,  accord  and  satisfaction, 
former  recovery,  bankrupt  discharge,  &c. 
Briggs  etal.  v.  Brown  et  al.  3  Hill,  87. 

64.  Where,  in  an  action  for  trover,  in 
which  both  plaintiff  and  defendant  claimed 
under  assignments  from  the  same  person, 
the  defendant  offered  as  a  defence  to  prove, 
that  such  person  had  become  bankrupt  be- 
fore the  plaintiff  had  taken  possession  of  the 
goods,  and  that  therefore  they  vested  in  the 
assignees  in  bankruptcy  before  the  conver- 
sion. It  was  held,  that  the  defendant 
could  not  set  up  such  right  in  a  third  person 
as  a  defence  in  trover.  Jeffries  v.  Great 
"Western  Eailway  Company,  5  SI.  <&  Bl. 
802 ;  2  Jur.,  N.  S.  230  ;  25  L.  J.,  Q.  B. 
107.    (Eng.) 

65.  Puis  darrien  continuance. 
When  a  defendant  has  no  opportunity  of 
pleading  his  discharge,  under  the  insolvent 
act,  puis  darrien  continuance,  he  will  be  re- 
lieved on  motion.  Palmer  v.  Hutchins,  1 
Cowen,  42. 

66.  And  when  the  defendant  having 
obtained  a  discharge  under  the  bankrupt  act 
after  issue  joined,  refused  to  allow  the  plain- 
tiff to  discontinue  without  costs  and  success- 


fully resisted  a  motion  made  by  the  plaintiff 
for  the  purpose,  and  then  after  considerable 
delay  applied  for  leave  to  plead  his  discharge, 
puis  darrien  continuance,  held,  that  he  had 
elected  to  abide  by  his  first  defence  and  was 
not  entitled  to  relief.  Sanford  v.  Sinclair, 
3  Benio,  269. 

67.  Replication.  A  replication  set- 
ting out  these  facts  is  not  a  departure,  though 
the  judgment  as  declared  on  purports  to 
have  been  upon  promises ;  nor  is  the  plain- 
tiff for  that  reason  estopped  to  deny,  that  it 
is  in  fact  upon  a  judgment.  Wyman  v. 
Mitchell,  1  Cowen,  316. 

68.  When  the  allegation  in  the  replica- 
tion is  wilful  concealment  of  the  debtor's 
property  and  some  articles  are  sufficiently 
described,  the  replication  will  not  be  bad 
for  adding,  "  and  the  other  property  of  con- 
siderable value."  Brereton  v.  HuU,  1  Denio, 
75. 

69.  A  replication  must  contain  a  descrip- 
tion of  the  property  alleged  to  have  been 
transferred,  as  to  kind  and  quantity,  and 
to  whom  it  was  conveyed,  and  in  case  of 
unlawful  preferences  what  creditors  were 
preferred,  in  order  that  the  defendant  may 
be  fairly  apprised  of  the  proof  he  is  to  meet 
on  the  trial ;  but  if  the  property  was  sold 
at  auction  or  in  small  quantities,  the  names 
of  all  the  purchasers  need  not  be  stated, 
but  then  the  reason  for  the  omission  must  be 
stated  in  the  pleading.  Brereton  v.  Hull,  I 
Denio,  75. 

70.  A  replication  to  a  plea  of  a  discharge 
under  the  bankrupt  act  must  state  what 
particular  act  of  fraud  the  defendant  has 
committed,  and  where  it  sets  forth  that  he 
had  made  payments  or  agreements  or  trans- 
fers of  property  to  creditors,  sureties  or  in- 
dorsers,  it  was  held,  for  that  reason  insuflS- 
cient.    Brereton  v.  Hull,  1  Denio,  75. 

7 1 .  Whether  a  replication  to  a  plea  of  a 
bankrupt  discharge  averring  generally  that 
the  discharge  was  obtained  through  fraud 
and  wilful  concealment  of  the  bankrupt's 
property  accompanied  by  a  notice  specifying 
the  acts  of  fraud  and  concealment  is  good, 
quere.    Maples  v.  Burnside,  1  Denio,  332. 

72.  Where  the  charge  in  the  replication 
is  wilful  concealment  of  the  debtor's  pro; 
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perty,  it  must  state  how  aud  in  what  man- 
ner the  concealment  was  effected  and  in 
what  stage  of  the  proceedings  it  occurred, 
as  that  he  omitted  it  in  his  inventory  or 
withheld  the  knowledge  of  it  from  the  court 
or  a  commissioner  when  examined  under 
the  act  or  secreted  it  from  the  assignee. 
Brereton  v-  Hull,  1  Denio,  75. 

73.  A.  sued  B.,  0.  and  D.  on  a  joint 
debt.  They  pleaded  a  set-off.  A.  replied 
that  before  plea  D.  had  become  bankrupt. 
Held,  a  good  replication.  New  Quebrada 
Company  v.  Carr,  4  L.  B.,  G.  P.  651 ;  38 
£./.,  C.  P.  283;  17  W.  B.  859.     (Eng.; 

74.  To  a  declaration  in  assumpsit  the 
defendant  pleaded  that  under  proceedings  in 
bankruptcy  instituted  by  the  plaintiff,  a 
decree  had  been  obtained  by  which  all  the 
plaintiff's  property,  including  the  promise 
in  the  declaration  mentioned,  was  vested  in 
T.  B.  the  assignees  appointed  by  the  court. 
The  plaintiff  replied  that  after  the  said  de- 
cree, T.  B.,  the  assignee,  for  a  valuable  con- 
sideration paid  to  him  by  the  plaintiff,  duly 
sold,  transferred  and  assigned  to  the  plain- 
tiff, all  the  right,  title  and  interest  of  the 
assignee  to  the  premises,  &c.,  in  the  declar- 
ation mentioned.  Held,  that  the  replication 
was  not  bad  for  want  of  an  averment,  that 
the  sale  and  transfer  by  the  assignee  to  the 
plaintiff  were  made  in  pursuance  of  an  order 
of  the  court,  and  that  a  general  averment  of 
the  sale  and  transfer  was  good  on  general 
demurrer.  Barnes  i>.  Matteson,  5  Barb.  375. 

75.  The  defendants,  creditors  of  a  bank- 
rupt, believing  that  he  possessed  and  re- 
tained in  his  possession,  or  under  his  control, 
certain  property  not  disclosed  nor  surrend- 
ered to  the  plaintiff,  who  was  the  official  or 
general  assignee  in  bankruptcy,  and  that 
proceedings  in  law  or  in  equity  might  be 
necessary  to  enforce  a  delivery  of  such  pro- 
perty, executed  a  bond  to  the  plaintiff,  con- 
ditioned to  pay  or  cause  to  be  paid,  all  costs, 
fees  and  expenses  which  he  should  or  might 
incur  or  sustain  by  reason  of  any  such  pro- 
ceedings to  be  commenced  by  him,  and  to 
indemnify  and  save  him  harmless  there- 
from. In  an  action  upon  this  bond,  the  de- 
fendants pleaded  non  est  factum,  and  also  a 
special  plea  alleging  that  the  plaintiff  re- 
covered and  accepted  from  the  bankrupt 
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and  others,  on  his  behalf,  money  and  choses 
in  action,  of  the  value  of  $10,000,  the  pro- 
perty of  the  bankrupt,  and  the  costs  and  ex- 
penses of  the  plaintiff's  proceedings  at  law 
and  in  equity,  and  more  than  sufficient  to 
pay  all  legal  expenses  which  he  had  incurred 
or  paid,  &c.  To  this  plea  the  plaintiff  re- 
plied that  he  did  not  at  any  time  recover  or 
accept  from  the  bankrupt  or  from  any  other 
person,  the  costs  of  his  said  legal  proceed- 
ings, or  any  money  or  choses  in  action  as 
and  for  such  costs.  Held,  on  demurrer, 
that  the  replication  was  sufficient.  Waddell 
V.  Delaplame,  11  Barb.  284. 


PLEAS  AND  PLEADING-. 

1 .  If  the  promise  to  pay  a  debt  barred 
by  an  insolvent's  discharge  be  conditional,  it 
must  be  alleged  as  a  conditional  and  not  as 
an  absolute  promise  in  the  replication  or  the 
plaintiff  cannot  recover.  "Wait  v.  Morris,  6 
Wend.  394. 


PLEDGEES. 

1.  The  pledgees  of  certain  promissory 
notes  made  by  bankrupts  and  void  between 
the  original  parties,  but  good  in  the  hands  of 
said  pledgees,  are  entitled  to  be  paid  the  full 
amount  of  their  advances  therein,  out  of  the 
assets  of  the  bankrupt's  estate.  In  re 
BaUey,  {Ohw,}  2  N.  B.  B.  151;  citing  Gar- 
lick  V.  James,  12  Johns.  Bep.  145;  15  Mass. 
Bep.  534 ;  12  Ind. ;  Croply,  3  Bro.  C.  B. 
237  ;  1  P.  Wm.  582. 


PLEDG-E  CREDITOR. 

1.  A  pledge  creditor  may  retain  the 
pledge  until  his  liability  is  determined. 
In  re  Buse,  {Mo.')  3  N.  B.  B.  52. 


PLEDG-ED  PROPERTY. 

I.  'When  in  the  possession,  order 
and  disposition  of  bankrupt.  Where, 
at  a  meeting  of  B.'s  creditors,  A.  claimed 
certain  property  pledged  to  him,  and  the 
same  was,  by  agreement,  placed  in  the  hands 
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of  third  persons  to  be  sold,  and  such  persons 
took  possession  accordingly,  and  afterwards 
a  petition  for  adjudication  of  bankruptcy 
was  presented  against  B.  and  he  was  de- 
clared bankrupt,  it  was  held,  that  the  goods 
were  not  in  his  order  and  disposition  at  the 
time  of  his  bankruptcy.  Tatham  v.  Andree, 
9  L.  T.,  N.  S.  2;1  Moore,  P.  C.  C,  N. 
8.  386.     (Eng.) 


POLICIES  OF  ASSURANCE. 

1 .  Notice  of  assignment  of.  "Where 
a  policy  of  insurance  has  an  indorse- 
ment that  the  company  do  not  require  notice 
of  assignment,  and  one  of  the  parties  to  the 
assignment  was  an  agent  of  the  company, 
this  fact  does  not  amount  to  constructive  no- 
tice to  the  company  of  the  assignment,  un- 
less he  was  an  agent  for  that  particular  pur- 
pose. Ex  parte  Patch,  7  Jur.  820;  12  L. 
J.,  Bank.  44.    (Eng.) 

2.  When  in  the  reputed  owner- 
ship of  bankrupt,  and  when  not. 

Where  a  bankrupt  deposited  two  policies  of 
assurance  with  a  banking  company  as  secu- 
rity for  a  balance  due  by  him,  but  no  notice 
of  such  deposit  had  been  given  to  the  insur- 
ance companies,  it  was  held,  that  the  want 
of  notice  was  not  conclusive  evidence  that 
the  policies  were  in  the  reputed  ownership  of 
the  bankrupt,  and  there  being  no  evidence 
showing  such  reputed  ownership,  the  bank- 
ing company  was  entitled  to  the  policies. 
Ex  parte  Cooper,  2  Mont.,  D.  &  B.  1;  6 
Jur.  467.     (Eng.) 

3.  A  mortgagee  of  a  policy  deposited  it 
by  way  of  sub-mortgage,  and  gave  notice  of 
the  sub-mortgage  to  the  insurance  company, 
but  not  to  the  original  holder  of  the  policy. 
It  was  held,  that  this  was  suflcient  to  take 
the  policy  out  of  the  reputed  ownership  of 
the  mortgagee.  Ex  parte  Bamett,  1  Be  G. 
194.     (Eng.) 

4.  Vesting  in  and  not  vesting  in 
assignees.  A  sole  trustee,  who  had  ap- 
propriated 4,000?.,  part  of  the  trust  property, 
deposited  in  the  box  in  which  he  kept  the 
securities  of  and  papers  relating  to  the  trust 
funds,  two  policies  of  assurance,  one  on  his 
own  life  for  2,000Z.  and  the  other  on  his 


father's  for  3,000Z.,  inclosed  in  an  envelope, 
with  a  memorandum  that  in  the  event  of 
his  death,  the  amount  of  the  policies  was  to 
be  applied  to  the  repayment  of  the  4,000?. 
borrowed  by  him  from  the  cestui  que  trust. 
Six  years  afterwards  the  trustee  became 
bankrupt.  The  policy  of  2,0002.  was  found 
inclosed  with  the  memorandum  in  the  box, 
the  other  policy  having  been'  paid  to  the 
bankrupt  upon  his  father's  death.  It  was 
held,  that  as  between  the  cestui  que  trust 
and  the  assignees  in  bankruptcy,  there  was, 
notwithstanding  the  words  importing  con- 
tingency, a  valid  declaration  that  the  policy 
was,  in  any  event,  subject  to  the  trusts  of 
the  settlement ;  that  the  bankrupt  was  the 
proper  person  to  be  in  possession  of  the  pol- 
icy, and  that  an  order  should  be  made  for 
the  assignment  of  the  policy  to  the  new 
trustees  of  the  settlement.  In  re  Bankhead, 
2  Kay  (&  J.  560.     (Eng.) 

5.  A  mortgagee  of  a  policy  of  assurance, 
after  making  an  equitable  sub-mortgage  of 
it  by  deposit,  became  bankrupt.  No  notice 
of  the  original  mortgage  was  given  to  the 
oflBce,  nor  was  any  notice  of  the  sub-mort- 
gage given  either  to  the  office  or  to  the  mort- 
gagor. It  was  held,  that  the  sub-mortgage 
was  iuvalid  as  against  the  assignees.  Ex 
parte  Wood,  3  Mont.,  B.  &  B.  315 ;  7  Jm. 
251 ;  12  i.  J.,  Bank.  42.     (Eng.) 

6.  Where  the  bankrupt  previously  to  the 
commission  of  an  act  of  bankruptcy,  de- 
posited a  policy,  by  way  of  mortgage,  with 
a  person,  who,  subsequently,  to  the  act  of 
bankruptcy  but  prior  to  the  fiat,  notified  the 
insurance  company  of  such  deposit,  and  it 
did  not  appear  that  at  the  time  the  notice 
was  given,  the  party  given  it  was  aware  of 
the  act  of  bankruptcy  having  been  commit- 
ted. It  was  held,  that  he  had  a  valid  claim 
to  the  policy,  as  against  the  assignees  in 
bankruptcy.  In  re  Styan,  1  Fh.  105 ;  S. 
P.,  ex  parte  Smith,  6  Jwr.  158.    (Eng.) 

7.  Where  a  memorandum  of  deposit 
stated  that  a  policy  on  the  life  of  the  obligor 
was  also  deposited  with  a  bond,  which  was 
not  the  fact,  and  the  policy  was  found  at 
the  time  of  the  bankruptcy  in  the  bankrupt's 
chest,  it  was  held,  that  the  policy  passed  to 
and  vested  in  the  assignees  in  bankruptcy. 
Ex  parte  Halifax,  I  Mont.,  B.  <&  B.  544. 
(Eng.) 
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8.  Where  the  assured  deposited,  as  se- 
curity, policies  of  assurance  with  bankers, 
who  gave  no  notice  in  writing  thereof  to  the 
companies,  though  the  secretaries  were 
casually  made  aware  of  the  deposit,  and  the 
assured  afterwards  became  bankrupt  and 
died,  it  was  held,  that  the  policies  remained 
in  the  order  and  disposition  of  the  bankrupt, 
and  that  his  assignees  were  entitled  to  the 
proceeds  less  the  premiums  paid  by  the 
bankers.  Edwards  v.  Martin,  1  L.  B.,  Ec[. 
121 ;  35  X.  J.,  Chanc.  186.     (Eng.) 

9.  A  bankrupt  assigned,  as  security,  two 
policies,  which  he  had  eft'ected  on  his  life  in 
two  mutual  companies,  in  the  profits  of 
which  the  parties  assured  had  a  right  to  par  - 
ticipate,  but  no  notice  of  the  assignment  was 
given  to  either  of  the  companies  before  bank- 
ruptcy. In  one  of  the  companies  no  trans- 
fer of  any  policy  was  ever  entered  until  the 
death  of  the  assured ;  and  in  the  other  no 
entry  of  the  assignment  could  be  found.  It 
was  held,  that  the  policies  were  subject  to 
the  charge,  and  did  not  belong  to  the  assig- 
nees of  the  bankrupt.  JfHx  parte  Heathcote, 
2  Mont,  D.  <&  D.  714;  6  Jur.  1001. 
(Eng.) 

10.  ■When  in  the  order  and  dispo- 
sition of  bankrupt,  and  -when  not. 
A  bankrupt  deposited  a  policy,  as  security 
for  an  advance,  with  a  person,  who  sent  an 
agent  to  the  office  of  the  company  for  the 
purpose  of  ascertaining  if  the  premium  had 
been  paid,  and  if  not,  directed  him  to  pay 
it.  The  agent  told  a  clerk  in  the  office  that 
the  policy  had  been  so  deposited.  Held, 
that,  as  the  practice  of  the  company  re- 
quired the  notice  to  be  in  writing,  the  notice 
given  was  not  sufficient  to  take  the  policy 
out  of  the  order  and  disposition  of  the  bank- 
rupt. Edwards  v.  Scott,  2  Scott,  N.  B. 
266;  1  M.  &  G.  962;  4  Jur.  1062;  1 
Brmk.  6.    (Eng.) 

1 1 .  Actual  notice  to  the  company  of  the 
assignment  is  necessary  to  take  the  policy 
out  of  the  order  and  disposition  of  the  as- 
sured. Thompson  v.  Speirs,  13  Sim.  469. 
(Eng.) 

12.  Where  policies  of  assurance  on  a 
life  were  deposited  by  A.  with  B.,  as  securi- 
ty for  a  debt,  and  no  notice  thereof  was 
given  to  the  insurance  offices,  and  A.  be- 


comes bankrupt,  it  was  held,  that  the  poli- 
cies were  in  his  order  and  disposition  at  the 
time  of  his  bankruptcy.  Ex  parte  Price,  3 
Mont.,  B.  &  B.  586 ;  13  L.  J.,  Bank.  16. 
(Eng.) 

1 3.  Express  notice  must  be  given  to  the 
company  of  a  deposit,  by  way  of  equitable 
mortgage,  of  a  policy  effected  with  a  mutual 
insurance  company,  to  take  it  out  of  the  or- 
der and  disposition  of  the  depositor.  In  re 
Bromley,  13  Sim.  475.     (Eng.) 

14.  Where  a  policy  of  assurance  is 
mortgaged,  in  order  to  take  it  out  of  the  or- 
der and  disposition  of  the  mortgagor,  in  the 
event  of  his  becoming  bankrupt,  it  is  neces- 
sary for  the  mortgagee  to  give  notice  there- 
of to  the  company.  Thompsons.  Tomkins, 
2  Brew  &  Sm,.8;8  Jwr.,  N.  S.  185 ;  31  L. 
J.,  Chanc.  633;  10  W.  B.  310;  6i.  T.,N. 
S.  305.     (Eng.) 

15.  D.,  in  1816,  assigned  a  policy  of  as- 
surance on  his  life  to  a  trustee,  to  secure  a 
sum  of  money  owing  to  W. ;  soon  afterwards 
the  solicitor  of  W.  caused  a  memorandum 
to  be  entered  in  the  office  of  the  company, 
directing  that  all  letters  were  to  be  sent  to 
such  solicitor ;  from  that  time  W.  paid  the 
premiums  through  the  solicitor,  but  the  com- 
pany was  not  informed  on  whose  account 
the  solicitor  acted.  In  1826,  D.  became 
bankrupt,  and  his  assignees  declined  to  do 
any  thing  respecting  the  policy.  W.  during 
his  lifetime  continued  so  to  pay  the  premi- 
ums, and  after  his  death  his  executors  paid 
them  through  their  bankers.  D.  died  in 
1839.  It  was  held,  that  the  policy  was  in 
the  order  and  disposition  of  D.,  at  the  time 
of  his  bankruptcy,  as  no  notice  of  the  as- 
signment had  been  given  to  the  company ; 
that  the  conduct  of  the  assignees  did  not 
amount  to  an  abandonment  of  their  rights  to 
and  under  the  policy ;  that  the  executors  of 
W.  had  a  lien  on  the  policy  for  the  amount 
of  the  premiums  paid  by  W.  and  his  estate 
with  interest,  and  that  they  were  entitled  to 
payment  of  the  amount  thereof  out  of  the 
monies  payable  under  the  policy.  West  v. 
Eeid,  2  Hare,  249;  7  Jur.  147;  12  i.  J"., 
Chanc.  245.     (Eng.) 

16.  Where  A.,  to  whom  policies  of  as- 
surance were  mortgaged-  and  delivered,  gave 
notice  to  the  officers,  and  afterwards  mort-  . 
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gaged  and  delivered  the  same  policies  to  B.. 
who  neglected  to  give  notice  and  who  did 
not  make  the  transaction  public ;  A.  after- 
wards became  bankrupt.  It  was  held,  that 
the  policies  were  in  the  order  and  disposi- 
tion of  A.  at  the  time  of  his  bankruptcy. 
Ex  parte  Pott,  7  Jw.  159  ;  12  L.  J.,  Bank. 
33.     (Eng.) 

17.  A  retiring  partnef.  A.,  agreed  to  as- 
sign a  policy  which  was  part  of  the  partner- 
ship assets  to  B.,  the  continuing  partner,  on 
certain  terms.  B.  mortgaged  it  to  C,  who 
gave  notice  to  the  ofBce.  B.  afterwards  be- 
came bankrupt.  It  was  held,  that  the  poli- 
cy was  not  within  the  order  and  disposition 
of  B.,  either  as  against  A.  or  C.  In  re 
Langmeade,  20  Beav.  20.    (Eng.) 

18.  "Where  bankrupts  had  deposited 
with  their  bankers,  to  secure  the  repayment 
of  advances,  certain  policies  theretofore  mort- 
gaged to  them  and  notice  of  which  mort- 
gage the  bankrupts  had  given  to  the  respec- 
tive companies,  but  the  bankers  gave  no  no- 
tice of  such  deposit  to  the  different  offices. 
It  was  held,  that  the  policies  were  in  the 
order  and  disposition  of  the  bankrupts,  even 
though  one  of  them  was  effected  with  a  mu- 
tual insurance  company.  Ex  parte  Ark- 
wright,  3  Mont,  D.  &  B.  129.    (Eng.) 

19.  Where  the  bankrupt  effected  a  poli- 
cy on  his  own  life,  and  before  his  bankruptcy 
deposited  the  same  with  the  defendants  as 
security  for  money  then  and  previously  ad- 
vanced by  them  to  him,  it  was  held,  that 
the  policy  was  not  in  the  order  and  disposi- 
tion of  the  bankrupt  with  the  consent  of  the 
true  owner,  within  6  Geo.  4,  c.  16,  s.  72. 
Gibson  v.  Overbury,  1  M.  &  W.  555. 
(Eng.) 

20.  D.  having  agreed  to  make  a  loan  of 
money  to  W.,  upon  a  policy  upon  his  life, 
gave  directions  for  effecting  to  his  attorney, 
L.,  who  was  also  an  agent  of  the  company, 
and  authorized  to  receive  notices  of  assign- 
ments of  policies  on  their  behalf.  L.  trans- 
mitted the  proposals  for  the  policy  to  the 
head  officer,  without  mentioning  that  D. 
was  the  beneficial  owner,  and  obtained  and 
delivered  the  policy  to  D.  W.  became  bank- 
rupt. Held,  that  there  was  sufficient  notice 
to  take  the  policy  out  of  the  order  and  dis- 
position of  W.,  and  give  the  assignment  va- 


lidity as  against  his  assignees,  as  notice  to 
L.  .was,  under  the  circumstances,  notice  to 
the  company.  Gale  v.  Lewis,  6  Q.  B.  730 ; 
11  Jur.  780;  16  L.  J.,  Q.  B.  119.     (Eng.) 


POLICY  OF  HSrSURANCE. 

1.  Where  assignees  brought  an  action  of 
trover  to  recover  a  policy  of  insurance,  the 
defendant  pleaded  a  custom  for  insurance 
brokers  to  have  a  general  lien  upon  policies 
of  insurance  in  their  possession  for  their 
general  balance;  that  mutual  dealings  and 
accounts  existed  between  the  bankrupt  and 
the  defendant ;  and  that  at  the  time  of  the 
conversion  the  bankrupt  was  indebted  to  the 
defendant  in  200Z.  Replication,  that  the 
200Z.  was  the  price  of  goods  sold  to  the 
bankrupt  upon  twelve  month's  credit,  and 
that  a  bill  of  exchange  was  drawn  and  ac- 
cepted in  payment,  which  bill  was  not  due 
at  the  time  of  the  conversion.  It  was  held, 
first,  that  by  taking  the  security,  the  lien 
was  gone ;  secondly,  that  the  defendant  could 
not  rest  his  defence  upon  6  Geo.  3,  c.  16,  s. 
50?.  without  specially  pleading  the  facts; 
thirdly,  that  if  the  plea  of  mutual  credit  was 
set  up,  then  it  could  not  succeed,  because  it 
did  not  appear  that  the  balance  was  due  at 
the  time  of  the  bankruptcy.  Hewison  v. 
Gutherie,  2  Hodges,  51;  2  Bing.,  N.  C. 
755 ;  3  Scott,  298.     (Eng.) 

2.  Loss,  when  and  when  not  al- 
lowed as  set-off.  Where  A.,  a  mer- 
chant, employed  B.,  a  broker,  to  effect  poli- 
cies and  sell  goods,  and  trusted  him  witli 
the  possession  of  the  policies;  A.,  being 
indebted  to  B.  for  premiums  of  insurance, 
and  having  obtained  an  advance  of  money 
upon  a  pledge  of  goods,  placed  in  B.'s  hands 
for  sale,  but  not  as  those  goods  to  the  ex 
elusion  of  A.'s  general  creditors,  became 
bankrupt.  Afterwards  a  loss  happened,  and 
B.  received  it  from  the  undervn-iters.  It 
was  held,  that  this  was  a  mutual  credit,  and 
that  B.  might  retain  the  sum  received  for 
the  loss  in  liquidation  of  his  advances,  as 
well  as  of  the  balance  due  for  premiums. 
Olive  V.  Smith,  5  Taunt.  56 ;  2  Rose,  122. 
(Eng.) 

3.  In  an  action  by  assignees  of  a  bank- 
rupt underwriter  against  insurance  brokers 
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for  premiums  due  to  the  bankrupt,  the 
brokers  are  entitled  to  set  off,  by  reason  of 
mutual  credit,  a  loss  which  occurred  before 
the  bankruptcy  upon  a  policy  underwritten 
by  the  bankrupt  and  effected  by  the  brokers 
in  their  own  names  for  a  principal  for  whom 
they  were  acting  on  a  del  credere  commis- 
sion. Lee  V.  Bullen,  4  Jur.,  N.  S.,  557 ;  27 
L.  J.,  Q.  B.  161;  8  El.  &  Bl.  692,  n. 
(Eng.) 

4.  Where  insurance  brokers  effected 
several  policies  of  insurance,  some  in  the 
name  and  on  account  of  their  own  firm, 
others  in  the  name  of  their  own  firm  but  on 
account  of  their  principals,  and  others  in  the 
name  and  on  account  of  their  principals,  for 
which  principals  they  acted  under  a  del  cre- 
dere commission,  without  the  knowledge  of 
the  underwriters.  It  was  held,  that  in  an  ac- 
tion against  them  for  premiums  by  the  assign- 
ees of  one  of  the  underwriters  upon  those  poli- 
cies, who  had  become  bankrupt,  the  brokers 
might  set  off  losses  and  returns  due  on  all 
of  those  policies,  which  were  effected  in  the 
name  of  their  own  firm,  but  not  on  such  as 
were  effected  in  the  names  of  their  principals, 
such  losses  and  returns  having  become  due 
on  those  policies  before  the  time  when  the 
bankrupt  stopped  payment,  though  they 
had  not  been  adjusted  by  the  bankrupt,  but 
only  by  the  other  underwriters  between  the 
time  of  his  stopping  payment  and  commit- 
ting an  act  of  bankruptcy,  on  which  adjust- 
ments the  brokers  had  given  their  principals 
credit  for  the  amount.  Koster  v.  Eason,  2 
M.  d:  S.  112.      (Eng.) 

5.  Where  brokers  effected  policies  on 
goods  on  account  of  their  principals  in  their 
own  names,  and  accepted  bills  on  account  of 
the  goods  which  were  consigned  to  them 
and  lost  before  arrival,  it  was  held,  that 
they  might  set  off  such  losses  in  an  action 
by  the  assignees  of  the  underwriter  for 
premiums,  although  they  had  not  any  del 
credere  commission,  and  the  losses  were 
not  adjusted.  Parker  v.  Beasley,  2M.  dr  S. 
423.     (Eng.) 

6.  Where  a  policy  to  a  broker  acting  un- 
der a  del  credere  commission  was  under- 
written by  the  bankrupt,  and  a  loss  upon 
the  policy  happens  before  the  bankruptcy 
the  broker  may  deduct  the  amount  of  the 
loss  from  the  debt  which  he  owes  to  the 


bankrupt's  estate. 
T.  B.  285.     (Eng.) 


Bize    V.  Dickason,   1 


7.  Mortgage  on,  life.  W.  having 
mortgaged  a  policy  on  his  life  afterwards 
became  bankrupt,  and  died  four  years  after 
the  bankruptcy.  The  mortgagee  thereupon 
gave  notice  to  the  insurance  ofiBce  and 
claimed  the  proceeds  of  the  policy.  No  pre- 
vious notice  had  been  given  of  the  mort- 
gage or  the  bankruptcy.  Held,  that  notice 
after  the  bankruptcy  was  insufficient,  and 
that  the  policy  remained  in  the  order  and 
disposition  of  the  bankrupt.  And  no  act  of 
an  assignee  for  value  after  bankruptcy  can 
give  validity  to  his  assignment  as  against 
assignees  in  bankruptcy.  In  re  Webb,  36 
L.  J.,  Chanc.  341 ;  2  L.  B.,  Eq.  456 ;  15 
W.  B.  529 ;  16  i.  T.,  N.  S.  89.     (Eng.) 

8.  Not  affected  by  transfer  to  as- 
signee. A  building  belonging  to  the  estate 
of  a  bankrupt  was  destroyed  by  fire  after 
the  transfer  by  the  register  to  the  assignee. 
The  court  decided  that  such  transfer  being 
by  operation  of  law  did  not  avoid  the  policy 
of  insurance,  and  that  the  assignee  was  en- 
titled to  recover  the  insurance  money.  In  re 
Starkweather,  (Oto,)  4  JV.  B.  B.  110. 

9.  Notice  of  assignments  of.  A 
casual  remark  addressed  to  the  secretary 
of  an  insurance  company  by  a  policy-holder, 
to  the  effect  that  he  had  deposited  his  policy 
as  a  security,  is  not  notice  to  the  company 
sufficient  to  take  the  policy  out  of  the 
holder's  order  and  disposition  on  his  sub- 
sequent bankruptcy.  Edwards  v.  Martin, 
14  W.  B.  25;  13  L.  T.,  N.  S.  236;  35 
L.  J.,  Chanc.  186;  1  L.  B.,  Eq.  121. 
(Eng.) 

1 0.  The  assignment  of  a  policy  of  insur- 
ance, without  notice  of  the  office,  does  not 
prevent  the  operation  of  the  clause  of  re- 
puted ownership .  Ex  parte  Tennyson,  1 
Mont.  <6  BUgh,  67.     (Eng.) 

1 1 .  Where  the  assignee  of  a  policy  of  in- 
surance sent  an  agent  to  the  office  of  the  in- 
surer, for  the  purpose  of  paying  the  annual 
premium,  who,  in  the  course  of  conversa- 
tion with  one  of  the  clerks  in  the  office,  told 
him  of  the  policy  having  been  so  assigned, 
held,  that  this  was  not  sufficient  notice  to 
the  insurance  office.  Ex  parte  Carbis,  4 
Deac.  <&  Chit.  354.    (Eng.) 
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12.  A  letter  to  the  secretary  of  an  in- 
surance office,  in  which  the  writer  says,  "  I 
am  holder  of  the  under-mentioned  policies," 
and  inquires  what  the  ofBce  would  give  for 
them,  is  sufficient  notice  of  an  assignment. 
Ex  parte  Stright,  1  Mont.  502;  2  Deac.  & 
cut.  314.     (Eng.) 

13.  Where  notice  of  the  assignment  of  a 
policy  is  not  given  to  the  insurer,  the  policy 
upon  the  bankruptcy  of  the  assignor  vests  in 
his  assignees  in  bankruptcy,  even  though 
the  insurer  does  not  require  notice,  and 
keeps  no  books  or  registry  of  notices. 
Williams  v.  Thorp,  2  Sim.  257  ;  S.  P.,  ex 
parte  Colvill,  1  Mont.  110;  Duncan  v. 
Chamberlayne,  4  Jur.  819.     (Eng.) 

14.  Return  of  premiums,  when 
and  when  not  allowed  as  set-oflF. 
An  insurance  broker,  who  is  indebted 
to  the  assignees  of  a  bankrupt  under- 
writer for  premiums,  cannot,  without  an 
especial  authority,  set  off  against  that  debt, 
sums  due  from  the  underwriter  for  returns 
of  premiums,  whether  the  returns  became 
due  before  the  bankruptcy,  or  after  the 
bankruptcy.  Minett  v.  Forrester,  4  Taunt. 
541.     (Eng.) 

15.  A  broker,  who  is  indebted  to  as- 
signees for  premiums  due  to  them  upon 
policies  subscribed  by  the  bankrupt  before 
his  bankruptcy,  is  not  entitled  to  set  off  re- 
turns of  premium  due  upon  the  arrival  of 
ships  which  have  arrived  since  bankruptcy. 
Goldschmidt  v.  Lyon,  4  Taunt.  534.  (Eng.) 

16.  "Vesting  in  assignees.  A  pol- 
icy of  insurance  obtained  by  the  bankrupt 
upon  his  own  life  at  an  annual  premium, 
passes  to  and  vests  in  his  assignees,  how- 
ever small  the  apparent  value  of  it  may  be 
at  the  time  of  his  bankruptcy,  and  although 
there  are  considerable  arrears  of  premium 
due  upon  it ;  and  if  instead  of  delivering  it 
up  as  part  of  his  effects,  he  secretly  assigns 
it  to  another  person,  who  pays  the  arrears 
of  the  premium,  and  upon  the  death  of  the 
bankrupt  receives  the  amount  of  the  insur- 
ance, the  assignees  can  recover  the  amount 
of  such  insurance  less  the  arrears  paid  as 
money  received  to  their  use.  Schondler  v. 
Wace,  1  Camp.  487;  see  Grant  v.  Hill,  4 
Taunt.  380,  and  Wills  v.  Wells,  2  Moore, 
247  ;  8  Taunt.  264.     (Eng.) 


17.  B.,  a  merchant  domiciled  at  Valpa- 
raiso, affected  an  insurance  on  his  life  with 
an  insurance  company  in  London.  The 
policy  was  to  be  void  of  the  insured  com- 
mitted suicide,  but  if  any  third  party  ac- 
quired a  bona  fide  interest  therein  by  as- 
signment or  by  legal  or  equitable  lien  for  a 
valuable  consideration,  or  as  security  for 
money,  the  assurance  should,  nevertheless, 
to  the  extent  of  such  interest,  be  valid  and 
of  full  effect.  While  the  policy  was  in 
force,  B.  declared  himself  bankrupt,  and  by 
that  act  itself  made,  according  to  the  law  of 
Valparaiso,  a  cession  of  all  his  property  to 
the  court  before  whom  the  declaration  was 
made,  and  the  property  thereupon  vested  by 
operation  of  liw,  in  the  escribano  or  official 
notary  of  the  court.  After  this  B.  com- 
mitted suicide.  At  a  meeting  of  creditors 
after  his  death,  creditors  were  duly  appointed 
assignees  of  the  estate,  which  thereupon 
by  operation  of  law,  shifted  from  the  escri- 
bano to  them  as  assignees.  In  an  action  by 
them  as  such  assignees  to  recover  the 
amount  insured  by  the  policy,  held,  that 
they  were  not  third  parties,  having  a  bona 
fide  interest  by  assignment,  or  by  legal  or 
equitable  lien  for  a  valuable  consideration, 
or  as  security  for  money  within  the  meaning 
of  the  exception.  Jackson  v.  Forster,  1  El. 
&  El.  463;  5  Jur.,  N.  S.  547  ;  28  L.  J., 
Q.  B.  166.  Affirmed  in  the  exchequer  cham- 
ber, 5  Jur.,  N.  8.  1247  ;  29  L.  J.,  Q.B.%; 
I  El.  (&  El.  no.      (Eng.) 

1 8.  Where  the  property  of  one  partner 
insured  in  his  name  and  left  in  the  order 
and  disposition  of  the  partners  was  consumed 
by  fire  and  the  insurance  money  was  paid 
to  assignees  appointed  under  a  joint  com- 
mission, it  was  held,  that  the  insurance 
money  did  not  pass  by  the  assignment  under 
the  joint  commission.  Ex  parte  Smith,  3 
Madd.  63,  Buck,  149.     (Eng.) 

19.  If  notice  of  the  assignment  of  a 
policy  of  insurance  on  a  life  is  not  given  to 
the  insurer,  it  remains,  upon  the  bankniptcy 
of  the  assignor,  in  his  order  and  disposition, 
although  the  office  does  not  require  notice, 
and  keeps  no  books  of  registry  of  notices 
which  might  be  given ;  and  it  passes  to  his 
assignees.  Williams  v.  Thorp,  2  Sim.  257, 
S.  P.  ex  parte  Oolvill,  1  Mont.  110  ;  Dun- 
can V.  Chamberlayne,  4  Jur.  819.     (Eng.) 
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POSSESSION. 

1.  By  assignee  of  leasehold  prop- 
erty. Where  assignees  enter  upon  and  take 
possession  of  leasehold  property,  they  be- 
come chargeable  with  the  covenants  in  the 
lease,  although  the  banlirupt's  effects  were 
upon  the  premises,  and  the  assignees  de- 
livered up  the  keys  immediately  after  the 
effects  were  sold.  Henson  v.  Stevenson,  1 
B.  C&4.303.     CEng.) 

2.  By  marshal.  The  provision  of  Rule 
Xni.  requiring  the  marshal,  as  messenger, 
to  take  possession  of  the  property  of  bank- 
rupt, etc.,  applies  only  to  a  case  when  a  war- 
rant is  issued  to  him  to  seize  the  property, 
and  therefore  is  not  applicable  to  a  case  of 
voluntary  bankruptcy.  In  re  Hasbrouck, 
N.  B.  B.  Sup.  xvTi. 

3.  Not  good  unless  mortgage  is 
recorded.  A  chattel  mortgage  not  valid 
as  agamst  creditors  under  the  state  law  and 
under  which  the  mortgagee  has  taken  pos- 
session, having  at  the  time  reasonable  cause 
to  believe  his  debtor  insolvent,  is  invalid  as 
against  the  assignee  in  bankruptcy.  Though 
the  mortgage  be  good  as  between  the  parties 
and  given  to  secure  a  bona  fide  loan,  the 
mortgagee  not  having  it  acknowledged  and 
recorded,  as  required  by  the  state  statute, 
but  retaining  it  until  the  insolvency  of  the 
debtor,  loses  his  lien.  He  cannot  by  then 
taking  possession  be  remitted  to  his  rights 
as  of  the  date  of  the  mortgage.  Though 
possession  was  taken  before  commencement 
of  proceedings  in  bankruptcy,  and  was  in 
accordance  with  the  provisions  of  the  mort- 
gage, yet  being  within  the  time  limited  by 
the  bankrupt  act  it  operated  as  a  preference, 
void  as  against  creditors,  and  is  equally  void 
as  against  the  assignee.  Harvey  v.  Crane, 
3  C.  L.  N.  341 ;  s.  c.  5  JV.  B.  B.  218. 

4.  Of  debtor  not  a  fraud.  The  pos- 
session of  an  insolvent,  after  a  bona  fide  as- 
signment of  all  his  estate  to  the  benefit  of 
all  his  creditors,  is  not  fraudulent,  when 
continued  at  the  request  and  for  the  benefit 
of  his  assignees  who  used  due  diligence  to 
get  possession.  Vredenbergh  v.  White  & 
Stout,  1  Johns.  157. 

5.  Of  property  in  an  assignment. 
It  is  not  an  irreversable  and  unqualified  rule 


of  law  that  there  must  be  an  actual  and 
continued  change  of  possession  in  order  to 
shield  an  assignment  of  property  in  trust 
for  the  benefit  of  creditors  from  imputation 
of  fraud.  Ball  v.  Loomis,  2  Tiff.  C29  N.  T.) 
412. 

/ 

6.  Of  real  estate  by  assignee.  If  ' 
the  assignee  holds  the  lease  from  December 
to  May,  and  puts  a  person  into  possession, 
with  instructions  to  let  the  premises,  and 
several  applications  are  made  by  parties  de- 
sirous to  take  them,  but  they  remain  unlet, 
and  on  the  landlord  calling  on  the  assignee 
for  payment  of  rent,  he  says  he  will  pay  it 
if  he  can  make  anything  by  the  house  ;  and 
the  jury  find  that  it  is  only  a  conditional  ac- 
ceptance of  the  lease,  and  that  he  has  not 
retained  it  an  unreasonable  length  of  time, 
the  court  will  not  disturb  the  verdict.  Lind- 
say V.  Limbert,  12  Moore,  209 ;  2  G.  &  P. 
526. 

7.  Of  rented  premises.  Upon  pro- 
ceedings to  compel  an  election  where  the 
assignees  elect  to  reject  the  lease,  if  there  is 
some  reason  to  suspect  that  the  lease  is  void 
and  that  the  landlord  had  no  title  to  grant 
it,  the  court  will  not  order  the  assignees  to 
deliver  up  possession  of  the  premises,  but 
merelj'  to  deliver  up  the  lease.  Ex  parte 
Williams,  3  Deac.  330.     (Eng.) 


POSTPONEMENT. 

1.  Registers  must  exercise  proper  legal 
discretion  with  regard  to  questions  of  post- 
ponement and  adjournment,  and  must  exer- 
cise their  best  judgment  in  preventing  un- 
necessary and  unreasonable  delays.  In  re 
Hyman,  (^S.  D.  N.  Y.)  2  N.  B.  B.  107. 

S.  Of  debts  by  register.  Debts 
proved  and  filed  with  the  register  may  be 
postponed  for  investigation  before  the  assig- 
nee, and  not  allowed  to  bo  voted  on  for  as- 
signee. Efforts  by  bankrupt's  friends  to 
compromise  and  buy  up  his  debts  and  stop 
proceedings  in  bankruptcy  are  no  fraud 
upon  the  bankrupt  act,  and  are  no  reason 
why  the  debts  should  be  postponed  and  not 
voted  upon  for  the  election  of  an  assignee. 
Debts  proved  before  election  and  sold  and 
assigned  after  proof,  must  be  voted  upon  by 
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the  actual  owner  and  not  by  the  original 
creditor,  and  the  owner  will  be  entitled  to 
only  one  vote.  In  re  Frank,  (^N.  B.  N.  Y.') 
bN.B.B  194. 


POWERS  OF  APPOINTMENT. 

1.  Vesting  in  assignees.  By  a  mar- 
riage settlement  a  husband  took  ad  estate 
for  life,  with  power  of  appointment  to  his 
children,  remainder  to  trustees  to  preserve, 
etc.,  remainder  to  children  in  tail  in  default 
of  appointment,  remainder  to  husband  in 
fee  in  default  of  issue.  The  husband  be- 
came bankrupt,  conveyed  in  the  usual  way 
all  his  property  by  bargain  and  sale  to  his 
assignees,  and  afterwards  executed  an  ap- 
pointment to  his  son  in  fee,  after  his  own 
life  estate.  The  assignees  sold  the  life  es- 
tate to  the  bankrupt's  mother.  Held,  that 
the  son  took  nothing  under  the  appointment, 
but  was  entitled  to  an  estate  tail  under  the 
original  settlement.  Badham  v.  Lee,  7  Bing. 
695;  IM.dh  Scott,  14.    (Eng.) 

2.  A  trader  being  seized  of  an  estate  for 
life,  with  a  general  power  of  appointment, 
with  remainder  in  default  of  appointment  to 
himself  in  fee,  upon  having  committed  an 
act  of  bankruptcy  upon  which  he  was  after- 
wards declared  a  bankrupt,  executed  an  ap- 
pointment in  favor  of  an  appointee.  Held, 
that  all  his  interest  having  passed  to  the  as- 
signee by  the  assignment,  such  appointment 
was  void ;  and,  therefore,  that  his  assignee 
under  the  commission  had  a  sufficient  legal 
estate  to  maintain  an  ejectment.  Doe  d. 
Coleman  v.  Britain,  2  B.  (&  A.  93.    CEng.) 


POWER    OF    ATTORNEY. 

1 .  An  acknowledgment  to  a  power  of  at- 
torney to  appear  for  a  creditor  is  not  neces- 
sary to  its  validity.  In  re  Powell,  (N-J.")  2 
N.  B.  B.  17. 

2.  A  power  of  attorney  does  not  confer 
the  power  of  substitution.  A  power  of  at- 
torney to  represent  a  creditor  does  not  give 
the  party  therein  named  authority  to  name 
a  third  party  to  act  for  the  creditor ;  hence 
he  cannot  sign  the  name  of  the  said  creditor, 
and  all  his  acts  in  his  behalf  are  of  no  force 
or  effect.  In  re  Palmer,  (Kansas,)  3  N.  B. 
E.  77. 


3.  Where  three  assignees  were  chosen, 
and  one  of  the  assignees  had  been  repre- 
sented at  the  meeting  by  a  person  to  whom 
he  had  given  a  power  of  attorney  to  vote, 
but  the  words  in  the  printed  foi-m  empower- 
ing the  attorney  to  accept  the  office  of  assig- 
nee were  struck  out,  it  was  held,  that  this 
rendered  the  choice  of  all  three  invalid,  and 
the  appointment  and  confirmation  were  va- 
cated. In  re  Boddington,  6  L.  T.,  N.  S. 
207.    (Eng.) 

4.  A  power  of  attorney,  in  accordance 
with  form  No.  26,  does  not  authorize  the 
filing  of  an  opposition  to  the  bankrupt's  dis- 
charge by  the  attorney  to  whom  the  letter 
was  given.  The  claim  that  a  power  to  at- 
tend and  vote  at  meetings  and  accept  the 
appointment  of  assignee  for  his  principal, 
gives  the  attorney  authority  to  involve  his 
principal  in  such  a  controversy  as  arises  in 
opposition  to  the  discharge  of  a  bankrupt, 
is  a  misconception  of  the  scope  and  purposes 
of  the  power.  Creditors  v.  WilUams,  4 
N.B.B.  187. 

5.  To  vote  for  assignee.  A  power 

of  attorney  to  vote  for  assignees  when  once 
executed  becomes  extinct.  In  re  Hart,  1 
Fonb.,  N.  B.  57.    (Eng.) 

6.  One  member  of  a  firm  or  copartnership 
on  behalf  of  the  firm  may  execute  a  power 
of  attorney  to  some  third  person,  authoriz- 
ing him  to  cast  the  vote  of  the  firm  in  the 
choice  of  assignees.  In  re  Barrett,  (  W.  Va.) 
2  N.  B.  B.  165 ;  citing  ex  parte  Mitchell, 
14  Ves.  597 ;  in  re  Purvis,  N.  B.  B.  Sup. 
XXXV.;  15  Johns.  B.  159 ;  11  Pick.  400. 


POWERS  OF  CONG-RESS. 

1.  Congress  has  power  to  establish  uni- 
form laws  on  the  subject  of  bankruptcies, 
and  having  exercised  that  power  the  pre- 
sumption is  that  it  was  rightly  exercised, 
and  that  all  persons  and  corporations  whose 
pecuniary  condition  bring  them  within  the 
provisions  of  the  act  are  entitled  to  the;  bene- 
fits which  the  act  confers,  and  are  made  sub- 
ject to  all  its  obligations  and  requirements. 
Sweatt  V.  The  Boston,  Hartford  &  Brie  R. 
E.  Co.  et  al  5  N.  B.  B.  234. 
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PRACTICE. 

1 .  A  partner  of  a  firm  in  liquidation  who 
signed  for  himself,  and  late  partners  was 
entitled  to  sue  out  a  trader-debtor  sum- 
mons, and  the  court  was  not  required  to 
ascertain  his  individual  interest  in  the  sum 
claimed.  Particulars  of  demand  and  aflSda- 
vits  of  debt  are  to  be  read  together,  and  any 
information  with  respect  to  the  debt  which 
is  omitted  from  the  one,  but  disclosed  in  the 
other,  is  sufficient.  Dates  of  bills  of  exchange 
comprised  in  the  claim  are  not  material. 
Ex  parte  Atwool,  19  L.  T.,  N.  S.  42. 
(Eng.) 

3.  A  creditor's  usual  signature  to  the 
particulars  of  a  demand  is  sufficient.  Ex 
parte  Roche,  37  L.  J.,  Bank.  16.    (Eng.) 

3.  On  a  sci.  fa.  to  revive  a  judgment  of 
twenty  years'  standing,  if  an  inquest  has 
been  taken  because  the  defendant's  counsel 
was  not  prepared  to  adduce  his  discharge 
long  ago  obtained  under  an  insolvent  law, 
and  the  defendant  himself  from  remoteness 
of  distance  and  bodily  infirmity  could  not 
attend;  the  court  on  being  satisfied  that  the 
discbarge  was  obtained  will  set  aside  the 
acquest  to  let  in  a  proof  of  the  discharge, 
though  the  defendant  be  shown  to  be  of 
sufficient  ability  to  pay ;  for  a  court  of  law 
cannot  notice  the  moral  obligation  to  pay 
debts  from  which  a  debtor  has  been  by  law 
discharged  unless  a  new  liability  has  been 
incurred;  but  this  will  be  done  only  on  pay- 
ment of  costs.  A  counsel  at  nisi  prius 
must,  if  asked,  answer  whether  his  client  has 
a  defence  or  not.  Schenck  &  Ten  Broeck 
V.  Woolsey,  3  Caines'  Cases,  100. 

4.  Allegation  of  performance.  On 
the  petition  of  a  defendant  alleging  perform- 
ance of  conditions  of  a  judgment  confessed 
and  an  issue  directed,  he  is  precluded  from 
setting  up  matters  of  defence  subsequent  to 
the  judgment.  And  where  he  has  obtained 
a  discharge  in  bankruptcy  subsequently  to 
the  trial  of  the  issue,  an  execution  may  be 
summarily  set  asiae  as  to  his  personal  prop- 
erty.   Curtis  V.  Slosson,  6  Penn.  B.  265. 

5.  Motion  to  discharge  on  bail. 
A  motion  to  discharge  on  common  bail,  after 
a  judge's  or  commissioner's  order  to  hold 
bail,  under  the  3d  section  of  the  act  to  abol- 

Gaz.  86 


ish  imprisonment  for  debt,  &c.  (sess.  42,  ch. 
101,)  must  be  founded  on  some  defect  in  the 
proof  on  which  the  order  was  founded ; 
which  defect  must  be  shown  by  the  defend- 
ant. A  general  allegation  of  fraud  before 
the  commissioner,  without  proof  of  facts 
showing  probable  cause  for  the  allegation, 
would  not,  it  seems,  be  sufScient  to  warrant 
the  order.    Mott  v.  Jerome,  7  Cowen,  518. 

6.  Stay  of  proceedings.  The  court 
will  order  a  perpetual  stay  of  the  ca.  sa., 
where  the  defendant  is  discharged  under  the 
act,  (sess.  42,  ch.  101,)  intermediate  the 
verdict  and  judgment.  But  if  the  discharge 
is  objected  to  by  the  plaintiff,  they  will  open 
the  cause  so  as  to  give  him  a  chance  to  try 
the  question,  the  judgment  standing  as  secu- 
rity.   Baker  v.  Taylor,  1  Cowen,  165. 

7.  When  a  defence  of  the  statute 
of  limitations  must  be  interposed. 
Where  the  parties  to  a  proceeding  in  bank- 
ruptcy had  a  defence  in  the  nature  of  the 
statute  of  limitations,  which  they  should  have 
set  up  in  the  proceeding,  but  did  not,  the 
matter  cannot  here  be  shown  against  the  de- 
cree made  in  such  proceeding.  Chemung 
Canal  Bank  v.  Judson,  4  Selden,  (8  N.  ST.) 
254. 


PRECEDENT  A(3-REEMENT. 

1.  Not  assumed  by  promises. 
Where  the  record  before  the  court  does  not 
show  that  a  precedent  agreement  existed,  it 
is  not  to  be  presumed.  A  mere  promise  by 
a  debtor  to  a  president  of  a  bank,  does  not 
constitute  an  agreement.  Any  agreement 
by  an  insolvent  debtor  with  a  creditor  to 
create  a  preference  in  favor  of  that  creditor, 
is  void  if  the  debtor  is  afterwards  proceeded 
against  under  the  bankrupt  act.  The  Second 
National  Bank  of  Leavenworth  et  al.  v.  Hunt 
et  al.  (  U.  S.  S.  Ct.)  4  N.  B.  B.  198. 


PRE-EXISTINCS-  CREDITOR. 

1.  Transfer  of  goods  to.  An  assig- 
nee of  an  insolvent  debtor  whose  books  con- 
tain accounts  showing  that  a  large  amount 
of  goods  were  delivered  to  a  pre-existing 
creditor  shortly  before  the  failure,  and  a  note 
held  by  the  latter  was  given  up  and  a  bal- 
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ance  struck,  waives  the  right  to  contest  the 
transfer  of  the  goods  as  a  fraudulent  or  il- 
legal preference,  hy  demanding  and  receiv- 
ing such  balance  after  full  opportunity  of  in- 
vestigating the  circumstances  of  the  transac- 
tion, and  after  submitting  the  items  of  the 
account  to  arbitration.  Hazelton  v.  Allen, 
3  AlUns'  fJfass.)  114. 


PRE-EXISTING  DEBT. 

1 .  Recovery  of.  In  an  action  for  tort 
for  the  conversion  by  the  assignee  of  an  in- 
solvent debtor,  of  property  claimed  by  the 
plaintiff  under  a  conveyance  from  the  debtor, 
if  the  jury  find  the  conveyance  void  as  a 
preference  made  in  payment  of  a  pre-ex^t- 
ing  debt,  the  plaintiff  cannot  recover  cash 
paid  by  him  to  the  debtor  for  the  difference 
in  value  between  such  property  and  the  debt 
which  the  conveyance  was  made  to  secure. 
Bartlett  v.  Decreet,  4  Grays'  (ilfass.)  111. 


PREFERENCE. 

1 .  A  debtor  may  lawfully  apply  his  pro- 
perty to  the  payment  of  the  debts  of  such 
creditors  as  he  may  choose  to  prefer,  and  he 
may  elect  the  time  when  it  is  to  be  done 
so  as  to  make  it  effectual,  and  such  prefer- 
ence must  necessarily  operate  to  the  preju- 
dice of  creditors  not  provided  for,  and  can- 
not furnish  any  evidence  of  fraudulent  in- 
tent. Tompkins  v.  Wheeler,  (  U.  8.  S.  Ct.) 
16  Peters,  106 ;  citing  Marbury  v.  Brooks, 
7  Wheat.  556;  11  Wheat.  78. 

2.  A  debtor  has  a  right  to  prefer  one 
creditor  to  another  in  payment,  and  his  pri- 
vate motives  for  giving  the  preference  can- 
not affect  the  right,  if  the  preferred  creditor 
has  done  nothing  improper  to  procure  it. 
Marbury  v.  Brooks,  7  Wheaton,  556. 

3.  The  liability  of  an  indorser  or  other 
surety,  is  contingent  only,  if  therefor  the 
principal  pay  the  debt  at  maturity  so  that 
the  contingent  liability  of  the  surety  never 
becomes  fixed.  In  the  absence  of  action  by 
the  surety  personally,  he  is  not  liable  to  pay 
the  assignee  the  money  paid  by  the  princi- 
pal in  discharge  of  his  obligation.  The 
bankrupt  act  is  not  to  be  construed  as  sub- 


versive of  the  general  principle  of  law  mer- 
chant or  for  the  general  law  of  contracts. 
Where  the  bankrupt,  upon  becoming  embar- 
rassed in  his  business,  effected  a  compromise 
with  his  creditors,  and  procured  an  exten- 
sion after  the  compromise,  and  he  as  princi- 
pal, and  two  friends  as  sureties,  executed 
their  joint  note,  to  enable  him  to  procure 
money  with  which  to  continue  his  business. 
The  bankrupt  paid  this  note  at  its  maturity. 
Without  communicating  with  his  sureties 
subsequent  to  the  maturity  of  the  note,  he 
was  unable  to  continue  in  business,  and  pro- 
ceedings were  instituted  by  creditors,  and 
he  was  adjudicated  a  bankrupt.  The  as- 
signee having  brought  suit  to  compel  the 
sureties  to  refund  the  amount  of  the  note 
which  had  been  paid  by  the  bankrupt  under 
the  instruction  of  the  court,  the  jury  found 
a  verdict  against  one  of  the  sureties  only,  he 
having  been  charged  with  reasonable  cause 
to  believe  that  the  bankrupt  was  insolvent 
at  the  time  of  the  payment  of  the  note. 
Kintzing's  assignee  v.  Laflin,  {Mo.)  5  N. 
B.  B.  333. 

4.  A  security  given  by  way  of  a  prefer- 
ence is  valid,  if  the  creditor  receiving  It  did 
not  know  of  the  insolvency  of  the  debtor, 
and  did  not  have  reasonable  cause  to  believe 
him  to  be  insolvent,  or  to  be  acting  in  con 
templation  of  bankruptcy  or  insolvency.  In 
re  Lee,  assignee,  &c.,  (Mo.)  3  N.  B.  B.  5o 

5.  The  39th  section  of  the  U.  S.  bank 
rupt  act  of  1867,  deprives  a  creditor  who 
receives  a  preference  of  the  right  to  prove 
his  debts,  affects  only  the  debt  sought 
to  be  preferred,  and  not  other  debts,  espe- 
cially those  not  then  due,  for  which  no  pre- 
ference was  attempted  to  be  given.  In  re 
Arnold,  (CaZ.)  2  N.  B  B.  61. 

6.  Even  if  an  act  of  bankruptcy  be  con- 
templated, yet  at  the  instance  and  on  the 
application  of  the  creditor,  he  makes  pay- 
ment or  assigns  property,  such  payment  or 
assignment  is  valid  as  against  the  assignees 
of  the  bankrupt.  Phoenix  v.  Ingraham,  5 
Johns.  428 ;  2  Wood  &  M.  347. 

7.  A  failing  debtor  who  gives  a  prefer- 
ence to  one  or  more  of  his  creditors  thereby 
commits  an  act  of  bankruptcy,  and  although 
actual  design  may  not  be  shown,  the  law 
presumes  every  sane  man  intends  the  pro- 
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bable  consequences  of  his  acts.  In  re  Drum- 
mond,  1  N.  B.  B.  10. 

8.  Preference  to  a  creditor  is  void  if  vol- 
untary or  made  after  threats  of  pressure. 
Foster  v.  Hackley,  2  N.  B.  B.  131. 

9.  The  provisions  of  the  39th  section  of 
the  bankruptcy  act  deprives  the  creditor 
who  has  received  a  preference  from  the  right 
to  prove  his  debt,  but  only  as  to  the  debts 
for  which  such  preference  has  been  given. 
In  re  Arnold,  2  N.  B.  B.  61.  See  U.  S. 
bankrupt  law  of  1867,  s.  33. 

1 0.  It  is  of  no  avail  for  an  insolvent  who 
signs  a  note  with  a  warrant  of  attorney  and 
gives  it  to  his  creditor,  the  effect  of  which 
is  to  enable  that  creditor  to  enter  up  judg- 
ment and  levy  on  his  property,  to  claim  that 
he  did  not  intend  to  give  a  preference.  In  re 
Hitchcock  &  Endicott,  3  N.  B.  B.  124. 

1 1 .  Debtor  cannot  discriminate  among 
his  creditors  and  prefer  any  one  of  them ; 
but  under  the  89th  section  commits  an  act 
of  bankruptcy  if  he  makes  a  payment  to 
one  creditor  before  another.  Morgan  et  al. 
V.  Mastick,  2  N.  B.  B.  163. 

12.  When  a  creditor  has  reasonable 
cause  to  believe  his  debtor  insolvent  and 
purchases  goods  of  him,  and  such  debtor 
makes  the  sale  with  a  view  to  give  a  prefer- 
ence, the  transaction  is  void,  and  the  assig- 
nee in  bankruptcy  of  such  insolvent  may  re- 
cover the  value  of  the  goods  from  such 
debtor.    In  re  McDonough,  3  N.  B.  B.  53. 

1 3.  Conveyance  of  all  a  debtor's  proper- 
ty does  not  always  show  a  preference.  In  re 
Batchelder,  3  N.  B.  B.  37. 

14.  The  belief  on  the  part  of  the  credi- 
tor who  receives  a  preference  as  to  the  sol- 
vency of  the  debtor  is  wholly  immaterial. 
Coburn  v.  Proctor  et  al.  15  Gray,  (^Mass.^ 
38. 

15.  The  bankrupt  act  (sec.  39,)  in  effects 
prohibits  an  insolvent  from  giving  any 
preference  to  one  creditor  over  another,  from 
any  motive,  upon  pain  of  being  declared 
bankrupt  on  the  petition  of  the  injured  cred- 
itor or  creditors.  In  re  Sutherland,  1  JV. 
B.  B.  140. 

16.  By  confession  of  judgment. 


A  judgment  confessed  contrary  to  the  pro- 
vision of  the  U.  S.  bankrupt  act  of  1867,  is 
not  void  unless  a  petition  in  bankruptcy  is 
filed  by  or  against  the  debtor  within  six 
months  from  the  entry  of  the  judgment.  A 
judgment  by  confession  is  not  void  under 
the  code  for  want  of  a  sufficient  statement 
of  the  facts,  out  of  which  the  indebtedness 
arose,  except  as  to  the  creditors,  who  have 
acquired  a  lien  upon  the  debtor's  property 
before  a  sale  upon  the  confessed  judgment. 
The  district  court  has  jurisdiction  tq  ascer- 
tain and  liquidate  all  liens  upon  the  bank- 
rupt's property,  and  in  the  exercise  of  this 
jurisdiction  may  enjoin  a  creditor  from  en- 
forcing a  judgment  in  a  state  court  against 
the  property  of  bankrupt,  but  after  the  pro- 
cess of  the  state  court  has  been  executed  by 
a  sale  of  property  the  district  court  will  not 
interfere.  In  re  Fuller,  (^Oregon,')  4  JV.  B. 
B.  29 ;  citing  Milner  v.  Barle,  24  N.  Y.; 
Lee  V.  Fig,  37  Cal.  336. 

17.  By  intent  to  hinder  and  de- 
lay. Where  it  appear,  either  by  recitals  in 
an  assignment  executed  for  the  benefit  of 
creditors  aliwnde,  that  the  assignor  sup- 
posed himself  solvent,  and  made  the  assign- 
ment to  prevent  a  sacrifice  of  his  property, 
it  will  be  held  fraudulent;  the  intent  to 
hinder  and  delay  creditors  being  apparent. 
Kellogg  V.  Slawson,  15  Barb.  56. 

18.  By  judgment.  The  preference 
upon  a  judgment  note  is  not  obtained  when 
the  warrant  of  attorney  is  given,  but  when 
the  judgment  upon  it  is  entered.  Golsen  et 
al.  V.  Neihoff  et  al.  5  N.  B.  B.  56. 

19.  Although  a  debtor  previous  to  com- 
mitting an  act  of  bankruptcy  may  be  sued, 
and  on  recovery  of  judgment  an  execution, 
levy  and  sale  may  follow,  and  although  mere 
insolvency  is  not  sufficient  grounds  to  make 
a  decree  of  involuntary  bankruptcy,  yet,  if 
the  debtor  suffers  a  preference  of  creditors 
by  means  of  such  judgment,  or  otherwise, 
that  of  itself  will  be  an  act  of  bankruptcy, 
and  such  advantage  or  preference  obtained 
by  creditors  having  reasonable  cause  to  be- 
lieve their  debtor  insolvent  must  yield  to  the 
right  of  the  assignee  in  bankruptcy,  pro- 
vided other  creditors  file  their  petition  with- 
in six  months.  Smith  v.  Buchanan,  (N.  D. 
N.  r.)  4  N.  B.  B.  133. 
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20.  Where  a  creditor,  having  knowledge 
of  his  debtor's  insolvency,  obtains  judgment 
by  default,  he  is  guilty  of  receiving  prefer- 
ence, and  will  not  be  allowed  to  receive 
money  realized  on  execution  and  sale  of  a 
bankrupt's  property,  or  prove  his  claim.  In 
re  Davidson,  (S.  B.  N.  F.)  3  N.  B.  B.  106; 
citing  in  re  Montgomery,  3  N.  B.  B.  97. 

21.  By  judgment  creditor.  A  cred- 
itor who  sues  and  obtains  judgment,  having 
reasonable  cause  to  believe  that  the  firm  was 
insolvent  at  the  time  he  obtained  the  judg- 
ment and  issued  his  execution,  will  not  be 
allowed  to  receive  any  of  the  proceeds  of 
the  sale  of  the  debtor's  property,  but  the 
sheriff  must  pay  the  same  to  the  assignee. 
In  re  Black  &  Secor,  (S.  D.  N.  F.)  IN.B. 
B.&l;  citing  Buckingham  v.  McLean,  18 
Howard,  150,  167;  Gibson  v.  King,  1  Carr 
d;  Marsh,  458 ;  Gore  v.  Lloyd,  12  M.  S  W. 
463 :  Denny  v.  Dana,  2  Gushing,  160,  172 ; 
Beais  V.  Clark,  13  Gray,  18,  21;  Shawhan 
V.  Wherritt,  7  Howard,  627,  644. 

1 .  By  mortgage.  To  render  a  mort- 
gage void  under  the  35th  section  of  the  bank- 
rupt act  it  is  not  necessary  that  the  debtor 
knew  or  believed  himself  insolvent.  The  sec- 
tion treats  of  insolvency  as  a  condition  of 
fact,  not  of  belief,  and  with  knowledge  of 
which  and  its  consequences  he  is  chargeable 
in  law.  It  follows  as  a  logical  sequence 
that  when  a  man  insolvent  in  fact  gives  a 
mortgage  to  one  existing  creditor,  he  does 
so  with  a  view  to  give  him  a  preference. 
The  bankrupt  law  of  1841,  and  the  Massa- 
chusetts insolvent  law  and  decisions  com- 
mented upon.  The  act  of  1841,  declares 
void  preferences  made  by  a  party  "  contem- 
plating" bankruptcy;  the  act  of  1867, 
includes  those  made  by  a  party  ieing 
insolvent,  and  the  decisions  under  the  for- 
mer act  are  not  always  applicable  to  the  pre- 
sent statute.  The  question  whether  the 
debtor  knew  or  did  not  know  of  his  insol- 
vency is  unimportant  in  determiming  as  to 
him;  and  the  purpose  of  the  act  being  to  en- 
force the  equal  distribution  of  the  estate, 
every  act  of  an  insolvent  that  tends  to 
defeat  that  purpose,  should  be  construed 
strictly  against  him,  and  courts  should  in- 
dulge every  presumption  permissible  by  the 
well  settled  rules  of  law,  to  secure  the  full 
benefit  of  this  cardinal  principle  of  the  law. 


The  strict  definition  of  insolvency  usually 
given  in  commercial  centers,  should  not  be 
applied  in  country  places.  A  party  should 
be  held  insolvent  only  when  he  fails  to  meet 
his  debts  according  to  the  usages  and  cus- 
tom of  the  place.  If  an  insolvent  give  a 
mortgage  to  a  creditor  who  has  reasonable 
cause  to  believe  him  insolvent,  the  fraud 
upon  the  bankrupt  act  is  complete  as  to 
both.  The  question  as  to  the  creditor  is 
whether  he  had  "  reasonable  cause  to  be- 
lieve" the  debtor  insolvent — ^not  what  he 
did  believe;  the  latter  is  immaterial.  The 
creditor  is  not  constituted  the  sole  judge  of 
the  sufficiency ;  that  is  for  the  court  to  de- 
termine, the  security  being  attached.  Where 
a  debtor  had  during  two  years  paid  off  only 
a  small  portion  of  an  overdue  debt,  had  sold 
out  the  stock  of  goods  for  which  the  account 
was  made  and  transferred  a  part  of  the 
papers  received  therefor,  had  applied  for  ex- 
tension and  been  refused,  had  previously 
declined  to  execute  a  mortgage  on  the 
ground  that  it  would  injure  his  credit  and 
had  been  pressed  by  his  different  creditors. 
These  facts  constitute  reasonable  cause  for 
belief  of  insolvency,  and  the  creditor  cannot 
escape  from  the  consequences  of  Icnowledge 
of  them.  Jn«Wager&Fales,5JV.S.iJ.182. 

23.  By  purchase  of  debtor's 
stock.  Where  the  debtor  was  a  merchant 
and  judgment  had  been  recovered  against 
him,  execution  thereon  having  issued  and  a 
levy  made  on  his  stock  of  goods  ;  an  indor- 
ser  for  the  insolvent  whose  liability  had 
been  fixed  by  the  protest  of  two  several 
notes,  purchased  the  entire  stock  of  goods, 
giving  as  part  payment  therefor  his  two 
checks,  the  one  to  pay  the  sheriff  for  the 
amount  of  the  levy,  and  the  other  to  covei 
his  liabilty  as  indorser,  on  notes  then  due 
and  to  become  due,  the  amount  of  such  pur- 
chase being  the  full  value  of  the  stock  and 
more  than  could  have  been  realized  at  a 
forced  sale ;  it  being  agreed  that  the  pur- 
chaser should  account  for  and  pay  over  to 
the  insolvent  the  surplus  from  the  sale  to 
an  amount  larger  than  that  included  in  the 
checks.  Upon  an  action  commenced  by  the 
assignee  to  recover  the  value  of  the  good* 
and  for  a,  decree  that  the  purchaser  be  pro 
hibited  from  proving  his  claims  against  the 
bankrupt's  estate,  or  being  allowed  a  divi- 
dend on  the  moneys  advanced  by  him  to 
pay  the  lien,  admitted  valid.     Held,  that  as 
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it  was  evident  that  there  was  an  intent  to 
secure  a  preference,  but  even  if  no  such  in- 
tent existe  d,  it  must  be  held  that  the  trans- 
fer was  in  fraud  of  the  bankrupt  law,  and 
must  be  set  aside  on  that  ground  and  the 
indorser  taking  the  transfer  held  to  account. 
That  the  bankrupt  law  has  provided  the 
best  mode  of  administering  the  estate  of  an 
insolvent  and  will  tolerate  no  attempt  by 
individuals  to  devise  and  carry  into  effect 
some  other  plan  inconsistent  therewith,  nor 
justify  such  an  attempt  by  the  excuse  that 
they  thought  such  plan  wiser  or  better. 
That  defendant  must,  therefore,  account  for 
all  moneys  in  his  possession,  and  that  he 
must  pay  the  market  value  of  all  that  he 
cannot  deliver,  together  with  interest 
thereon  from  the  time  he  sold  or  appropri- 
ated it  to  his  own  use,  from  the  date  of  the 
sale,  and  also  that  he  must  pay  the  amount 
of  his  collections  with  interest  since  the  de- 
mand. Cookingham  ?).  Morgan  et  al.  5  N. 
S.  B.  16. 

24.  By  sale.  A  party  being  insolvent, 
sold  and  transferred  to  a  creditor,  with 
knowledge  of  the  fact,  all  of  his  real 
and  personal  property,  on  which  the  court 
decided  that  the  sale  was  in  fraud  of  the  act, 
and  assignee  could  maintain  action  of  trover 
to  recover  the  value  of  the  personal  property. 
Foster  v.  Hackley  &  Sons,  2  JV.  B.  B.  131. 

25.  By     warrant   of  attorney. 

Where  a  firm  was  insolvent  and  had  reason 
to  believe  that  they  could  not  pay  their 
debts  in  the  ordinary  course  of  business,  at 
the  time  of  giving  a  warrant  of  attorney  au- 
thorizing a  confession  of  judgment,  the  court 
decided  that  the  giving  of  such  note  opera- 
rated  as  a  preference.  Campbell  et  al.  v. 
The  Traders'  National  Bank  of  Chicago  et  al. 
(17?.)  3N.B.B.12i. 

26.  Contrary  to  act.  No  person  who 
has  received  any  preference  contrary  to  the 
provisions  of  this  act  shall  vote  for  or  be 
eligible  as  assignee.  Section  18  U.  S.  bank- 
rupt act,  1867. 

27.  A  bankrupt  who  transfers  his  stock 
and  book  accounts  in  satisfaction  of  a  pre- 
existing, debt  to  a  creditor  who  threatened 
to  attach  his  stock  and  breakup  his  business, 
gives  a  preference  in  violation  of  the  provi- 


sions of  the  U.  S.  bankrupt  act  of  1867. 
re  Bachelder,  (Mass.')  3  N.  B.  B.  37. 


In 


38.  Does  not  avoid  discharge.  Giv- 
ing preferences  to  creditors  previous  to  an  as- 
signment under  the  act,  may  be  urged  in 
opposition  to  the  granting  of  a  discharge ; 
but  it  is  no  answer  to  a  plea  of  discharge, 
although  it  appear  on  the  face  of  the  plea.  It 
will  not  be  regarded  as  fraudulent  per  se  so 
as  to  avoid  the  discharge.  Hayden  v.  Pal- 
mer, 24  Wend.  364. 

29.  Elements  of.  Where  the  debtor, 
when  insolvent,  suffered  his  property  to  be 
taken  on  legal  process  on  behalf  of  creditors 
with  the  intent  to  give  them  a  preference, 
and  if  they  had  at  the  time  reasonable  cause 
to  believe  that  he  was  insolvent  and  that  the 
transaction  was  in  fraud  of  the  provisions 
of  the  bankrupt  act,  and  the  transaction  took 
place  within  four  months  before  the  filing 
of  the  petition  in  bankruptcy,  it  was  a  fraud 
on  the  act  for  the  debtor  to  give  and  for  the 
creditors  to  accept  of  the  preference  with  the 
intent  to  prefer.  The  insolvency,  the  intent 
to  prefer,  and  the  doing  or  suffering  the 
thing  which  works  the  preference,  are  the 
elements  on  the  part  of  the  debtor.  The 
elements  on  the  part  of  the  creditor  are  the 
receiving  or  being  benefited  by  such  thing, 
the  having  reasonable  cause  to  believe  the 
debtor  insolvent,  and  the  having  reasonable 
cause  to  believe  that  a  preference  is  in- 
tended. These  six  elements  must  co-exist, 
but  nothing  else  is  necessary  to  make  the 
transaction  void  if  challenged  by  the  assignee 
in  bankruptcy  in  due  time.  Kolsaat  v.  Ho- 
guet  et  al.  (S.  D.  N.  F.)  5  JV.  B.  B.  159. 

30.  May  be  shown  by  proof  ali- 
unde. The  object  of  the  act  of  1841,  c. 
112,  relating  to  assignments,  was  to  secure 
the  equal  distribution  of  the  effects  of  insol- 
vent debtors,  not  exempt  from  attachment, 
among  all  their  creditors  who,  after  notice, 
should  become  parties  to  the  assignment  in 
proportion  to  their  respective  claims.  Pre- 
ferences, given  by  assignment,  or  by  the 
transaction  to  effect  such  distribution  of 
which  an  assignment  is  a  part,  render  the 
assignment  void.  If  preferences  be  given, 
and  they  do  not  appear  in  the  assignment 
itself,  the  fact  may  be  shown  by  proof  ali- 
unde. If  it  appear  that  it  was  the  purpose 
of  the  debtor  to  give  preference  to  one  class 
of  creditors  over  another,  and  the  different 
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instruments  to  effect  that  design  were  not 
of  the  same  date  nor  executed  at  the  same 
time,  they  will  still  be  deemed  in  law  one 
transaction.    Berry  v.  Cutts,  42  Me.  B.  445. 

31.  Mechanics'  lien  is  not  as 
against  bankrupt  law.  Under  the 
lien  act  of  Oregon,  the  lien  of  a  mechanic 
or  materialman  arises  from  the  doing  of  the 
work  or  the  furnishing  the  material,  and  at- 
taches to  the  building  from  that  time  upon 
the  condition  subsequent,  that  the  lien  cred- 
itor file  a  notice  of  his  intention  to  hold  such 
lien  within  three  month's  from  the  comple- 
tion of  the  building.  The  notice  required  to 
be  filed  does  not  create  the  lien,  but  is  neces- 
sary to  preserve  or  continue  it  beyond  three 
months  after  the  completion  of  the  building, 
and  therefore  the  commencement  of  proceed- 
ings in  bankruptcy,  between  the  doing  of  the 
work,  or  furnishing  the  materials,  and  the 
filing  of  such  notice,  does  not  impair  or  ef- 
fect the  lien  or  the  right  of  the  lien  creditor 
to  continue  it  by  filing  the  notice.  The  lien 
given  by  the  local  act  to  mechanics  or  mate- 
rialmen, is  not  opposed  to  the  terms  or  poli- 
cy of  the  bankrupt  act,  as  it  in  no  way  pre- 
fers one  creditor  at  the  expense  of  another, 
or  diminishes  the  general  assets  of  the  debt- 
or otherwise  applicable  to  the  payment  of 
his  general  creditors.  In  re  Coulter,  (Ore- 
gon.)  5  N.  B.  B.  64. 

32.  Payment  of  attorneys  is  not. 
Payment  of  one's  attorneys  is  not  a  prefer- 
ence such  as  the  law  contemplates,  by  rea- 
son of  public  policy  which  makes  faith  in 
the  matters  of  attorneys  fees  obligatory  upon 
parties  for  the  better  administration  of  jus- 
tice in  the  courts.  In  re  Sidle,  (Ohio,')  2 
N.  B.  B.  77. 

33.  The  payment  by  a  debtor  to  his 
attorney  of  fees,  is  not  deemed  such  a  prefer- 
ence as  will  prevent  a  discharge.  In  re 
Sidle,  2  N.  B.  B.  77;  in  re  Rosenfeld,  2  N. 
B.  B.  49  ;  s.  c.  3  Pitts,  L.  J.  245. 

34.  Surrender  of.  An  agreement  by 
a  creditor  who  has  received  an  unlawful 
preference,  to  sue  under  the  property  receiv- 
ed, and  so  share  pro  rata  with  other  credi- 
tors, made  before  commencement  of  insolven- 
cy proceedings,  but  not  consummated  until 
afterwards,  does  not  purge  the  illegality. 
Blodgett  V.  Hildreth,  11  Cush.  (Mass.)  311. 


35.  A  creditor  who  accepts  a  preference 
having  reasonable  cause  to  believe  that  it 
was  made  or  given  by  the  debtor  contrary  to 
some  provision  of  the  bankrupt  act,  cannot 
prove  the  debt  or  claim  on  account  of  which 
the  preference  was  made  or  given,  or  receive 
any  dividend  therefrom,  until  he  shall  first 
have  surrendered  to  the  assignee  all  property, 
money,  benefit  or  advantage  received  by  him 
and  by  his  resistance  of  the  claim  of  the  as- 
signee to  property  so  received,  he  forfeits 
his  claim.  In  re  Davidson,  3  N.  B.  B. 
106. 

36.  To  creditors  of  one  firm  over 
other  creditors.  The  creditors  of  a  firm 
composed  of  two  members,  are  entitled  to  a 
preference  over  other  creditors  of  ei  ther  or  both 
members,  so  far  as  the  property  and  estate  of 
the  firm  composed  only  of  those  two  members 
will  pay  the  same,  and  such  preference  will 
necessarily  be  secui'ed  to  them  under  pro- 
ceedings previously  instituted  against  anoth- 
er firm  composed  of  those  members  and 
another  copartner.  In  re  Leland  Bros.  (2V. 
D.N.  r.)  5N.B.B.  222. 

37.  Under  pressure.  That  an  act 
was  not  voluntary,  but  committed  under 
pressure,  will  not  preclude  its  being  void, 
if  a  preference  in  fraud  of  the  bankrupt  act. 
According  to  the  English  law  a  trader  who 
conveys  all  his  property  to  a  pre-existing 
creditor  must  contemplate  thereby  a  pre- 
ference of  that  creditor.  In  re  Batchelder, 
5  N.  B.  B.  37. 

32.  Pressure  not  allowed  to  avail  in  an- 
swer to  a  manifest  preference.  Denny  v. 
Dana,  2  Cush.  172. 

38.  The  authorities,  however,  were  not 
unanimous,  for  in  Atkinson  v.  The  Farmers' 
Bank,  etc.,  it  was  held  that  a  preference  in 
contemplation  of  bankruptcy  is  no  less  an 
act  of  bankruptcy,  because  he  yielded  to 
the  threats  and  coercion  of  the  creditor. 
Crdbbe's  B.  259. 

39.  When  unknown  to  debtor. 
That  a  debtor,  in  contemplation  of  applying 
for  the  benefit  of  the  bankrupt  act  of  1841, 
confessed  a  judgment  to  his  creditors,  for 
the  purpose  of  giving  him  a  preference  over 
the  general  creditors,  without  such  creditors 
being  in  any  way  a  party  to  the  fraudulent 
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purpose,  is  not  sufficient  to  avoid  the  title 
of  the  creditor  to  the  real  estate  of  the 
debtor,  purchased  at  a  judicial  sale  under  ex- 
ecution on  such  judgment.  Fenton  v.  Lon- 
ergan,  29  Penn.  Eejports,  471. 


PREFERRED  ASSIGNMENTS. 

1.  Claims  of  creditors.  The  com- 
missioners of  insolvency  are  required  by- 
statue  1821,  c.  31  sec.  23,  to  pass  only  upon 
the  claims  of  such  creditors  as  are  entitled 
to  a  pro  rata  distribution  of  what  may  re- 
main after  the  payment  of  the  preferred 
claims ,  and  their  report  should  not  em- 
brace the  preferred  claims.  If  a  preferred 
claim  is  submitted  to  the  commissioners 
without  the  assent  of  the  creditors,  he  is 
not  bound  to  give  the  notice  required  by  the 
section  before  referred  to,  that  he  should 
prosecute  his  claim  at  common  law.  It  is 
no  defence  to  a  suit  for  medical  services  ren- 
dered in  the  last  sickness  of  the  testator, 
that  the  physician's  claim  was  presented, 
if  without  his  direction,  allowed  by  the 
commissioner,  and  that  he  received  his  pro 
rata  in  the  amount  allowed,  but  he  is  enti- 
tled to  the  balance.  Flitner  v.  Hanley,  19. 
Maine  Reports,  261. 


PREFERRED  CLAIM. 

1.  A  father  is  entitled  to  be  preferred 
to  an  amount  not  exceeding  fifty  dollars 
according  to  section  28  of  the  TJ.  S.  bank- 
rupt law  of  1867,  for  wages  due  a  minor  son 
in  the  employment  of  the  bankrupt,  within 
six  months  next  preceding  the  first  publica- 
tion of  the  notice  of  proceedings  in  bank- 
ruptcy. In  re  Harthorn,  1  (ilfe.)  4  N.  B.  B. 
27. 


PREFERRED  CREDITOR. 

1 .  No  person  who  has  received  any  pre- 
ference contrary  to  the  provisions  of  this 
act  shall  vote  for  or  be  eligible  as  assignee. 
Section  18  U.  S.  lamkrupt  act,  1867. 

2.  Proof  by.  Any  person  who  after 
the  approval  of  this  act  shall  have  accepted 
any  preference,  having  reasonable  cause  to 
believe  that  the  same  was  made  or  given  by 


the  debtor  contrary  to  any  provision  of  this 
act,  shall  not  prove  the  debt  or  claim  on 
account  of  which  the  preference  was  made 
or  given,  nor  shall  he  receive  any  dividend 
thei'efrom  until  he  shall  first  have  surren- 
dered to  the  assignee  all  property,  money, 
benefit  or  advantage  received  by  him  under 
such  preference.  Section  23  U.  S.  hanlc- 
rupt  act,  1867. 

3.  "Without  knowledge.  A  creditor 
who  takes  a  mortgage  of  personal  property 
from  his  debtor  to  secure  his  debt  in  good 
faith,  and  without  any  notice  of  an  improper 
design  on  the  part  of  the  mortgagor  in  exe- 
cuting the  same,  will  be  protected,  although 
the  object  and  design  of  the  mortgagor,  in 
executing  the  same,  was  to  delay,  hinder  or 
defraud  his  other  crditors.  Hall  v.  Arnold, 
15  Barl.  599. 


PREMISES. 

1.  Sale  of.  A  trader  deposited  policies 
of  assurance  with  his  bankers  to  secure  the 
floating  balance  due  from  him,  and  signed  a 
memorandum  of  the  object  of  the  deposit,  of 
which  notice  was  given  to  the  insurance 
office.  Afterwards  he  took  a  partner,  and 
the  policies  remained  and  were  treated  as  a 
security  for  the  floating  balance  due  from  the 
firm,  but  of  this  change  in  the  object  of  tho 
security  no  memorandnm  was  signed,  nor 
was  any  notice  given  to  the  office  on  the 
firm  becoming  bankrupt.  Held,  that  the 
bankers  were  entitled  to  the  usual  order  as 
in  the  case  of  an  equitable  mortgage,  with- 
out a  written  memorandum.  Ex  parte 
Barnett,  1  De  Gex,  194.     (Eng.) 

2.  A  mortgagee  cannot  have  the  usual 
order  where  the  bankrupt  is  not  the  mortga- 
gor, but  a  purchaser  of  the  equity  of  redemp- 
tion, although  the  vendors  of  the  equity  of 
redemption,  with  whom  the  bankrupt  has 
covenanted  to  pay  the  debt,  join  in  the  peti- 
tion, and  pray  to  be  at  liberty,  after  paying 
the  deficiency  to  prove  for  the  amount.  Ex 
parte  Keightly,  Z  Be  G.  &  S.  583.     (Eng.) 

3.  A  loan  was  made  on  a  deposit  of  agree- 
ments for  buildmg  leases,  with  a  written 
memorandum;  afterwards  the  leases  were  ob- 
tained and  deposited  in  lieu  of  the  agree- 
ments, but  without  any  fresh  memorandum. 
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Seld,  that  on  the  usual  petition  of  the  equit- 
able mortgagee  in  bankruptcy,  the  order 
ought  to  be  made  as  in  cases  of  no  written 
memorandum.  Ex  parte  Anderson,  3  De  G. 
&  a.  600.     (Eng.) 

4.  Where  a  bankrupt  contracted  to  buy- 
some  shares  in  the  United  States  Bank,  the 
certificates  of  which  were  left  in  the  hands 
of  the  vendor  as  a  security  for  the  payment 
of  the  greatest  portion  of  the  purchase  money, 
held,  that  the  vendor  was  entitled,  as  in  the 
case  of  an  equitable  mortgagee,  to  an  order 
for  the  sale  of  the  shares  in  satisfaction  of 
the  unpaid  purchase  money,  with  liberty  to 
prove  for  the  difference.  Ex  parte  Sheppard, 
2  Mont.,  D.  &  B.  43.    (Eng.) 

5.  When  an  equitable  mortgagee  is  allow- 
ed to  conduct  the  sale,  and  wishes  to  bid  and 
become  the  purchaser  of  the  premises  com- 
prised in  his  mortgage,  the  court  will,  before 
giving  leave,  ascertain  the  value  of  the  pre- 
mises, and  fix  a  reserved  bidding.  Ex  parte 
Commercial  Bank  of  London,  9  L.  T.,  N.  S. 
782.     (Eng.) 

6.  The  court  will  order  a  sale  of  property 
comprised  in  deposited  deed,  although  there 
is  conflicting  evidence  upon  the  question 
whether  they  were  deposited  as  a  security 
or  not.  Ex  parte  6  Barnes,  Jur.  652.  (Eng.) 

7.  The  court  will  not  rescind  a  bona  fide 
purchase  by  the  mortgagee,  because  he  had 
bid  without  leave.  Ex  parte  Ashley,  1  Mont. 
&  Ayr.  82;  3  Beac.  &  Chit.  510.     (Eng.) 

8.  They  will  make  an  order  nunc  pro 
time.  Ex  parte  Pedder,  1  Mont.  (&  Ayr. 
335  ;  4  Beac.  <&  Chit.  360.     (Eng.) 

9.  The  court  will,  at  the  instance  of  a  le- 
gal mortgagee,  order  the  sale  of  a  part  only 
of  his  security,  where  the  remainder,  from 
its  being  the  subject  of  litigation  in  a  chan- 
cery suit,  is  at  the  time  unsaleable.  Ex 
parte  Wace,  2  Mont.,  B.  &  B.  730 ;  6  Jur. 
1069.    (Eng.) 

10.  Where  a  partner  gives  a  separate  se- 
curity for  a  joint  debt  and  becomes  bank- 
rupt, the  other  partners  remaining  solvent, 
the  creditor  may  have,  under  the  separate 
fiat,  the  usual  order  for  sale,  but  can  only 
have  liberty  to  prove    for    the    deficiency 


against  the  joint  estate.  JEa;  ^arie  Leicester- 
shire Banking  Company,  1  Be  Oex,  292. 
(Eng.) 

1 1 .  Where  there  have  been  several  mort- 
gages of  different  estates  by  a  bankrupt  for 
distinct  debts  to  one  and  the  same  mortga- 
gee, and  the  latter  petitions  to  have  a  con- 
solidated account  taken  of  what  is  due  on 
all  the  securities;  and  the  amount  realized 
by  sale  of  all  or  any  of  the  mortgaged  es- 
tates, and  the  circumstances  of  the  case 
show  that  such  a  course  would  be  beneficial 
to  the  bankrupt's  estate,  the  court  will  adopt 
it.  Ex  parte  Berride,  3  Mont.,  B.  &  B. 
464;  IJur.lUl.    (Eng.) 


PREMIUM  NOTES. 

1.  The  assignee  of  a  mutual  insurance 
company  may  recover  on  notes  given  for 
premiums.  Carey  v.  Nagel,  3  A.  L.  T.  131; 
s.  c.  4  Jur.  351 ;  s.  c.  18  A.  L.  Bev.  362. 


PREMIUMS  ON  INSURANCE 
POLICIES. 

X .  A  surety  who  has  covenanted  to  pay 
premiums  due  on  apolicy  of  insurance  in  the 
event  of  his  principal  not  doing  so,  cannot 
maintain  an  action  against  his  principal  for 
premiums  paid  after  the  principal  has  ob- 
tained his  certificate  under  s.  154,  24  &  25 
Vict.  c.  134.  Saunders  v.  Best,  17  C.  B., 
N.  S.  731 ;  10  JW.,  N.  S.  1204;  13  W.  S. 
160;  11  L.  T.,  N.  S.  421.    (Eng.) 

2.  A  trader  covenanted  by  an  antenuptial 
settlement  to  pay  the  premiums  on  certain 
assigned  policies  on  his  life ;  or,  if  he  failed 
to  do  so,  to  repay  to  the  trustees  the  amount 
which  they  should  pay  in  respect  of  the  pre- 
miums. On  his  becoming  bankrupt,  held, 
that  the  trustees  could  not  prove  for  the 
amount  required  by  the  offices  to  be  paid  to 
keep  up  the  policies  during  the  remainder  of 
his  life.  In  re  Whitmore,  B  Be  G.  <&  S. 
565 ;  13  Jur.  185.     (Eng.) 

3.  A.,  being  indebted  to  B.,  assigned  to 
him  a  policy  on  his  life,  and  covenanted  to 
pay  the  annual  premiums,  and  in  case  he  did 
not,  and  B.  should  pay  them,  he  would  re- 
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pay  him  the  amount  with  interest  on  demand. 
A.  afterwards  became  bankrupt  and  obtained 
his  certificate.  A  premium  accruing  due 
after  the  bankruptcy,  and  being  unpaid  by 
A.,  and  B.  having  paid  it  and  not  being  re- 
paid, held,  that  A.  was  not  discharged  by 
virtue  of  12  &  13  Vict.  c.  106,  ss.  178,  200, 
from  liability  for  the  breach  of  the  first  of 
these  covenants,  but  that  he  was  discharged 
quoad  the  breach  of  the  second  covenant. 
Young  c.  Winter,  16  C.  B.  401 ;  1  Jur.,  JST. 
S.  960 ;  24  L.  J.,  G.  P.  214;  S.  P.,  Toppin 
V.  Field,  4  Q.  B.  386 ;  3  6f.  ^  i>.  340 ;  7 
Jur.  257  ;  12  L.  J.,  Q.  B.  148.     (Eng.) 

4.  The  defendant,  being  indebted  to  the 
plaintifif,  assigned  to  him,  as  security,  an  in- 
surance on  the  defendant's  life,  and  an  insu- 
rance on  the  life  of  his  wife,  and  covenanted 
to  pay  the  premiums.  The  plaintiff  sued 
the  defendant  on  this  covenant,  assigning  as 
a  breach  that  he  had  not  paid  the  premiums. 
The  defendant  pleaded  his  bankruptcy  and 
certificate,  averring  that  they  had  occurred 
after  the  execution  of  the  deed,  but  not  that 
they  had  occurred  after  the  breach  had  taken 
place.  Held,  .that  the  plea  was  no  answer 
to  the  claim,  the  claim  not  being  in  respect 
of,  nor  a  liability  to  pay  the  money  upon  a 
contingency,  within  12  &  13  Vict.  e.  106,  s. 
178.  Warbury  v.  Tucker,  EL,  Bl.  &  El. 
914;  4  Jm.,  N.  S.  1142;  28  L.  J.,  Q.  B. 
56.  Judgment  of  the  Queen's  Bench  af- 
firmed, 5  El.  d;  Bl.  384;  1  Jur.,  N.  S.  871; 
24  L.  J.,  Q.  B.  317.    (Eng.) 

5.  When  in  the  order  and  dispo- 
sition of  bankrupt,  and  when  not. 
A.  and  B.  formed  a  secret  partnership  to 
underwrite  policies  of  insurance  in  their 
separate  names  on  their  joint  account,  and 
A.  died  and  B.  became  bankrupt;  it  was 
held,  that  premiums  due  on  policies  effected 
in  A.'s  name  during  his  lifetime  were  not  in 
the  order  and  disposition  of  the  bankrupt. 
Brett  V.  Beckwith,  3  Jur.,  N.  S.  31;  26  L. 
J.,  Cham.  130.    (Eng.) 


PBE-PAYMENT  OF  FEES. 

1 .  The  fees  of  the  register,  marshal  and 

clerk  shall  be  paid  or  secured  in  all  cases 

before  they  shall  be  compelled  to  perform 

the  duties  required  of  them  by  the  parties 
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requiring  such  service;  and  in  the  cases  of 
witnesses  their  fees  shall  be  tendered  or 
paid  at  the  time  of  their  service  of  the  sum- 
mons or  subpoena,  and  shall  include  their 
traveling  expenses  to  and  from  the  place  at 
which  they  must  be  summoned  to  attend. 
The  court  may  order  the  whole  or  such  por- 
tion of  the  fees  and  costs  in  each  case  to  be 
paid  out  of  the  fund  in  court  in  such  case  as 
shall  seem  just.  General  Order  No.  29, 
Sup.  Ct.  U.  S. — In,  hankruptey. 


PRESENT  CONSIDERATION. 

1.  Mortgages  based  upon.  Where 
a  petitioning  creditor  alleges  in  his  petition 
as  an  act  of  bankruptcy  that  on  the  the  29th 
day  of  October,  1870,  the  debtor  made  cer- 
tain transfers  of  real  and  personal  property 
with  intent  to  delay  his  creditors,  and  the 
debtor  in  his  answer,  which  was  supported 
by  the  proof,  showed  that  the  transfers  were 
by  way  of  mortgages;  that  both  mortgages 
were  given  to  secure  the  same  sum,  $1,080, 
borrowed  by  the  debtor  on  the  29th  day  of 
October,  1870,  from  the  mortgagee  in  order 
to  relieve  the  debtor's  stock  in  business  from 
a  contested  attachment,  and  thus  enable  the 
debtor  to  go  on  in  his  business  of  manufac- 
turing shingles.  That  the  loan  was  specifi- 
cally to  settle  this  attachment  suit,  and  also 
to  pay  the  only  overdue  paper  of  the  debtor 
known  by  the  mortgagee  to  be  outstanding, 
except  against  such  secured  paper  as  the 
mortgagee  already  had.  Held,  that  as  the 
mortgages  were  based  upon  a  present  con- 
sideration, and  were  neither  given  or  secured 
with  any  intent  to  delay  creditors,  they  did 
not  constitute  an  act  of  bankruptcy.  Peti- 
tion dismissed  at  cost  of  petitioning  creditor. 
In  re  Sanford  (  Wis.')  Unreported 


PRESUMPTION. 
1.  The  presumption  of  law  is  that  by 
confessing  a  judgment  debtor  intends  to  give 
a  preference  to  the  creditor  receiving  such 
judgment,  and  it  is  for  the  debtor  to  rebut 
this  presumption.  In  re  Craft,  {S.  D. 
N.  Y.)  1  N.  B.  B.  89;  citing  Black  & 
Secor,  1  N.  B.  B.  81;  Ogden  v.  Jackson,  1 
Johns.  370;  Locke  v.  Winning,  3  Mass. 
325;  Phoenix  v.  The  assignees  of  Ingra- 
ham,  5  Johns.  412. 
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2.  A  debtor  is  conclusively  presumed  to 
intend  a  fraudulent  payment  having  know- 
ledge of  the  fact  of  his  insolvency.  Arnold 
V.  Maynard,  2  Story,  349;  Demmingv.  Dana 
et  al.  2  Cush.  172. 


PRESSURE 

1 ,  The  doctrine  of  pressure  by  a  creditor 
to  force  the  giving  of  security  for  the  pay- 
ment of  a  debt  is  not  applicable  under  the 
present  bankrupt  act,  and  it  is  no  answer 
for  a  debtor  who  mortgages  his  property  to 
secure  such  a  debt,  to  say  that  he  was 
pressed  "  to  do  it."  It  is  his  duty  in  such 
case  to  file  a  petition  in  bankruptcy  so  that 
his  assets  can  be  equally  distributed.  In  re 
Kison,  (4»-ft.)  4  N.  B.  B.  114 


PREVIOUS    TRANSFER. 

1.  A  decree  of  bankruptcy  in  cases  of 
voluntary  application  does  not  relate  back 
so  as  to  affect  a  previous  transfer  of  the 
bankrupt's  property  made  in  invitum  to  sat- 
isfy an  individual  debt ;  and  this  though  the 
transfer  took  place  after  the  filing  of  the  pe- 
tition. Accordingly,  where  the  petition  was 
filed  on  the  25th  of  August,  1842,  and  five 
days  afterwards  the  petitioner  was  ordered 
to  make  an  assignment  under  the  17th  sec- 
tion of  the  non-imprisonment  act,  which  he 
accordingly  did  on  the  same  day,  and  ob- 
tained a  decree  for  his  discharge  as  a  bank- 
rupt in  September  following.  Held,  that 
the  creditor  in  the  non-imprisonment  pro- 
ceeding was  entitled  to  have  his  debt  satis- 
fied out  of  the  proceeds  of  the  property 
assigned  therein,  notwitstanding  the  claim 
of  the  assignee  in  bankruptcy.  Berthelon 
v.  Betts,  4  Hill,  597. 


PRIMA    FACIE    EVIDENCE. 

1 .  If  a  sale,  assignment,  transfer  or  con- 
veyance is  not  made  in  the  usual  and  ordi- 
nary course  of  business  of  the  debtor  the 
fact  shall  be  prima  facie  evidence  of  fraud. 
Where  the  proofs  show  that  the  debtors 
were  retail  dealers  and  that  they  mortgaged 
all  their  property  leaving  more  than  two- 
thirds  of  their  indebtedness  wholly  unse- 


cured, argument  to  show  that  this  was  not 
out  of  the  ordinary  course,  etc.,  is  unneces- 
sary for  the  transfer  and  attendant  circum- 
stances afford  prima  facie  evidence  of  fraud 
of  the  provisions  of  the  bankrupt  act. 
Scammon  assignee,  etc.,  v.  Cole  et  al.  {Me.') 
5  N.  B.  B.  257. 

2.  The  fact  that  an  assignment  is  not 
made  in  the  ordinary  course  of  business,  is 
prima  fade  evidence  of  fraud.  In  re  Mver, 
2  N.  B.  B.  137. 

3.  A  sale  of  a  stock  of  goods  not  made  in 
the  usual  and  ordinary  course  of  business, 
of  a  debtor,  is  prima  facie  evidence  of  fraud, 
and  void  by  sec.  35  of  the  U.  S.  bankrupt 
act  of  1867.  Hawkins  et  al.  v.  Dean  et  al.  2 
N.  B.  B.  29. 

4.  An  act  which  the  bankrupt  act  de- 
clares shall  be  prima  facie  evidence  of  fraud 
must  be  deemed  to  be  contrary  to  its  pro- 
visions, unless  the  presumption  is  repelled 
by  opposing  proofs.  In  re  Kingsbury  et  al. 
2N.B.B.84:. 

5.  Where  a  mortgage  for  $4,000  was 
given,  while  only  $1,000  was  advanced 
upon  it,  and  was  recorded  in  full,  such  ex- 
aggerated incumbrance  is  prima  facie  evi- 
dence of  fraud.  In  re  Dumont,  4  N.  B. 
B.i. 

6.  Under  the  35th  section  of  the  U.  S. 
bankrupt  act  of  1867,  it  was  held  erroneous 
to  instruct  the  jury  "  that  if  a  sale  of  prop- 
erty by  the  bankrupt  was  not  in  the  ordi- 
nary and  usual  course  of  business,  it  was 
fraudulent."  The  instruction  should  have 
been  not  that  such  a  sale  was  absolutely 
fraudulent,  but  that  the  fact  referred  to  was 
prima  facie  evidence  that  it  was  fraudulent. 
Babbitt  v.  Walbrun  et  al.  4  N.  B.  B.  30. 


PRINCIPAL    AND    AGENT. 

1 .  An  agency  to  sell  merchandise  for  an- 
other is  terminated  by  the  agent's  insol- 
vency ;  and  debts  arising  from  sales  made 
by  the  agent  on  credit  in  his  own  name 
belong  to  the  principal  (subject  to  legal 
liens)  although,  in  pursuance  of  the  agree- 
ment between  the  parties,  the  agent  has  ren- 
dered monthly  accounts  of  aU  his  sales  and 
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given  notes  or  acceptances  to  the  principal 
for  the  cost  of  the  merchandise  at  wholesale 
prices,  taking  a  receipt  containing  a  promise 
to  account  for  the  same  at  maturity.  If  the 
assignees  in  insolvency  of  an  agent  who  has 
sold  merchandise  for  another  in  his  own 
name  on  credit  know  that  the  principal 
claims  the  debts,  and  nevertheless  proceed 
to  collect  them,  they  are  not  entitled  to  re- 
tain compensation  for  their  own  services, 
or  for  expenses  incurred  in  good  faith, 
in  making  the  collection.  Audenried  v. 
Betteley,  8  AUen,  (^Mass.)  302. 

2.  Where  a  merchant  employed  B.,  a  bro- 
ker, to  effect  policies  and  sell  goods,  and 
trusted  him  with  the  possession  of  the  poli- 
cies ;  A.  being  indebted  to  B.  for  premiums 
of  insurance,  and  having  obtained  an  advance 
of  money  upon  a  pledge  of  goods  placed  in 
B.'s  hands  for  sale,  but  not  on  those  goods, 
to  the  exclusion  of  A.'s  general  creditors, 
became  bankrupt;  afterwards  a  loss  hap- 
pened, and  B.  received  it  from  the  under- 
writers. It  was  held,  that  this  was  a  mu- 
tual credit,  and  that  B.  might  retain  the 
sum  received  for  the  logs,  in  liquidation  of 
his  advances,  as  well  as  of  the  balance  due 
for  premiums.  Olive  v.  Smith,  5  Taunt.  ^6; 
2  Bose,  122.    (Eng.) 

3.  Property  vesting  in  and  not 
vesting  in  agent's  assignees.  A.,who 
resided  in  France,  employed  B.,  in  England, 
to  sell  wines  on  commission,  as  well  as  to 
purchase  other  wines  on  A.'s  account  in 
London,  for  which  he  furnished  him  with 
letters  of  credit.  The  wines  were  generally 
bought  and  sold  by  B.  in  his  own  name. 
Part  of  the  wines  consigned  by  A.  was  in 
the  dock  warehouses  standing  in  B.'s  name, 
and  part  formed  an  indiscriminate  stock  in 
B.'s  cellar.  A.  dissolved  connection  with 
B.  and  ordered  him  to  deliver  up  all  the 
wines,  but  B.  neglected  so  to  do,  and  shortly 
afterwards  became  bankrupt.  Held,  that 
the  court  had  power  to  order  the  assignees 
to  deliver  up  the  wines  to  A.  ;  that  it  was 
not  a  case  of  reputed  ownership ;  that  A. 
might  sue  the  purchaser  of  the  wines  in  the 
name  of  B.,  or  his  assignees ;  but  that  no 
order  could  be  made  for  the  payment  to  A. 
of  any  moneys,  the  proceeds  of  the  wine, 
if  at  the  time  of  B.'s  bankruptcy,  they  were 
mixed  with  other  moneys  belonging  to  B. 


Ex  parte  Moldant,  3  Deac.  &  Chit.  351. 
(Eng.) 

4.  Set-oflfs  in  actions  between. 
Where  D.  and  another  purchased  goods  of 
two  London  houses,  and  shipped  them  upon 
speculation  to  a  foreign  port  in  the  name  of 

C,  and  not  wishing  to  appear  as  principals 
in  the  transaction,  represented  to  the  Lon 
don  houses,  and  to  the  consignees  abroad 
that  0.  was  the  principal,  and  that  they 
acted  merely  as  his  agents  ;  and  after  ship- 
ment the  London  houses  made  advances  to 

D.  and  his  partner,  as  agents  of  C,  on  ac- 
count of  the  goods,  the  proceeds  of  which 
remained  in  the  hands  of  the  consignees 
abroad ;  and  0.  also  advanced  money  to  D. 
and  his  partner,  who  afterwards  became 
bankrupts,  and  at  the  date  of  the  commis- 
sion were  indebted  to  C.  for  such  advances. 
It  was  held,  in  action  by  the  assignees  for 
money  had  and  received,  that  C.  had  a 
right  to  retain  the  goods  as  a  set-off  for 
money  advanced  to  the  bankrupts,  it  being 
a  case  of  mutual  credit.  Easum  v.  Cato,  1 
B.&B.biQ-.iB.&A.  861.     (Eng.) 

5.  Where  a  regimental  agent,  under  au- 
thority of  a  power  of  attorney  from  the 
colonel,  had  received  moneys  from  the  pay- 
master-general of  the  forces  and  then  be- 
came bankrupt,  it  was  held,  in  an  action  by 
the  assignees  for  goods  sold  and  delivered 
by  the  agent  for  the  use  of  the  regiment, 
that  the  colonel  might  set  off  the  money 
which  the  agent  had  received  from  the  pay- 
master-general remaining  unaccounted  for, 
in  reduction  of  the  demand.  Knowles  «. 
Maitland,  6  D.  c&  iJ.  312 ;  4  JB.  <^  C.  173. 
(Eng.) 

6.  Title  to  goods  as  between. 
Where  goods  are  furnished  to  an  agent  of  a 
bankrupt,  on  the  agent's  credit,  he  may,  to 
protect  himself,  stop  them  in  transitu,  and 
give  them  a  new  direction  adverse  to  his 
principal ;  but  if  he  gives  them  a  fresh  di- 
rection in  furtherance  of  the  usual  course 
of  business  of  the  principal,  they  pass  to 
the  assignees,  as  being  in  the  order  and  dis- 
position of  the  bankrupt.  Hawkes  v.  Dunn, 
1  Tyr.  413  ;  1  Prices  P.  C.  24.     (Eng.) 

7.  Title  to  property  as  between 
principal  and  assignees.  Where  a 
broker  received   money  to  buy  exchequer 
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bills  for  his  principal  and  misapplied  it  by 
purchasing  American  stock  and  bullion,  in- 
tending to  abscond  with  it  to  America,  and 
did  abscond,  but  was  apprehended  before 
leaving  England,  and  thereupon  delivered  to 
his  principal  such  stock  and  bullion,  and 
the  principal  sold  the  whole  and  received 
the  proceeds,  it  was  held,  that  the  principal 
was  entitled  to  withhold  the  proceeds  from 
the  assignees  of  the  broker,  who  became 
bankrupt  on  the  day  on  which  he  so  received 
and  misapplied  the  money.  Taylor  v.  Plumer, 
ZM.&S.  562 ;  2  Bose,  457.     (Eng.) 


PRINCIPAL     AND    G-UAR- 
ANTEE. 

1 .  The  liability  of  a  principal  to  his 
guarantee,  not  having  paid  the  money  is  not 
discharged  by  the  bankrupt  law.  McMullen 
V.  Bank,  2  Pemn.  B.  343. 


PRINTING-. 

1 ,  Rule  as  to  the  legal  rate  of  charges  for 
printing  advertisements  of  sale  of  real  estate 
by  order  of  the  court  in  E.  D.  of  Missouri. 
In  re  Downing,  3  N.  B.  B.  181. 


PRIORITIES. 

1.  A  judgment  creditor  is  not  entitled  to 
any  priority  over  other  creditors  of  a  bank- 
rupt, if  he  does  not  take  proper  steps  to 
preserve  the  lien  of  his  execution.  In  re 
Cozart,  (ffa.)  8  N.  B.  B.  126. 

2.  A  creditor  whose  claim  is  in  judgment 
has  no  priority  in  the  distribution  of  the 
assets  of  the  bankrupt  derived  from  the  col- 
lection of  a  promissory  note.  In  re  Erwin 
&  Hardee,  (G'fl!.)  3  N.  B.  B.  142. 

3.  Assessments  due  the  United 
States.  In  the  order  for  the  dividend,  un- 
der this  section,  the  following  claims  shall 
be  entitled  to  priority  or  preference,  and  to 
be  first  paid  in  full  in  the  following  order : 
First.  The  fees,  costs,  and  expenses  of  suits, 
and  the  several  proceedings  in  bankruptcy 
under  this  act,  and  for  the  custody  of  prop- 
erty, as  herein  provided.   Second.  All  debts 


due  to  the  United  States,  and  all  taxes  and 
assessments  under  the  laws  thereof.  Third. 
All  debts  due  to  the  state  in  which  the  pro- 
ceedings in  bankruptcy  are  pending,  and  all 
taxes  and  assessments  made  under  the  laws 
of  such  state.  Fourth.  Wages  due  to  any 
operative,  clerk,  or  house  servant,  to  an 
amount  not  exceeding  fifty  dollars,  for  labor 
performed  within  six  months  next  preceding 
the  iirst  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy.  Fifth.  All  debts 
due  to  any  persons  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  a 
priority  or  preference,  in  like  manner  as  it 
this  act  had  not  been  passed.  Always  pro- 
vided, That  nothing  contained  in  the  act  shall 
interfere  with  the  assessment  and  collection 
of  taxes  by  the  authority  of  the  United 
States  or  any  state.  Section  28  U.  S 
bankrupt  act,  1867. 

4.  Costs.  In  the  order  for  a  dividend, 
under  this  section  the  following  claims  shall 
be  entitled  to  priority  or  preference,  and  to 
be  first  paid  in  the  following  order :  First. 
The  fees,  costs,  and  expenses  of  suits,  and 
the  several  proceedings  in  bankruptcy  under 
this  act,  and  for  the  custody  of  property,  as 
herein  provided.  Second.  All  debts  due  to 
the  United  States,  and  all  taxes  and  assess- 
ments under  the  laws  thereof.  Third.  AH 
debts  due  to  the  state  in  which  the  proceed- 
ings in  bankruptcy  are  pending,  and  all  taxes 
and  assessments  made  under  the  laws  of 
such  state.  Fourth.  Wages  due  to  any  ope- 
rative, clerk  or  house  servant,  to  an  amount 
not  exceeding  fifty  dollars,  for  labor  per- 
formed within  six  months  next  preceding 
the  first  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy.  Fifth.  All  debts 
due  to  any  persons,  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  a 
priority  or  preference,  in  like  manner  as  if 
this  act  had  not  been  passed.  Always  pro- 
vided.  That  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  authority  of  the  United 
States  or  any  state.  Sec.  28  U.  S-  bankrupt 
act,  1867. 

5.  Debts  due  bankrupt's  estate. 
In  the  order  for  a  dividend  under  this  sec- 
tion, the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first  paid 
in  full  in  the  following  order:  First.  The 
fees,  costs  and  expenses  of  suits,  and  the 
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several  proceedings  in  bankruptcy  under 
this  act,  and  for  the  custody  of  property  as 
herein  provided.  Second.  All  debts  due  to 
the  United  States,  and  all  taxes  and  assess- 
ments under  the  laws  thereof.  Third.  All 
debts  due  to  the  state  in  which  the  proceed- 
ings in  bankruptcy  are  pending,  and  all  taxes 
and  assessments  made  under  the  laws  of 
such  state.  Fourth.  Wages  due  to  any  ope- 
rative, clerk  or  house  servant,  to  an  amount 
not  exceeding  fifty  dollars,  for  labor  per- 
formed within  six  months  next  preceding 
the  first  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy.  Fifth.  All  debts 
due  to  any  persons,  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  a 
priority  or  preference  in  like  manner  as  if 
this  act  had  not  been  passed.  Always  pro- 
vided. That  nothing  contained  in  this  act- 
shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  the  authority  of  the 
United  States  or  any  state.  Sec.  28  U.  S. 
bankrupt  act,  1867. 

6.  Debts  due  the  United  States. 
In  the  order  for  a  dividend  under  this  sec- 
tion, the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first  paid 
in  full  in  the  following  order:  First.  The 
fees,  costs  and  expenses  of  suits,  and  the 
several  proceedings  in  bankruptcy  under 
this  act,  and  for  the  custody  of  property  as 
herein  provided.  Second.  All  debts  due  to 
the  United  States,  and  all  taxes  and  assess- 
ments under  the  laws  thereof.  Third.  All 
debts  due  to  the  state  in  which  the  proceed- 
ings in  bankruptcy  are  pending  and  all  taxes 
and  assessments  made  under  the  laws  of 
such  state.  Fourth.  Wages  due  to  anyope- 
rative,  clerk  or  house  servant,  to  an  amount 
not  exceeding  fifty  dollars,  for  labor  per- 
formed within  six  months  next  preceding 
the  first  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy.  Fifth.  All  debts 
due  to  any  persons,  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  a 
priority  or  preference  in  like  manner  as  if 
this  act  had  not  been  passed.  Always  pro- 
vided, That  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  the  authority  of  the 
United  States  or  any  state.  Sec.  28  U.  S. 
bankrupt  act,  1867. 

7.  Due  under  United  States  laws. 
In  the  order  for  a  dividend,  under  this  sec- 


tion, the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first  paid 
in  full  in  the  following  order:  First.  The 
fees,  costs  and  expenses  of  suits,  and  the 
several  proceedings  in  bankruptcy  under 
this  act,  and  for  the  custody  of  property,  as 
herein  provided.  Second.  All  debts  due  to 
the  United  States,  and  all  taxes  and  assess-  . 
ments  under  the  laws  thereof.  Third.  All 
debts  due  to  the  state  in  which  the  proceed- 
ings in  bankruptcy  are  pending,  and  all  taxes 
and  assessments  made  under  the  laws  of 
such  state.  Fourth.  Wages  due  to  any  ope- 
rative, clerk  or  house  servant,  to  an  amount 
not  exceeding  fifty  dollars,  for  labor  per- 
formed within  six  months  next  preceding 
the  first  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy.  Fifth.  All  debts 
due  to  any  persons,  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  a 
priority  or  preference,  in  like  manner  as  if 
this  act  had  not  been  passed.  Alwaps  pro- 
vided. That  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  the  authority  of  the 
United  States  or  of  any  state.  Sec.  28  U.  S. 
bankrupt  act,  1867. 

8.  Expenses  of  proceedings.  la 
the  order  for  a  dividend  under  this  section, 
the  following  claims  shall  be  entitled  to 
priority  or  preference,  and  to  be  first  paid 
in  full  in  the  following  order  :  First.  The 
fees,  costs,  and  expenses  of  suits,  and  the 
several  proceedings  in  bankruptcy  under 
this  act,  and  for  the  custody  of  property  as 
herein  provided.  Secondj  All  debts  due  to 
the  United  States,  and  all  taxes  and  assess- 
ments under  the  laws  thereof.  Third.  All 
debts  due  to  the  state  in  which  the  proceed- 
ings in  bankruptcy  are  pending,  and  all 
taxes  and  assessments  made  under  the  laws 
of  such  state.  Fourth.  Wages  due  to  any 
operative,  clerk,  or  house  servant,  to  an 
amount  nofexceeding  fifty  dollars,  for  labor 
performed  within  six  months  next  preced- 
ing the  first  publication  of  the  notice  of  pro- 
ceedings in  bankruptcy.  Fifth.  All  debts 
due  to  any  persons  who,  by  the  laws  of  the 
United  States,  are  or  may  be  entitled  to  a 
priority  or  preference,  in  like  manner  as  if 
this  act  had  not  been  passed.  Always  pro- 
vided, that  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and 
collection  of   taxes    by  the   authority  of 
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the  United  States  or  any  state. 
U.  S.  bankrupt  act,  1867. 


Section  28 


9.  Fees.  In  the  order  for  a  dividend 
under  this  section,  the  following  claims 
shall  be  entitled  to  priority  or  preference, 
and  to  be  first  paid  in  full  in  the  following 
order:  First.  The  fees,  costs,  and  ex- 
penses of  suits,  and  the  several  proceedings 
in  bankruptcy  under  this  act,  and  for  the 
custody  of  property,  as  herein  provided. 
Second.  AU  debts  due  to  the  United  States, 
and  all  taxes  and  assessments  under  the 
laws  thereof.  Third.  All  debts  due  to  the 
state  in  which  the  proceedings  in  bankruptcy 
are  pending  and  all  taxes  and  assessments 
made  under  the  laws  of  such  state.  Fourth. 
Wages  due  to  any  operative,  clerk  or  house 
servant,  to  an  amount  not  exceeding  fifty 
dollars,  for  labor  performed  within  six 
months  next  preceding  the  first  publication 
of  the  notice  of  proceedings  in  bankruptcy. 
Fifth.  All  debts  due  to  any  person  who, 
by  the  laws  of  the  United  States,  are  or 
may  be  entitled  to  a  priority  or  preference, 
in  like  manner  as  if  this  act  had  not  been 
passed.  Always  provided,  that  nothing 
contained  in  this  act  shall  interfere  with  the 
assessment  and  collection  of  taxes  by  the 
authority  of  the  United  States  or  any  state. 
Sec.  28,  U.  S.  bankrupt  act,  1867. 

10.  Of  actions.  Whenever  two  or  more 
petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of 
bankruptcy  committed  by  said  debtor  on 
difierent  days  within  six  months  prior  to  the 
filing  of  said  petitions,  and  the  debtor  shall 
appear  and  show  cause  against  an  adjudica- 
tion of  bankruptcy  against  him  on  the  peti- 
tions, that  petition  shall  be  first  heard  and 
tried  which  alleges  the  commission  of  the 
earliest  act  of  bankruptcy ;  and  in  case  the 
several  acts  of  bankruptcy  are  alleged  in 
the  difierent  petitions  to  have  been  commit- 
ted on  the  same  day,  the  court  before  which 
the  same  are  pending  may  order  them  to  be 
consolidated,  and  proceed  to  a  hearing  as 
upon  one  petition;  and  if  an  adjudication 
of  bankruptcy  be  made  upon  either  peti- 
tion, or  for  the  commission  of  a  single  act 
of  bankruptcy,  it  shall  not  be  necessary  to 
proceed  to  a  hearing  upon  the  remaining  pe- 
titions unless  proceedings  be  taken  by  the 
debtor  for  the  purpose  of  causing  such  adju- 


dication to  be  annulled  or  vacated.    Oeneral 
Order  No.  15,  Sup.  Ct.  V.  S.—In  bank- 


1 1 .  Of  servants'  wages.  All  creditors 
whose  debts  are  duly  proved  and  allowed 
shall  be  entitled  to  share  in  the  bankrupt's 
property  and  estate  pro  recta,  without  any 
priority  or  preference  whatever,  except  that 
wages  due  from  him  to  any  operative,  or 
clerk,  or  house  servant,  to  an  amount  not 
exceeding  fifty  dollars,  for  labor  performed 
within  six  months  next  preceding  the  adju- 
dication of  bankruptcy,  shall  be  entitled  to 
priority,  and  shall  be  first  paid  in  full.  Sec- 
tion 27  U.  S.  bankrupt  act,  1867. 

1 2.  Of  the  United  States.  In  case  of 
insolvency  the  United  States  are  not  entitled 
to  priority  of  payment  unless  the  insolvency 
be  a  legal  and  known  insolvency  manifested 
by  some  notorious  act  of  the  debtor  pursu- 
ant to  law.  Prince  v.  Bartlett,  8  Crunch, 
431. 

1 3.  In  all  cases  of  insolvency  or  bank- 
ruptcy of  their  debtor  the  United  States  are 
entitled  to  priority  of  payment  out  of  his 
eflects.  United  States  v.  Fisher  et  al.  2 
Crunch,  358. 

14.  The  5th  section  of  the  act  of  the  3d 
of  March,  1797,  giving  a  priority  of  pay- 
ment to  the  United  States  out  of  the  effects 
of  their  debtors,  did  not  apply  to  a  debt  due 
before  the  passing  of  that  act,  although  the 
balance  was  not  adjusted  at  the  treasury  un- 
til after  the  act  was  passed.  United  States 
V.  Bryan  &  Woodcock,  (?7.  S.  S.  Ct.}  9 
Crunch,  374. 

1 5.  In  distributing  the  effects  of  a  bank- 
rupt in  this  country  the  United  States  are 
entitled  to  a  preference  although  the  debt 
was  contracted  by  a  foreigner  in  a  foreign 
country,  and  although  the  United  States  had 
proved  their  debt  under  the  commission  of 
bankruptcy,  and  had  voted  for  an  assignee. 
Harrison  v.  Sterry  et  al.  {U.  S.  S.  Ct.}  5 
Crunch,  289. 

1 6.  Where  individual  members  of  a  co- 
partnership signed  internal  revenue  tobacco- 
nist's bonds  as  accommodation  sureties,  and 
the  firm  subsequently  being  adjudged  bank- 
rupt, the  collector  of  internal  revenue  hold- 
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ing  the  bonds,  the  conditions  of  which  had 
been  broken,  proved  the  debt  in  bankruptcy 
and  claimed  payment  out  of  the  partnership 
assets  by  priority  of  distribution  to  the 
United  States,  the  court  decided  that  the 
debts  were  individual  debts  and  tliat  the 
claim  of  the  United  States  to  prior  payment 
out  of  partnership  assets  was  not  valid  but 
only  good  against  individual  assets.  In  re 
Webb,  COhio,)  2  N.  B.  B.  183. 

17.  Taxes  due  the  United  States. 
In  the  order  for  a  dividend,  under  this  sec- 
tion, the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first 
paid  in  full  in  the  following  order :  First. 
The  fees,  costs  and  expenses  of  suits,  and 
the  several  proceedings  in  bankruptcy  under 
this  act,  and  for  the  custody  of  property, 
as  herein  provided.  Second.  All  debts 
due  to  the  United  States,  and  all  taxes  and 
assessments  under  the  laws  thereof.  Third. 
All  debts  due  to  the  state  in  which  the  pro- 
ceedings in  bankruptcy  are  pending,  and  all 
taxes  and  assessments  made  under  the  laws 
of  such  state.  Fourth.  Wages  due  to  any 
operative,  clerk,  or  house  servant,  to  an 
amount  not  exceeding  fifty  dollars,  for  labor 
performed  within  six  months  next  preced- 
ing the  first  publication  of  the  notice  of 
the  proceedings  in  bankruptcy.  Fifth.  All 
debts  due  to  any  person  who,  by  the  laws 
of  the  United  States,  are  or  may  be  entitled 
to  a  priority  or  preference,  in  like  manner  as 
if  this  act  had  not  been  passed.  Always 
provided,  that  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  the  authority  of  the 
United  States  or  any  state.  Section  28  U. 
S.  banjcrupt  act,  1867. 

18.  Under  bankrupt  act.  In  the 
order  for  a  dividend,  under  this  section,  the 
following  claims  shall  be  entitled  to  priority 
or  preference,  and  to  be  first  paid  in  full  in 
the  following  order :  First.  The  fees,  costs, 
and  expenses  in  suits,  and  the  several  pro- 
ceedings in  bankruptcy  under  this  act,  and 
for  the  custody  of  property,  as  herein  pro- 
vided. Second.  All  debts  due  to  the 
United  States,  and  all  taxes  and  assessments 
under  the  laws  thereof.  Third.  All  debts 
due  to  the  state  in  which  the  proceedings  in 
bankruptcy  are  pending,  and  all  taxes  and 
assessments  made  under  the  laws  of  such 


state.  Fourth.  Wages  due  to  any  opera- 
tive, clerk  or  house  servant,  to  an  amount 
not  exceeding  fifty  dollars,  for  labor  per- 
formed within  six  months  next  preceding 
the  first  publication  of  the  notice  of  proceed- 
ings in  bankruptcy.  Fifth.  All  debts  due 
to  any  persons,  who,  by  the  laws  of  the  ' 
United  States,  are  or  may  be  entitled  to  a 
priority  or  preference,  in  like  manner  as  if 
this  act  had  not  been  passed.  Always  pro- 
vided, that  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  the  authority  of  the 
United  States  or  any  state.  Section  28  U. 
8.  hamkrupt  act,  1867. 

19.  "Wages  due  operatives,  &c. 
In  the  order  for  a  dividend  under  this  sec- 
tion, the  following  claims  shall  be  entitled 
to  priority  or  preference,  and  to  be  first 
paid  in  full  in  the  following  order :  First. 
The  fees,  costs  and  expenses  of  suits,  and 
the  several  proceedings  in  bankruptcy  under 
this  act,  and  for  the  custody  of  property  as 
herein  provided.  Second.  AU  debts  due 
to  the  United  States,  and  all  taxes  and  as- 
sessments under  the  laws  thereof.  Third. 
AU  debts  due  to  the  state  in  which  the  pro- 
ceedings in  bankruptcy  are  pending,  and  all 
taxes  and  assessments  made  under  the  laws 
of  such  state.  Fourth.  Wages  due  to  any 
operative,  clerk  or  house  servant  to  an 
amount  not  exceeding  fifty  dollars  for  labor 
performed  within  six  months  next  preced- 
ing the  first  publication  of  the  notice  of 
proceedings  in  bankruptcy.  Fifth.  All 
debts  due  to  any  persons  who,  by  the  laws 
of  the  United  States,  are  or  may  be  entitled 
to  a  priority  or  preference  in  like  manner  as 
if  this  act  had  not  been  passed.  Always 
provided,  that  nothing  contained  in  this  act 
shall  interfere  with  the  assessment  and  col- 
lection of  taxes  by  the  authority  of  the 
United  States  or  any  state.  Section  28 
U.  S.  bankrupt  act,  1867. 


PRISON. 

1 .  Lying  in.  The  act  of  bankruptcy, 
by  lying  in  prison  twenty-one  days,  did  not 
relate  to  the  first  day  of  imprisonment  under 
the  6  Geo.  4,  c.  16,  s.  6,  but  only  to  the  last 
of  them.  Moses  v.  Newman,  6  Bing.  556; 
4M.d!  P.  333 ;  S.  P.,  Higgins  v.  M'Adam,, 
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PEISONERS— PRIVATE  COEPORATIONS. 


S  T.  (tJ.l;  Tucker  v.  Barrow,  3  C. 
S5}  M.(&  M.  137.     (Eng.) 


P. 


2.  A  trader  was  taken  in  execution  under 
a  ca.  sa.,  and  whilst  in  the  custody  of  the 
sheriff's  oflScer  was  taken  under  a  warrant 
on  a  charge  of  felony.  He  remained  in  the 
county  gaol  under  the  ca.  sa.  and  warrant 
for  more  than  twenty-one  days.  Held,  that 
this  was  a  suflBcient  lying  in  prison  to  con- 
stitute an  act  of  bankruptcy.  Ex  parte 
Crabb,  8  De  G.,  Mac.  (&  G.  277;  2  Jm., 
N.  S.  628 ;  25  L.  J.,  Bank.  45.     (Eng.) 

3.  Where  a  trader  was  arrested  on  the 
20th  of  March,  committed  to  prison  on  the 
21st  of  April,  and  discharged  from  prison 
on  the  26th  of  May.  Held,  that  an  adjudi- 
cation of  bankruptcy  against  him  upon  a 
petition  filed  on  the  20th  of  May  in  the 
following  year,  could  not  be  supported  such 
lying  in  prison  not  having  been  an  act  of 
bankruptcy  within  twelve  months  previously 
to  the  filing  of  the  petition  within  12  &  13 
Vict.  c.  106,  H.  69  ;  Wallace  v.  Blackwell, 
3  Drew.  538 ;  2  Jur.,  N.  8.  656 ;  25  L.  J., 
Ghanc.  644.     (Eng.) 

4.  The  lying  in  prison  under  21  Jac.  1, 
c.  19,  s.  2,  meant  two  months  of  actual  un- 
interrupted imprisonment.  Barnard  v.  Pal- 
mer, 1  Camp.  509.     (Eng.) 

5.  Where  a  person  lay  in  prison  two 
months  for  debt  subsequently  to  a  criminal 
process,  which  had  been  discharged,  held, 
that  this  constituted  an  act  of  bankruptcy, 
though  it  did  not  appear  that  he  had  per- 
sonal notice  of  his  discharge.  Bea  v.  Page, 
3  Moore,  656;  B.  S  B.  308;  7  Prised,  616. 
(Eng.) 

6.  Where  a  person  was  arrested,  but  on 
account  of  his  illness  was  permitted  to  re- 
main a  few  days  in  his  own  house,  in  the 
custody  of  the  officer's  follower,  who  was 
not  named  in  the  warrant,  but  who  kept 
the  key  of  the  house  in  his  possession,  and 
he  was  then  removed  to  gaol,  where  he  con- 
tinued for  the  remainder  of  two  months. 
Held,  that  this  was  a  legal  imprisonment, 
so  as  to  constitute  an  act  of  bankruptcy. 
Stevens  v.  Jackson,  1  Marsh.  469 ;  6  Taunt. 
106 ;  4  Camp.  164;  2  Base,  285.     (Eng.) 

7.  A  penalty  due  to  the  crown  was  a 
debt  within  the  21  Jac.  1,  c.  19,  s.  2,  and. 


therefore,  where  a  trader  lay  in  prison  more 
than  two  months,  being  unable  to  pay  ex- 
chequer penalties  for  smuggling,  he  com- 
mitted an  act  of  bankruptcy.     Cobb  v.  Sy 
mondSi  5  B.  &A.  516.    (Eng.) 


PRISONIJRS. 

1 .  The  examination  of  a  prisoner  in  gaol 
by  a  registrar  was  a  public  judicial  proceed- 
ing ;  and  therefore  a  lair  and  correct  report, 
without  comment,  of  the  examination  was 
privileged,  even  though  it  may  have  con- 
tained statements  which  injuriously  affected 
the  character  of  a  third  person.  Ryalls  v. 
Leader,  1  L.  M.,  Exch.  296 ;  12  Jv/r.,  N.  S. 
503;  35  L.  J.,  N.  8.,  Exch.  185;  14  W.B. 
838;  14  L.  T.^  N.  8.  562.     (Eng.) 

2.  A  person  in  custody  upon  a  capias  to 
hold  to  bail  is  in  custody  for  a  debt,  claim  or 
demand,  within  the  meaning  of  s.  95,  24  & 
25  Vict.,  and  may  as  such  be  adjudicated 
bankrupt  by  the  registrar,  and  is  entitled  to 
his  release  upon  obtaining  his  order  of  dis- 
charge. Ex  parte  Gaskell,  11 L.  T.,  N.  S. 
685.     (Eng.) 

3.  Adj-adicated  bankrupt  by  a 
registrar.  A  prisoner  who  had  been  adju- 
dicated bankrupt  by  a  registrar  was  allowed, 
on  appeal,  to  examine  witnesses  to  prove 
that  his  arrest  was  illegal  by  reason  that  the 
debt  was  not  of  sufficient  amount  to  justify 
arrest ;  but  the  court  being  of  opinion  that 
he  was  legally  in  custody  on  an  execution 
issued  by  a  court  of  competent  jurisdiction, 
and  which  execution  that  court  had  refused 
to  set  aside.  Held,  that  the  appeal  must  be 
dismissed.  In  re  Hay  ward,  31  L.  J.,  Bank 
33  ;  6  i.  T.,  N.  8.  371.     (Eng.) 


PRIVATE  CORPORATIONS. 

1 .  Railroads  are  not  public  but  private 
corporations,  just  as  much  as  steamship  and 
steamboat  companies  or  canal  corporations, 
where  the  stock  belongs  to  the  corporators. 
Private  corporations  are  not  instruments  of 
the  state  governments,  and  it  is  settled  law 
that  railways  are  private  corporations.  Dart. 
Coll.  V.  Woodward,  4  Wheat.  669 ;  Sweatt 
V.  The  Boston,  Hartford  and  Erie  R.  R.  Co. 
et  al.  5  N.  B.  B.  234. 


PRIVATE  ESTATE— PROCEEDS. 
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PRIVATE  ESTATE. 

1 .  Assets  of.  If  a  partnership  is  dis- 
solved by  consent  and  two  of  the  partners 
are  charged  with  a  specific  amount  of  tjie 
goods  on  hand,  which  they  take  with  an 
agreement  to  furnish  in  payment  therefor  an 
equivalent  amount  in  money,  and  contribute 
as  their  respective  proportions  of  the  capital 
of  a  new  partnership  formed  by  them  and 
others,  to  which  the  residue  of  the  goods  of 
the  old  firm  are  sold,  and  it  afterwards  ap- 
pears that  the  old  firm  was  insolvent,  and 
thereupon  the  new  firm  is  dissolved  and  the 
business  continued  by  the  solvent  partners, 
who  give  their  notes  to  the  others  for  the 
amounts^ so  contributed  by  them  in  goods, 
and  the  old  firm  afterwards  goes  into  insol- 
vency, the  proceeds  of  the  notes,  when  col- 
lected by  the  assignee,  are  assets  of  the  pri- 
vate estates  of  the  two  partners,  although 
neither  of  them  ever  paid  to  the  old  firm 
the  amount  of  the  goods  so  withdrawn. 
Richardson  «;.  Tobey,  3  Allen,  (_Mass.')  81. 


PRIVrLEG-E  OF  PARLIA- 
MENT. 

1.  A  non-trader,  entitled  to  the  privilege 
of  parliament,  was  liable  to  be  adjudicated 
a  bankrupt  under  the  English  bankruptcy 
act  of  1861,  s.  69.  Ux  parte  Morris,  in  re 
Newcastle  (Duke),  18  W.  B.  79;  21  £.  T., 
N.  S.  380.    (Eng.) 


PRIVILEG-ED  REPORT. 

1 .  The  examination  of  a  prisoner  in  gaol 
by  a  registrar  was  a  public  judicial  proceed- 
ing ;  and  therefore  a  fair  and  correct  report, 
without  comment,  of  the  examination  was 
privileged,  even  though  it  may  have  con- 
tained statements,  which  injuriously  affected 
the  character  of  a  third  person.  Ryalls  v. 
Leader,  1  L.  B.,  Exch.  296 ;  12  Jur.,  N.  S. 
503;  35  L.  J.,  N.  S.  185;  14  W.  B.  838; 
U  L.  T.,  N.  S.  562.     (Eng.) 


PROCEEDS  OF  PROPERTY. 

i .  Exempt.    Where  the  assignee  only 
set  aside  as  exempt  property  to  a  house- 


holder, certain  things  which  were  exempt 
under  the  law  of  the  bankrupt's  domicil,  to 
the  amount  of  sixteen  dollars  and  fifty  Cents, 
and  there  was  amongst  the  bankrupt's  assets 
a  stock  of  dry  and  fancy  goods,  which  stock 
sold  for  thirteen  hundred  and  thirty-three 
dollars  and  forty-two  cents,  a  portion  of 
which  had  been  claimed  as  exempt  property 
under  the  various  provisions  of  the  bankrupt 
act,  to  an  amount  which  would  equal  five 
hundred  dollars,  but  which  was  disallowed 
by  the  assignee,  and  on  a  case  stated  between 
the  assignee  and  the  bankrupt  as  to  the 
above  facts,  a  reference  is  made  by  the  regis- 
ter to  the  court  for  its  decision  as  to  whether 
any  money  allowance  should  be  made  to  the 
bankrupt  out  of  the  proceeds  of  the  sale, 
held,  that  until  it  appears  what  articles  of 
the  stock  of  dry  and  fancy  goods  were 
claimed  as  exempt,  it  is  not  possible  to  de- 
cide on  that  point,  but  that  under  the  term 
"article"  or  "necessaries"  money  cannot 
be  set  apart,  unless  such  money  is  the  pro- 
ceeds of  specific  things  which  ought  to  have 
been  set  apart  under  the  head  of  "  other 
articles  and  necessaries  of  the  bankrupt. 
In  re  Welch,  (S.  D.  N.  T.)  5  N.  B.  B. 
348. 

2.  May  be  subjected  to  liens  on 
property.  A  register  may  be  appointed 
by  the  bankruptcy  court  a  special  custodian 
of  property  which  is  advertised  for  sale 
under  a  mortgage,  and  be  directed  to  sell 
the  same  under  general  orders  19  and  21, 
with  the  authority  to  make  other  adver- 
tisements than  those  required  by  the  rules 
of  court.  The  order  should  designate  the 
bank  in  which  the  money  proceeds  of  the 
sale  shall  be  deposited  as  a  separate  fund 
subject  to  the  further  orders  of  the  court. 
The  register  may  also  be  directed  to  make 
the  deed  to  the  purchaser,  and  to  convey 
title  under  the  order  of  the  court,  free  from 
certain  liens,  in  pursuance  to  section  20  of 
the  act,  and  the  lien  of  the  mortgage  will  be 
transferred  from  the  property  so  sold  to  the 
proceeds  of  the  sale.  If  advisable  in  order 
to  obtain  a  better  price  for  the  property  an 
injunction  already  granted  may  be  removed 
or  modified  so  that  a  sale  may  be  had  under 
a  judgment,  and  the  referee  may  make  out 
the  deed.  In  re  Hanna,  (<S.  D.  N.  Y.')  5 
JV.  B.  B.  292. 


Gaz. 
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PROCEEDINGS. 


PROCEEDINGS. 

1.  Commenced  in  different  dis- 
tricts. In  case  two  or  more  petitions  shall 
be  filed  against  the  same  individual  in  differ- 
ent districts,  the  first  hearing  shall  be  had 
in  the  district  in  which  the  debtor  has  his 
domicil ;  and  such  petition  may  be  amended 
by  inserting  an  allegation  of  an  act  of  bank- 
ruptcy, committed  at  an  earlier  date  than 
that  first  alleged,  if  such  earlier  act  is 
charged  in  either  of  the  other  petitions ;  and 
in  case  of  two  or  more  petitions  against 
the  same  firm  in  difierent  courts,  each  hav- 
ing jurisdiction  over  the  case,  the  petition 
first  filed  shall  be  first  heard,  and  may  be 
amended  by  the  insertion  of  an  allegation  of 
an  earlier  act  of  bankruptcy  than  that  first 
alleged,  if  such  earlier  act  is  charged  in 
either  of  the  other  petitions,  and  in  either 
case  the  proceedings  upon  the  other  peti- 
tions may  be  stayed  until  an  adjudication  is 
made  upon  the  petition  first  heard ;  and  the 
court  which  makes  the  first  adjudication  of 
bankruptcy  shall  retain  jurisdiction  over  all 
proceedings  therein  until  the  same  shall  be 
dosed.  In  case  two  or  more  petitions  for 
adjudication  of  bankruptcy  shall  be  filed  in 
different  districts  by  different  members  of 
the  same  copartnership  for  an  adjudication 
of  bankruptcy  of  the  said  copartnership,  the 
court  in  which  the  petition  is  first  filed  hav- 
ing jurisdiction,  shall  take  and  retain  juris- 
diction over  all  proceedings  in  such  bank- 
ruptcy until  the  same  shall  be  closed ;  and 
if  such  petitions  shall  be  filed  in  the  same 
district,  action  shall  be  had  upon  the  one 
first  filed.  General  Order  No.  16,  Sup.  Ct. 
U.  S.—In 


2.  Commencement  of.  Upon  the 
filing  of  a  petition  in  case  of  voluntary  bank- 
ruptcy, or  as  soon  as  any  adjudication  of 
bankruptcy  is  made  upon  a  petition  filed 
in  case  of  involuntary  bankruptcy,  the  peti- 
tion shall  be  referred  to  one  of  the  registers 
in  such  manner  as  the  district  court  shall 
direct;  and  the  petitioner  shall  furnish  the 
register  with  a  copj'  of  the  papers  in  the  case, 
and  thereafter  all  the  proceedings  required 
by  the  act  shall  be  had  before  him,  except 
such  as  are  required  by  the  act  to  be  had  in 
the  district  court,  or  by  special  order  of  the 
district  judge,  unless  some  other  register 
is  directed  to  act  in  the  case.     The  order 


designating  the  register  to  act  upon  any 
petition  shall  name  a  day  upon  which  the 
bankrupt  shall  attend  before  the  register, 
from  which  date  he  shall  be  subject  to  the 
orders  of  the  court  in  all  matters  relating  to 
his  bankruptcy,  and  may  receive  from  the 
register  a  protection  against  arrest  to  con- 
tinue until  the  final  adjudication  of  his 
application  for  a  discharge  unless  suspended 
or  vacated  by  order  of  the  court.  A  copy 
of  the  order  shall  forthwith  be  sent  by  mail 
to  the  register  or  be  delivered  to  him  per- 
sonally by  the  clerk  or  other  officer  of  the 
court.  General  Order  No.  4,  Sup.  Ct.  U. 
S. — In  tanJcruptcy. 

3.  In  bankruptcy,  suspending.  It 
is  not  necessary  to  the  validity  of  a  resolu- 
tion to  suspend  proceedings  in  bankruptcy 
passed  by  a  meeting  of  creditors  under  24 
and  25  Vict.  c.  134,  s.  110,  that  previous 
notice  of  the  holding  of  the  meeting  should 
be  advertised  in  the  London  Gazette.  JUx 
parte  Boldero,  34  L.  J.,  Banlc  34;  13  W. 
B.  1088 ;  12  L.  T.,  N.  S.  750.     (Eng.) 

4.  It  is  competent  to  the  creditors  to 
pass  such  a  resolution,  notwithstanduig 
the  bankrupt  has  already  obtained  his  or- 
der of  discharge.    Id. 

5.  Where  proceedings  have  been  sus 
pended  by  a  resolution  of  the  creditors, 
upon  an  application  by  a  bankrupt  for  his 
order  of  discharge  under  the  above  section, 
the  commissioner  is  bound  to  entertain  an 
application  by  a  creditor  for  leave  to  ex- 
amhie  the  bankrupt  upon  the  accounts  filed 
by  him,  although  these  accounts  may,  at  a 
previous  meeting,  have  been  unquestioned, 
Ux  parte  Jones,  9  L.  T.,  N.  S.  498 ;  12 
W.  B.  221 ;  33  L.  J.,  Bank.    11.     (Eng.) 

6.  It  is  the  duty  of  the  commissioner, 
before  granting  an  order  of  discharge  under 
the  administration,  to  satisfy  himself  judi- 
cially that  the  bankrupt  has  made  a  full 
discovery  of  his  estate.    Id. 

7.  In  copartnerships.  In  case  one 
or  more  members  of  a  copartnership  refuse 
to  join  in  a  petition  to  have  the  firm  de- 
clared bankrupt,  the  parties  refusing  shall 
be  entitled  to  resist  the  prayer  of  the  peti- 
tion in  the  same  manner  as  if  the  petition 
had  been  filed  by  a  creditor  of  the  partner- 
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ship,  and  notice  of  the  filing  of  the  petition 
shall  be  given  to  him  in  the  same  manner  as 
provided  by  law  and  by  these  rules  in  the 
case  of  a  debtor  petitioned  against ;  and  he 
shall  have  the  right  to  appear  at  the  time 
fixed  by  the  court  for  the  hearing  of  the  pe- 
tition, and  to  make  proof,  if  he  can,  that  the 
copartnership  is  not  insolvent,  or  has  not 
committed  an  act  of  bankruptcy,  and  to 
take  all  other  defenses  which  any  debtor 
proceeded  against  is  entitled  to  take  by  the 
provisions  of  the  act ;  and  in  case  an  adjudi- 
cation of  bankruptcy  is  made  upon  the  pe- 
tition, such  copartner  shall  be  required  to 
furnish  to  the  marshal,  as  messenger,  a 
schedule  of  his  debts  and  an  inventory  of 
his  property  in  the  same  manner  as  is  re- 
quired by  the  act  in  cases  of  debtors  against 
whom  adjudication  of  bankruptcy  shall  be 
made.  General  Order  No.  18,  Sv^.  Ct.  U. 
S. — In  hanhrwptcy. 

8.  Involuntary.  An  involuntary  bank- 
rupt, who  has  complied  with  all  the  provis- 
ions of  the  bankrupt  act,  can  apply  for  and 
receive  a  discharge  the  same  as  a  voluntary 
bankrupt.  The  thirty-third  section  of  the 
bankrupt  act,  as  amended  July  27,  1868, 
and  July  14,  1870,  is  applicable  to  proceed- 
ings in  involuntary  bankruptcy.  An  insol- 
vent, although  having  assets,  and  those  as- 
sets having  been  duly  surrendered  to  the  as- 
signee, but  not  amounting  to  the  required 
fifty  per  cent,  of  the  claims  proven  against 
his  estate,  is  not  entitled  to  a  certificate  of 
conformity,  unless  the  bankrupt  before,  on 
or  at  the  time  of  hearing  of  the  application 
for  discharge,  tender  or  file  the  assent  in 
writing  of  a  majority  in  number  and  value 
of  his  creditors,  to  whom  he  shall  have  be- 
come Uable  as  principal  debtor,  and  who 
shall  have  proved  their  claims  as  required 
by  section  33  of  the  bankrupt  act  as 
amended.  In  case  any  involuntary  bank- 
rupt does  not  tender  or  file  the  assent  of  his 
creditors,  or  show  payment  of  his  debts  by 
the  return  of  the  assignees,  or  that  his  pro- 
perty and  effects  equal  or  will  pay  fifty  per 
cent,  so  as  to  comply  with  the  requirements  of 
section  33  of  the  bankrupt  act  as  amended, 
the  certificate  of  conformity  cannot  be 
granted.    In  re  Bunster,  5  N.  B.  R.  82. 

9.  Maybe  joint  so  long  as  there 
are  firm  debts   and  firm   assets. 


So  long  as  firm  debts  remain  unpaid,  pro- 
ceedings in  bankruptcy,  whether  voluntary 
or  involuntary,  may  be  joint.  In  re  Wil- 
liams, 8  N.  B.  B.  74. 


PROCESS. 

1.  An  adjudication  in  bankruptcy  and 
appointment  of  an  oflacial  assignee  took 
place  on  the  same  day  on  which  an  extent 
issued  against  the  bankrupt  for  a  crown 
debt,  but  at  an  earlier  period  of  the  day.  It 
was  held,  that  the  extent  operated  from  the 
first  moment  of  the  day,  and  the  title  of  the 
crown  prevailed.  Edwards  v.  Reg.  (in  er- 
ror) 9  Exch.  628;  18  Jur.  384;  2  C.  L. 
B.  590;  23  L.  J.,  Exch.  42.     (Eng.) 

2.  All  process,  summons  and  subpoenas 
shall  issue  out  of  the  court  under  the  seal 
thereof,  and  be  tested  by  the  clerk,  and 
blanks  with  the  signature  of  the  clerk  and 
seal  of  the  court  may,  upon  application,  be 
furnished  to  the  registers.  General  Order 
No.  2,  Sup.  Ct.  U.  S.—In  I 


PROCURING-  PROPERTY  TO 
BE  TAKEN  ON  LEGAL  PRO- 
CESS. 

I.  And  be  it  further  enacted.  That  any  per- 
son, residing  and  owing  debts  as  aforesaid, 
who,  after  the  passage  of  this  act,  being  bank- 
rupt or  insolvent,  or  in  contemplation  of 
bankruptcy  or  insolvency,  shall  make  any 
payment,  gift,  grant,  sale,  conveyance  or 
transfer  of  money  or  other  property,  estate, 
rights  or  credits,  or  give  any  warrant  to  con- 
fess judgment,  or  procure  or  suffer  his  prop- 
erty to  be  taken  on  legal  process,  with  intent 
to  give  a  preference  to  one  or  more  of  his 
creditors,  or  to  any  person  or  persons  who 
are  or  may  be  liable  for  him  as  indorsers, 
bail,  sureties,  or  otherwise,  or  with  the  in- 
tent, by  such  disposition  of  his  property,  to 
defeat  or  delay  the  operation  of  this  act ; 
shall  be  deemed  to  have  committed  an  act 
of  bankruptcy,  and  subject  to  the  conditions 
hereinafter  prescribed;  shall  be  adjudged  a 
bankrupt,  on  the  petition  of  one  or  more  of 
his  creditors,  the  aggregate  of  whose  debts 
provable  under  this  act,  amount  to  at  least 
two  hundred  and  fifty  dollars,  provided  such 
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petition  is  brought  within  six  months  after 
the  act  of  bankruptcy  shall  have  been  com- 
mitted ;  and  if  such  person  shall  be  adjudg- 
ed a  bankrupt,  the  assignee  may  recover 
back  the  money  or  the  property  so  paid, 
conveyed,  sold,  assigned,  or  transferred  con- 
trary to  this  act;  Provided,  the  person  receiv- 
ing such  payment  or  conveyance  had  rea- 
sonable cause  to  believe  that  a  fraud  on  this 
act  was  intended,  and  that  the  debtor  was 
insolvent.  Section  39  U.  S.  bankrupt  act, 
1867. 


PROMISE. 

1 .  Where  a  debt  has  been  discharged  by 
accord  and  satisfaction  for  less  than  its 
amount,  there  remains  no  such  moral  obli- 
gation to  pay  the  balance  as  will  support  a 
subsequent  promise  to  that  effect.  Other- 
wise of  a  discharge  which  is  not  the  mere 
act  of  the  party,  but  by  operation  of  law,  e. 
g.  an  insolvent  discharge.  Where  the  plain- 
tiff relies  on  a  subsequent  promise  to  pay  a 
debt  previously  discharged,  he  must  declare 
upon  or  apply  to  it  specially,  and  cannot 
avail  himself  of  it  under  general  pleading.  A 
casual  expression  to  a  stranger  of  one's  intent 
to  pay  a  debt  discharged  by  operation  of  lavr 
cannot  be  made  available  as  a  new  promise 
to  the  creditor.  Otherwise,  semble,  where 
it  is  intended  by  the  debtor  that  a  promise 
by  him  to  a  stranger  shall  be  communica- 
ted to  the  creditor,  for  the  latter  may  then 
adopt  the  act  of  the  stranger  receiving  it, 
and  thus  make  him  an  agent.  Stafford  v. 
Bacon,  1  Hill,  532. 

2.  Damages  arising  on.  If  any 
bankrupt  shall  be  liable  for  unliquidated 
damages  arising  out  of  any  contract  or  pro- 
mise, or  on  account  of  any  goods  or  chattels 
wrongfully  taken,  converted  or  withheld, 
the  court  may  cause  such  damages  to  be  as- 
sessed in  such  mode  as  it  may  deem  best, 
and  the  sum  so  assured  may  be  proved  against 
the  estate.  No  debts  other  than  those  above 
specified  shall  be  proved  or  allowed  against 
the  estate.  Section  19  U.  S.  bankrupt  act, 
1867. 

3  Of  payment  after  bankruptcy. 
In  a  debt  on  judgment  the  defendant  pleads 
his  discharge  under  a  commission  of  bank- 


ruptcy ;  the  plaintiff  replies  that  the  defend- 
ant afterwards  waived  that  advantage  and 
promised  to  pay  the  judgment.  Issue  was 
taken  on  the  promise  which  being  found  for 
the  plaintiff,  he  had  judgment  for  his  debt. 
Mexim  v.  Morse,  8  Mass.  B.  127. 

4.  Of  payment  after  discharge. 
An  agreement  by  the  maker  of  a  note  from 
which  he  is  discharged  in  insolvency  but 
which  is  alleged  by  the  payee  to  be  revived 
by  a  new  promise  to  let  the  amount  of  it  re- 
main unpaid  on  a  judgment  in  his  favor 
against  the  holder,  to  abide  the  result  of  a 
suit  by  the  latter  on  the  note  is  not  an  ad- 
mission of  the  maker's  liability.  Kelleyw. 
Pike,  5  Gush.  (Mass.')  484. 

5.  A  distinct  and  unequivocal  promise  by 
the  maker  of  a  promissory  note,  which  is 
barred  by  a  discharge  in  bankruptcy,  to  pay 
the  same  to  the  payee  is  a  promise  to  pay 
him  or  his  order,  or  bearer,  according  to  the 
term  of  the  note,  and  binding  on  the  promiser 
although  not  founded  on  any  new  consider- 
ation, nor  expressed  in  writing.  Way  v. 
Sperry,  6  Cmh.  (Mass.)  238. 

6.  Parol.  A  parol  promise  by  the 
maker  of  a  note, who  was  a  certified  bank- 
rupt, made  to  the  payee  of  a  note,  barred  by 
the  bankruptcy,  that  he  would  pay  the  same 
does  not  pass  to  the  indorsee.  In  a  suit  in 
the  name  of  the  indorsee  of  such  note,  against 
the  bankrupt  (the  maker,)  the  plaintiff 
cannot  avail  himself  of  a  parol  promise 
made  by  the  defendant  to  the  payee,  to  pay 
the  note.    Wardwell  v.  Poster,  31  Me.  558. 

7.  Subsequent  to  discharge.  A 
promise  by  a  bankrupt  after  bis  discharge, 
to  pay  a  debt  existing  against  him  before 
his  discharge  is  binding  upon  him.  See 
Comfort  V.  Eisenbiss,  decided  at  Hamburgh, 
in  1849.    Haines  v.  Stauffer,  13  Pa.  B.  541. 


PROMISSORY  NOTE. 

1 .  Where  the  payee  of  a  negotiable  pro- 
missory note,  for  the  purpose  of  indemnify- 
ing one  who  had  become  his  surety  for  the 
payment  of  the  fees  and  expenses  attending 
the  institution  of  proceedings  in  insolvency, 
negotiated  and  transferred  the  note  to  the 
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surety  before  the  commencement  of  such 
proceedings,  it  was  held,  that  in  the  absence 
of  fraud,  the  maker  of  the  note  could  not 
set  up  in  defence  the  title  of  the  payee's  as- 
signee, and  that  it  was  immaterial  whether 
the  note  was  indorsed  to  the  payee  before  or 
after  his  insolvency.  Figg  v.  WoUcott,  1 
Cush.  (Mass.)  300. 

2.  Where  the  payee  of  a  negotiable  pro- 
missory note  exhibits  and  proves  his  demand 
under  a  commission  of  bankruptcy,  issued 
against  the  promiserupon  a  dividend  declared, 
the  assignee  of  the  bankrupt  is  liable  to 
attachment  as  the  trustee  of  the  payee  not- 
withstanding the  note  afterwards  appears  to 
have  been  negotiated  to  a  third  person. 
Decoster  v.  Livermore,  4  Mass.  101. 

3.  Action  on.  Where  a  promissory 
note  was  to  deliver  specific  articles  of  mer- 
chandise on  demand,  and  before  any  de- 
mand the  promissor  became  bankrupt,  the 
proof  of  the  debt  before  the  commissioners 
was  equivalent  to  a  demand  on  the  promisor, 
and  no  certificate  having  been  obtained  by 
him,  he  was  held  liable  in  action  afterwards 
brought  upon  the  note.  Chandler  v.  Wind- 
ship,  6  Mass.  310. 

4.  An  indorsement  of  a  promissory  note 
by  a  husband  to  his  wife,  will  not  vest 
in  her  a  valid  title  to  it,  and  if  he  has  after- 
wards gone  into  insolvency  and  then  died, 
and  the  assignee  in  insolvency  has  had  no 
knowledge  of  the  existance  of  the  note,  and 
has  never  authorized  an  action  to  be  brought 
thereon,  she  cannot  maintain  an  action  to 
recover  the  same  as  administratrix  of  his 
estate;  and  proof  that  the  debtor  duly  filed 
schedules  of  his  assets  and  creditors,  which 
have  since  been  lost,  and  took  the  debtor's 
oath  required  by  law,  is  not  sufficient  to 
show  that  the  assignee  had  such  knowledge. 
Gay  V.  Kingsley,  11  Allen,  {Mass.}  345. 

5.  A  negotiable  promissory  note,  pas- 
sing lawfully  by  force  of  the  statue  into  the 
hands  of  the  assignee  of  the  promisee,  who 
was  an  insolvent  debtor,  was  by  the  as- 
signee sold  to  the  original  promisee,  and 
sued  by  the  latter  in  the  name  of  the  former. 
Held,  that  the  action  could  be  maintained  in 
this  form.  Pitts  v.  Holmes,  10  Cush. 
(Mass.)  92. 

6.  A  promisor  in  a  note  of  hand,  after  it 


was  payable,  executed  a  bond  to  a  third  per- 
son as  surety  for  the  promisee,  for  a  less 
sum  than  was  due  by  the  note,  and  it  was 
agreed  between  the  promisor  and  the  prom- 
isee, that  a  balance  should  remain  unpaid 
on  the  note,  which  should  not  be  claimed 
by  the  promisee  if  the  promisor  should  be 
obliged  to  pay  the  bond.  The  promisee 
became  bankrupt,  and  passed  the  note  with 
his  other  property  to  his  assignee,  after 
which  the  promisor  paid  the  amount  due 
on  the  bond,  and  these  facts  being  proved 
were  held  a  good  defence  pro  tanto  in  an 
action  upon  the  note  by  the  assignee.  Ward, 
assignee,  &c.  v.  Windship,  12  Mass.  481. 

7.  A  negotiable  promissory  note,  purchas- 
ed for  a  valuable  consideration  without  notice 
of  an  action  that  had  been  commenced  on  a 
debt  due  from  the  purchaser  to  the  maker, 
and  before  the  first  publication  of  notice  of 
the  issuing  of  a  warrant  in  insolvency  against 
the  maker,  may  be  set-off  in  such  action, 
when  prosecuted  by  the  maker's  assignee  in 
insolvency,  even  though  not  yet  payable. 
Aldrich  v.  Campbell,  4  Gray,  (Mass.)  284. 

8.  Indorsed  to  citizen  of  another 
state.  A  certificate  of  discharge  under  the 
insolvent  laws  of  this  commonwealth,  is  no 
bar  to  an  action  upon  a  promissory  note 
given  in  this  commonwealth,  payable  at  no 
particular  place,  but  indorsed  to  a  citizen  of 
another  state,  before  the  commencement  of 
the  proceedings  in  insolvency,  although  not 
indorsed  until  after  it  became  due.  Fessen- 
den  V.  Willey,  2  Allen's,  (Mass.)  67. 

9.  Griven  to  procure  consent  to 
discharge.  An  action  will  not  lie  on  a 
note  given  with  a  blank  for  the  date,  on  con- 
sideration of  signing  an  insolvent's  discharge, 
and  to  be  filled  up  after  his  exoneration, 
though  subsequent  to  its  being  so  filled  up 
the  maker  promises  to  pay  it,  and  have  a 
sufficiency  in  number  and  value,  without  the 
payee,  such  note  being  void  on  its  creation, 
and  not  being  set  up  by  a  subsequent 
promise.  A  note  indorsed  to  a  third  per- 
son in  trust,  for  the  benefit  of  some  relation 
of  the  indorser  is,  on  an  action  by  the  in- 
dorsee, open  to  the  same  objections  as  if  the 
suit  had  been  by  the  indorser.  Payne  v. 
Eden,  3  Gained  Cases,  212. 

10.  Not    provable    against   in- 
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dorser  before  maturity.  A  promis- 
sory note  is  not  provable  in  insolyency 
against  the  estate  of  an  indorser  before  its 
maturity.  Stowell  v.  Eichardson,  3  Allen, 
(^Mass.)  64. 

11.  Payment  by  indorser.  If  the 
holder  of  a  promissory  note  prove  his  de- 
mand under  a  commission  of  bankruptcy 
issued  against  the  first  indorser,  and  after- 
wards, but  before  any  dividend  is  declared 
under  the  commission,  receive  payment  of 
the  note  from  the  second  indorser  and  then 
receive  a  dividend  under  the  commission,  he 
shall  account  to  the  second  indorser  for  the 
amount  of  such  dividend.  Selfridge  v.  Gill 
and  Trustee,  4  Mass.  95. 

12.  Proof  of  where  guarantor 
holds  security.  It  is  no  objection  to  the 
proof  in  insolvency  of  a  promissory  note 
against  the  maker,  that  a  guarantor  holds 
security  from  him  which  he  has  not  surren- 
dered. Provident  Institution  for  Savings  v. 
Stetson,  12  Gray,  QIass.')  27. 

13.  Release  of  joint  maker.  The 
release  of  one  of  two  joint  makers  of  a  prom- 
issory note,  under  the  act  giving  relief  in 
cases  of  insolvency,  is  no  discharge  of  the 
other.    Tooker  v.  Bennett  and   Brower,  3 

s,4. 


PROOF. 

1.  Against  separate  estate.  Joint 
creditors  admitted  to  prove  their  debts  on 
the  separate  estate  of  one  partner,  there  be- 
ing no  joint  estate.  TjX  parte  Hayden,  1 
Bro.,  0.  C.  454;  S.  P.  ex  parte  Machell,  2 
Ves.  &  B.  216.    (Eng.) 

2.  Joint  creditors  are  not  permitted  to 
prove  against  the  separate  estate  where  there 
is  a  joint  property,  however  trifling  in 
amount.  Ex  parte  Peake,  2  Bose,  54.  (Eng.) 

3.  A.  and  B.,  not  being  partners,  gave  a 
joint  note  for  securing  the  debt  of  B.  B. 
afterwards  became  bankrupt.  The  creditor 
may  prove  for  the  joint  debt  notwithstanding 
the  solvency  of  A.  The  rule  that  a  joint 
debt  cannot  be  proved  against  the  separate 
estate  of  one  debtor,  while  the  codebtor  re- 


mains solvent,  only  applies  to  the  case  where 
the  codebtors  are  partners.  Ex  parte  Buck- 
ingham, 4  Jm.  612.    (Eng.) 

4.  The  rule,  that  a  joint  debt  cannot  be 
proved  against  the  estate  of  a  bankrupt 
partner,  as  long  as  there  is  a  solvent  part- 
ner, applies  to  co-contractors.  Ex  pairte 
Field,  3  Mmt.,  Z».  (^  J).  95 ;  7  Jwr.  382 ;  12 
i.  J.,  Baak.  27.     (Eng.) 

5.  A  joint  creditor  can  prove  against  the 
separate  estate  where  there  is  no  joint  estate 
and  no  solvent  partner,  notwithstanding  the 
estate  of  deceased  partner  may  be  solvent. 
Ex  parte  Bannerman,  3  Deac.  476 ;  1  Mont, 
dt  Chit.  573.     (Bug.) 

6.  Proof  cannot  be  made  by  the  joint 
estate  against  the  separate  estate,  except  in 
case  of  a  fraudulent  abstraction  from  the 
joint  funds  by  one  of  the  partners ;  and  not 
then  if  there  had  been  any  waiver  of  the 
tortious  act  by  the  other  partner,  so  as  to 
reduce  it  to  a  matter  of  contract.  Ex  parte 
Turner,  4  Deac.  <&  Chit.  169.     (Eng.) 

7.  Commissioners  under  a  lighting  act 
being  authorized  to  appoint  a  treasurer,  by 
writing  under  their  hands  and  seals,  instead 
of  appointing  one  in  the  form  prescribed  by 
the  act,  merely  nominated  T.  as  treasurer, 
who  was  a  partner  in  a  banking  house.  T. 
did  not  receive  or  pay  any  moneys  as  trea- 
surer, but  the  collector  received  all  the 
moneys  and  paid  the  amount  into  the  bank- 
ing house  by  authority  of  the  commissioners, 
who  drew  checks  upon  F.  individually  as 
treasurer,  which  were  not  presented  to  him 
but  to  the  bankers.  The  account  in  the  pass 
book  was  kept  between  the  bankers  and  the 
commissioners,  and  this  account  was  from 
time  to  time  signed  and  allowed  by  them. 
The  bankers  became  bankrupt,  having  a  large 
sum  in  their  hands  belonging  to  the  com- 
missioners. Held,  that  the  commissioners 
could  not  prove  for  the  amount  against 
the  separate  estate  of  F.,  but  could  only 
come  in  as  creditors  against  the  joint  estate 
of  the  firm.  Ex  parte  Dobinson,  2  Deac.  341. 
(Eng.) 

8.  A.,  B.  and  C,  who  were  in  partner- 
ship, were  joint  owners  of  a  ship  with  D., 
the  managing  owner,  who  contracted  a  debt 
with  B.  for  goods  supplied  for  the  ship.    A. 
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B.  and  C.  became  bankrupts.  Beld,  that 
B.  could  not  prove  against  their  joint  estate, 
but  only  against  the  separate  estate  of  each 
of  the  bankrupts.  Ex  parte  Benson,  2 
Mont.,  n.  &  D.  750.     (Eng.) 

9.  A.  B.,  in  consideration  of  one  percent., 
guaranteed  to  CD.  &  Sons  the  payment 
of  one  half  of  the  price  of  certain  bales  of 
wool,  purchased  by  W.  &  E.,  who  had 
given  their  acceptance  at  eight  months  for 
thefullamount  to  0.  D.&  Sons.  W.  &  E. 
and  A.  B.  severally  became  bankrupt.    A. 

B.  had  not  obtained  his  certificate,  and  no 
dividend  had  been  declared  when  the  bill 
was  dishonored.  A  proof  by  0.  D.  against 
the  estate  of  A.  B.  for  the  amount  guaran- 
teed was  allowed.  Ex  parte  Brook,  12  Jur. 
411 ;  17  L.  J.,  Bank.  8.     (Eng.) 

10.  A.  and  B.  were  partners.  B.,  to  ob- 
tain capital  for  the  business,  borrowed 
money,  and  for  security  entered  into  a  bond, 
in  which  C.  and  D.  became  his  sureties  for 
the  repayment  of  the  money  and  interest, 
and  also  effected  and  deposited  with  the 
lenders  a  policy  of  insurance  on  his  life. 
One  of  the  conditions  of  the  bond  was  that 
the  money  should  be  repayable  on  either  B., 

C.  or  D.  becoming  bankrupt.  The  two  par- 
ties entered  into  a  deed  of  covenant,  to  in- 
demnify 0.  and  D.,  the  sureties,  from  all 
loss,  by  reason  of  their  entering  into  the 
bond.  A.  and  B.  became  bankrupt,  and  0. 
and  D.  were  called  on  for  payment  of  the 
whole  Inoney,  which  0.  paid,  together  with 
interest  and  expenses.  Held,  that  C.  was 
not  entitled  to  prove  for  the  money  as  a 
creditor  on  the  joint  estate.  Ex  parte 
Mayer,  12  Jur.  447.     (Eng.) 

11 .  A  testator,  indebted  on  bond,  devised 
his  real  estate  to  the  bankrupt  and  two 
other  trustees  for  payment  of  his  debts. 
The  bond  creditor,  after  the  testator's 
death,  brought  an  action  against  the  bank- 
rupt and  the  other  devisees,  and  recovered  a 
joint  judgment  against  them.  Held,  that 
he  could  not  prove  under  the  separate  com- 
mission against  the  bankrupt,  even  for  the 
purpose  of  voting  in  the  choice  of  assignees. 
Ex  parte  Pearse,  2  Bea:C.  (&  Chit.  451. 

1 2.  No  difference  between  a  banking  com- 
pany under  7  Geo.  c.  46,  and  an  ordinary 
partnership  as  regards  the  effect   of  6  Geo. 


4,  c.  16,  s.  62,  and  a  creditor  of  the  com- 
pany may  prove  against  the  separate  estate 
of  an  individual  member,  for  the  purpose  ol 
the  latter  section.  Ex  parte  Marston,  1 
Mont.  (&  Chit.  576;  3  Jwr.  1079;  4  Deac. 
191.    (Eng.) 

1 3.  A  banking  company  under  7  Geo.  4, 
c.  46,  though  individual  members  become 
bankrupt,  is  still  a  subsisting  partnership 
for  the  purposes  of  6  Geo.  4,  c.  16,  s.  62. 
Id. 

14.  By  an  agent.  A  merchant,  who 
swears  that  he  is  the  sole  London  agent  of 
the  creditors  seeking  to  prove,  and  is  per- 
fectly conversant  with  all  the  circumstances 
attending  the  contracting  of  the  debt  with  cer- 
tainty and  precision,  the  transaction  haying 
passed  through  his  hands,  is  an  agent  within 
s.  144,  24  &  25  Vict.  c.  134,  and,  being 
duly  authorized,  may  prove  for  his  princi- 
pal. Ex  parte  Barrington,  10  L.  T.,  N.  S. 
103.     (Eng.) 

15.  By  and  against  trustees.  A 
trustee  under  a  will  permitted  the  trust  fund, 
as  the  monies  were  from  time  to  time  real- 
ized, to  be  paid  into  the  hands  of  bankers, 
who  had  knowledge  of  the  trust.  One  of 
the  partners,  without  the  assent  of  the  trus- 
tee, dealt  with  a  portion  of  the  fund,  by  in- 
vesting it  on  mortgage.  Held,  that  the 
bankers  were  not  jointly  and  separately  lia- 
ble in  the  character  of  trustees,  but  that  they 
only  incurred  a  liability  as  between  banker 
and  customer,  and  that,  on  the  bankruptcy 
of  the  bankers,  the  trustees  could  only  prove 
against  their  joint  estate  for  such  balance  as 
was  in  their  hands  at  the  time  of  the  bank- 
ruptcy. Ex  parte  Burton,  3  Mont,  D.  S 
D.  364.     (Eng.) 

1 6.  Where  a  bankrupt  trustee  has  sold 
out  stock  forming  the  trust  fund,  and  con- 
verted the  proceeds  to  his  own  use,  proof 
may  be  made  against  his  estate,  either  for 
the  amount  of  the  produce  of  the  stock,  or 
for  the  value  of  the  stock  at  the  time  of  his 
bankruptcy,  as  should  appear  most  for  the 
benefit  of  the  cestui  que  trust.  Ex  parte 
Gurner,  1  Mont.,  D.  &  D.  497.     (Eng.) 

17.  Where  a  bankrupt  and  his  co-trus- 
tees had  been  guilty  of  a  breach  of  trust,  and 
a  bill  in  chancery  had  been  filed  against 
them  by  the  cestui  que  trusts  for  an  account, 
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which  suit  was  pending  at  the  time  of  the 
bankruptcy,  the  cestui  que  trusts  were  per- 
mitted to  enter  a  claim  for  the  amount  due 
to  them,  without  prejudice  to  the  chancery 
suit;  and  all  dividends  in  respect  of  the 
claim  were  ordered  t<5  be  transferred  by  the 
accountant  in  bankruptcy,  to  the  credit  of 
the  bankrupt  and  of  the  suit.  Ex  pai-te 
Stutley,  1  Mont.,  D.  &  B.  643.    (Eng.) 

18.  One  of  the  residuary  legatees  under 
a  will  was  the  surviving  trustee  of  it.  The 
other  was  subsequently  appointed  a  new 
trustee  under  a  power,  the  trust  estate  then 
consisting  of  9,O00Z.  due  from  the  continuing 
trustee,  and  of  shares  in  a  company,  valued 
at  6,000Z.,  which  were  transferred  into  the 
names  of  the  two.  After  the  death  of  cer- 
tain cestui  que  trustents  who  were  entitled 
for  life,  and  when  the  trust  estate  constitu- 
ted a  clear  fund,  belonging  in  moities  to  the 
two  residuary  legatees,  subject  only  to  the 
payment  of  legacies,  which  amounted  to 
4,000Z.,  the  continuing  trustee  became  bank- 
rupt, still  owing  the  9,000Z.  to  the  trust  es- 
tate. Held,  that  the  new  trustee  was  not 
entitled  to  prove  for  this  amount,  and  retain 
the  dividends  till  he  should  be  paid  his  share 
in  full,  but  could  only  prove  to  the  extent 
of  his  beneficial  interest  immediately  before 
the  bankruptcy ;  and  that  as  the  bankrupt 
could  then  have  settled  with  him  by  paying 
3,500i.,  that  was  the  amount  provable.  Ex 
parte  Turner,  2  De  G.,  Mac.  &  Q.  927. 
(Eng.) 

1 9.  By  an  antenuptial  settlement,  a  trader 
covenanted  with  the  trustees  of  it  to  pay 
them  3,0002.  out  of  the  first  capital  monies, 
or  real  or  capital  personal  estate,  or  capital- 
ized income,  of  or  to  which  he  should  be  or 
become  possessed,  or  in  anywise  entitled, 
after  the  solemnization  of  the  marriage, 
within  six  months  after  he  should  have  be- 
come so  possessed  or  entitled.  The  trader 
was  at  the  time  possessed  of  stock  in  trade 
and  effects  exceeding  in  value  3,000Z.,  and  so 
continued  for  more  than  six  months  after 
the  date  of  the  settlement,  but  did  not  after 
the  marriage  acquire  additional  property  to 
that  amount.  He  became  bankrupt  after  the 
expiration  of  six  months.  Held,  that  the 
event  contemplated  by  the  covenant  had  hap- 
pened before  the  bankruptcy,  and  that  there 
was  a  breach  of  the  covenant  entitling  the 
trustees  to  prove.    Ex  parte  Evans,   2  lie 


G.,  Mac.  &  G.  948;  22  L.  J.,  Bank.  5. 
(Eng.) 

20.  A  partner  in  a  bank  drew  out  a  bal- 
ance standing  to  the  account  of  trustees  of  a 
will,  under  which  he  was  interested,  with- 
out the  authority  of  the  trustees,  and  inves- 
ted it  upon  a  canal  mortgage,  which  was  an 
unauthorized  security.  Held,  on  the  bank- 
ruptcy of  the  bankers,  that  the  cestui  que 
trustents  were  entitled  to  prove  for  the  whole 
of  the  balance  without  giving  up  the  canal 
mortgage.  Ex  parte  Briddulph,  3  Se  G- 
(&5.  587.     (Eng.) 

21.  By  a  marriage  settlement  a  sum  of 
money  was  to  be  received  by  the  trustees, 
and  invested  in  government  or  real  securi- 
ties, and  the  interest  was  to  be  paid  to  the 
wife  for  life  for  her  separate  use,  without  a 
power  of  anticipation,  with  remainder  to 
the  children.  One  of  the  trustees  received 
the  money  and  advanced  it  to  a  partnership 
of  merchants  without  taking  any  security. 
He  received  the  interest  from  the  partner- 
ship, and  paid  it  over  to  the  wife  regularly 
up  to  the  time  of  his  death.  Afterwards 
the  partnership  paid  the  interest  to  the  wife 
directly,  and  without  the  intervention  of 
the  surviving  trustee.  In  the  partnership 
books  the  accounts  relating  to  the  whole 
transaction  were  entered,  as  between  the 
wife  and  the  partnership  only.  Upon  the 
partnership  becoming  bankrupt,  held,  that 
the  partners  had  constituted  themselves 
directly  trustees,  and  that  the  proofs,  on  be- 
half of  the  trust  estate  might  be  made 
either  against  the  joint  estate  or  the  separate 
estates.  Ex  parte  Woodin,  3  Mont.,  D.  S 
B.  399.     (Eng.) 

22.  A  trader,  being  in  insolvent  circum- 
stances, covenanted,  by  an  antenuptial  set- 
tlement, to  pay  500Z.  to  trustees,  to  be  held 
by  them  upon  trust  for  such  persons  as  the 
intended  wife  should  appoint,  and  subjeo 
thereto  upon  trust  for  the  intended  wife  for 
life  for  her  separate  use,  then  for  the  hus- 
band for  life,  and  then,  as  to  the  capital,  in 
trust  for  the  survivor.  The  settlement  also 
extended  to  property  belonging  to  the  in- 
tended wife,  who  was  wholly  unaware  of 
the  intended  husband's  insolvency.  Held, 
on  the  husband's  bankruptcy,  that  the  set- 
tlement was  valid  against  the  assignees,  and 
entitled  the  trustees  to  prove  for  500i.    Ex 
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parte  McBumie,  1  De  G.,  Mac.  <&  O-.iAl; 
16  Jwr.  807 ;  21  L.  J.,  Bank.  15.     (Eng.) 

S3.  A  father,  who  had  been  in  pecuniary 
difficulties,  and  was  largely  indebted  to  his 
son,  effected  a  policy  on  his  own  life  in  the 
names  of  the  son  and*  another  person,  as 
trustees  for  daughters  of  the  father,  and 
paid  the  premiums.  The  son  accepted  the 
trust,  and  on  the  father's  death,  some  years 
afterwards,  he,  with  the  sanction  of  his  co- 
trustee, received  the  policy  moneys,  and 
purchased  with  them  debentures  of  a  bank- 
ing company,  of  which  he  was  a  director, 
and  to  which  he  was  largely  indebted.  The 
banking  company  was  wound  up,  and  the 
son  became  bankrupt.  The  same  person 
was  appointed  official  manager  of  the  com- 
pany and  assignee  under  the  son's  bank- 
ruptcy. On  the  daughters  claiming  to  be 
creditors  of  the  company  to  the  amount  of 
the  debentures,  held,  iSrst,  that  notwith- 
standing the  state  of  the  accounts  between 
thef  father  and  son,  the  trust  for  the  daugh- 
ters ought  to  be  assumed,  for  the  purposes 
of  the  application,  to  have  been  well  created. 
Ex  parte  Boyd,  1  Be  G.  S  J.  223;  i  Jur., 
N.  S.  897.    (Eng.) 

24.  Held,  secondly,  that  the  trust  was 
not  determined  by  tha  receipt  of  the  money 
and  the  investment  in  the  debentures.    Id. 

25.  Held,  thirdly,  that  the  right  of  the 
daughters  to  the  debentures  was  not  af- 
fected by  the  state  of  the  accounts  between 
the  bankrupt  and  the  banking  company. 
Id. 

26.  Trustees  of  a  settlement  only  au- 
thorizing investments  in  government  or  real 
securities,  advanced  part  of  the  trust  monies 
to  a  banking  firm,  in  which  one  of  the  trus- 
tees was  a  partner,  on  the  security  of  a 
mortgage  of  bonds,  on  which  some  of  the 
bankers  were  obligees.'  Afterwards  another 
partner  in  the  bank  was  appointed  a  new 
trustee  of  the  settlement.  The  trust  monies 
were  not  called  in.  On  the  bankers  becom- 
ing bankrupt,  field,  that  there  was  a  breach 
of  trust  on  the  part  of  the  new  trustee,  con- 
stituting a  provable  debt  against  his  sepa- 
rate estate.  £'a;  parte  Geaves,  8  Be  G.,  Mac. 
d>  G.  291;  2  Jur.,N.  iS.  651;  25  L.  J., 
Bmh.  53.    (Eng.) 

27.  Other  part  of  the  trust  monies  w^s  I 

Gaz.  89 


paid,  with  other  monies,  indiscriminately 
into  the  bank  of  the  firm,  to  the  private  ac- 
count of  one  of  the  partners,  and  an  amount 
equal totheinterest on  these Uustmonies  was 
accredited  regularly  by  his  direction  to  one 
of  the  persons  interested  under  the  settle- 
ment, but  no  other  circumstance  was  in  evi- 
dence to  affect  the  other  partners  with  no- 
tice that  the  money  thus  paid  in  was  sub- 
ject to  the  trusts.  Held,  that  the  payment 
of  interest  was  not  sufficient  for  that  pur 
pose,  and  that  the  monej'  paid  in  did  not 
constitute  a  provable  debt  against  the  sep:^ 
rate  estates  of  the  other  partners.    Id. 

28.  The  new  trustee  did  not  inquire 
whether  the  old  trustees  had  received  fur- 
ther trust  monies,  under  a  covenant  in  the 
settlement  to  settle  future  property.  Held, 
that  this  was  not  sufficient  ground  for  charg- 
ing him  for  wilful  default  in  respect  of  sums 
which  ought  to  have  been  got  in  by  the  old 
trustees,  or  in  respect  of  sums  received  by 
the  covenantor,  alter  the  appointment  ot  the 
new  trustee,  and  not  settled,  there  having 
been  nothing  to  lend  a  suspicion  thsit  any  de- 
fault had  been  made  by  the  old  trustees  or 
the  covenantor  in  those  respects.    Id. 

29.  Three  trustees  were  ordered  to  pay 
into  court  in  an  administration  suit,  money 
found  due  from  them.  One  became  bank- 
rupt, and  another  died.  An  application  by 
the  third  trustee  for  leave  to  prove  under 
the  bankruptcy  for  such  sum  of  money  as  the 
bankrupt  was  indebted  to  the  trust  estate, 
including  such  sums  as  the  bankrupt  was 
bound  to  pay  as  between  himself  and  his  co- 
trustees, was  refused ;  but  on  appeal,  the 
Lord  Chancellor  gave  leave  to  the  trustee  to 
go  in  and  prove  for  such  debts  as  he  might 
establish;  but  decided  that  any  dividend 
which  might  be  realized  should  be  dealt 
with  by  the  court  in  which  the  administra- 
tion suit  was  pending.  Ex  parte  Brottiley, 
34  L.  J.,  Bank.  33.     (Eng.) 

30.  Where  a  trustee  indebted  to  the  trust 
becomes  bankrupt,  it  is  his  duty  to  prove  the 
debt ;  and  if  he  neglects  so  to  do,  he  is  lia- 
ble for  the  loss,  notwithstanding  his  certifi- 
cate.    Orrett  v.  Oorser,  21  Beav.  52.  (Eng.) 

31.  Executor  had  a  balance  in  that  char- 
acter with  bankers,  who  (with  the  execu- 
tor's coasent)  invested  part  of  it  on  securi- 
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ties,  not  of  a  proper  description  for  an  invest- 
ment by  executors.  The  bankers  made  no 
inquiry  as  to  the  power  of  the  investment, 
but  if  they  had  made  the  inquiry,  all  the  in- 
formation which  they  would  probably  have 
been  able  to  obtain,  would  have  shown  that 
the  executors  were  residuary  legatees,  and 
that  the  balance  was  a  part  of  the  clear 
residue.  The  fact,  however,  was  that  the 
investment  was  a  breach  of  trust,  there 
being  a  codicil  which  the  executors  had 
kept  back,  but  afterwards  proved  consti- 
tuting them  trustees  only.  Held,  on  the 
bankers  becoming  bankrupt,  that  they  had 
not  so  participated  in  the  breach  of  trust 
as  to  entitle  the  cestuis  que  trustent  to  prove 
against  their  separate  estates.  Sx  parte 
Bamewell,  6  Be  G.,  Mac.  (&  G.  801.     (Eng.) 

32.  By  bills  or  notes.  A  creditor 
by  bill  or  note  may  prove  against  all  the  par- 
ties to  his  security,  but  if  previously  to  his 
proof  against  A.,  dividends  have  been  de- 
clared upon  his  proof  against  B.  or  0.,  such 
dividends  must  be  deducted  from  his  proof 
against  A.  ^x  parte  Bank  of  Scotland,  2 
Hase,  197 ;  19  Ves.  310.     (Eng.) 

33.  Proof  is  allowed  against  each  person 
liable  upon  a  bill  or  bond,  if  nothing  is  re- 
ceived before  the  bankruptcy,  until  20s.  in 
the  pound  are  received,  without  distinction, 
whether  principals  or  sureties.  lEx  parte 
Rushforth,  10  Yes.  416.     (Eng.) 

34.  If  bills  amounting  to  1,320Z.  are  de- 
livered by  the  drawer  to  a  creditor  as  collat- 
eral security  for  a  debt  of  4,000Z.,  and  the 
drawer  and  acceptor  become  bankrupt,  but 
the  estate  of  the  acceptor  proves  solvent,  the 
creditor  is  entitled  to  receive  20s.  in  the 
pound  on  the  bills  against  the  estate  of  the 
acceptor,  and  also  prove  the  debt  of  4,000Z., 
and  receive  dividends  in  liquidation  of  the 
remaining  portion  of  his  debt  under  the 
commission  against  the  drawer.  Hx  parte 
Sammon,  1  Deac.  <&  Chit.  564.     (Eng.) 

35.  A  trader  made  a  promissory  note  as 
a  surety  for  a  debt  due  to  one  of  the  credi- 
tors of  a  firm.  The  firm  and  the  trader  be- 
came bankrupt,  and  the  creditor  proved 
against  the  estate  of  the  trader  on  the  note, 
and  against  the  separate  estate  of  a  partner 
in  the  firm  on  the  debt.  A  dividend  was 
declared  and  paid  on  the  former  proof,  but 


not  on  the  latter.  Held,  that  the  assignees 
of  the  trader  were  not  entitled  to  an  order  lo 
prove  against  the  joint  estate  of  a  firm  for 
the  amount  of  the  dividend  which  they  had 
paid  on  the  note.  JEx  parte  Brown,  2  Mont., 
D.  &  D.  718 ;  6  Jm.  1021.     (Eng.) 

36.  A.  and  B.,  as  joint  executors,  carried 
on  their  testator's  trade  in  copartnership  for 
the  benefit  ot  his  family;  and  it  was  ar- 
ranged between  them  that  A.  should  alone 
draw  and  accept  bills  and  manage  the  cash 
transactions .  A .  having  refused  to  accept  any 
more  bills  drawn  by  A.  and  D,,  B.,  unknown 
to  A.,  authorized  her  son  to  accept  them; 
and  A.  and  B.  afterwards  became  bankrupt. 
Held,  that  the  holders  of  these  bills  could 
not  prove  them  against  the  joint  estate.  Ex 
'parte  Holdsworth,  1  Mont.,  D.  &  B.  475. 
(Eng.) 

37.  A.  survived  B.,  his  partner,  and  con- 
tinued the  business  in  the  same  firm  of  A.  & 
B.  At  the  time  of  B.'s  death  a  large  bal- 
ance was  owing  by  them  to  their  bankers, 
to  whom  A.,  sometime  after  B.'s  death,  in- 
dorsed several  bills  in  the  partnership  firm 
of  A.  &  B.  Held,  that  it  could  not  be  in- 
ferred from  this  circumstance  alone  that  the 
bills  were  so  indorsed  upon  a  partnership 
transaction  of  A.  &  B.,  and  that  the  bankers 
might  prove  the  amount  o£  the  bills  against 
the  separate  estate  of  A.  Ex  parte  Wilson, 
3  Mont.,  B.  &  B.  57.     (Eng.) 

38.  R.  M.,  who  carried  on  business  in 
partnership  with  J.  C,  J.  P.  and  T.  S.,  as 
bankers,  signed  one  of  the  notes  of  the  bank 
in  this  form :  "  I  promise  to  pay,  &c.,  for 
J.  C,  R.  M.,  J.  P.  and  T.  S.,  R.  M."  On 
the  firm  becoming  bankrupt,  held,  that  the 
holders  could  not  prove  on  this  note  against 
the  separate  estate  of  B.  M.  In  re  Clarke,  1 
Ph.  562 ;  9  Jur.  931 ;  Be  Gex,  153  ;  3  Mont., 
B.  <&  B.  736 ;  s.  c.  14  M.  <&  W.  469  ;  8  Jur. 
919.     (Eng.) 

39.  By  executors  or  trustees. 
A  creditor  cannot  prove  a  debt  alone  ;  the 
cestui  que  trust  must  join  in  the  proof.  Ex 
parte  Dubois,  1  Cox,  310.     (Eng.) 

40.  One  of  these  executors  becoming 
bankrupt,  the  others  may  prove  against  his 
estate.  Ex  parte  Brown,  1  Beac.  (&  Chit. 
119.     (Eng.) 
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41.  Where  a  creditor,  after  the  issuing 
of  the  fiat,  assigns  his  debt,  this  does  not 
give  the  assignee  a  right  to  prove  it,  but 
merely  a  right  to  call  on  the  assignor  to 
prove  the  debt,  as  a  trustee  for  the  assignee. 
Ex  parte  Dickenson,  2  JDeac.  &  Chit.  520. 
(Bng.) 

42.  Petition  by  an  executor,  who  had 
become  bankrupt,  for  liberty  to  prove  a 
debt  against  his  own  estate,  in  the  character 
of  executor.  Ex  parte  Snowlton,  12  i.  J'., 
Ba/iik.  37.     (Eng.) 

43.  By  partners.  Under  a  separate 
commission,  proof  was  allowed  by  solvent 
partners  who  had  paid  the  joint  debts  since 
the  bankruptcy,  on  account  of  a  misappli- 
cation by  the  bankrupt  to  his  own  use,  not 
by  contract,  but  by  fraud,  exceeding  his  au- 
thority, and  without  the  privity  of  his 
partners.  Ex  parte  Yonge,  3  Ves.  &  B. 
31 ;  2  Bose,  40.    (Eng.) 

44.  If  a  managing  partner  draws  out 
monies,  and  conceals  the  fact,  or  disguises 
it  in  the  partnership  books,  this  is  a  fraud, 
and  proof  may  be  made  against  the  separate 
estate.  Otherwise,  if  the  transaction  is 
duly  entered  in  the  books.  Ex  parte  Smith, 
6  Madd.  2 ;  1  Glyn  &J.  74.     (Eng.) 

45.  A  partnership  is  not  entitled  to  prove 
against  the  separate  estate  of  an  individual 
member  of  it,  in  respect  of  funds  drawn  by 
such  member  out  of  the  general  stock,  un- 
less the  same  have  been  drawn  out  fraudu- 
lently, that  is  against  the  articles  of  partner- 
ship, without  the  knowledge,  consent,  pri- 
vity, or  subsequent  approbation  of  his  co- 
partners, or  to  increase  his  private  estate. 
Ex  parte  Harris,  1  Bose,  129 ;  437  ;  2  Ves. 
&  D.  210.     (Bng.) 

46.  Under  a  joint  commission,  proof  or- 
dered by  the  joint  against  the  separate  es- 
tate of  one  partner  who  had  appropriated 
partnership  stock  without  the  privity  or 
sanction  of  the  other  partners,  and  after- 
wards retained  it  with  their  knowledge, 
but  under  circumstances  from  which  their 
subsequent  approbation  could  not  be  inferred. 
Ex  parte  Watkins,  1  Mont.  &  Mac.  57. 
(Eng.) 


47.  A  solvent  partner  is  entitled  to 
prove  against  the  estate  of  a  bankrupt  co- 
partner the  amount  of  the  balance  due  to 
him  upon  the  partnership  account,  first  sat- 
isfying the  partnership  debts,  or  indemni- 
fying the  bankrupt's  estate  against  them. 
ExparteT^a,y\oT,2Bose,  n^.    (Eng.) 

48.  If  a  solvent  partner  pays  all  the  joint 
debts,  his  proof  against  the  separate  estates 
of  his  partners  will  be  limited  to  the  amount 
of  their  respective  shares  of  the  joint  debt  so 
paid,  and  if  their  estates  are  not  suflBcienfc  to 
pay  20s.  in  the  pound,  the  solvent  partner 
will  not  be  allowed  to  prove  for  the  defi- 
ciency of  each  estate  against  the  estate  of 
the  other.    Ex  parte  "Watson,  Bu,ck,  449 ; 

4  Madd.  447.    (Eng.) 

49.  Money  paid  by  one  partner  to  another 
before  the  bankruptcy  of  the  latter,  for  the 
purpose  of  being  paid  over  as  his  liquidated 
share  of  the  debt  to  their  joint  creditor,  and 
not  in  fact  so  applied,  is  provable  by  the 
solvent  partner  as  a  debt  under  the  commis- 
sion, although  the  solvent  partner  was  not 
called  upon  to  repay  the  debt  until  after  the 
bankruptcy.  Wright  v.  Hunter,  1  East,  20 ; 

5  Ves.  792 

50.  An  agreement  to  share  the  profits  of 
a  member  of  a  firm  constitutes  a  debt  prov- 
able against  the  member  for  the  share.  Ex 
parte  Dodgson,  1  Mont.  &  Mac.  445. 

51.  Where  one  of  two  partners  who 
were  country  bankers  became  bankrupt,  and 
the  defendants  being  holders  of  their  notes, 
obtained  payment  of  part  of  them  from  the 
London  banker  at  whose  house  they  were 
payable,  out  of  the  funds  in  their  hands  be- 
longing to  the  country  bank,  and  the  solvent 
partner  knowing  of  the  bankruptcy,  pro- 
cured a  debtor  to  the  firm  to  give  his  bill  in 
part  satisfaction  of  his  debt,  and  indorsed 
and  delivered  the  same  to  the  defendants  in 
payment  of  the  residue  of  the  notes  in  their 
hands,  and  afterwards  became  bankrupt. 
Held,  that  the  assignees  could  not  recover 
from  the  defendants  the  money  so  paid  to 
them  by  the  London  banker,  nor  the  proceeds 
of  the  bill.  Harvey  v.  Crickett;  5  M.dr  S. 
336.     (Eng.) 

52.  A  partner  who  after  getting  his  cer- 
tificate had  taken  up   the  notes  of  the  firm 
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was  permitted   to  prove  agaisnt  the  joint 
estate.  Sxpmie  Atkias,  Biick,  419.  (Eng.) 

53.  A  joint  stock  bank  by  its  registered 
officer,  has  a  right  to  prove  against  the  joint 
estate  of  A.,  B.  and  C,  although  B.  and  0. 
were  members  in  the  bank,  and  there  were 
creditors  of  the  bank  unpaid,  who  might 
also  prove  for  the  purpose  of  6  Geo.  4,  c.  16, 
s.  62,  against  the  separate  estate  of  B.  and 
C.  Ex  parte  Law,  1  Mmit.  &  Chit.  90;  4 
Jur.  127.    (Eng.) 

54.  Where  one  of  two  partners  died  and 
the  other  soon  afterwards  became  bankrupt, 
the  joint  estate  being  administered  in  bank^ 
ruptcy,  and  the  separate  of  the  solvent  part- 
ners in  chancery.  Held,  that  the  joint  credi- 
tors who  were  part  paid  in  bankruptcy  were 
not  entitled  to  prove  against  the  separate  es- 
tate of  the  solvent  partner  pari  passu  with 
the  creditors  of  the  solvent  partner.  Lodge 
V.  Pritchard,  4  Oiff.  295;  9  Jur  N.  8.  982 ; 
11  W.  M.  1086;  8  L.  T.,  N.  S.  722 ;  affirmed 
on  appeal,  32  £.  J.,  Chanc.  775;  L.  T.,  N.  S. 
107.     (Eng.) 

55.  On  the  dissolution  of  the  partner- 
ship of  A.  and  B.,  the  former,  in  considera- 
tion of  the  joint  bond  of  B.  and  his  brother, 
transferred  and  released  to  A.  all  his  estate 
and  interest  in  the  partnership.  B.  became 
bankrupt.  A.  sought  to  prove  for  the 
amount  of  the  bond  against  the  separate 
estate  for  the  benefit  of  the  joint  creditors 
of  the  late  firm.  Held,  that  the  proof  could 
not  be  admitted,  as  its  admission  would  be 
contrary  to  the  rule,  that  so  long  as  there 
are  joint  debts,  and  a  possibility  of  these 
joint  debts  being  brought  upon  the  separate 
estate,  a  partner,  who  is  liable  for  those 
joint  debts  cannot  make  any  claim  against 
the  separate  estate,  because  by  possibility 
he  may  come  into  competition  with  his  own 
joint  creditors.  Ex  parte  Collinge,  9  .Jur., 
N.  S.  1212;  33  L.  J.,  Bank.  9;  12  IT.  B. 
30;  9  1/.  T.,N.  8.2.09.    (Eng.) 

56.  Where  partners  are  engaged  individ- 
ually in  other  concerns,  if  they  are  distinct, 
proof  may  be  made  of  debts  as  between  the 
different  estates ;  not  if  they  are  merely 
branches  of  the  joint  concern.  Ex  parte 
St.  Barbe,  11  Ves.  413.     (Eng.) 

57.  Where  one  member  of  a  firm,  who 
carrjes  on  bu.siness  Qu  his  separate  account, 


supplies  goods  to  the  firm,  the  debt  is  prov- 
able ;  but  not  so  for  money  advanced.  Ex 
parte  Cook,  1  Mont.  228.     (Eng.) 

58.  Where  one  partner  carries  on  a  dis- 
tinct trade,  the  other  partner  may,  under  his 
commission,  prove  a  debt  for  goods  sold  to 
him  by,  the  firm.  Ex  parte  Hesham,  1 
Bose,  146.     (Eng.) 

59.  A  partner  cannot  prove  or  claim  until 
the  joiiit  debts  are  paid.  Ex  parte  Ellis,  2 
Glyn  &  J.  312;  <S.  P.,  ex  parte  Carter,  2 
Glyn  iS;  J.  233.     (Eng.) 

60.  The  rule  that  a  partner  cannot  prove 
against  the  separate  estate  of  his  copartner 
until  the  joint  debts  are  satisfied,  was  in- 
tended for  the  benefit  of  the  joint  creditors, 
and  is  only  applicable  to  prevent  the  creditor 
partner  from  coming  in  competition  with 
them.  Therefore,  where  the  separate  estate 
of  the  debtor  partner  is  insufficient  for  the 
payment  of  his  separate  debts,  exclusively 
of  the  debt  to  his  copartner,  the  rule  has  no 
application.  Ex  parte  Tapping,  11  Jur., 
N.  S.  210;  34  L.  J.,  Bank.  13 ;  13  W.  B. 
445;  12  i.  T.,N.S.Z.     (Eng.) 

61.  An  adjudication  against  three  part- 
ners, one  of  the  partners  was  a  creditor  of 
his  copartners,  and  sought  to  prove  against 
his  separate  estate.  Whether  the  proof  was 
admitted  or  not,  there  would  be  no  surplus 
of  the  separate  estate  of  the  debtor  partner 
available  for  the  joint  estate.  The  proof 
was  admitted,  subject,  however,  to  its  being 
expunged  in  the  event  of  there  ultimately 
being  a  surplus  of  the  separate  estate.    Id. 

63.  By  preferred  creditors.  Any 
person  who,  after  the  approval  of  this  act, 
shall  have  accepted  any  preference,  having 
leasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary 
to  any  provision  of  this  act,  shall  not  prove 
the  debt  or  claim  on  account  of  which  the 
preference  was  made  or  given,  nor  shall  he 
receive  any  dividend  therefrom  until  he 
shall  first  have  surrendered  to  the  assignee 
all  property,  money,  benefit  or  advantage 
received  by  him  under  such  preference. 
Section  23  U.  S.  bankrupt  act,  1867. 

63.  Effect  of.  Where  a  defendant  has 
become  bankrupt,  the  plaintiff  cannot  dis- 
continue upon  the  terms  of  s.  182,  e.   106, 
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12  and  13  Vict.,  unless  he  has  either  proved 
his  debt,  or  has  had  his  claim  entered  on  the 
proceedings  under  the  fiat.  Angarde  v. 
Thompson,  5  B.  P.  C.  762;  2  M.  d^  W. 
617  ;  M.t&E.  105 ;  1  Jur.  632.    (Eng.) 

64.  A  creditor  accepting  an  assignment 
of  a  debt  proved,  is  substantially  a  creditor 
proving  a  debt,  and  thereby  relinquishes  an 
action  brought  by  him  against  the  bankrupt. 
Ex  parte  Taylor,  1  Gh/n  &  J.  399.   (Eng.) 

65.  A  creditor  who  has  proved  will, 
upon  petition  by  the  assignees,  be  restrained 
from  issuing  execution  against  the  property 
of  the  bankrupt  in  the  possession  of  the  as- 
signees. Ex  parte  Bernasooni,  2  Qlyn  &  J. 
381.     (Eng.) 

66.  Where  a  defendant  in  an  action  for 
the  recovery  of  a  debt  has  become  bankrupt, 
and  the  plaintiff  has  tendered  his  claim  for 
proof  of  the  debt  under  the  bankruptcy,  and 
the  claim  is  not  allowed,  but  adjourned,  the 
defendant  is  not  entitled  to  stay  of  proceed- 
ings in  the  action.  Ball  v.  Bowden,  22  L. 
J.,  Exch.  249.    (Eng.) 

67.  To  entitle  him  to  such  stay  of  pro- 
ceedings the  debt  must  be  proved  under  the 
bankruptcy,  or  the  claim  entered  upon  the 
proceedings.     Id. 

68.  Where  a  defendant  has  become  bank- 
rupt, after  verdict  and  before  judgment,  and 
the  plaintiff  had  proved  for  the  debt,  but 
had  not  been  permitted  to  prove  for  the 
costs,  upon  summary  application,  under  6 
Geo.  4,  c.  16,  s.  59,  stayed  proceedings  in 
the  action  for  the  recovery  of  the  costs. 
Wardward  v.  Meredeth,  2  D.  &,  L.  136  ;  8 
Jur.  1136  ;  13  L.  J.,  Q.  B.  322.     (Eng.) 

69.  On  the  1st  February  the  plaintiffs 
commenced  an  action  against  G.  and  G.  to 
recover  a  bill  of  exchange  for  468  Z.  Is.  9d., 
and  a  sum  for  goods  sold  and  delivered, 
money  paid,  and  irioney  due  on  account 
stated.  They  afterwards  filed  an  affidavit  in 
the  court  of  bankruptcy,  under  1  and  2  Vict, 
c.  110,  s.  8,  alleging  G.  and  G.  to  be  in- 
debted to  them  in  468Z.  Is.  9d.;  for  which 
sum  G.  and  G.,  on  the  11th  February,  gave 
a  bond,  with  sureties,  pursuant  to  the  stat- 
ute.' On  the  21st  March,  the  plaintiffs 
signed  judgment  against  G.  and  G.  (against 


whom  a  fiat  in  bankruptcy  had  issued)  for 
l,322i.  19s.  M.,  which  included  the  468?.  Is. 
9d.  On  the  5th  April,  the  plaintiffs  proved 
their  debt  under  the  flat,  excluding  the 
amount  of  the  bill  of  exchange,  in  respect  of 
which  the  bond  had  been  entered  into.  On 
the  12th  April,  they  lodged  a  ca.  sa.  against 
G.  and  G.,  and  afterwards  commenced  ac- 
tions against  the  sureties  upon  the  bond. 
Held,  tha,t  the  proof  under  the  fiat  was  an 
election  to  relinquish  the  action  against  G. 
and  G.,  and  that  the  principal  debtor's  be- 
ing thus  entitled  to  be  discharged  if  rendered 
pursuant  to  the  conditions  of  the  bond,  the 
sureties  were  entitled  to  summary  relief  on 
motion.  Geikie  v.  Hewson,  5  Scott,  N.  B. 
484  ;  M.  <&  G.  618.     (Eng.)  , 

70.  A  creditor  took  the  body  of  the 
bankrupt  in  execution  previously  to  the 
bankruptcy,  held  it  until  the  bankrupt's  dis- 
charge by  his  certificate,  and  declined  to  go 
in  and  prove  until  after  the  certificate  was 
granted.  Held,  that  he  had  made  his  elec- 
tion to  rely  on  his  legal  remedy,  and  could 
not  be  permitted  to  seek  relief  also  under 
the  fiat.  Ex  parte  WiAm,  3  Mont.,  B.  dh 
D.  66  ;  7  Jur.  201 ;  12  i.  J.,  Bank.  25. 
(Eng.) 

71.  A  creditor  who  proves  under  a  fiat, 
thereby  makes  his  election  of  the  remedy 
for  the  recovery  of  his  debt.  Ex  parte 
Flower,  Be.  Gex,  503;  11  Jur.  482 ;  16  L. 
J.,  Bank.  9.     (Eng.) 

72.  A  creditor  who  had  proved  was  ac- 
cordingly restrained  from  proceeding  for  the 
same  in  a  county  court,  although  there  was 
no  dividend.    Id. 

73.  Where  a  plaintiff  in  an  action  against 
a  bankrupt,  makes  his  election  to  proceed 
under  the  commission,  the  defendant  is  en- 
titled to  have  some  entry  or  suggestion  re- 
cording the  election,  put  on  the  record. 
Kemp  V.  Potter,  6  Taunt.  549.     (Eng.) 

74.  Examination  of,  by  assignee. 
The  court  may,  on  the  application  of  the 
assignee,  or  of  any  creditor,  or  of  the  bank- 
rupt, or  without  any  application,  examine 
upon  oath  the  bankrupt,  or  any  person  ten- 
dering, or  who  has  made  proof  of  claims,  and 
may  summon  any  person  capable  of  giving 
evidence  concerning  such  proof,  or  concern- 
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ing  the  debt  sought  to  be  proved,  and  shall 
reject  all  claims  rot  duly  proved,  or  where 
the  proof  shows  the  claim  to  be  founded  in 
fraud,  illegality,  or  mistake.  Section  22 
U.  S.  bcmhrupt  act,  1807. 

75.  Investigation  of.  The  court  may, 
on  the  application  of  the  assignee,  or  of  any 
creditor,  or  of  the  bankrupt,  or  without  any 
application,  examine  upon  oath  the  bank- 
rupt, or  any  person  tendering,  or  who  has 
made  proof  of  claims,  and  may  summon  any 
person  capable  of  giving  evidence  concerning 
such  proof,  or  concerning  the  debt  sought 
to  be  proved,  and  shall  reject  all  claims  not 
duly  proved,  or  where  the  proof  shows  the 
claim  to  be  founded  in  fraud,  illegality,  or 
mistake.  Section  22  U.  S.  bankrupt  act, 
1867. 

76.  Of  act  of  bankruptcy.  A  deed 
of  assignment  under  the  English  bankruptcy 
act,  1861,  schedule  D,  may  be  given  in  evi- 
dence as  proof  of  an  act  of  bankruptcy, 
though  neither  stamped  nor  registered  ;  and 
notice  of  the  execution  of  the  deed  is  notice 
of  an  act  of  bankruptcy.  Ponsford  v.  Wal- 
ton, 3  L.  B.,  C.  P.  167;  37  L.  J.,  O.  P.  113; 
16  W.  B.  363 ;  17  L.  T.,  N.  S.  511.    (Eng.) 

77.  Of  debtor.  A  creditor  who  does 
not  appear  in  person  or  by  duly  constituted 
attorney,  and  has  proved  no  debt  cannot  file 
a  protest  against  being  named  as  a  creditor 
in  bankrupt's  schedules.  In  re  Altephain, 
iS.  D.  N.  Y.)  N.  B.  B.  Sup.  xix. 

78.  Of  mechanics'  lien.  Under  the 
lien  act  of  Oregon,  the  lien  of  a  mechanic  or 
materialman,  arises  from  the  doing  of  the 
work  or  the  furnishing  the  material,  and 
attaches  to  the  building  from  that  time,  upon 
the  condition  subsequent  that  the  lien  cred- 
itor file  a  notice  of  his  intention  to  hold  such 
lien  within  three  months  from  the  comple- 
tion of  the  building.  The  notice  required 
to  be  filed  does  not  create  the  lien,  but  is 
necessary  to  preserve  or  continue  it  beyond 
three  months  after  the  completion  of  the 
building;  and,  therefore,  the  commence- 
ment of  proceedings  in  bankruptcy  between 
the  doing  of  the  work  or  furnishing  of  mate- 
rial and  the  filing  of  such  notice,  does  not 
impair  or  affect  the  lien  or  the  right  of  the 
lien  creditor  to  continue  it  by  filing  the 


notice.  The  lien  given  by  the  local  act  to 
mechanics  or  materialmen  is  not  opposed 
to  the  terms  or  policy  of  the  bankrupt  act, 
as  it  in  no  way  prefers  one  creditor  at  the 
expense  of  another  or  diminishes  the  gen- 
eral assets  of  the  debtor,  otherwise  appli- 
cable to  the  payment  of  his  general  credit- 
ors. In  re  Coulter,  (Oregon,')  5  N.  B.  B.  64. 

79.  Of  mortgage  before  fore- 
closure. After  a  petition  in  bankruptcy 
has  been  filed,  the  beneficiary  in  a  trust 
deed  covering  the  bankrupt's  property  can- 
not go  on  and  foreclose  his  security  by  a 
sale  under  his  deed  until  he  has  proved  his 
debt  against  the  bankrupt's  estate.  Young 
et  al.  V.  Cook  et  al.  (Jlfo.)  Unreported. 

80.  Of  note  for  balance.  Where 
the  holders  of  a  note  receives  part  of  the 
amount  of  the  same  from  the  indorser,  he 
is  entitled  to  prove  for  the  whole  amount 
against  the  estate  of  the  bankrupt,  and  holds 
any  surplus  he  may  receive  over  and  above 
the  amount  of  the  note  in  trust  for  the 
indorser.  If  the  creditor  omits  to  prove  his 
debt,  thus  showing  he  looks  to  the  indorser 
alone  for  payment,  the  indorser  is  entitled 
to  come  in  and  prove  the  note  against  the 
bankrupt's  estate,  '  and  receive  dividends 
upon  its  whole  amount.  In  re  EUerhoist  & 
Co.  (CaZ.)  5  N.  B.  B.  144. 

8 1 .  Practice  on.  Semble,  that  where 
a  creditor  proves  under  a  fiat  for  a  debt  due 
on  bills  of  exchange,  of  which  the  bankrupt 
is  the  drawer,  it  is  not  necessary  for  him  to 
aver  in  his  depositions  that  the  bills  were 
duly  presented,  and  that  notice  of  their  dis 
honor  was  given  to  the  bankrupt.  Fletcher 
V.  Manning,  I  C.  <&  K.  350.     (Eng.) 

82.  A  judgment  and  execution  creditor 
who  abandons  his  judgment  and  execution, 
claiming  only  to  prove  as  for  a  simple  contract 
debt,need  not  produce  for  the  purpose  of  proof 
an  ofiBce  copy  of  the  judgment.  Ex  parte 
Spiller,  5  Jur.  659.     (Eng.) 

83.  Where  a  plaintiff  proves  after  judg- 
ment for  his  debt  under  proceedings  in  bank- 
ruptcy against  the  defendant,  it  is  unneces- 
sary to  enter  a  suggestion  of  such  proof 
upon  the  roll.  Sainter  v.  Ferguson,  T  D.& 
L.  301 ;  8  C.  B.  619.    (Bug.) 

84.  "Waiver    of.      Creditors   having 
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proved  under  a  joint  commission  upon  a 
joint  and  several  obligation,  but  not  having 
received  adividend,  were  permitted  to  waive 
their  proof  and  to  prove  against  the  separate 
estate,  not  disturbing  any  dividend  pre- 
viously made.  Hx parte'Bielhy;  13  Ves. 70. 
(Eng.) 

85.  A.,  carrying  on  business  on  his  sep- 
arate account  and  also  in  partnership  with 
B.,  gave  a  bill  of  exchange,  drawn  by  him- 
self to  the  order  of  A.  and  B.  and  indorsed 
by  them ;  a  separate  commission  issued 
against  A.  B.  died,  and  the  holder  of'  the 
bill  proved  it  under  A.'s  commission.  Having 
afterwards  learned  that  distinct  accounts 
were  to  be  kept  of  the  estates  of  A.  &  B.,  he 
applied  to  be  at  liberty  to  prove  against  the 
joint  estates  of  A.  &  B.,  in  addition  to  his 
proof  against  the  separate  estate  of  A. 
Ordered,  that  he  should  be  at  liberty  either 
to  retain  his  present  proof  or  to  withdraw  it, 
and  prove  against  the  joint  estate.  Ex  parte 
Masson,  1  Rose,  159.     (Eng.) 

86.  A  joint  creditor,  suing  out  two  sep- 
arate commissions,  and  proving  under  one 
against  the  joint  estate  and  receiving  a  divi- 
dend, does  not  conclude  himself  to  prove  as 
a  joint  creditor,  but  on  refunding  the  divi- 
dend with  interest,  he  may  prove  as  a  sepa- 
rate creditor.  Ex  parte  Bolton,  2Bose,  389. 
(Eng.) 


PROOF  OF  CLAIMS. 

1 .  That  all  proofs  of  debts  against  the 
estate  of  the  bankrupt,  by  or  in  belialf  of 
creditors  residing  within  the  judicial  district 
where  the  proceedings  in  bankruptcy  are 
pending,  shall  be  made  before  one  of  the 
registers  of  the  court  in  said  district,  and  by 
or  in  behalf  of  non-resident  creditors  before 
any  register  in  bankruptcy,  in  the  judicial 
district  where  such  creditors  or  either  of 
them  reside,  or  before  any  commission  of 
the  circuit  court  authorized  to  administer 
oaths  in  any  district.  Section  22  U.  S. 
hanhrnpt  oc*,  1867. 

2.  The  party  objecting  to  the  proof  of 
claim  of  a  creditor  of  the  bankrupt  must 
pay  the  costs  of  the  proceedings  when  the 
claim  is  allowed  as  proven.  In  re  Willard 
and  Millward,  (iS.  B.  N.  F.)  Unreported. 


3.  When  the  evidence  showed  that  a 
party  who  purchased  claims  against  the 
bankrupts  to  prove  as  a  creditor  was  really 
acting  in  their  interest,  the  court  held,  that 
all  proofs  of  claim  by  him,  or  of  claims  pur- 
chased by  him,  should  be  stricken  out,  and 
ordered  a  reference  for  the  purpose  of  ascer- 
taining such  claims.  In  re  Lathrop,  (/S.  D. 
N.  r.)  3  N.  B.  B.  105. 

4.  Creditors  are  entitled  to  prove  their 
claims  before  the  day  appointed  for  the  first 
meeting  of  the  creditors.  In  re  Patterson, 
(iS.  B.  N.  r.)  N.  B.  B.  Sup.  xxii. 

5.  Acts  as  abandonment  of  at- 
tachment suit.  A.  attached  "all  the 
right,  title  and  interest,"  which  B.  had  "  to 
any  and  all  real  estate  in  said  county,"  &c. 
Afterwards,  B.  petitioned  for  and  obtained 
his  discharge  in  bankruptcy,  under  the  act 
of  congress  of  August  19th,  1841.  A.  duly 
filed  in  court,  against  said  bankrupt,  one  of 
the  notes  upon  which  his  suit  was  brought, 
and  to  secure  payment  of  which  said  attach- 
ment was  made.  Held,  that  this  should  be 
regarded  as  an  abandonment  or  waiver  of 
the  attachment.  Bowley  v.  Bowley,  41 
Maine  Beports,  542. 

6.  Against  partner's  estate.  A 
debt  due  from  a  partnership  established  in 
another  state,  cannot,  under  the  insolvent 
laws  of  this  commonwealth,  share  in  the  es- 
tate of  one  of  the  partners  who  resides  here, 
in  competition  with  his  separate  creditors. 
Oatskill  Bank  v.  Hooper,  5  Chays'  (_Mass.') 
574. 

7.  Application  to  amend.  A  credi- 
tor made  a  proof  of  claim  on  two  old  promis- 
sory notes,  and  afterwards  applied  to  amend 
proof,  so  as  to  show  that  a  new  note  had 
been  given  in  a  settlement,  in  which  said  two 
notes  were  part  consideration  and  had  been 
proved  by  mistake.  The  court  held  that  the 
application  to  amend  must  be  denied,  but 
that  the  creditor  might  prove  the  new  note 
independently.  In  re  Montgomery,  (jS.  B. 
N.  Y.)  3  N.  B.  B.  109. 

8.  Doubtful.  When  a  claim  is  pre- 
sented for  proof  before  the  election  of  the  as- 
signee, and  the  judge  entertains  doubts  of  its 
validity,  or  of  the  right  of  the  creditor  to 
prove  it,  and  is  of  opinion  that  such  validity 
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or  right  ought  to  be  investigated  by  the  as- 
signee, he  may  postpone  the  proof  of  the 
claim  until  the  assignee  is  chosen.  SecUon 
23  U.  S.  bankrupt  aet,  1867. 

9.  Postponement  of.  A  register  has 
power  to  postpone  proof  of  a  claim  until  an 
assignee  is  chosen,  if  a  case  is  made  out  for 
such  postponement  within  the  rule  of  the 
court.  In  re  Herman,  (S.  B.  N.  T.)  3  N. 
B.  B.  153. 

10.  When  a  judge  entertains  doubts  as 
to  the  validity  of  a  claim,  or  of  the  right  of 
the  creditor  to  prove  it,  he  may  postpone 
the  proof  of  such  claim  until  the  assignee  is 
chosep.  In  re  Smith,  (S.  D.  N.  T.)  1  N. 
B.  B.  25. 


PROOF  OF  DEBT. 

1.  It  is  not  necessary  for  creditors  who 
recovered  judgments  after  the  adjudication 
of  their  debtor,  to  vacate  their  judgments 
before  they  can  prove  the  claims  on  which 
the  judgments  were  recovered,  provided 
such  claims  are  otherwise  properly  provable. 
In  re  Stevens,' (;Sf.  D.  N.  F.)  iN.B.B, 
122 ;  citing  in  re  Brown,  3  2V.  B.  B.  145. 

2.  A  creditor  filed  proof  of  debts  on  an 
account  current,  a  check  and  a  draft  and  in- 
terest on  all  these  items.  Bankrupt  objected 
and  moved  to  strike  out  all  over  a  specific 
sum  set  out  in  his  schedules  as  due.  The 
fireditor  claiming,  1.  That  the  draft  was 
without  consideration.  2.  That  the  account 
current  was  offset  by  a  claim  against  the 
creditor  for  damages  on  breach  of  contract. 
8.  That  interest  on  matured  debt  could  not 
be  included  in  the  amount  proved  against 
bankrupt's  estate.  The  court  decided  that 
the  register  should  investigate  the  question 
of  the  validity  of  the  draft  before  proceed- 
ing further.  That  the  claim  for  unliquidated 
damages  by  way  of  set-off  should  be  prop- 
erly included  in  schedule  of  bankrupt's 
assets,  but  until  the  amount  was  ascertained 
could  not  be  used  by  way  of  set-off  against 
any  part  of  the  claims  of  the  creditor,  and  that 
interest  might  be  proved  on  debts  due  and 
payable  at  the  date  of  adjudication  in  bank- 
ruptcy under  section  nineteen  of  the  U.  S, 
bankrupt  act  of  1867.  In  re  Orne,  (S.  D. 
N.  r.)  JV".  B.  B.  Svp.  xiii. 


3.  Creditors  who  have  not  proved  their 
debts  have  no  voice  or  vote  in  choice  of  an 
assignee,  nor  any  right  to  be  heard  by  attor- 
ney or  otherwise  in  opposition  to  the  pro- 
ceedings in  bankruptcy.  In  re  HUl,  (_S.  D. 
N.  r.)  N.B.  B.  Sup.  iv. 

4.  The  provision  of  the  thirty-ninth  sec- 
tion of  the  U.  S.  bankrupt  law  of  1867, 
which  deprives  the  creditor  who  receives  a 
preference,  of  the  right  to  prove  his  debt, 
refers  only  to  the  debt  sought  to  be  pre- 
ferred, and  not  to  other  debts,  especially 
those  not  then  due  in  respect  of  which  no 
preference  was  attempted  to  be  given.  In  re 
Arnold,  (CaJ.)  2  N.B.B  61. 

5.  It  is  the  debt  due  in  equity  which  is 
in  all  cases  provable ;  so  in  the  case  of  bonds, 
it  is  the  debt  due  in  equity  which  is  provable 
and  not  the  penalty.  Ex  parte  Maclean,  2 
M.B.  d  D.  564;  ex  parte  Fidgeon,  4  Beac. 
218.     (Eng.) 

6.  Debts  barred  by  the  statute  of  limita- 
tion are  not  provable.  Ex  parte  Dewdney, 
15  Ves.  479  ;  ex  parte  Ross,  2  Gl.  <&  J.  330. 

7.  If  the  consideration  of  a  contract  is 
partly  legal  and  partly  illegal,  the  security 
is  void,  but  that  part  of  the  debt  which  is 
upon  good  consideration  may  be  proved. 
Ex  parte  Mather,  3  Ves.  373.     (Eng.) 

8.  A  creditor  has  the  right  after  his  claim 
has  been  duly  proved  to  ask  that  petitioner 
amend  any  defect  in  his  petition  or  schedule. 
In  re  Jones,  (Fa.)  2  JV.  B.  B.  20. 

9 .  All  proofs  of  debt  are  under  section  22  of 
the  U.  S.  bankrupt  act  of  1867  to  be  sent  to 
the  assignee  for  him  to  register  them  as  re- 
quired by  said  section  22.  Anon.  {S.  B.  N 
r.)  2  N.  B.  B.  21. 

10.  Creditors  who  have  not  proved  their 
debts  can  oppose  the  discharge  of  a  bank- 
rupt if  they  can  show  sufficient  interest.  In 
re  Boutelle,  {N.  H.)  2  N.  B.  B.  51 ;  citing 
Morse  v.  Presby,  5  Foster,  299 ;  in  re  Shep- 
ard,  1  JV.  B.  B.  115. 

1 1 .  A  debt  is  provable  in  bankruptcy,  al- 
though there  was  a  reservation  of  a  greater 
rate  of  interest  than  six  per  cent,  by  a  national 
bank  which  was  the  creditor.  In  re  Moore, 
(OfeJo,)  1  JiT- B.  iJ,  123. 
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12.  A  creditor  residing  in  the  same  judi- 
cial district  wliere  proceedings  in  bankruptcy 
are  pending,  must  prove  his  claim  before  the 
register  of  that  district.  A  creditor  resid- 
ing in  ailbther  judicial  district  must  make 
deposition  for  proof  of  claim  before  a  regis- 
ter of  that  district.  A  creditor  residing 
abroad  must  have  his  deposition  taken  be- 
fore a  minister,  consul  or  vice  consul  of  the 
United  States.  In  re  Strauss,  (fihio,)  2  N. 
B.  R.  18. 

1 3.  A  debt  against  a  bankrupt's  estate  may 
be  proved  before  a  United  States  commission- 
er, although  the  bankrupt  and  creditor  both 
reside  in  the  same  judicial  district.  A  debt 
barred  by  the  statute  of  limitations  of  the 
state  in  which  the  bankrupt  resides  may 
still  be  proved  against  his  estate  in  bank- 
ruptcy. Any  creditor  of  a  bankrupt  may 
oppose  his  discharge  whether  he  shall  have 
proven  his  debt  or  not.  In  re  Shepard,  (iV. 
B.  N.  r.)  1  N.  B.  B.  115  ;  citing  Smith  v. 
Buchanan,  1  East,  G;inre  Tibbetts,  5  Law 
Bep.  259  ;  in  re  Book,  3  McLean  Bep.  317 ; 
in  re  Brown,  5  King  Law  Bep.  320;  Hax- 
ton  V.  Corse,  2  Barb.  Ghana.  Bep.  506, 529. 

14.  An  executor  proving  against  the 
estate  of  a  bankrupt  a  debt  due  to  his  testa- 
tor's estate,  extinguishes  the  debt  as  effectu- 
ally as  if  due  to  him  in  his  own  right ;  he 
cannot,  therefore  set  it  off  against  a  claim 
of  the  bankrupt  to  a  share  in  the  residuary 
estate  of  the  testator.  Stammers  v.  Elliott, 
37  L.  J.,  Ghana.  353  ;  3  i.  B.,  Gh.  195 ;  18 
L.  T.,  N.S.I;  16  W.  B.  489.    (Eng.) 

15.  The  right  of  a  preferred  creditor  to 
prove  his  debt  is  conferred  by  the  U.  S. 
bankrupt  act  of  1867,  independent  of  the 
second  clause  of  section  twenty-three  of 
said  act,  the  operation  of  that  clause  being 
merely  to  suspend  that  right  until  such 
creditor  shall  have  surrendered  all  property, 
etc.,  as  therein  provided,  and  in  the  con- 
struction of  this  clause  it  makes  no  differ- 
ence whether  the  petition  be  voluntary  or 
involuntary.  A  creditor  is  only  barred  from 
proving  his  debt  when  a  recovery  has  been 
had  under  section  35  and  39  of  said  bank- 
rupt act.  In  re  Scott  &  MoOarty,  (Miah.") 
4  N.  B.  B.  139. 

1 6.  Creditors  will  not  be  allowed  to  prove 
their  debt  where  they  refuse  to  surrender 
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bankrupt's  property  until  after  the  assignee 
has  obtained  a  decree  against  them.  In  re 
Tonkm  &  Trewartha,  (Mich.)  4  N.  B.  B.  13. 

17.  Where  creditors'  claims  have  been 
protested  against,  if  duly  proved,  the  cred- 
itors representing  those  claims  will  be  enti- 
tled to  an  order  according  to  form  No.  45, 
under  section  26  of  the  U.  S.  bankrupt  act 
of  1867.  In  re  Belden  &  Hooker,  (S.  B.  N. 
r.)  4  N.  B.  B.  57. 

1 8.  Until  a  creditor  has  proved  his  claim 
he  ought  not  to  be  heard  as  a  creditor,  and 
he  has  no  right  to  be  heard  in  any  other 
character.  In  re  Brisco,  (  Washington,  B. 
C.)  2  N.  B.  B.  78. 

19.  If  only  one  creditor  has  proved  his 
claim  he  will  be  entitled  to  full  payment  if 
the  fund  is  sufiBcient.  In  re  James,  in  re 
Haynes,  2  N.  B.  B.  78. 

20.  Proofs  of  debt  are  to  be  first  sent  to 
the  assignee,  and  after  he  has  made  his  regis- 
ter under  section  22  of  the  U.  S.  bankrupt 
act  of  1867  to  the  register  and  finally  filed 
in  the  clerk's  office  under  general  order  No. 
27.     Anon.  (S.  B.  N.  Y.)  1  N.  B.  B.  2. 

2 1 .  Where  the  assignees  by  their  counsel 
moved  to  strike  out  proofs  filed  in  each  of 
two  cases,  the  com-t  held  that  having  been 
admitted  to  file  and  appearing  in  form,  that 
the  real  lien  was  not  thereby  violated,  since 
the  proofs  distinctly  assert  and  claim  a  lien 
although  against  the  entire  estates  of  the  sev- 
eral bankrupts.  Informality  in  the  proofs 
objected  to  does  not  avail  for  the  reason  that 
the  witness  has  sworn  positively  of  his  own 
knowledge.  McKinsey,  et  al.  v.  Harding, 
(7a.)4JV.  B.  iJ.  10. 

22.  Although  any  lien  obtained  by  rea- 
son of  a  judgment  for  a  debt  provable  in 
bankruptcy  is  surrendered  and  given  up  by 
the  act  of  proving  the  debt  the  lien  of  such 
a  suit  or  judgment  is  not  surrendered  so  far 
as  it  may  affect  after  acquired  property  in 
case  a  discharge  is  not  granted.  Hoyt  et  al. 
V.  Preel  et  al.  4  N.  B.  B.  34 ;  citing  Hax- 
ton  V.  Corse,  2  Barb.  Ghana.  508. 

23.  A  debt  contracted  by  loan  of  confed- 
erate treasury  notes  to  enable  borrower  to 
hire  a  substitute  for  the  confederate  army  is 
illegal  and  void,  and  cannot  be  admitted  to 
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proof  as  a  a  debt  under  the  U.  S.  bankrupt 
act  of  1867.  In  re  Milner,  (^Georgia,)  1  N. 
£.  B.  19. 

24.  The  penalty  against  the  creditor  pro- 
vided for  by  the  39th  section  of  the  TJ.  S. 
bankrupt  act  of  1867,  of  not  being  allowed 
to  prove  his  debt  in  bankruptcy  is  enforc- 
able  against  him  only  in  case  he  compels  the 
assignee  to  resort  to  legal  proceedings, 
to  recover  back  the  property  transferred 
in  violation  of  the  act,  and  in  case  such 
proceedings  are  successful.  In  re  Davidson, 
iS.  D.  N.  r.)  3  N.   B.  B.  106. 

25.  A  debt  barred  by  the  statute  of  lim- 
itations of  the  state  where  the  bankrupt  re- 
sides cannot  be  proved  against  his  estate  in 
bankruptcy.  The  entry  of  a  debt  upon  the 
schedule  by  a  bankrupt  is  not  such  an  ac- 
knowledgment or  new  promise  as  will  re- 
vive a  debt  thus  barred.  In  re  Kingsley, 
{Mass.)  1  N.  B.  B.  66 ;  citing  ex  parte 
Dewdney,  15  Ves.  479  ;  ex  parte  Roffey,  19 
Ves.  468 ;  Gregory  v.  Hurrill,  'i  B.  S  C. 
341  ;  Taylor  v.  Hyrkins,  5  B.  d:  C.  489 ; 
Hunter  v.  Potts,  4  T.  B.  182 ;  Potter  v. 
Brown,  5  East,  124  ;  May  v.  Breed,  7  Cush. 
15  ;  Story  Conflict  of  Laws,  335  ;  Richard- 
son V.  Thomas,  13  Gray,  381 ;  Roscoe  v. 
Hale,  7  Gray,  274;  Stoddard  v.  Doane,  7 
Gray,  274. 

26.  Where  a  claimant  against  a  bank- 
rupt's estate  illegally  increases  the  amount 
of  his  claim  or  where  a  portion  of  the  con- 
sideration is  good  and  a  portion  illegal,  he 
will  not  be  allowed  to  separate  the  good 
from  the  bad  and  prove  his  claim  under  the 
U.  S.  bankrupt  act  of  1867.  In  re  Elder, 
(Nevada,)  3  N.  B.  B.  165. 

27.  A  creditor  who  has  proved  his  debt 
may  file  specification  in  opposition  to  the 
discharge  of  a  bankrupt  at  any  time  before 
the  period  fixed  by  G.  0.  xxiv.  In  re 
Baum,  (S.  B.  N.  T.)  N.  B.  B.  Sup.  ii. 

28.  "Where  a  creditor  of  the  bankrupt  filed 
his  bill  and  gave  his  bond  within  thirty  days 
after  the  award  of  the  commissioners  of 
money  to  the  bankrupt,  this  was  sufiBcient 
to  give  jurisdiction  to  the  court  as  the  credi- 
tor was  a  cestui  que  trust  of  the  fund,  the 
assignee  being  dead.  The  fact  that  the  credi- 
tor had  not  proved  his  debt  did  not  debar 


him  of  the  right.     Clark  v.  Clark,  (  U.  8.  S. 
Ct.)  17  How.  315. 

29.  This  court  has  power,  under  its  gen- 
eral superintendence  and  jurisdiction,  as  a 
court  of  chancery,  of  all  cases  arising  under 
the  insolvent  law,  to  expunge  the  proof  of  a 
fraudulent  claim  against  the  estate  of  an  in- 
solvent debtor,  on  the  petition  of  his  assig- 
nee, who  did  not  know  of  the  fraud  until 
the  expiration  of  the  time  allowed  by  law 
for  an  appeal  from  the  allowance  of  the 
claim  by  the  commissioner  of  insolvency. 
Hill  V.  Hursey,  1  Gray,  {Mass.  )  584. 

30.  A  probate  bond  is  not  provable  in 
bankruptcy  against  one  of  the  sureties  be- 
fore a  breach  of  condition  of  the  bond  ;  nor 
it  seems  before  judgment  in  an  action 
brought  for  such  breach.  Loring  v.  Ken- 
dall, 1  Gray,  {Mass.}  305. 

31.  A  creditor,  who  brings  an  action  in 
New  York  against  two  persons  as  partners 
doing  business  there,  one  of  whom  resides 
in  this  state  and  is  not  served  with  process 
and  recovers  a  judgment  there  against  both, 
which,  by  the  statutes  of  that  state  is  bind- 
ing upon  the  person  served  and  upon  the 
joint  property,  cannot  afterwards  prove  the 
debt  against  the  estate  of  the  absent  defend- 
ant in  proceedings  under  the  insolvent  laws 
of  this  commonwealth,  commenced  before 
the  action  was  brought  in  New  York, 
whether  the  two  defendants  in  that  action 
were  partners  or  not.  Catskill  Bank  v. 
Hooper,  5''Grays'  {Mass.)  574. 

32.  A  debt  of  an  insolvent  debtor  pay- 
able in  his  work,  is  provable  under  St.  1838, 
c.  163,  and  his  certificate,  granted  according 
to  the  statute,  discharges  him  from  such 
debt,  though  it  is  not  proved  against  his  as- 
signed estate.  Barker  v.  Mann,  4  Met. 
{Mass.)  303 

33.  Where  an  insolvent  debtor  whose 
property  had  been  assigned,  and  who  had 
been  discharged  under  St.  1838  c.  164,  be- 
fore the  passing  of  the  United  States  bank- 
rupt act,  petitioned  to  be  declared  a  bankrupt 
under  that  act  and  was  so  declared  and  re- 
ceived a  certificate  of  discharge;  it  was 
held,  that  these  proceedings  under  the  bank- 
rupt act  did  not  take  away  the  right  of 
his  creditors  to  prove  their  claims  against 
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his  estate   afterwards    under   St.  of  1838. 
Minot  V.  Thacher,  7  Met.  348, 

34.  Slight  ciicumstances  are  sufficient 
to  prove  a  contract  between  creditors  of  a 
dissolved  firm  and  the  continuing  partners, 
that  the  debts  due  from  the  dissolved  firm 
shall  become  debts  due  from  the  new  firm. 
Therefore,  when  a  new  firm,  consisting  of 
two  of  the  partners  of  a  dissolved  firm  of 
three,  sent  a  circular  to  the  creditors  of  the 
three,  stating  that  the  debts  of  three  would 
be  paid  by  the  two,  and  creditors  of  the 
three  sent  to  the  two  accounts  debiting 
them  with  debts  due  from  the  three.  Held, 
that  the  creditors  were  entitled  to  prove  not 
only  these,  but  the  other  debts  of  the  three 
against  the  two  Ex  parte  Chaninel,  3  Se 
G.,  F.  &  J.  752.     (Eng.) 

35.  Upon  a  joint  bankruptcy  or  insolven- 
cy, the  joint  estate  is  the  fund  primarily 
liable,  and  the  separate  estate  is  only  brought 
in  in  case  of  a  surplus  remaining  after  the 
separate  creditors  have  been  satisfied  out  of 
it.  Bank  of  Australasia  v.  Flower,  1 L.  B.,  P. 
G.  27 ;  12  Jur.,  N.  8.  345 ;  35  i.  J.,  P.  C. 
C.  13 ;  14  W.  S.  267 ;  14  L.  T.,  N.  S.  144. 
(Eng.) 

36.  A  debt  due  by  one  partner  in  a  firm 
to  his  copartners  cannot  be  proved  against 
the  joint  estate  until  all  the  joint  debts 
have  been  paid  in  full;  but  it  can  properly 
be  proved  against  the  separate  estate  of  the 
debtor  as  soon  as  the  joint  debts  of  the  part- 
nership have  been  discharged  by  the  solvent 
partner.     Scott «.  Izon,  434  5eau.     (Eng.) 

37.  B.  became  insolvent  in  1827.  His 
mother  held  a  security  on  a  contingent  in- 
terest of  his  expectant  on  her  death,  which 
interest  would  fail  if  he  died  in  her  lifetime. 
She  did  not  prove  in  the  insolvency,  but  re- 
tained her  security,  and  the  assignee  sold 
the  equity  of  redemption,  which  was  pur- 
chased by  a  trustee  for  persons  of  whom  the 
mother  was  one.  In  1857,  B.  died  in  his 
mother's  lifetime,  so  that  the  security  failed. 
The  mother  died  in  1864,  and  in  1866,  fur- 
ther assets  having  unexpectedly  come  in, 
the  personal  representative  of  the  mother 
claimed  to  prove,  and  the  proof  was  admit- 
ted by  the  commissioner.  Held,  that  the 
proof  had  been  rightly  admitted.  Ex  parte 
Peake,  in  re  Brodie,  2  L.  B.,  Oh.  453 ;  15 
W.  B.  702;  16  L.  T.,  N.  S.  511.    (Eng.) 


38.  A  firm  in  Charleston  applied  to  a 
firm  in  Liverpool  to  raise  the  necessary 
funds  for  the  purchase  of  cotton  in  America 
for  sale  in  England,  at  the  risk  of  certain 
speculators  for  whom  they  acted,  and  the 
Liverpool  firm  applied  to  an  English  bank 
for  an  advance  for  that  purpose.  An  ar- 
rangement was  accordingly  made,  under 
which  the  Charleston  firm  drew  upon  an 
American  branch  of  the  bank  for  the  amount 
required,  purchased  the  cotton,  con-signed  it 
to  the  Liverpool  firm,  drew  bills  upon 
that  firm,  and  indorsed  them  to  the  bank. 
At  the  same  time  the  cotton  was  con- 
signed to  the  Liverpool  firm,  who  accepted 
the  bills  drawn  upon  them  by  the  Charles- 
ton firm,  and  the  bills  of  lading  were  in- 
dorsed by  the  Charleston  firm  to  the  bank 
as  security  for  their  advance.  Afterwards 
the  Liverpool  and  Charleston  firms  became 
insolvent.  The  value  of  the  property  was 
insufficient  to  cover  the  acceptances  of  the 
Liverpool  firm.  Held,  that  the  transaction 
was  a  joint  adventure  of  the  Charleston  and 
Liverpool  firms,  and  that  they  were  jointly 
interested  in  the  cotton,  and  consequently 
that  the  bank  could  prove  against  the  estate 
of  the  Liverpool  firm  for  the  sum  advanced 
without  giving  up  their  security.  Ex  parte 
English  and  American  Bank,  19  L.  T.,  N. 
S.  302;  4  L.  B.,  Ch.  49.     (Eng.) 

39.  In  January,  1866,  a  company  lent  a 
sum  in  consols,  to  be  deposited  by  the  pro- 
moters of  a  bill  then  before  parliament,  and 
the  two  plaintiffs,  the  defendant  and  three 
others,  entered  into  an  undertaking  with  the 
company,  that,  if  the  bill  was  thrown  out, 
the  consols  should  be  returned,  and  if  it 
passed,  an  equal  amount  of  stock  should  be 
transferred  to  the  company,  and  that  a  sum 
in  the  nature  of  interest  on  the  value  of  the 
consols  at  the  time  they  were  lent,  from  the 
end  of  six  months  to  the  date  of  the  transfer 
should  be  paid  to  the  company.  In  April, 
1866,  the  defendant  was  adjudged  bankrupt, 
and  in  July  he  obtained  his  order  of  dis- 
charge. In  August  the  bill  was  passed,  but 
the  consols  were  not  transferred  to  the  com- 
pany till  May,  1867,  and  the  plaintiffs  were 
compelled  in  June,  1867,  to  pay  under  the 
undertaking  500?.  as  interest.  An  action 
having  been  brought  by  the  plaintiffs  to 
recover  contribution  from  the  defendant 
of  one-sixth  of  the  500^.,  the  defendant 
pleaded  his  discharge.     Held,  that  as  the 


716 


PROOF  OF  DEBT. 


liability  under  the  undertaking  depended  on 
an  uncertain  event,  viz.,  the  date  at  which 
the  consols  should  be  transferred,  the 
amount  of  liability  was  not  capable  of  being 
ascertained;  and  the  claim  was  therefore 
not  a  debt  provable  under  12  &  13  Vict., 
c.  106,  s.  178,  nor  under  24  &  25  Vict.,  c. 
134,8.154;  and  the  defendant  was  there- 
fore not  discharged.  Gary  v.  Dawson,  4 
L.  B.,  Q.  B.  568  ;  38  L.  J.,  Q.  B.,  500  ;  17 
W.  B.  916 ;  21  L.  T.,  N.  S.  23.    (Eng.) 

40.  The  court  of  bankruptcy,  as  a  court 
of  equity,  has  always  inquired  into  the  con- 
sideration of  debts,  and  if  no  debt  exists  in 
equity  respected  the  proof.  Ex  parte  But- 
terfleld,   in  re  Dingle,  1  Bose,  192. 

41.  A  debt  contracted  by  an  infant,  who 
fraudulently  represents  himself  to  be  of  age, 
is  provable.  Eoi  parte  The  Unity  Bank,  3 
De  G.  (&  J.  66.     fEng.) 

42.  A  debt  which  is  illegal,  and  void 
cannot  be  admitted  to  proof  as  a  debt  under 
the  U.  S.  bankrupt  act  of  1867  ;  as,  for  in- 
stance, a  debt  contracted  by  the  loan  of 
confederate  treasury  notes,  to  enable  bor- 
rower to  hire  a  substitute  for  the  confeder- 
ate army.  In  re  Milner,  (ffa.)  1  N.  B.  B. 
19. 

43.  A  creditor  who  has  his  claim  wholly 
or  partially  secured  may  prove  the  same  in 
bankruptcy,  but  cannot  vote  at  the  election 
of  an  assignee.  In  re  Davis  &  Son,  QOhio,) 
N.  B.  B.  Sup.  xxvi. 

44.  The  defendant  occupied  as  tenant  to 
P.  a  warehouse  at  a  yearly  rent,  and  the 
plaintiff  became  his  sub-tenant  of  one  of 
the  rooms.  The  defendant's  rent  being  in 
arrear,  P.  lawfully  distrained  the  goods  in 
the  warehouse,  including  goods  of  the  plain- 
tiff. To  obtain  the  release  of  his  goods 
the  plaintiff  paid  P.  151.  After  this  the 
defendant  was  adjudged  a  bankrupt  on  his 
own  petition,  and  obtained  his  order  of 
discharge.  The  plaintiff  then  sued  the 
defendant  for  the  damage  which  he  had 
sustained.  Held,  that  he  was  not  "liable 
by  reason  of  any  contract  or  promise  to  a 
demand  in  the  nature  of  damage"  at  the 
suit  of  the  plaintiff  within  24  &  25  Vict.  c. 
134,  s.  153 ;  that  the  plaintiff's  claim  was 
therefore  not  provable  under  the  bank- 
ruptcy, and  not  barred  by  the  order  of  dis- 


charge. Johnson  v.  Shapte,  4  L.  B.,  Q.  B. 
700;  38  L.  J.,  Q.  B.  318;  17  W.  B.  1098; 
20  L.  T.,  N.  S.  909.     (Eng.) 

45.  By  a  deed  of  separation  a  husband 
covenanted  to  pay  an  annuity  to  his  wife  by 
quarterly  instalments,  the  annuity  to  cease 
in  the  event  of  future  cohabitation  by  mutual 
consent.  Held,  not  an  annuity  provable 
under  12  &  13  Vict.  c.  106,  s.  175,  nor  a 
liability  to  pay  money  under  24  &  25  Vict, 
c.  134,  s.  154.  Mudge  v.  Rowan,  3  L.  B., 
Exch.  85;  37  L.  J.,  Exch.  79;  16  W.  B. 
403;  17  i.  T.,  N.  8.  576.     (Eng.) 

46.  Future  calls  are  not  a  liability,  the 
present  value  of  which  is  provable  under  s. 
154  of  the  English  bankruptcy  act  of  1861. 
Ex  parte  Hastie,  17  W.  B.  152 ;  7  L.  B., 
Eq.  3;  L.  J.,  Chanc.  43.     (Eng.) 

47.  Where  a  testator  has  authorized  the 
employment  of  his  estate  in  trade,  though 
the  firm  in  which  it  is  employed  becomes 
bankrupt,  no  proof  can  be  made  against  the 
estate  of  the  bankrupts,  in  respect  of  the 
money  of  the  testator  so  employed.  Scott 
V.  Izon,  34  Beav.  434.     (Eng.) 

48.  A.  was  a  partner  in  a  trading  firm, 
and  shortly  after  his  death  the  surviving 
partner  became  bankrupt.  A  dividend  was 
paid  on  the  joint  debts,  and  after  the  joint 
estate  had  been  fully  distributed,  a  decree 
was  made  for  the  administration  of  the  testa- 
tor's estate.  Held,  that  the  joint  creditors 
were  not  entitled  to  prove  under  the  decree 
for  the  unpaid  residue  of  their  debts  pari 
passu  with  the  testator's  separate  creditors, 
but  must  be  postponed  to  them.  Lodge  v. 
Prichards,  1  De  G.,  J.  <&  S.  610.    (Eng.) 

49.  Two  firms,  one  composed  of  A.  and 
B.,  and  the  other  of  A.,  B.  and  C,  carried 
on  business  at  Liverpool  and  Pernambuco, 
respectively.  An  English  adjudication  was 
made  against  A.  and  B.,  and  the  holder  ot  a 
bill  of  exchange,  drawn  by  A.,  B.  and  C, 
on  A.  and  B.,  proved  under  it,  and  received 
a  dividend.  Afterwards  A.,  B.  and  C.  failed 
in  Pernambuco,  and  the  same  creditor  proved 
and  received  dividends  on  his  bill  under  that 
liquidation.  Held,  that  he  ought  not  to 
receive  any  further  English  dividend,  with- 
out reftinding  the  Brazilian  dividends ;  but 
he  could  not  be  ordered  to  refund  the  Eng- 


PROOF  OF  DEBT. 


717 


lish  dividend  already  neoeived.    Ex  parte 
Mellor,  3  Be  G.,  F.  <&  J.  760.     (Bug.) 

50.  Action  against  acceptor  of 
bill  of  exchange.  A  bill  of  exchange 
was  drawn  in  the  state  of  Maine,  by  a  citi- 
zen of  that  state,  in  favor  of  another  citizen 
of  this  state,  who  accepted  the  same.  Held, 
that  a  discharge  of  the  acceptor  under  the 
insolvent  laws  of  this  state  was  not  a  bar  to 
an  action  against  him,  on  the  bill  by  the 
payee,  who  had  not  proved  his  claim  there- 
on under  those  laws.  Fiske  v.  Foster,  10 
Met.  {Mass.)  597. 

51.  Action  on  note.  A  firm  in  this 
state  made  a  note  payable  to  their  order  and 
indorsed  it  to  a  firm  in  New  York.  Held, 
that  a  discharge  of  the  makers  and  indorsers 
under  the  insolvent  laws  of  this  state  was 
not  a  bar  to  an  action  against  them  on  the 
note,  by  the  indorsees,  who  had  not  proved 
their  claim  thereon  under  those  laws.  Sav- 
age V.  Marsh,  10  Met.  {Mass.)  594. 

52.  After  arrangement.  Proof  of 
debts  against  the  estate  of  a  bankrupt  must 
be  made  before  the  register,  even  though 
proceedings  in  bankruptcy  have  been  super- 
seded by  arrangement  under  section  43  of 
the  bankrupt  act.  In  re  Bakewell,  4  N.  B. 
B.  199. 

53.  Against  Partnership.  If  the 
discharge  in  insolvency  of  two  partners  is 
subsequently  annulled  as  to  one  of  them,  a 
partnership  debt  which  has  been  proved 
against  the  firm  may  be  proved  as  a  several 
debt  against  the  partner  whose  discharge 
has  been  annulled  on  his  becoming  a  second 
time  insolvent.  Gates  v.  Mack,  5  Cuah. 
(Mass.')  613. 

54.  B.,  a  banker  at  Torrington,  entered 
into  partnership  with  M.,  a  merchant  in 
London,  and  P.,  a  merchant  in  India,  as 
merchants  under  the  firm  of  M.  &  Co.,  and 
by  the  partnership  deed  B.  and  M.  mutually 
covenanted  to  bring  6,500?.  each  into  the 
business.  There  was  also  a  subsidiary 
agreement  that  B.  should  accept  bills  for  the 
firm  at  a  commission,  and  that  the  firm 
should  negotiate  them,  and  keep  B.  in  funds 
to  meet  the  acceptances.  B.  became  bank- 
rupt, and  M.  and  P .  executed  deeds  of  arrange- 
ment with:  their  creditors.     M.  on  behalf  of 


the  firm  of  M.  &  Co.,  claimed  to  prove  in  B.'s 
bankruptcy  for  5,082Z.  due  from  him  to  the 
firm  on  their  current  account,  and  for  2,773i. 
due  from  B.  to  M.  on  the  covenant  in  the 
deed  for  capital  not  brought  in  by  B.  Held, 
first,  that  the  transactions  .between  B.  and 
M.  &  Co.  were  not  dealings  between  trade 
and  trade,  so  as  to  take  the  case  out  of  the 
rule  of  a  firm  proving  a  debt  against  the  es- 
tate of  one  of  the  partners;  and  that  the 
fact  of  all  the  partners  being  insolvent,  and 
therefore  having  no  personal  interest,  did 
not  prevent  the  application  of  the  rule 
against  a  partner  competing  with  his  own 
creditors.  Held,  secondly,  that  the  sum  due 
on  the  covenant  being  due  on  account  of  the 
partnership,  it  could  not  be  proved  by  one 
partner  against  the  estate  of  his  copartner 
without  first  taking  the  accounts  of  the 
partnership.  Ex  parte  Maude,  2  L.  B.,  Ch. 
550;  15  TT.iJ.  856;  16  i.  T.,  N.  S,  577. 
(Eng.) 

55.  Proof  of  a  debt  cannot  be  pleaded 
in  bar  as  an  equitable  defence  to  an  action 
for  the  debt.  Spencer  v.  Demet,  ^  H.  di  C. 
127;  \L.B.,  Exch,.\2i;  12  Jur.,  N.  S. 
194 ;  35  L.  J.,  Exch.  73 ;  14  W.  B.  310 ; 
13  L.  T.,  N.  S.  677.     (Eng.) 

56.  Against  sureties.  A.  and  B., 
partners  in  trade,  after  signmg  their  indi- 
vidual names  as  sureties  to  a  note  given  by 
0.  to  D.,  took  advantage  of  the  insolvent 
laws,  and  their  joint  and  separate  estates 
were  assigned  for  the  benefit  of  their  credi- 
tors. Held,  that  D.  was  entitled  to  prove 
his  note  as  a  debt  against  the  separate  es- 
tates of  the  sureties.  Ex  parte  Weston,  12 
Met.  (Mass.)  1. 

57.  Against  two  members  of 
same  firm  for  same  amount  when 
good.  When  a  party  files  his  proof  of  debt 
for  the  same  amount  against  two  members 
of  the  same  firm,  the  claim  stands  as  proven 
and  the  motion  of  the  assignee  that  the  claim 
be  stricken  from  the  list  will  be  overruled, 
and  the  claim  must  stand  allowing  the  cred- 
itors to  prove  their  claims  against  the  sepa- 
rate estate  of  each  partner.  In  re  Beers  et 
al.  (Ohio,)  2N:  B.B.5. 

58.  Amending.  An  agent  of  a  creditor 
filed  and  proved  the  claim  of  his  principal. 
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but  not  having  power  of  attorney  to  vote  for 
assignee,  sought  to  withdravr  proof  of  said 
claim,  partl}-^  for  the  reason  that  he  had  not 
stated  in  his  deposition  that  the  creditor  held 
promissory  notes  not  yet  due,  and  had  agreed 
to  discharge  the  claim  on  their  payment. 
The  court  held  that  neither  the  proof  of 
debt  nor  deposition  could  be  withdrawn, 
but  the  creditor  ought  to  be  allowed  and  re- 
quired to  amend  the  proof.  In  re  Loweree, 
(S.  D.  N.  Y.)  N.  B.  B.  Sup.  xvi. 

59.  Amount  allowed  on.  Upon  a 
sale  of  goods  to  be  paid  for  at  tlie  end  of 
the  year  in  which  they  were  purchased,  but 
if  paid  for  before  the  end  of  the  year,  20/. 
per  cent,  discount  to  be  allowed,  which  were 
not  paid  for  within  the  year.  Held,  on  the 
bankruptcy  of  the  purchaser,  that  proof 
could  not  be  made  of  the  whole  debt  with- 
out deduction  for  discount.  Ex  parte 
Pigon,  3  Madd.  136.     (Eng.) 

60.  The  amount  of  a  proof  on  a  bebitum  in 
prasenti  infuturo,  is  not  subject  to  any  de- 
duction in  respect  of  rebate,  which  only  ap- 
plies on  payment  of  a  dividend.  Ex  parte 
Hill,  2  Deac.  249.     (Eng.) 

61.  A.,  being  an  indorsee  of  B.,  0.  & 
Co.'s  acceptances  for  1,364Z.  sued  out  a 
separate  commission  against  B.  At  the 
time  of  suing  out  the  commission,  D.,  the 
person  for  whom  A.  had  discounted  the  ac- 
ceptance, had,  by  payments  on  account  re- 
duced the  debt  to  420Z.  A.  is  entitled  to 
prove  for  the  whole  amount,  and  for  all 
that  is  received  above  420Z.  will  be  trustee 
for  D.  Ex  parte  De  Lastet,  1  Bose,  10. 
(Eng.) 

62.  Upon  a  consignment  with  power  to 
sell  to  reimburse  advances  on  the  consigh- 
ment,  the  deficiency  to  be  made  good,  and 
the  surplus,  if  any,  to  be  restored,  where 
part  of  the  goods  was  sold  to  the  consignees, 
proof  under  their  bankruptcy  was  limited 
to  the  balance  of  the  original  advance.  Ex 
parte  Thompson,  18  Ves.  134;  1  Bose,  165. 
(Eng.) 

63.  A  contingent  interest  was  assigned 
to  secure  in  part  a  debt  exceeding  the  value 
of  the  interest,  the  assignee  insured  against 
the  contingency,  and  upon  its  taking  effect 
received  the  sura  insured.      Held,  upon  the 


bankruptcy  of  thei  debtor,  that  the  sum 
so  received,  minus,  the  premium  aud  ex- 
penses, must  be  deducted  from  his  proof. 
Ex  parte  Andrews,  2  Bose,  410 ;  1  Madd. 
573.     (Eng.) 

64.  A  creditor  on  a  bill  of  exchange 
made  affidavit  of  a  debt  due  of  2,5002.  which 
proof  was  admitted  for  only  l,200Z.y  the 
residue  was  claimed.  Afterwards  the  credi- 
tor was  entitled  to  prove  the  whole  against 
the  bankrupt,  but  in  the  meantime  he  had 
received  5001.  from  some  other  party  to  the 
bill.  The  former  affidavit  cannot  be  received 
as  a  proof  of  the  remainder  of  the  debt, 
but  a  new  proof  must  be  made ;  and  500Z. 
having  actually  been  paid  to  the  creditor,  he 
can  only  prove  the  residue  after  deducting 
tlie  5001.  Ex  parte  Worrall,  1  Cox,  309. 
(Eng.) 

65.  As  a  waiver.  That  no  creditor 
proving  his  debt  or  claim  shall  be  allowed 
to  maintain  any  suit  at  law  or  in  equity 
therefor  against  the  bankrupt,  but  shall  be 
deemed  to  have  waived  all  right  of  action 
and  suit  against  the  bankrupt,  and  all  pro- 
ceedings already  commenced,  or  unsatisfied 
judgments  already  obtained  thereon,  shall 
be  deemed  to  be  discharged  and  surrendered 
thereby.  Section  21  U.  S.  bankrupt  act, 
1867. 

66.  By  corporation.  Under  7  Geo. 
4,  c.  46,  and  1  &  2  Vict.  c.  96,  if  a  share- 
holder in  a  joint-stock  banking  company, 
who  is  also  a  private  customer  of  the  bank, 
becomes  bankrupt,  the  company  is  entitled 
by  means  of  the  registered  officer,  to  prove 
the  balance  of  the  bankrupt's  private  ac- 
count under  the  commission,  without  refer- 
ence to  what  may  be  due  the  bankrupt's 
estate  in  respect  to  his  interest  as  a  share- 
holder in  the  banking  company.  Ex  parte 
Davidson,  2  Mont,  B.  &  B.  368 ;  6  Jiir. 
116.     (Eng.) 

67.  A  bankrupt  was  a  shareholder  in  a 
joint  stock  banking  company,  one  of  the 
rules  of  which  was,  that  the  bank  should 
have  a  lien  on  the  shares  of  everj"^  share- 
holder for  any  balance  due  from  him  to  the 
company.  The  bankrupt  also  carried  on 
the  separate  trade  of  a  banker,  and  was  in- 
debted to  the  company  in  a  balance  on  a 
running  account.     To  secure  this  balance 
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iu  addition  to  the  company's  lien  on  the 
shares,  the  bankrupt  had  deposited  policies 
of  life  assurance  and  other  securities.  Held, 
that  no  joint  creditor  of  the  company  hav- 
ing proved  under  the  flat,  the  company  was 
entitled  to  prove  for  the  residue  of  its  debt, 
after  deducting  the  proceeds  of  its  sureties. 
j&'.B  parte  Cooper,  2  Mont.,  D.  S  D.  1;  6 
Jur.  467.     (Eng.) 

63.  Corporations  may  prove  debts  by  the 
affidavit  of  a  person  authorized  by  a  general 
power  of  attorney,  and  vote  in  the  choice  of 
assignees,  by  a  person  authorized  by  a  spe- 
cial power  of  attorney,  under  the  common 
seals.  The  bank  of  England  was  admitted 
to  prove  by  its  clerk,  without  a  power  of 
attorney.  Ex  parte  Bank  of  England,  1 
Swans,  10;  1  Rose,  142;  1  Wih.  C.  C.  295; 
overruling  ex  parte  Bank  of  England,  18  Ves. 
229.     (Eng.) 

69.  An  agent  of  a  public  company  abroad 
may,  to  the  prejudice  of  the  bankrupt,  prove, ' 
with  the  consent  of  the  assignees,  on  behalf 
of  the  company,  on  bills  of  exchange.  Ex 
parte  Cotes  worth,  1  Mont,  dt  Bligh,  92;  1 
Deac.(&  Chit.  2S1.     (Eng.) 

70.  By  preferred  creditor.  A  pre- 
ferred creditor  may  surrender  under  section 
23,  and  his  right  to  prove  his  debt  will  by 
such  surrender  be  revived,  regardless  of  the 
question  whether  a  suit  shall  or  shall  not 
have  been  commenced  against  him  by  the 
assignee,  and  be  pending  at  the  time  of 
such  surrender.  In  re  Kipp,  4  N.  B.  B. 
190. 

7 1 .  By  secured  creditor.  A  creditor 
having  security  for  part  of  his  debt,  cannot 
prove  that  part  for  which  he  holds  security 
and  vote  in  the  choice  of  an  assignee,  but 
that  portion  must  be  postponed  until  the 
value  of  the  securities  can  be  definitely 
ascertained .    In  re  Hanna,  5  N.  B.  B. 

72.  A  secured  debt  is  provable  within 
the  meaning  of  section  39  of  the  TJ.  S.  bank- 
rupt act  of  1867,  so  as  to  entitle  a  creditor 
holding  such  debt  to  file  a  petition  for  adju- 
dication of  bankruptcy  under  said  section. 
In  re  Bloss,(Jfic?i.)  4  N.  B.  B.  37;  citing  in  re 
Davis  &  Carpenter,  2  N.  B.  B.  125 ;  in  re 
Ruehle,  2  N.  B.  B.  175 ;  in  re  "Wynne,  1  N. 
B.  B.  131;  in  re  Bigelow,  1  N.  B.  B.  186. 


73.  A  secured  creditor  who  desires  to 
have  his  demand  against  the  estate  of  the 
bankrupt  allowed,  and  to  participate  in  the 
assets  must  prove  his  claim  as  required  by 
section  22  of  the  U.  S.  bankrupt  act  of  1867, 
under  form  21  of  General  Orders,  and  a 
creditor  who  does  not  thus  prove  his  claim 
is  to  be  considered  as  standing  alone,  with- 
out the  court,  looking  only  to  what  he  has 
in  his  hands  to  satisfy  his  debt.  In  re 
Bridgman,  (ffa.)  1  iV.  B.  B.  59. 

74.  Where  A.  signs  a  note  with  B.  as  his 
surety,  and  B.  afterwards  executes  a  mort- 
gage to  the  payee  for  securing  payment  of 
the  note,  and  A.  becomes  insolvent  the  payee 
cannot  prove  his  whole  debt  against  A.  under 
St.  1838,  c.  163,  but  must  deduct  the  value 
of  the  mortgage  and  be  admitted  as  a  cred- 
itor for  the  residue  of  the  debt  in  the  man- 
ner prescribed  by  s.  3  of  that  statute,  for 
the  creditors  who  have  a  mortgage  or  pledge 
of  the  property  of  the  debtor.  Lancktiu  o. 
Wolcott,  6  Met.  (Mass.')  305. 

75.  By  whom  made.  A  bankrupt's 
wife  may  be  admitted  to  prove.  Ex  parte 
Thring,  1  Mont.  <&  Chit.  75.     (Eng.) 

96.  Under  a  fiat  against  a  banker,  one 
person  was  allowed  to  prove  on  behalf  of  a 
large  number  of  holders  of  1?.  notes,  not  in- 
terfering as  to  the  assignees  or  the  certifi- 
cate. Ex  parte  Gordon,  1  Mont.  &  Ayr. 
222.     (Eng.) 

77.  A  proof  cannot  be  made  by  one  per- 
son on  behalf  of  several  creditors  entitled  to 
prove,  unless  from  necessity,  or  by  consent. 
Ex  parte  Bank  of  England,  2  Olyn  &  J. 
363.     (Eng.) 

78.  Claim  for  damages.  If  the  cove- 
nant of  freedom  from  incumbrances  in  a  con- 
veyance are  outstanding  unpaid,  mortgage 
constitutes  a  breach .  For  such  breach  a  right 
of  action  immediately  accrues.  In  such  an  ac- 
tion if  the  plaintiff  has  extinguished  the  mort- 
gage the  measure  of  damage  would  be  the 
sum  rightfully  paid  thereon ;  if  he  had  not 
extinguished  it  the  damages  would  be  but 
nominal.  In  either  case  the  damages  being 
thus  ascertainable,  the  plaintiff''s  claim  if 
previously  existing  would  have  been  prova- 
ble in  the  court  of  bankruptcy,  on  the  de- 
fendant's application  there  from  a  discharge 
from  his  debts.    In  the  proceeduigs  of  a 
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court  of  bankruptcy  upon  the  covenantor's 
application  for  a  discharge,  the  claim  of  the 
covenantee  upon  such  a  covenant  was  not 
provable,  unless  a  rightful  eviction  had  pre- 
viously occurred.  Reed  v.  Pierce,  36  Me. 
455. 

79-  A  creditor  not  mentioned  on  the 
bankrupt's  schedules,  filed  a  deposition  set- 
ting forth  a  claim  for  unliquidated  damages 
in  a  breach  of  contract  by  the  bankrupt, 
but  made  no  application  for  assessment  of 
damages.  The  court  decided  that  such  debt 
was  not  duly  proved.  In  re  Clough,  (_S.  D. 
N.  r.)  2  N.  B.  B.  59. 

80.  A  claim  for  unliquidated  damages, 
resulting  from  the  failure  to  fulfil  a  contract 
to  sell  and  deliver  goods  is  provable  in  in- 
solvency, under  the  statutes  of  the  com- 
monwealth. Lothrop  V.  Reed,  13  Allen, 
{Mass.)  294. 

8 1 .  Costs  of.  The  general  rule  is,  that 
costs  of  proof  are  to  be  paid  by  the  creditor 
seeking  to  establish  the  claim.  Ex  parte 
Day,  9  L.  T.,  N.  S.  350.     C^ng.) 

82.  Where  a  creditor  petitions  to  prove  a 
debt,  which  is  not  in  its  nature  provable, 
the  petition  will  be  dismissed  with  costs, 
notwithstanding  the  commissioners  rejected 
the  proof  for  an  insufficient  reason.  Ex 
parte  Worthington,  1  Beckc.  (&  Chit.  288. 
(Eng) 

83.  No  costs  will  be  given  upon  petition 
by  joint  creditors  to  prove  against  the  sepa- 
rate estate,  there  being  no  joint  effects  or 
solvent  partner.  Ex  parte  Bradshaw,  1 
Glyn  <&  J.  99.     (Eng.) 

84.  Where  the  commissioners  have  ex- 
ercised their  judgment  with  respect  to  the 
proof  of  a  debt,  and  have  refused  to  admit 
it,  the  successful  petitioner  against  their  de- 
cision is  not  entitled  to  costs  ;  it  being  a 
general  rule  that  costs  cannot  be  given  when 
commissioners  exercise  their  judication.  Ex 
parte  Willington,  1  Mont.  &  Ayr.  114. 
(Eng.) 

85.  A  creditor  tendered  a  proof  for 
3,500Z.  which  the  commissioners  rejected 
mioto;  and  after  presenting  a  petition  against 
their  decision,  an  order  was  made,  by  con- 
sent, that  he  should  prove  for  500Z.     The 


court  would  not  grant  him  costs  out  of  the 
estate ;  but  ordered  each  party  to  pay  his 
own  costs.  Ex  parte  Waterhouse  3  Beac. 
(&  Chit.  108.    (Eng.) 

86.  A  decree  having  been  made  in  a 
suit  of  dissolution  of  marriage,  whereby  the 
co-respondent  was  condemned  in  damages 
and  costs,  and  an  order  issued  that  the 
damages  should  be  paid  into  the  registry 
within  three  weeks  from  the  time  such  or- 
der was  served  upon  him,  and  before  ihe 
expiration  of  that  period,  and  before  the 
costs  had  been  taxed  the  correspondent,  on 
his  own  petition,  was  adjudicated  a  bank- 
rupt and  subsequently  he  obtained  an  or- 
der of  discharge.  Seld,  that  as  both  the 
damages  and  costs  were  debts  which  might 
have  been  proved  under  the  bankruptcy,  and 
were  covered  by  the  order  of  discharge, 
the  court  could  not  allow  an  attachment  to 
issue  against  the  correspondent  for  their 
non-payment.  Wood  v.  Wood  and  Stanger, 
36  L.  J.,  M.  C-  25 ;  3  L.B.,  B.  467.  (Eng.) 

87.  The  commissioners  having  improp- 
erly rejected  a  proof  because  the  claim  was 
merged  in  a  felony,  the  petitioner  was  al- 
lowed costs  out  of  the  estate.  Ex  parte 
Birks,  2  Mont.  <&  Ayr.  208,  n.    (Eng.) 

88.  A  bankrupt  cannot  be  heard  on  a 
petition  to  prove,  pro  or  con ;  and  if  served 
must  be  paid  his  costs  of  appearance.  Ex 
Parte  'Eaiimsm,! Mont.  &  Chit.  125 ."(Eng.) 

89.  The  costs  of  a  petitions  must  be  paid 
by  the  creditor,  if  he  adduces  new  evidence. 
Ex  parte  Price,  1  Mont.  <&  Ayr.  51.  (Eng.) 

90.  Creditors,  when  allowed  to 
prove  against  two  former  copart- 
ners. A.  &  B.  dissolved  partnership  by 
mutual  consent,  A.  taking  the  assets  of  the 
firm  and  agreeing  to  pay  all  the  liabilities, 
and  delivered  to  B.  his  (A.'s)  notes  in  pay- 
ment of  B.'s  supposed  contract.  The  firm 
at  this  time  was  actually  insolvent,  but  B. 
continued  in  business  for  some  months  after 
the  dissolution,  disposing  of  the  stock, 
paying  off  some  of  the  old  indebtedness,  buy- 
ing new  stock  and  contracting  new  debts  in 
his  own  name.  On  the  16th  day  of  August, 
1869,  A.  executed  an  assignment  for  the 
benefit  of  all  his  creditors.  The  assignee 
sold  the  stock  for  a  large  sum  of  money 
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shortly  thereafter.  A.  was  adjudged  a 
bankrupt.  The  trustee  paid  the  money 
received  from  the  sale  to  the  assignee  in 
bankruptcy.  B.  had  in  the  meantime  been 
adjudged  a  bankrupt  in  another  state.  The 
court  decided  upon  the  facts  submitted,  that 
all  of  the  creditors  who  had  proved  their 
claims  were  entitled  to  share ^j'o  rata  in  the 
distribution  of  the  bankrupt's  estate,  whether 
their  debts  were  originally  against  the  firm 
of  A.  and  B.  or  against  A.  individually.  In 
re  Downing  and  Emerson,  (V.  S.  C.  C)  5 
N.  B.  B. 

91.  EjfTect  of.  A  bankrupt  was  in- 
debted to  the  estate  of  the  testator,  and  also 
entitled  as  one  of  the  residuary  legatees  of 
the  testator,  and  also  to  distributive  shares 
as  next  of  kin  of  these  other  residuary  lega- 
tees. The  executor  proved  the  debts  un- 
der the  bankruptcy,  and  received  a  dividend 
on  the  proof.  Held,  that  he  thereby  aban- 
doned the  right  to  retain  the  debt  out  of  the 
direct  or  derivative  shares  of  the  bankrupt 
in  the  residuary  estate.  Stammers  «.  Elliott, 
3  L.  B.,  Ch.  195  ;  37  L.  J.,  Chanc.  353  ; 
18  L.  T.,  N.S.  1;  16  W.  B.  489.     (Eng.) 

92.  Expunging  and  reducing.    A 

surety  had  paid  a  debt  of  a  bankrupt  after 
the  bankruptcy,  with  interest  down  to  the 
payment,  and  proved  the  whole  amounts 
paid,  including  interest  subsequently  to  the 
fiat,  but  no  dividend  had  been  declared.  An 
application  to  reduce  the  proof  after  seven 
years  had  elapsed  and  after  the  death  of  the 
surety  was  too  late.  Ex  parte  Sanderson, 
8  Be  G.,  Mae.  &  G.  849 ;  2  Jm.,  N.  S. 
1217 ;  26  L.  J.,  Bank.  26.    (Erg.) 

93.  Where  a  bankrupt  had  absconded  to 
America,  and  the  commissioners  had  ex- 
punged the  proof  of  a  debt,  relying  chiefly  on 
the  evidence  aflforded  by  the  entries  in  his 
books,  the  proof  was  oi-dered  to  be  restored,  as 
evidence  of  this  description  ought  not  to 
have  countervailed  the  oath  of  the  creditor. 
Ex  parte  Boler,  1  Mont.,  D.  &  D.  602. 
(Eng.) 

94.  A  judge  of  probate  and  insolvency 
has  no  legal  authority  to  expunge  a  claim 
which  has  been  duly  proved  and  allowed 
before  him  against  the  estate  of  an  insolvent 
debtor  at  a  meeting  subsequent  to  that  at 
which  the  claim  was  proved,  and  without 
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the  consent  of  the  creditor  who  proved  it. 
Hall  V.  March,  11  Allen,  (Mass.)  563. 

95..  It  is  not  a  necessary  consequence 
of  an  order  to  expunge  a  proof,  that  the 
party  must  refund  any  dividends  received 
upon  it.  Ex  parte  Wilson,  1  Mont.,  D.  & 
2>.  586.    (Eng.) 

96.  The  commissioners  can  only  expunge 
a  proof  on  the  ground  that  the  debt  is  not 
due ;  and  it  is  irregular  for  them  to  state 
as  a  ground  for  expunging,  that  the  bank- 
rupt's liabihty  has  been  discharged.  Ex 
parte  Whitworth,  2  Mont.,  D.  &  B.  164. 
(Eng.) 

97.  The  treasurer  of  a  union,  lodged 
the  union  moneys  to  his  account  as  treasurer 
at  a  bank  in  which  he  was  a  partner.  The 
partners  assigned  their  property  to  trustees, 
to  be  administered  as  in  bankruptcy.  The 
guardians  of  the  union  called  on  his  sure- 
ties to  pay  the  balance  due  from  him  and 
they  paid  it.  The  sureties  then  received  a 
dividend,  on  a  proof  made  in  the  treasurer's 
name,  against  the  joint  estate.  After  this 
they  claimed  to  prove  against  his  separate 
estate.  Held,  that  the  claim  must  be  re- 
jected, without  prejudice  to  an  application 
to  expunge  the  joint  proof,  and  substitute  a 
proof  against  the  separate  estate.  Ex  parte 
Came,  3  L.  B.,  Ch.  463.     (Eng.) 

98.  A  proof  will  not  be  ordered  to  be  ex- 
punged merely  because  the  instrument  on 
which  proof  was  made  required  a  stamp. 
Ex  parte  Byrona,  3  Mont.,  B.  <S;  B.  53 ; 
S.  P.,  ex  parte  Christie,  8  Jur.  919.    (Eng.) 

99.  The  12  &  13  Vict.  o.  106,  s.  103, 
empowering  the  commission  to  expunge 
proof  was  not  confined  to  cases  where  new 
evidence  was  adduced.  Ex  parte  Thornton, 
ZBeG.(&  J.  454.    (Eng.) 

100.  Where  what  is  in  law  only  a  sepa- 
rate debt  has  been  proved  on  a  joint  estate, 
and  a  dividend  received,  the  court  will  order 
the  proof  to  be  expunged.  In  re  Ferrar, 
10  Jm.  Cham.,  B.  554.    (Eng.) 

101.  Certain  creditors  executed  a  deed 
of  release  to  their  debtor,  who  had  been  ad- 
judicated a  bankrupt,  for  the  purpose  of  en- 
abling him  to  petition  to  annul  the  adjudica- 
tion.   The  proceedings,  however,  became 
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abortiye,  by  reason  of  all  the  creditors  not 
having  joined  in  the  release.  Sometime  af- 
terwards he  applied  to  expunge  the  proof 
of  the  creditors  who  had  executed  the  re- 
lease. Held,  that  as  the  release  was  given 
for  a  particular  purpose,  it  could  not  be  used 
for  an  object  not  contemplated  at  the  time 
of  its  execution.  The  release  of  the  debt 
of  a  bankrupt  after  the  debt  has  been 
proved,  and  which  release  merely  expressed 
that  he  should  be  discharged  from  all  de- 
mands of  the  creditors,  would  not  annul  the 
creditor's  right  to  the  benefit  of  his  proof. 
Ex  parte  Oazeneau,  9  Jur.,  N.  S.  655 ;  8  L. 
T.,  N.  S.  11.     (Bng.) 

1 02.  A  mere  claim  cannot  be  expunged. 
Ex  parte  Dobson,  1  Mont.  <&  Ayr.  670 ;  4 
Beao.  (S;  Chit.  69.     (Bng.) 

103.  Where  a  creditor  proved  in  respect 
of  several  bills  of  exchange  drawn  by  the 
bankrupt  and  discounted  by  the  creditor, 
and  one  of  those  bills  was  subsequently 
wholly  paid,  held,  that  so  much  of  the  proof 
as  related  to  that  bill  must  be  expunged. 
Ex  parte  Barratt,  1  Glyn  &J.  327.  (Eng.) 

1 04.  Where  a  creditor  holding  bills  of 
exchange  proves  the  amount  of  his  debt, 
with  the  statement  that  he  holds  the  bills 
as  security,  and  any  of  the  bills  are  subse- 
quently paid  by  the  other  parties  to  them, 
the  amount  so  paid  must  be  deducted  from 
the  proof  and  the  dividends ;  or,  if  the  divi- 
dends have  been  paid  upon  the  whole  of  the 
proof  without  such  deduction,  the  assignees 
are  not  thereby  concluded,  for  the  court  will 
order  them  to  be  refunded ;  it  makes  no 
difference  whether  the  bills  have  been  de- 
posited without  indorsement,  or  have  been 
indorsed  by  the  bankrupt  to  the  creditor. 
jBa;  ^arte  Burn,  2  Bose,  55.     (Eng.) 

105.  When  an  indorser  of  a  bill  of  ex- 
change becomes  bankrupt,  and  the  holder 
proves  his  bill  under  the  commission,  and 
afterwards  compounds  it,  aud  discharges  the 
acceptor  without  notice  to  the  assignees  of 
the  indorser,  he  also  discharges  the  in- 
dorser's  estate,  and  the  proof  of  his  debt 
must  be  expunged.  Ex  parte  Smith,  3 
Bro.,  a.  0.\.    (Eng.) 

106.  A  bankrupt,  who  was  a  tavern 
keeper,  had  bought  of  petitioners  large  quan- 
tities of  wines  lying  in  the  docks,  which 


were  sold  to  him  by  sample,  for  stipulated 
prices,  and  at  long  credit,  and  for  which  the 
petitioners  delivered  to  him  the  usual  trans- 
fer warrants.  The  assignees  sold  the  wines 
by  auction  at  a  considerable  loss,  in  conse- 
quence of  which  the  commissioner  made  a 
reduction  in  the  proof,  on  the  ground  that 
the  prices  charged  for  the  wines  were  too 
high.  Held,  that  he  was  not  justified  in 
making  the  reduction.  Ex  parte  Beay,  3 
Beae.  &  Chit.  175.     (Bng.) 

107.  Fiduciary.  If  a  fiduciary  credi- 
tor does  not  prove  his  debt,  he  may  recover 
it  afterwards  from  the  discharged  bankrupt, 
by  showing  that  it  was  within  the  excep- 
tions of  the  act ;  if  he  proves  it,  however,  he 
is  estopped  from  afterwards  saying  that  his 
debt  was  not  within  the  law.  Chapman  v. 
Forsyth  et  al.  {U.  S.  S.  Ct.}  2  Howard, 
202. 

108.  May  be  withdrawn  by  cre- 
ditor. Where  proof  of  claim  is  made  with- 
out reference  to  security,  and  where  it  after- 
wards appear  by  supplemental  petition  that 
there  was  ample  security  for  the  claim,  and 
that  the  omission  was  by  inadvertence  of  the 
attorney  for  creditor,  S.nd  leave  is  asked  for 
the  withdrawal  of  the  proof  of  claim,  and 
that  the  creditor  be  returned  to  his  rights  as 
if  no  such  proof  had  been  made  ;  an  order 
will  be  made  giving  leave  to  the  court  to 
withdraw  such  proof,  and  that  he  be  rein- 
stated in  his  rights  as  if  no  such  claim  had 
been  filed.  In  re  Clark  &  Bininger,  5  JV. 
B.  M.  255. 

109.  Oil  bUl  of  exchange.  The 
holder  of  a  bill  of  exchange,  no  part  of  which 
has  been  paid,  may  prove  it  in  full  in  insol- 
vency against  tlie  estate  of  each  party  there- 
to, and  receive  a  dividend  from  each  upon 
his  whole  claim,  provided  he  does  not 
receive  in  all  more  than  the  amount  of  the 
bill ;  but  any  proof  sought  to  be  made  after 
he  has  been  paid  any  part  of  his  claim,  can 
be  only  for  the  unpaid  balance.  Sohier  v. 
Loring,  6  Cush.  (Mass.^  537. 

1 10.  On  note.  Where  the  liability  of 
a  bankrupt  as  indorser  on  certain  promissory 
notes  has  become  absolute,  a  creditor  hold- 
ing a  mortgage  upon  property  of  the  maker 
thereof,  as  security  for  their  payment,  may, 
nevertheless,  prove  the  full  amount  of  the 
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notes  against  the  bankrupt  as  indorser.    In 
re  Cram,  (Jfe.)  1  N.  B.  B.  132. 

111.  Practice  on.  If  a  defective  afiS- 
davit  is  produced,  the  commissioner  should 
not  reject,  but  adjourn  the  proof.  An  affi- 
davit in  support  of  a  deposition  of  proof  on 
a  bill  of  exchange,  must  state  the  considera- 
tion. Ex  parte  Maberley,  2  Mont.  &  Ayr. 
23.     (Eng.) 

112.  A  party  is  not  estopped  from 
amending  his  deposition  of  proof,  by  making 
a  second  deposition  contradictory  to  the  first; 
the  only  question  is,  which  is  the  more 
worthy  of  belief.  JBa;  parte  Britten,  3  Deac. 
&  Chit.  35.    (Eng.) 

113.  Where  a  creditor  has  been  guilty 
of  gross  negligence  in  omitting  to  prove  his 
debt,  or  to  enter  a  claim  upon  the  proceed- 
ings, the  court  will  not  stay  the  payment  of 
a  dividend  to  enable  him  to  prove,  although 
he  is  a  trustee.  Payment  of  a  dividend  is 
stayed  only  where  the  creditor  has  been 
prevented  from  proving  by  fraud,  accident, 
or  mistake.  £!x  parte  Todd,  2  Deac.  416. 
(Eng.) 

1 14.  A  stranger  to  the  commission 
obtained  an  assignment  of  the  creditor's 
proofs,  and  therewith  bought  part  of  the 
bankrupt's  estate  from  the  assignees.  Held, 
that  the  court  had  no  jurisdiction  to  set 
aside  the  purchase.  Ex  parte  Holder,  1 
Mont.  &  Ayr.  518.     (Eng.) 

115.  Commissioners  may  inquire  into 
the  consideration  of  a  judgment  debt.  Ex 
parte  Marson,  3  Mont.  &  Ayr.  155;  2 
Beac.  245;  S.  P.,  3  Beae.  79;  3  Mont.  <& 

-Ayr.i^^.    (Eng.) 

116.  If  a  creditor,  through  accident, 
omits  to  prove  at  a  final  dividend,  he  may 
be  permitted  to  prove  without  disturbing 
any  payment  made  by  the  assignees,  and 
placing  the  creditors  not  paid  in  the  same 
situation  as  if  he  had  originally  proved. 
Ex  parte  Day,  1  Mont.  212.     (Eng.) 

117.  Where  a  creditor  has  omitted  to 
prove  his  debt  until  after  a  dividend  has 
been  declared  and  is  in  course  of  payment, 

.the  court  will  not  permit  him  to  prove  so  as 
to  interfere  with  the  amount  of  the  dividend 


payable  on  the  proofs  of  the  other  creditors. 
Ex  parte  McCheane,  1  Mont.,  B.  &  B.  329. 
(Eng.) 

118.  In  proving  for  costs  ordered  to  be 
paid  in  a  divorce  suit,  the  order  for  payment 
must  be  set  out  in  the  proof  or  exhibited. 
Ex  parte  Collard,  10  i.  T.,  N.  S.  792. 
(Eng.) 

1 1 9.  A  petition  by  many  creditors  to 
prove  is  not  multifarious  if  they  have 
a  common  object.  Ex  parte  Bonsfield,  1 
Munt.  128.     (Eng.) 

120.  Nor  is  a  petition  to  prove  and 
remove  assignees.  Ex  parte  Howell,  1 
Mont.  129.     (Eng.) 

121.  The  petition  of  three  creditors  for 
an  order  to  prove  three  distinct  debts  is 
multifarious.  The  court  will  not  permit 
the  claims  of  different  persons  to  be  united 
in  the  same  petition.  Ex  parte  Saer,  1 
Mont.  &  Mac.  280.     (Eng.) 

122.  The  proof  of  a  debt  must  be  abso- 
lutely rejected  by  the  commmissioners  to 
warrant  a  petition  for  an  order  to  prove  it. 
ExparteM.a,Tson,2Beac.  245.     (Eng.) 

123.  A  petition  to  be  admitted  to  prove 
a  debt  which  the  commissioners  have  re- 
jected, should  state  the  grounds  of  their 
rejection.  Ex  parte  Curtis,  1  Bose,  274 ; 
ex  parte  Schmalding,  Buck,  93 ;  ex  parte 
Wilson,  1  Cox,  308;  ex  parte  Baker,  1 
Mont.  (&  cut.  156.     (Eng.) 

124.  Postponement  of.  Where  the 
proof  of  a  claim  is  postponed  by  the  regis- 
ter and  again  presented  after  the  election  of 
an  assignee,  it  must  be  treated  in  all  respects 
as  if  it  had  not  been  tendered  before.  In  re 
Herrman,  {N.  B.  N.  F.)  2  N.  B.  B.  161. 

125.  Promissory  notes.  Promisso- 
ry notes  may  be  proved  against  the  estate 
of  the  maker  in  insolvency,  although  the 
beneficial  interest  in  them  has  become  vested 
in  the  wife,  if  the  legal  title  to  them  has  not 
been  transferred  to  her.  Stearns  v.  Bullens, 
8  Allen,  (Jfass.)  581. 

126.  If  the  holders  of  a  promissory  note 
have  been  allowed  to  make  a  double  proof 
against  the  insolvent  estate  of  the  maker 
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and  also  of  the  indorser,  and  a  second  divi- 
dend has  been  declared  from  one  of  these 
estates,  which,  with  a  dividend  already  re- 
ceived from  each  of  them,  amounts  to  more 
than  the  claim,  as  proved,  although  less 
than  the  claim  with  interest,  they  are  not 
entitled  to  receive  any  more  of  such  second 
dividend  than  will  satisfy  the  amount  of  their 
claim  as  proved.  Blake  v.  Ames,  8  Allen, 
(Mass.')  318. 

1 27.  Rejection  of.  If  a  creditor,  who 
proves  his  debt  by  declaration,  flies  a  state- 
ment of  account  which  is  not  full,  true  and 
complete,  his  proof  ought  to  be  rejected. 
Ex  parte  Barnett,  4  L.  M.,  Ch.  68  j  19  L. 
T.,N.S.i06;  17  W.B.S8. 

128.  Separate  and  partnership. 
Where  the  property  of  one  who  has  been  a 
member  of  a  partnershipthat  is  dissolved,  is 
assigned  under  St.  1838,  c.  163,  the  creditors 
of  such  partnership  are  entitled  to  prove 
their  claims  against  him,  and  an  account  is 
to  be  kept  distinguishing  between  his  sepa- 
rate and  joint  debts  which  are  so  proved. 
Barclay  &  Goodhue  v.  Phelps,  4  Met. 
(Mass.')  397. 

129.  Which  had  been  purchased. 
Where  nearly  all  the  debts  against  a  bank- 
rupt copartnership  composed  of  three  co- 
partners have  been  puchased  in  the  interest 
of  two  of  the  copartners,  by  two  of  their 
friends,  to  whom  the  money  for  such  pur- 
chase was  furnished  by  those  partners,  the 
third  partner,  not  contributing  to  such  pur- 
chase, objects  to  the  proof  of  the  purchased 
claims  as  illegal,  although  it  is  not  denied 
but  that  they  had  been  originally  bona  fide 
claims  against  the  copartnership.  Held, 
that  a  decree  will  be  entered  pr-viding: 
First.  For  the  payment  in  full  by  the  assig- 
nee of  the  unpaid  and  unpurchased  proved 
debts  with  interest.  Second.  For  the  pay- 
ment into  court  of  the  amount  of  the  unpaid 
debts  which  have  not  been  proved,  with  in- 
terest. Third.  For  the  payment  of  the  com- 
mission of  the  assignee  and  the  charge  fees, 
disbursements  and  expenses  of  the  attor- 
neys and  counsel  and  the  fees  of  the  regis- 
ter and  clerk ;  for  the  payment  to  the  two 
purchasers  (friends  of  the  bankrupts)  of 
the  amount  paid  out  by  them  in  the  pur- 
chase of  the  copartnership  debts,   togethw 


with  interest  on  such  sum.  Fourth.  For 
the  transfer  of  the  remainder  of  the  estate 
by  the  assignee  to  the  bankrupts  jointly  by 
proper  instruments.  In  re  Lathrop  et  al. 
(S.  D.  N.  Y.)  5  N.  B.  B.  43. 

130.  Who  may  make.  A  bankrupt 
trustee  will  be  allowed  to  prove,  but  not  to 
receive  trust  dividends.  Ex  parte  Strettell, 
1  Mont  <&  Chit  165.     (Eng.) 

•  131.  The  court  ordered  a  bankrupt  ex- 
ecutor to  prove  against  his  own  estate,  and 
the  assignees  to  pay  the  dividends  into  the 
hands  of  the  accountant  general,  to  the 
credit  of  a  cause  pending  for  the  adminis- 
tration of  assets.  Ex  parte  Coleman,  2 
Beac.  &  Chit  584.    (Eng.) 

132.  An  executor  and  trustee  having 
committed  a  devastavit,  is  precluded  from 
proving  under  his  bankruptcy.  Ex  parte 
Moody,  2  Rose,  418.     (Eng.) 

1 33.  If  an  executor,  who  is  directed  to 
carry  on  his  testator's  partnership  trade, 
exceeds  his  authority,  by  employing  the  as- 
sets in  his  trade  to  an  extent  not  warranted 
by  the  will,  and  the  surviving  partner  and 
executor  become  bankrupt,  the  excess  of  the 
assets  so  employed  may  be  proved  by  the 
executor  under  their  commission.  Ex  parte 
Kichardson,  Buck,  202,  421 ;  3  Madd.  138. 
(Eng.) 

1 34.  Where  the  executor  under  the  will 
of  a  creditor  of  a  bankrupt  firm,  declines  to 
make  proof  against  the  estate,  on  the  ground 
that  he  is  ignorant  of  the  circumstances  un- 
der which  the  debt  accrued,  the  court  will 
allow  proof  by  the  residuary  legatees  under 
the  will,  subject  to  a  direction  for  payment 
of  the  dividend  to  the  executor.  Ex  parte 
Caldwell,  13  W.  M.  952.     (Eng.) 

135.  Where  a  creditor  becomes  bank- 
rupt, he  must  join  with  his  assignee  in  an 
affidavit  in  proof  of  the  debt.  The  affidavit 
of  the  assignee  alone  is  not  sufficient.  Ex 
parte  Robson,  2  Mont,  1).  &  JO.  65.   (Eng.) 

136.  An  executor  banKrupt  cannot 
without  an  order  of  the  court,  prove  under 
his  own  commission,  in  respect  of  a  debt  due 
from  him  to  the  testator's  estate.  Ex  parte 
Shaw,  1  Gh/n  &  J.  127     <Eng.) 
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137.  Where  a  bankrupt  is  executor,  and 
money  of  his  testator  comes  to  the  hands 
of  his  assignees,  he  shall  be  admitted  a  cred- 
itor for  that  money ;  but  the  dividends 
shall  be  paid  into  bank,  for  the  use  of  the 
creditors' of  the  deceased.  Ex  parte  Leeks, 
2  Bro.,  C.  C.  596.     (Eng.) 

1 38.  Where  a  bankrupt  and  another  are 
executors  of  a  creditor  of  the  bankrupt,  the 
court  will  permit  the  other  executor  to 
prove  the  debt,  although  there  is  a  suit 
pending  in  the  ecclesiastical  court  as  to  the 
executionship.  Ex  parte  Shakeshaft,  3 
Bra.,  C.  C.  198.     (Eng.) 

139.  A  solvent  partner  cannot  prove 
against  the  estate  of  his  copartner,  so  long 
as  there  are  joint  creditors  unpaid,  although 
the  joint  estate  is  ample  to  pay  the  joint 
creditors.  Ex  parte  Bass,  36  L.  J.,  Bank. 
39.     (Eng.) 

140.  A  creditor  who  takes  a  preference 
contrary  to  the  provisions  of  section  thirty- 
nine  of  the  U.  S.  bankrupt  act  of  1867,  can- 
not prove  his  debt  in  bankruptcy  if  his 
debtor  is  adjudged  a  bankrupt  within  six 
mouths  thereafter.  Jw  re  Walton,  (firegon,') 
4  N.  B.  B.  154. 

141 .  A  creditor  who  has  received  a  pre- 
ference contrary  to  the  U.  S.  baukrupt  act 
of  1867,  but  afterwards  surrenders  volun- 
tarily to  the  assignee  in  bankruptcy  all  the 
property  and  accounts  received  by  the  pre- 
ference, is  entitled  to  prove  his  debt.  In  re 
Montgomery,  (S.  D.  N.  Y.)  3  N.  B.  B.  97. 

142.  Where  a  married  woman  holds 
the  note  of  a  firm  of  which  her  husband 
was  a  member,  given  by  said  firm  to  him 
for  his  contribution  to  capital  stock,  such 
note  is  not  evidence  of  debt  against  the  firm 
and  she  can  only  prove  as  against  her  hus- 
band and  participate  in  the  dividends  of  his 
individual  estate.  In  re  Frost,  (Mich.')  3 
N.  B.  B.  180. 

148.  A  creditor  who  had  received  a 
chattel  mortgage  of  debtor's  entire  stock  of 
goods  surrendered  his  security  and  sought 
to  prove  his  debt.  The  court  decided  that 
the  mortgage  was  a  conveyance  of  property 
under  the  39th  section  of  the  U.  S.  bankrupt 


act  of  1867,  and  under  all  the  circumstan- 
ces the  creditor  was  not  entitled  to  prove 
his  debt.  In  re  Colman,  (JV.  D.  N.  T.)  2 
N.  B.  E.  172,  citing  in  re  Princeton,  1  N 
B.  B.  178. 


PROPERTY. 

1 .  The  property  of  a  bankrupt  after  he 
has  filed  his  petition  is  not  liable  to  be  taken 
on  execution,  and  the  court  will  prevent  such 
interference  by  injunction.  In  re  Wallace, 
iOregon,')2N'.B.B.62. 

2.  Property  contained  in  a  bankrupt's  in- 
ventory is  brought  into  thfe  bankruptcy 
court  eo  instante  from  the  filing  of  the  bank- 
rupt's petition,  and  thereby  placed  in  the 
custody  and  under  the  protection  of  such 
court.    In  re  Vogel,  2  JV.  B.  B.  138. 

3.  Property  once  in  the  custody  of  the 
bankruptcy  court,  no  other  person  acting 
under  process  from  any  other  court  can 
interfere  therewith,  without  permission  of 
the  bankruptcy  court;  doing  so  is  a  con- 
tempt of  the  bankruptcy  court.  Peck  v. 
Jenness,  7  Howard,  612,  625 ;  Williams  v. 
Benedict,  8  id.  107,  112 ;  Wiswall  v.  Samp- 
son, 14  id.  52,  66 ;  Peale  v.  Phipps,  id.  368, 
374;  Taylor  B.  Carryl,  2  it?.  583,  594;  Free- 
man V.  How,  24  id.  450  ;  Buck  v.  Colbath, 
3  Wallace,  334. 

4.  The  bankrupt  act  has  conferred  ample 
jurisdiction  on  bankruptcy  courts  over  pro- 
perty in  specie  in  possession  of  an  officer  of 
that  court.     In  re  Vogel,  2  N.  B.  B.  138. 

5.  A  bankrupt's  property  seized  in  re- 
plevin suits  by  a  sheriff  subsequent  to  adjudi- 
cation of  bankruptcy,  must  be  returned  to 
assignee,  or  if  sale  thereof  has  taken  place, 
the  value  thereof.  In  re  Vogel,  2  JV.  B.  B. 
130. 

6.  Assigned  for  benefit  of  credi- 
tor, setting  aside  sale  of.  After  the 
property  of  a  debtor  assigned  by  him  for  the 
benefit  of  his  creditors,  has  been  taken  by 
them  under  an  agreement  with  him  in  full 
discharge  of  their  debts,  and  afterwards  pur- 
chased of  them  by  the  assignee,  and  a 
greater  amount  paid  out  by  him,  including 
his  own  interest  as  creditor,  than  the  value 
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of  the  property  assigned,  a  creditor  not  a 
party  to  the  assignment  cannot  set  it  aside 
by  trustee  process.  Leland  v.  Drown,  12 
Grays'  (^Mass.')  437. 

7.  Disposal  of  by  assignee.    In 

making  sales  of  personal  property,  the  as- 
signee shall  give  at  least  ten  days'  notice  of 
the  time  and  place  of  the  sale,  and  of  the 
articles  to  be  sold,  by  advertisement  in  one 
or  more  newspapers,  to  be  designated  by  the 
court  or  by  a  register,  and  by  posted  hand- 
bills, or  otherwise,  as  he  may  think  best  for 
the  interest  of  the  estate,  or  as  the  court 
may  order ;  and  he  shall  give  like  notice  of 
the  sale  of  any  real  estate  at  least  twenty 
days  before  such  sale.  Upon  his  application 
to  the  court,  and  for  good  cause  shown,  the 
assignee  may  be  authorized  to  sell  any  speci- 
fied portion  of  the  bankrupt's  estate  at  pri- 
vate sale.  The  court  by  order,  in  special 
cases,  may  dispense  with  newspaper  and 
handbill  advertisements.  In  making  sale  of 
the  franchise  of  a  corporation,  it  may  be 
offered  in  fractional  parts,  or  in  certain  num 
bers  of  shares,  corresponding  to  the  number 
of  shares  in  the  bankrupt  corporation.  And 
in  making  sale  of  the  real  estate  of  a  bank- 
rupt, the  assignee  shall,  unless  otherwise 
ordered  by  the  court,  offer  the  same  in  lots 
or  parcels,  if  it  exists  in  separate  parcels,  in 
such  manner  as  may  be  for  the  interest  of 
the  creditors  of  the  estate.  General  order 
No.  21,  Sup.  Gt.  U.  S. — In  bankruptcy. 

8.  Disputed  title  of.  If  the  assignee 
desires  to  settle  a  controversy  under  section 
17  of  the  U.  S.  bankrupt  act  of  1867,  or  to 
have  it  sold  because  the  title  is  in  dispute 
under  section  25  of  said  act,  he  must  apply 
to  the  court  by  petition.  In  re  Graves,  (iS. 
D.  N.  r.)  1  N.  B.  B.  19. 

9.  Exempt  proceeds  of.  Where  the 
assignee  only  set  aside  as  exempt  property  to 
a  householder  certain  things  which  were  ex- 
empt under  the  law  of  the  bankrupt's  domi- 
cil,  to  the  amount  of  sixteen  dollars  and 
fifty  cents,  and  there  was  amongst  the  bank- 
rupt's assets  a  stock  of  dry  and  fancy  goods, 
which  stock  sold  for  thirteen  hundred  and 
thirty-three  dollars  and  forty-two  cents,  a 
portion  of  which  had  been  claimed  as  ex- 
empt property,  under  the  various  provisions 
of  the  bankrupt  act,  to  an  amount  which 
would  equal  five  hundred  dollars,  Wt  wbich 


was  disallowed  by  the  assignee,  and  on  a 
case  stated  between  the  assignee  and  the 
bankrupt  as  to  the  above  facts,  a  reference 
is  made  by  the  register  to  the  court  for  its 
decision  as  to  whether  any  money  allowed 
should  be  made  to  the  bankrupt  out  of  the 
proceeds  of  the  sale.  Held,  that  until  it  ap- 
pears which  articles  of  the  stock  of  dry  and 
fancy  goods  were  claimed  as  exempt,  it  is 
not  possible  to  decide  on  that  point,  but 
that  under  the  term  "article"  or  "neces- 
saries," money  cannot  be  set  apart  unless 
such  money  is  the  proceeds  of  specific  things 
which  ought  to  have  been  set  apart  under 
the  head  of  "  other  articles  and  necessaries" 
of  the  bankrupt.  In  re  Welch,  (S.  D.  N. 
r.)  5  iV".  B.  M.  348. 

10.  Fraudulently  conveyed.  Prop- 
erty fraudulently  conveyed  before  the  pas- 
sage of  the  IT.  S.  bankrupt  act  of  1867,  may 
be  recovered  back  by  the  assignee  in  bank- 
ruptcy for  the  benefit  of  the  creditors. 
Bradshaw  v.  Klein,  (Ind.^)  1  N.  B.  R.  146; 
citing  Carr  v.  Hilton,  1  Curtis'  Bep.  230. 

11.  Fraudulent  conveyal,  recov- 
ery of.  The  assignees  of  an  insolvent  debt- 
or brought  a  bill  in  equity  to  set  aside  con- 
veyances of  property  made  by  the  debtor  to 
the  defendants,  as  made  and  taken  either 
without  consideration  and  in  fraud  of  cred- 
itors, or  by  way  of  unlawful  preference, 
contrary  to  the  insolvent  laws  charging  the 
defendants,  in  the  common  form,  with  com- 
bining and  confederating  with  divers  other 
persons  to  the  plaintiffs  unknown,  and  pray- 
ing for  relief  against  the  defendants  jointly 
and  severally ;  and  the  court,  after  a  hearing 
upon  the  merits,  decreed  that  the  demands 
set  up  by  the  defendants  in  their  several  an- 
swers, were  justly  due  them  from  the  insol- 
vent, and  that  the  conveyances  of  property 
in  payment  thereof  were  not  made  in  viola- 
tion of  the  insolvent  laws,  and  dismissed 
the  bill.  Held,  that  this  decree  was  a  bar 
to  an  action  of  trover  by  the  assignees  for 
the  same  property  against  one  of  the  de- 
fendants in  the  suit  in  equity.  Bigelow  v. 
Winsor,  1  Gi-ay,  {Mass.')  299. 

1 2 .  Fraudulently  transferred. 
Property  fraudulently  transferred  by  an  in- 
solvent prior  to  his  discharge  under  the 
insolvent  laws,  still  remains  his  property  as 
it  respects  his  creditors;  and  the  trustees 
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when  qualified,  may  recover  the  same  under 
the  provisions  of  the  act  of  1836.  The 
power  to  recover  such  property  expressly 
given  by  the  36th  section  of  the  act,  is 
merely  cumulative,  and  does  not  restrain  or 
limit  the  terms  of  the  34th  section  of  that 
act.     Moncure  v.  Hanson,  15  Pa.  B.  385. 

13.  Held  by  bankrupt's  wife,  pur- 
chased during  coverture.  Where  a 
man's  wife  purchases  real  estate  which  had 
been  previously  held  on  contract  by  the  hus- 
band, but  the  deed  is  made  out  to  the  wife, 
although  it  was  not  recorded  fo^  a  number 
of  years,  and  it>  appears  that  the  man  him- 
self was  indebted  at  the  time  of  the  con- 
veyance, the  deed  to  the  wife  will  be  set 
aside  notwithstanding  the  wife  has  earned 
much  of  the  money  paid  for  the  land  by  her 
own  exertions.  Such  property  will  be  de- 
clared assets  of  the  bankrupt's,  and  the  wife 
will  be  directed  to  convey  the  property  to 
the  assignee.  Keating  v.  Keefer,  (Mich.')  5 
N.  B.  E.  133. 

14.  Held  by  receiver,  or  assign- 
ment for  benefit  of  creditors.  A 
debtor  applying  for  a  discharge  from  his 
debts  under  the  statute,  must  state  fully 
the  account  of  his  property  in  which  he 
has  any  interest,  including  such  as  has  been 
transferred  to  a  receiver  under  a  judgment, 
or  under  an  assignment  for  the  benefit  of 
creditors.    In  re  Billings,  21  How.  Pr.  448. 

15.  In  debtor's  possession  not 
affected  by  insolvency.  An  assign- 
ment under  the  insolvent  laws  does  not  vest 
in  the  assignee's  property  which  has  been 
put  into  the  hands  of  the  debtor  for  the 
fraudulent  purpose  of  giving  him  a  false 
credit,  although  some  of  the  creditors  may 
have  been  defrauded  thereby.  Audenried  v. 
Betteley,  5  Allen,  (Mass.')  382. 

16  Not  exempt.  All  the  property 
conveyed  by  the  bankrupt  in  fraud  of  his 
creditors,  all  rights  in  equity,  choses  in  ac- 
tion, patents  and  patent  rights,  and  copy- 
rights ;  all  debts  due  him  or  any  person  for 
his  use,  and  all  liens  and  securities  therefor, 
and  all  his  rights  of  action  for  property  or 
estate,  real  or  personal,  and  for  any  cause 
of  action  which  the  bankrupt  had  against 
any  person  arising  from  contract,  or  from  the 
unlawful  taking  or  detention,  or  for  injury 
to  the  property  of  the  bankrupt,  and  all  the 


rights  of  redeeming  such  property  or  estate, 
with  the  like  right,  title,  power  and  author- 
ity to  sell,  manage,  dispose  of,  sue  for  and 
recover  or  defend  the  same,  as  the  bankrupt 
might  or  could  have  had  if  no  assignment 
had  been  made,  shall,  in  virtue  of  the  adju- 
dication of  banlcncpt  and  the  appointment  of 
his  assignee,  be  at  once  vested  im  such  assig- 
nee.    Section  14  U.  S.  bankrupt  act,  1867. 

17.  Where  a  bankrupt  has  not  complied 
with  the  state  laws  by  which  certain  real 
property  is  exempted  to  him,  such  property 
will  not  be  exempted  by  the  U.  S.  bankrupt 
act  of  1867.  In  re  Farish,  (N.  G.)  3  N.  B. 
iJ.  63. 

18.  Perishable.  In  all  cases  where 
goods  or  other  articles  come  into  possession 
of  the  messenger,  or  assignee,  which  are 
perishable  or  liable  to  deterioration  in  value, 
the  court  may,  upon  application,  in  its  dis- 
cretion, order  the  same  to  be  sold,  and  the 
proceeds  deposited  in  court.  General  Order 
No.  22,  Sup.  Ct.  U.  S.—In  bankruptcy. 

19.  Pledged.  A  bankrupt's  property 
pledged  must  be  sold  and  the  excess  proved 
as  a  debt.  Exparte  Twogood,  19  'Ves-  231. 
(Eng.) 

20.  A  depositary  has  a  right  to  avail  him- 
self of  his  pledge  to  its  utmost  extent  in 
point  of  proof,  and  to  his  fullest  and  most 
complete  indemnity  at  the  time  of  proving. 
Thus,  a  creditor,  with  whom  a  bill  of  ex- 
change had  been  deposited  as  a  security, 
first  proved  his  debt  against  the  estate  of  the 
drawee,  his  principal  debtor,  and  thereby  and 
by  other  means  reduced  his  debt  to  14/. 
Subsequently  to  that  the  acceptor  became 
bankrupt.  Under  his  commission  he  was 
entitled  to  prove,  not  only  the  14/.,  but  all 
the  interest  upon  his  debt  at  the  time  of 
making  the  proof  to  the  complete  liquida- 
tion of  the  account  in  respect  of  which  he 
held  the  biU  as  a  security.  Ex  parte  Mar- 
tin, 1  Rose,  87.     (Eng.) 

21.  Sale  of  after  commencement 
of  proceedings.  A  sale  by  a  debtor  of 
his  property,  made  by  debtor,  after  proceed- 
ings have  been  commenced  by  the  creditors 
to  have  him  adjudged  a  bankrupt,  will  be 
valid  if  the  purchaser  acted  in  good  faith 
and  without  notice  of  such  proceedings.  In 
re  Pratt,  (Mo.)  Unreported. 
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22.  Set  apart  to  bankrupt.  Under 
a  joint  and  separate  fiat  a  bankrupt's  allow- 
ance is  to  be  calculated  on  the  amount  of  his 
separate  estate,  together  with  his  share  of 
the  joint  estate,  not  on  the  gross  amount  of 
the  joint  estate.  Hx  parte  Lomas,  1  Mont. 
<&  Ayr.  525 ;  4  Deac.  &  Chit.  240.     (Eng.) 

23.  A  partner  is  entitled  to  an  allowance, 
although  his  separate  estate  does  not  con- 
tribute to  the  joint  estate  so  as  to  form  the 
statutable  amount  for  allowance.  Exparte 
Morris,  1  Mont.  505 ;  1  Deac.  <&  Chit.  526 ; 
S.  P.,  expa/rte  Gibbs,  1  Mont.  105.    (Eng.) 

24.  Where  one  of  three  partners  had 
paid  20s.  in  the  pound  on  his  separate  estate, 
and  1 2s.  6d!.  in  the  pound  had  been  paid  on 
the  joint  estate  ;  but  on  the  separate  estates 
of  the  other  two  partners  a  sufficient  divi- 
dend had  not  been  paid,  it  was  held,  that 
under  6  Geo.  4,  i;.  16,  s.  129,  the  first  men- 
tioned partner  was  entitled  to  an  allowance, 
for  his  sole  use,  of  five  per  cent.,  not  exceed- 
ing 400Z.  Ex  parte  Minchin,  1  Mont.  <& 
Mac.  135.     (Eng.) 

25.  The  words,  "  up  to  the  time  of  pass- 
ing his  last  examination,"  contained  in  24 
and  25  Vict.  c.  134,  s.  109,  mean  up  to  the 
time  appointed,  under  s.  140,  for  a  bankrupt 
to  pass  his  last  examination ;  and  therefore 
where  a  bankrupt  had  failed  to  pass  his  last 
examination  at  the  first  meeting,  the  allow- 
ance made  to  him  by  the  creditors  ceased. 
Ex  parte  Osborne,  10  Jur.,  N.  S.  1137  ;  13 
W.  M.  146 ;  11  L.  T.,  N.  S.  356 ;  34  L.  J., 
Bank.  15.     (Eng.) 

26.  The  power  given  by  12  and  13  Vict. 
c.  106,  s.  194,  to  a  commissioner,  to  make  an 
allowance  to  the  bankrupt,  is  not  taken  away 
by  24  and  25  Vict.  c.  134,  s.  109,  except 
where  creditors  come  to  an  actual  resolution 
under  the  latter  section.  Ex  parte 'EMerton, 
10  Jur.,  N.  S.  502 ;  33  L.  J.,  Bank.  32 ;  10 
L.  T.,  N.  S.  317,  722.     (Eng.) 

27.  If  creditors  present  at  the  first  divi- 
dend meeting  do  not  determine  whether  any 
and  what  allowance  shall  be  made  to  a  bank- 
rupt out  of  his  estate,  pursuant  to  24  &  25 
Vict.  0  134,  s.  174,  the  court  has  power 
under  12  &  13  Vict.  c.  106,  s.  195,  to  order 
the  statutory  allowance  therein  stated  to  be 
paid  to  the  bankrupt.    Ex  parte  Lovel,  35 


L.  J.,  Bank.  14;  1  i.  B.  134;  14  W.  B. 
186;  liL.T.,N.S.i51.    (Eng.) 

28.  Subject  to  liens,  how  sold. 
A  register  may  be  appointed  by  the  bank- 
ruptcy court  a  special  custodian  of  property, 
which  is  advertised  for  sale  under  a  mort- 
gage, and  be  directed  to  sell  the  same  under 
general  order  19  &  20,  with  the  authority 
to  make  other  advertisements  than  those  re- 
quired by  the  rules  of  court.  The  order 
should  designate  the  bank  in  which  the 
money  proceeds  of  the  sale  shall  be  deposited 
as  a  separate  fund,  subject  to  the  further 
orders  of  the  court.  The  register  may  be 
directed  also  to  make  the  deed  to  the  pur- 
chaser and  to  convey  title  under  the  order 
of  the  court,  free  from  certain  liens,  in  pur- 
suance to  section  20  of  the  act,  and  the  lien 
of  the  mortgage  will  be  transferred  from  the 
property  so  sold  to  the  proceeds  of  the  sale. 
If  advisable,  in  order  to  obtain  a  better  price 
for  the  property,  an  injunction  already 
granted  may  be  removed  or  modified,  so 
that  a  sale  may  be  had  under  a  judgment, 
and  the  referee  may  make  out  the  deed.  In 
re  Hanna,  (S.  D.  N.  T.)  5  N.  B.  B.  292. 

29.  Surrender  of.  Assignees  must 
surrender  to  the  proper  owners  property 
found  in  possession  of  the  bankrupt,  but 
belonging  to  other  parties.  In  re  Noakes, 
(Md  )  1  N.  B.  B.  164. 

30.  Transfer  of.  Transfers  of  per- 
sonal property  consisting  of  a  stock  of  goods 
by  an  insolvent  only  take  effect  from  its  de- 
livery. When  the  mortgagor  i-emained  in 
possession  of  his  stock  of  goods,  the  pro- 
perty mortgaged,  and  continued  with  con- 
sent of  the  mortgagee  to  make  sales  there- 
from, the  mortgage  does  not  constitute  a 
lien.  The  Second  National  Bank  of  Leaven- 
worth et  al.  V.  Hunt  et  ah  4  JV.  B.  B.  128. 

31.  Title  to  as  between  assig- 
nees. Where  a  bankrupt,  who  had  under 
a  second  bankruptcy  obtained  his  certificate, 
though  he  had  not  paid  15s.  in  the  pound, 
commenced  business  as  a  tailor  and  draper, 
and  continued  such  business  for  five  years, 
without  any  interference  on  the  part  of  his 
creditors,  and  sent  his  circulars  to  several 
creditors,  who  had  proved  their  debts,  and 
also  to  one  of  the  creditor's  assignees  under 
such  second  bankruptcy,  and  during  all  the 
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time  exposed  his  stock  for  sale,  and  had  a 
conspicuous  sign  with  his  name  thereon 
on  the  premises,  and  then  became  bankrupt 
a  third  time,  it  was  held,  that  the  assignees 
under  the  second  bankruptcy  had  no  claim 
to  the  bankrupt's  assets,  as  they  passed  to 
and  vested  in  the  assignees  under  the  third 
bankruptcy.  Ex  parte  Jungmichel,  2 
Mont.,  B.  &  D.  471 ;  6  Jur.  87.     (Eng.) 

32.  Where  assignees  under  a  second 
bankruptcy  permit  the  bankrupt,  who  has 
obtained  his  certificate,  but  not  paid  15s.  on 
the  pound,  to  go  into  business  and  gain 
credit  as  a  trader,  and  a  third  flat  issues 
against  the  bankrupt,  the  assignees  under 
the  second  bankruptcy  have  no  title  to  any 
of  the  bankrupt's  property,  either  real  or 
personal,  but  the  whole  thereof  rests  in  the 
assignees  under  the  third  bankruptcy.  Ex 
parte  Butler,  2  Mont,  D.  &  D.  731 ;  6  Jur. 
957.     (Eng.) 

33.  Vesting  in  assignees.  Where 
the  equitable  title  to  the  whole  or  an  ascer- 
tained part  of  specific  property  has  been 
conveyed  before  bankruptcy  by  a  transfer 
complete  and  absolute,  such  equitable  title 
does  not  vest  in  the  assignees  of  the  bank- 
rupt. Burn  V.  Caravalho,  in  error,  4  iV.  (& 
M.  889  ;  I  A.  S  E.  883,  affirmative  judg- 
ment, in  Caravalho  v.  Burn,  3  JB.  c&  Ad. 
382;  IM.SM.IOO.     (Eng.) 

34.  A.,  being  indebted  to  C,  and  having 
goods  in  the  hands  of  an  agent  at  a  foreign 
port,  promised  0.  by  letter,  that  he  would 
direct  his  agent  to  deliver  over  the  goods  to 
C  .'s  agent  at  the  foreign  port,  and  afterwards 
did  so  direct  his  agent  by  letter.  While  the 
letter  was  on  its  way  to  his  agent,  A.  became 
bankrupt  and  a  commission  issued  against 

'  him,  and  the  goods  were  afterwards  delivered 
to  C.'s  agent  by  A.'s  agent  in  ignorance  of  the 
bankruptcy.  Held,  that  C.  had  a,  good  title 
in  equity  to  the  goods,  as  against  the  assig- 
nees of  A.  in  bankruptcy.  Burn  v.  Cara- 
valho, 4  Mylne  &  C.  690;  3  Jwr.  1141. 
(Eng.) 


PBOTECTED  TRANSACTIONS. 

1.  "WTiat  are  and  what  are  hot. 

Where  S.  being  indebted  to  the  defendant, 

executed  to  him  as  security  a  bill  of  sale  of 

Gaz.  92 


his  goods.  Afterwards,  on  the  12th  Febru- 
ary, S.  in  whose  apparent  order  and  dispo- 
sition the  goods  remained,  was  arrested  and 
sent  to  prison .  On  the  16th  the  defendant 
knowing  that  S.  had  been  arrested,  left  no- 
tice demanding  repayment,  with  S.'s  wife 
and  immediately  afterwards  took  possession 
of  the  goods,  and  sold  them.  On  the  18th 
the  defendant  petitioned  the  court  of  bank- 
ruptcy m/orma^awperis,  and  on  the  23d  was 
brought  up  to  the  county  court,  and  adjudi- 
cated a  bankrupt.  It  was  held,  that  under 
24  &  25  Vict.,  c.  134,  s.  103,  the  adjudication 
though  _  made  upon  the  23d,  had  relation 
back  to  the  12th,  the  date  of  the  sending  of 
S.  to  prison,  and  the  goods  being  then  in  his 
apparent  order  and  disposition,  with  the  con- 
sent of  the  true  owner,  passed  to  the  assig- 
nees, sec.  133  of  the  12  &  13  Vict.,  c.  106, 
affording  no  protection  in  such  a  case.  Bram- 
well  V.  Eglington,  10  Jur.,  N.  S.  683 ;  33 
L.  J.,  Q.  B.  130 ;  12  W.  B.  551 ;  10  L.  T., 
N.  8.  295;  5  B.  (&  (S.  29;  affirmed  on  ap- 
peal, 35  L.  J.,  Q.  B.  163 ;  1  L.  B.,  Q.  B. 
494.     (Eng.) 

2.  Under  12  &  13  Vict.  c.  106,  s.  133, 
contracts,  dealings  and  all  transactions  en- 
tered into  with  a  bankrupt  bona  fide  before 
the  iiling  of  the  petition,  are  valid,  notwith- 
standing a  prior  act  of  bankruptcy,  provided 
the  party  had  not  notice  of  the  act  of  bank- 
ruptcy. Brewin  v.  Short,  5  El.  (&  Bl.  227  ; 
1  Jur.,  N.  S.  798 ;  24  L.  J.,  Q.  B.  297. 
(Eng.) 

3.  Where  a  trader  took  possession  of 
goods  under  an  agreeement  with  the  owner 
that  he  should  Keep  possession  for  a  year  on 
payment  of  a  certain  sum,  but  if  the  money 
was  not  paid  on  a  certain  day,  the  owner 
should  be  at  liberty  to  retake  them.  The 
goods  continued  in  the  possession  of  the  tra- 
der until  the  agreed  time  of  payment,  when 
the  money  not  having  been  paid  the  owner 
sold  them,  after  an  act  of  bankruptcy  com- 
mitted by  the  trader,  but  before  the  flat  is- 
sued. It  was  held,  that  this  was  a  transac- 
tion protected  by  2  &  3  Vict.  c.  29,  s.  1 
Young  V.  Hope,  2Exch.  105.     (Eng.) 

4.  Where  a  trader,  on  the  2d  October, 
gave  A.,  one  of  his  creditors,  an  order  for 
money  drawn  by  a  board  on  their  treasurer, 
payable  to  the  trader,  but  without  nego- 
tiable   words.     On    the   4th    October    the 
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trader  committed  an  act  of  bankruptC}',  of 
which  the  amount  of  the  order  was  paid  to 

A.  by  the  treasurer.  On  the  22d  of  Novem- 
ber a,  fiat  issued  against  the  trader.  It  was 
held,  that  the  assignees  of  the  trader,  could 
not  recover  the  amount  of  the  order,  as  this 
was  a  transaction  protected  by  2  &  3  Vict. 
c.  29,  s.  1 ;  and  that  the  transaction  was, 
so  far  as  the  bankrupt  was  concerned,  com- 
plete on  the  2d  October.  Green  v.  Brad- 
Beld,  IC.(&K.  449.     (Eng.) 

5.  Where  a  bankrupt,  whose  property 
had  been  seized  in  execution,  with  a  view  of 
protecting  himself,  sent  to  request  a  friendly 
creditor,  but  who  knew  nothing  of  his  being 
in  bankrupt  circumstances,  to  issue  execu- 
tion against  him,  which  was  accordingly 
done  it  was  held,  that  the  transaction 
was  not  protected  or  rendered  valid  by  2  & 
3  Vict.  c.  29,  s.  1.  Hall  v.  Wallace,  7  M. 
&  W.  353;  5  Jur.  198.     (Eng.) 

6.  On  the  29th  December,  1842,  A.  dis- 
trained for   120Z.  for  rent  due  to  him  from 

B.  at  Michaelmas,  the  goods  of  B.,  which 
were  then  in  the  possession  of  C,  to  whom 
they  had  been  conveyed  by  deed  on  the  13th 
of  December,  in  trust  for  B.'s  creditors. 
On  the  3d  of  January,  1843,  it  was  agreed 
between  A.  and  C.  that  the  rent  should  be 
paid,  A.  consenting  to  forego  the  quarter's 
rent  due  at  Christmas.  The  goods  were  ac- 
cordingly appraised  and  condemned  at  1361. 
being  the  amount  of  the  rent  and  expenses, 
and  that  sum  was  handed  over  to  A.  On 
the  9th  of  January  a  fiat  issued  against  B., 
the  act  of  bankruptcy  being  the  execution  of 
the  deed.  It  was  held,  that  so  much  of  the 
sum  so  paid  to  A.  as  exceeded  a  year's  rent 
was  not  money  received  to  the  use  of  the 
assignees.  Lackington  v.  Elliott,  7  M.ct  G. 
538 ;  8  iScott,  N.  B.,  275 ;  8  Jur.  695 ;  13 
L.  J.,  a.  p.  153.     (Eng.) 

7.  The  true  owner  of  goods,  in  the  order 
and  disposition  of  a  bankrupt  at  the  time  of 
the  act  of  bankruptcy,  may,  at  any  time  be- 
fore the  filing  of  the  petition,  not  having  no- 
tice of  the  act  of  bankruptcy,  remove  the 
goods  out  of  the  possession  of  the  bankrupt, 
and  retain  the  same  against  his  assignees, 
even  though  they  obtain  an  order  of  sale,  as 
the  removal  of  the  goods  is  a  dealing  or 
transaction  protected  under  the  statute. 
Graham  v.  Furber,  2  C.  L.B.  10;  14  G..B. 
134;18  Jmj-.  61;  23  L.  J.,  C.  P.  10.  (Bug.) 
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1.  The  12  &  13  Vict.  c.  106,  s.  113,  which 
made  "any  officer"  who  shall  detain  a  bank- 
rupt in  custody  after  he  shall  have  produced 
his  protection  liable  to  penalties,  did  not  ap- 
ply to  the  gaoler  or  governor  of  a  prison 
where  the  bankrupt  was  taken  after  his  ar- 
rest, but  only  to  the  officer  actually  arrest- 
ing the  bankrupt.  Meyers  v.  Veitch,  38  L. 
J.,  Q.  B.  316;  4  L.  B.  Exch.  649;  7  W. 
B.  918 ;  20  L.T.,N.S.  847.    (Eng.) 


2.  A  bankrupt  in  custody  under  a  com- 
mitment in  the  nature  of  a  criminal  process 
is  not  entitled  to  protection  under  12  &  13 
Vict.  c.  106,  s.  112.  Bancroft  v.  Mitchell, 
8  B.  (&  S.  558 ;  30  L.  J.,  Q.  B.  257  ;  2  L. 
B.,  Q.  B.  549;  16  L.  T.,  N.  S.  558;  15 
TF.iJ.  1132.    (Eng.) 

3.  Certificate  of.  A  certificate  of  pro- 
tection, duly  granted  by  a  commissioner  to 
a  petitioning  creditor,  is  no  bar  to  a  subse- 
quent action  against  such  debtor,  brought 
by  a  creditor  who  has  notice  of  all  the  pro- 
ceedings under  the  act,  for  a  debt  inserted 
in  the  debtor's  petition.  Blackford  v.  Hill, 
15  Q.  B.  116  ;  19  L.  J.,  B.  346.     (Eng.) 

4.  Such  a  certificate  amounts  to  no  more 
than  a  protection  of  the  debtor  from  arrest. 
Id. 

5.  A  certificate  must  certify  the  filing  of 
the  petition,  and  not  merely  that  a  resolution 
of  agreement  was  duly  assented  to,  and  ap- 
proved and  filed  by  the  commissioner.  Tem- 
ple V.  Sleigh,  9  C.  B.  348.     (Eng.) 

6.  A  certificate  of  the  filing  of  the  resolu- 
tion of  the  creditors  agreeing  to  a,  composi- 
tion, with  the  commissioner's  protection  in- 
dorsed thereon,  does  not  operate  to  protect 
the  debtor's  goods  from  seizure  under  a  fi. 
fa.  upon  a  judgment  obtained  before  the 
date  of  the  petition.  Davis  v.  Percy,  1  L. 
B.,  C.  P.  1.     (Eng.) 

7.  Of  bankrupt  from  arrest.     A 

bankrupt  may  be  taken  by  his  bail  for  the 
purpose  of  surrendering  him,  even  though 
he  have  a  protection  from  arrest;  and  if 
they  neglect  to  take  him,  their  liability  may 
become  fixed.  Payne  v.  Spencer,  6  M.  & 
S.  237.     (Eng.) 

8.  The  privilege  of  a  bankrupt  from  ar- 
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rest  during  his  examination,  extends  to  an 
attachment  issued  for  a  contempt  in  not  pay- 
ing money  into  court.  Dx  parte  Bury,  3 
Mont.,  D.  <t  B.  309  ;  7  Jur.  406.     (Eng.) 

9.  Or  not  paying  money  under  an  award, 
made  a  rule  of  court.  Ex  parte  Parker,  3 
Ves.  554.    (Eng.) 

1 0.  A  bankrupt  is  not  protected,  by  an 
order  of  protection,  from  arrest  at  the  suit 
of  a  subsequent  creditor,  even  though  he  has 
not  passed  his  final  examination.  Phillips 
i;.  Poland,  35  L.  J.,  C.  P.  218;  I  L.  JR., 
C.  P.  204 ;  12  Jur.,  N.  S.  260  ;  s.  c.  35  L. 
J.,  Bank.  19;  12  Jur.,  N.  S.  425 ;  14  L.  T., 
N.  8.  502 ;  IL.B,.  356.     (Eng.) 

1 1 .  Trespass  was  not  maintainable 
against  a  plaintiff  in  action,  or  his  attorney, 
for  suing  out  an  execution,  and  causing  the 
defendant  to  be  arrested  under  it,  the  de- 
fendant, at  the  time,  having  an  order  of  pro- 
tection from  arrest,  of  which  the  plaintiff 
had  no  notice.  Yearsley  v.  Hean,  14  M.  t& 
W.  322;  ZD.d;  X.  265.     (Eng.) 

12.  A  bankrupt  attending  commissioners 
in  obedience  to  their  summons,  was  arrested 
under  an  extent  at  the  suit  of  the  crown. 
It  was  held,  that  although  the  crown  is  not 
within  the  bankrupt  statutes,  the  bankrupt 
was  entitled  to  his  discharge,  on  the  princi- 
ple of  the  common  law  protecting  witnessses 
attending  for  examination  under  regular 
process  for  that  purpose.  Ex  parte  Russell, 
1  Bose,  278 ;  19  Ves.  163 ;  8.  P.,  ex  parte 
Temple,  2  Ves.  <&  B.  391;  2  Bose,  22. 
(Eng.) 

1 3.  The  protection  from  arrest  granted  to 
a  bankrupt  during  the  suspension  of  his  cer- 
tificate, does  not  protect  him  from  arrest  in 
respect  to  debts  contracted  since  his  bank- 
ruptcy. Grace  v.  Bishop,  11  Exch.  424  ;  25 
L.  J..  Exch.  58.     (Eng.) 

14.  Order  of.  A  final  order  constitu- 
ted an  absolute  bar  to  actions  in  respect  to 
which  it  was  a  protection,  though  not  in 
terms  an  order  of  distribution.  Markin  v. 
Aldrich,  11  C.  C.  B.,  N.  8.  599;  10  W.  JR. 
212  ;  5  L.  T.,  N.  8.  141.     (Eng.) 

1 5.  An  interim  order  protected  the  insol- 
vent from  arrest  on  a  ca.  sa.,  upon  a  judg- 
ment against  him  for  a  debt  contracted  since 


the  filing  of  his  petition,  though  the  final 
order  did  not.  "Wallinger  v.  Gurney,  11 
C.  B.,  N.  8.  182;  8  Jur.,  N.  8.  513;  31  L. 
J.,  C.  P.  55;  8  W.  B.  81.     (Eng.) 

16.  The  final  order  was  only  a  bar  to 
actions  brought  in  respect  of  debts  men- 
tioned in  the  schedule.  Phillips  v.  Pick- 
ford,  I  L.M.d!  P.  134;  9  C.  B.  459;  14 
Jur.  272;  19  L.  J.,  C.  P.  171.     (Eng.) 

17.  Where  a  judgment  was  entered  up, 
and  execution  issued  after  the  defendant 
had  obtained  his  order  of  protection,  upon  a 
warrant  of  attorney  given  before  insolvency, 
on  an  application  to  set  aside  the  execution 
it  was  held,  that  the  order  for  protection 
must  be  considered  as  valid  until  set  aside, 
and  that  the  issuing  of  execution  was  void, 
unless  the  amount  of  the  debt  was  inaccu- 
rately inserted  in  the  schedule  by  "  culpable 
negligence,  fraud,  or  evil  intention,"  on  the 
part  of  the  defendant.  Brook  v.  Chapin,  4 
El.  &  Bl.  835;  1  Jur.,  N.  S.  590;  24  L.  J., 
Q.  B.  188.     (Eng.) 

1 8.  Where  the  goods  of  an  insolvent  had 
been  seized  on  an  execution  issued  on  a  judg- 
ment signed  against  him,  and  between  the 
date  of  the  judgment  and  the  execution  he 
obtained  an  order  of  protection  and  distri- 
bution, the  court  on  motion  set  aside  the 
execution  on  terms.  Turner  v.  Pulman,  2 
Exch.  508.     (Eng.) 

19.  An  interim  order  for  protection 
extended  to  an  attachment  for  non-payment 
into  the  court  of  chancery  of  a  sum  of  money 
by  a  defaulting  trustee.  Wyllie  v.  Green,  1 
Be  G.  <&  J.  410;  3  Jur.,  N.  8.  1046;  26  L. 
J.,  Chanc.  839.     (Eng.) 

20.  A  final  order  obtained  by  an  insol- 
vent contributed  an  absolute  bar  to  an 
action  for  the  debt  as  to  which  it  was  a 
pi'otection.  Jacobs  v.  Hyde,  Platell  v.  Bev- 
ill,  2  Exch.  508 ;  6  D.  (&  i.  2;  12  Jur.  564- 
17  L.  J.,  Exch.  249 ;  overruling  Toomer  v. 
Gingell,  3  C.  B.  322;  4  D.  cfe  i.  182;  15  L. 
J.,  C.  P.  255.     (Eng.) 

2 1 .  An  insolvent  against  whom  a  verdict 
for  damages  in  an  action  of  tort  had  been 
returned,  but  judgment  not  entered  at  the 
time  of  the  filing  of  his  petition,  was  not 
protected  by  his  final  order  from  being  taken 
in  execution  under  process  in  respect  to  such 
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verdict.     Beavan  v.  Walker,  12  G.  B.  480 ; 
16  Jur.  547;  21  L.  J.,  C.  P.  161.     (Eng.) 

22.  A  surety  upon  an  annuity  bond  who 
had  become  insolvent  and  obtained  a  final 
order  of  protection,  was  not  protected 
thereby  from  being  afterwards  sued  upon 
his  bond  on  default  of  the  grantor  for  instal- 
ments accrued  due  subsequently  to  the 
filing  of  such  petition,  for  the  liability  of 
the  surety  on  the  bond  before  default  of  his 
principal  was  not  a  debt  of  his  surety,  and 
the  liability  of  the  grantor  of  the  annuity 
not  the  liability  of  the  surety.  Thompson 
V.  Whatley,  16  Q.  B.  189;  15  Jwr.  575;  20 
L.  J;  Q.  B.  86.    (Eng.) 

23.  An  interim  order  for  protection  pro- 
tected only  such  property  as  would  pass  to 
and  be  distributed  by  the  assignees.  Parry 
V.  Jones,  1  C.  B.,  N.  S.  399 ;  2  Jur.,  N.  S. 
1190;  26  L.  J.,  C.  P.  36.     (Eng.) 

24.  Semhle,  an  order  for  protection 
against  arrest  under  7  &  8  Vict.  c.  70,  s.  6, 
which  is  invalid  by  reason  of  there  having 
been  a  breach  of  trust,  is  invalid  only  as 
against  the  creditor  whose  debt  has  been 
contracted  by  reason  of  such  breach  of 
trust,  and  such  creditor  need  not  apply  to 
the  commissioner  to  rescind  such  iiider. 
Hayne  v.  Robertson,  16  C.  B.  554 ;  1  Jur., 
N.S.526.    (Eng.) 

25.  Upon  an  application  at  chambers  to 
discharge  a  party  who  has  obtained  an  order 
for  protection  from  execution  for  a  demand 
owing  at  the  date  of  his  petition,  it  is  com- 
petent for  the  judge  to  receive  aflBdavits  to 
show  that  the  order  is  invalid  by  reason  of 
the  debt  having  been  contracted  by  means 
of  a  breach  of  trust.    Id. 

26.  Upon  a  conflict  of  afBdavits  to  re- 
scind the  order  in  such  a  case,  the  court 
directed  an  issue  to  try  the  question.  Id.  ; 
s.  c.  24  L.  J.,  C.  P.  55.     (Eng.) 

27.  Where  a  petition  under  7  &  8  Vict, 
u.  70,  was  ballotted  to  one  commissioner, 
such  commissioner  has  no  jurisdiction  to 
delegate  his  authority  in  the  matter  to  an- 
other commissioner.  Ex  parte  Benthall,  7 
X.  T.,  N.  S.  569.     (Eng.) 

28.  A  registrar  has  no  power  to  grant 
protection  to  a  petitioner  under  the  above 


statutes,  and  such  protection,  if  allowed,  is 
invalid.  In  re  Benthall,  11  W.  B.  220. 
(Eng.) 

29.  A  commissioner  has  jurisdiction  to 
order  a  petitioning  debtor  in  custody  to  be 
brought  up  on  his  application  for  his  dis- 
charge.   Anon.  3  L.  T.,  N.  S.  249.   (Eng.) 


PEOTEST  AND  RE-EX- 
CHANGE. 

1 .  Expenses  of.  A  drawee  in  Louisi- 
ana of  bills  of  exchange  upon  acceptors  in 
London  is  entitled  to  prove,  under  a  deed 
of  arrangement  executed  by  the  latter,  upon 
their  becoming  insolvent,  to  their  Creditors, 
not  only  for' the  amount  of  the  bills,  but 
also  for  10?.  which  by  the  law  of  Louisiana, 
he  had  been  obliged  to  pay  to  the  holders 
of  the  bills  on  their  return  dishonored  and 
protested  for  non-payment  in  Louisiana. 
Walljer  v.  Hamilton,  1  De  G.,  F.  &  J.  602. 
(Eng.) 

2.  The  costs  arising  from  the  protests  of 
bills  can  be  proved  under  a  commission  only 
when  incurred  antecedent  to  the  act  of  bank- 
ruptcy, not  to  the  issuing  of  the  commis- 
sion. jBiB  ^orte  Moore,  2  Sro.,  G.  (7.597. 
(Eng.) 


PROVABLE  DEBTS. 

1.  All  debts  due  and  payable  from  the 
bankrupt  at  the  time  of  the  adjudication  of 
bankruptcy,  and  all  debts  then  existing  but 
not  payable  until  a  future  day,  a  rebate  of 
interest  being  made  when  no  interest  is  pay- 
able by  the  terms  of  contract,  may  be  proved 
against  the  estate  of  the  bankrupt.  Section 
19  TJ.  S.  bankrupt  act,  1867. 

2.  Where  a  decree  is  made  directing  the 
defendants  to  pay  the  damages  which  the 
complainant  has  sustained  by  reason  of  the 
non-performance  of  an  agreement  by  them, 
and  directing  a  reference  to  a  master  to  as- 
certain and  report  the  amount  of  such  dam- 
ages, such  damages  constitute  a  present 
debt,  payable  when  the  amount  thereof  shall 
be  liquidated  by  the  master ;  and,  under  the 
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bankrupt  law  of  1841,  such  debt  is  provable 
against  the  estate  of  one  of  the  defendants 
who  has  been  declared  a  bankrupt.  Boyd 
V.  Vanderkemp,  1  Barb.,  C.  B.  274. 


PUBLIC  CORPORATIONS. 

i.  Public  corporations,  such  as  towns, 
cities,  counties,  parishes,  and  the  like,  are 
not  subject  to  the  bankrupt  law.  Sweatt 
V.  The  Boston,  Hartford  and  Erie  R.  R.  Co. 
et  al.  5  N.  B.  B.  234. 


PUBLIC  AGENTS  OR  OFFI- 
CERS OF  COPARTNER- 
SHIPS. 

1 .  A  shareholder  in  a  banking  copartner- 
ship established  under  7  Geo.  4,  c.  46,  can- 
not be  proceeded  against  in  bankruptcy 
upon  a  debt  due  from  the  copartnership 
where  no  judgment  has  been  obtained 
against  the  public  officer,  although  the  busi- 
ness has  been  relinquished  and  an  order  to 
wind  up  the  affairs  of  the  company  has  been 
obtained  prior  to  the  proceedings  in  bank- 
ruptcy. The  rule  is  the  same  although  there 
is  not  any  public  officer  of  the  company. 
Davison  v.  Farmer,  6  Exch.  242 ;  20  L.  J., 
Exch.  177.     (Eng.) 

2.  The  7  Geo.  4,  c.  46,  which  authorizes 
the  establishment  of  joint-stock  banking 
companies,  by  s.  9,  enables  one  of  the  public 
officers  of  any  such  company,  nominated 
pursuant  to  the  provisions  of  the  act,  to  sue 
and  be  sued,  and  to  prosecute  commissions 
of  banltruptcy  on  behalf  of  the  company 
against  any  person,  whether  members  of  the 
copartnership  or  otherwise.  The  1  &  2 
Vict.  c.  96,  which  professes  to  amend  this 
enactment,  declares  that  any  such  public 
officer  may,  in  his  own  name,  commence 
and  prosecute  any  action,  suit,  or  other  pro- 
ceeding at  law  or  in  equity,  against  any 
member  of  the  copartnership,  and  that  such 
member  shall  be  liable  to  be  proceeded 
against  by  such  public  officer,  by  such  pro- 
ceedings and  with  the  same  legal  conse- 
quences as  if  such  person  had  not  been  a 
member  of  the  copartnership ;  but  the  last 
act  omits  to  specify  commissions  or  flats  of 


bankruptcy  eo  nomino.  Held,  that  the  two 
acts  were  to  be  taken  together,  and  that  the 
public  officer  was  authorized  to  sue  out  a 
flat  in  bankruptcy  against  one  of  the  mem- 
bers of  the  company.  Ex  pa/rte  Hall,  3 
Beac.  405  ;  1  Mont.  &  Chit.  467.    (Eng.) 

3.  A  party  to  a  deed  creating  the  act  of 
bankruptcy  cannot  be  petitioning  creditor. 
In  re  Cook,  1  Mont,  dt  Chit.  349.    (Eng.) 

4.  By  a  private  act  of  parliament,  enti- 
tled "An  act  to  enable  the  Norwich  Union 
Society  to  sue  in  the  name  of  their  secreta- 
ry, and  to  .be  sued  in  the  names  of  their 
directors,  treasurer  and  secretary,"  that 
society  was  empowered  to  commence  and 
prosecute  all  actions  and  suits  in  the  name 
of  their  secretary,  as  the  nominal  plaintiff. 
Held,  that  it  did  not  empower  the  secretary 
to  sue  out  a  commission  of  bankruptcy  on 
behalf  of  the  society  against  a  person  in- 
debted to  them  as  a  society.  Guthrie  v. 
Fisk,  b  B.  &  B.  24;  ZB.(&  G.  178;  3 
Stark.  153.     (Eng.) 


PUBLICATION. 

1 .  Where  a  notice  was  flrst  published  on 
Friday,  next  time  on  following  Monday,  and 
third  time  on  next  succeeding  Monday,  the 
court  decided  that  the  publication  was  in- 
sufficient, as  Sundays  must  elapse  between 
each  publication  and  the  preceding,  depend- 
ant thereon  in  ord^  to  publish  once  a  week 
for  three  successive  weeks.  In  re  Bellamy, 
(S.  D.  N.  r.)  N.  B.  B.  Sup.  xiv;  citing 
The  People  v.  Demarest,  10  Abb.  Pr.  Bep. 
468 ;  Bruce  v.  Reed,  16  Barb.,  S.  C.  B.  350. 

2.  Although  the  publication  of  the  notice 
of  the  appointment  of  the  assignee  has  been 
made  three  times  in  the  course  of  two 
weeks,  instead  of  once  a  week  for  three 
successive  weeks,  as  required  by  the  IT.  S. 
bankrupt  act  of  1867,  a  debtor  may  never- 
theless obtain  his  discharge.  In  re  Little- 
fleld,  (Jfass.)  3  JV.  B.  B.  13. 

3.  Nor  is  proof  of  publication  of  notice 
of  the  order  to  creditors  to  show  cause  es- 
sential to  give  jurisdiction.  A  discharge 
which  recites  due  publication,  and  that  due 
proof  thereof  was  prevented,  is  not  invali- 
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dated  by  defects  on  the  notice  of  its  publica- 
tion of  the  proof  thereof  on  file.  The 
statute  does  not  require  publication  for  a 
certain  length  of  time,  but  a  certain  num- 
ber of  consecutive  publications  (10)  within 
a  period  of  a  like  number  of  successive 
weeks,  there  being  one  in  each  week,  the 
commencement  of  which  period  is  to  be  de- 
termined by  the  first  publication.  Proof 
that  a  notice  was  "  published  in  the  New 
York  Day  Book,"  which  was  an  evening 
newspaper,  is  sufiflcient  to  show  compliance 
with  an  order  that  it  be  published  in  "the 
newspaper  printed  in  the  city  of  New  York 
entitled  '  The  Evening  Day  Book,'  "  in  the 
absence  of  anj"^  evidence  of  the  existence  of 
two  papers  with  the  title  of  Day  Book.  The 
published  notice  of  an  order  to  creditors  to 
show  cause  stating  that  the  proceeding  is  for 
the  discharge  of  an  insolvent  from  his  debts, 
need  not  specify  the  particular  statute  under 
which  it  is  had.  Adding  a  defective  refer- 
ence to  the  statute  does  not  vitiate  it.  Proof 
of  such  notice  is  not  limited  by  the  statute 
to  an  affidavit  of  the  printer,  or  the  clerk,  or 
foreman  of  the  printer.  Such  an  affidavit 
merely  enables  the  insolvent  to  perpetuate 
the  evidence  of  notice  by  filing  it.  Soule  v. 
Chase,  1  Bobb.  222. 


PUNISHMENT  OF   ASSIGNEE 
FOR   CONTEMPT. 

1 .  An  assignee  refusing  or  unreasonably 
neglecting  to  execute  an  instrument  when 
lawfully  required  by  the  court,  or  disobey- 
ing a  lawful  order  or  decree  of  the  court  in 
the  premises  may  be  punished  as  for  a  con- 
tempt of  court.  Section  18  U.  S.  'bankrupt 
act,  1867. 


PURCHASE    OF    CLAIMS. 

1 .  If  a  claim  is  purchased  at  the  instance 
of  the  debtor  and  the  purchaser  becomes  a 
petitioning  creditor  for  the  whole  amount  of 
the  judgment,  and  such  sum  is  necessary  to 
make  up  two-thirds  of  all  the  money  owing 
by  the  insolvent,  and  the  insolvent  obtains  a 
discharge,  such  discharge  will  be  adjudged 
void.  The  act  per  se  avoids  the  discharge, 
without  proof  of  the  intent.  Slidell  v.  Mc- 
Ciea,  1  Wend.  156. 


PURCHASE  OF  DEBTS. 

1 ,  Of  copartnership.  Where  nearly 
all  the  debts  against  a  bankrupt  copartner- 
ship, composed  of  three  copartners,  have 
been  purchased  in  the  interest  of  two  of  the 
copartners  by  two  of  their  friends,  to  whom 
the  money  for  such  purcliase  was  furnished 
by  tliose  partners,  the  third  partner 
not  contributing  to  such  purchases  ob- 
jects to  the  proof  of  the  purchased 
claims  as  illegal  although  it  is  not  denied 
but  they  had  been  originally  bona  fide 
claims  agrfinst  the  copartnership.  Held, 
that  a  decree  will  be  entered  providing  :  (1.) 
For  the  payment  in  full  by  the  assignee  of 
the  unpaid  and  unpurchased  proved  debts, 
with  interest.  (2.)  For  the  payment  into 
court  of  the  amount  of  the  unpaid  debts 
which  have  not  been  proved,  with  interest. 
(3.)  For  the  payment  of  the  commission  of 
the  assignee  and  the  charge  fees,  disburse- 
ments and  expenses  of  the  attorneys  and 
counsel,  and  the  fees  of  the  register  and 
clerk ;  for  the  payment  to  the  two  purchasers 
(friends  of  the  bankrupt's)  of  the  amount 
paid  out  by  them  in  the  purchase  of  the  co- 
partnership debts,  together  with  interest  on 
such  sums.  (4.)  For  the  transfer  of  the  re- 
mainder of  the  estate  by  the  assignee  to  the 
bankrupts  jointly  by  proper  instruments. 
In  re  Lathrop  et  al.  (5.  D.  N.  Y.)  5  N. 
B.  R.  43. 

2.  Subsequent  to  bankruptcy. 
That  in  all  cases  of  mutual  debts  or  mutual 
credits  between  the  parties,  the  account  be- 
tween them  shall  be  stated,  and  one  debt 
set  off  against  the  other,  and  the  balance 
only  shall  be  allowed  or  paid,  but  no  set-off 
shall  be  allowed  of  a  claim  in  its  nature  not 
provable  against  the  estate.  Provided,  that 
no  set-off  shall  be  allowed  in  favor  of  any 
debtor  to  the  bankrupt  of  a  claim,  purchased 
by,  or  transferred  to  him  after  the  filing 
of  the  petition.  Section  20  U.  S.  bankrupt 
act,  1867. 


PURCHASE  MONEY. 

1 .  Refunding  of.  It  is  no  ground  for 
relieving  an  assignee  of  an  insolvent,  or  the 
sureties  on  his  bond  from  paying  to  the 
creditors  a  dividend,  ordered  by  the  com- 
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missioners  of  insolvency,  that  the  sum  to  be 
divided  consists  of  purchase  money  received 
for  land  of  the  debtor,  sold  by  the  assignee 
with  full  covenants  of  warranty,  which 
money,  by  reason  of  a  failure  of  the  title, 
the  assignee  has  become  liable  to  refund  to 
the  purchaser.  Chilsoni).  Adams,  6  (rroys' 
(_Mas3.)  364. 

2.  An  application  to  have  purchase  money 
refunded,  will  be  refused  when  the  deed 
given  by  the  assignee  for  the  property  are 
not  delivered  up  to  be  canceled,  and  where 
the  evidence  shows  that  the  price  paid  was 
much  below  the  real  value  of  the  property. 
In  re  Mott,  QS.  D.  iV".  Y.)  L  N.  B.  S.  9. 


PURCHASER. 

1.  A  purchaser  on  the  title  failing  which 
he  supposed  "he  purchased,  will  be  restored 
to  his  rights  as  mortgagee  as  they  existed 
when  he  attempted  to  purchase,  and  he 
would  lose  nothing  more  than  his  title  under 
the  purchase.  In  re  Kahley  et  al.  (  Wis.") 
4  JSr.  B.  B.  124. 

S.  A  purchaser  in  good  faith  of  one  in 
embarrassed  circumstances,  is  under  the 
protection  of  the  law,  for  by  the  35  th  sec- 
tion, unless  the  purchaser  has  reason  to 
believe  that  the  object  of  the  debtor  in 
making  sale  is  to  prefer  a  creditor,  or  work  a 
fraud  on  the  law,  by  preventing  an  equal 
distribution  of  bis  assets  among  his  credi-. 
tors,  he  will  be  protected  in  his  purchase  by 
this  section.  Strangers  who  are  purchasers 
and  creditors,  receiving  payment,  are  placed 
on  the  same  footing.  Wadswortli  v.  Tyler, 
(CoMM.)  2  N.  B.  B.  101  ;  s.  c  2  L.  T. 
£.28. 

3.  Where  a  party  knows  at  the  time  of 
pvu'chasing  the  goods,  that  his  vendors  held 
them  under  mortgage  from  the  bankrupts 
and  that  they  (bankrupts)  had  no  other 
property,  these  facts  are  sufflcieut'  to  put 
him  on  inquiry,  and  he  was  bound  to  inquire 
into  the  transactions  between  the  bankrupts 
andhis  own  vendors.  To  constitute  a  bona 
fide  purchaser  for  value,  he  must  not  only 
show  that  he  had  no  notice,  but  he  must  have 
paid  a  consideration  at  the  time  of  the  trans- 
fer, either  in  money  or  other  property,  or 


by  a  surrender  of  existing  debts  or  securi- 
ties. Rison  V.  Knapp,  4  iV".  B.  B.  114;  cit- 
ing Morse  v.  Godfrey,  3  Story,  389 ;  Wil- 
lard's  JEq.  256 ;  2  Leading  Cases  in  Equity 
116. 

4.  From  assignees,  when  to  be  a 
party.  Where  the  assignee  in  bankruptcy 
has  sold  all  his  interest  in  the  subject  mat- 
ter of  the  litigation,  before  the  commence- 
ment of  the  proceedings  to  revive  and  con- 
tinue the  suit  that  fact  should  be  shown, 
and  the  purchaser  should  in  that  case  be 
made  a  party  to  the  suit,  instead  of  the  as- 
signee in  bankruptcy.  Alcott  v.  Avery,  1 
Barb.,  C.  B.  347. 

5.  Ofbankrupt's  right  to  property. 
The  purchaser  of  a  bankrupt's  right  in  a  tract 
of  land,  if  he  was  never  a  creditor  of  the  bank- 
rupt, nor  represents  any  creditor,  takes  only 
the  rights  in  law  and  equity  which  the  bank- 
rupt had  at  the  time  of  his  bankruptcy. 
Baker  v.  Vining,  30  Me.  121. 

6.  Of  copartnership  debts,  pay- 
ment to.  Where  nearly  all  the  debts 
against  a  bankrupt  copartnership,  composed 
of  three  copartners,  have  been  purchased  in 
the  interest  of  two  of  the  copartners  by  two 
of  their  friends,  to  whom  the  money  for  such 
purchase  was  furnished  by  those  partners, 
the  third^^  partner  not  contributing  to  such 
purchase  objects  to  the  proof  of  such  pur- 
chased claims  as  illegal  although  it  is  not  de- 
nied but  that  they  had  been  originally  bona 
fide  claims  against  the  copartnership.  Held, 
that  a  decree  will  be  entered  providing  :  ("1.) 
for  the  payment  in  full  by  the  assignee  of  the 
unpaid  and  unpurchased  proved  debts  with 
interest.  (2.)  For  the  payment  into  court  of 
the  amount  of  the  unpaid  debts  which  have 
not  been  proved  with  interest.  (3.)  For  the 
payment  of  the  commission  of  the  assignee 
and  the  charge  fees,  disbursements  and  ex- 
penses of  the  attorneys  and  counsel,  and  the 
fees  of  the  register  and  clerk  ;  for  the  pay- 
ment to  the  two  purchasers  (friends  of  the 
bankrupts)  of  the  amount  paid  out  by  them 
in  the  purchase  of  the  copartnership  debts  to- 
gether with  interest  on  such  sums.  (4.)  For 
the  transfer  of  the  remainder  of  the  estate 
by  the  assignee  to  the  bankrupts  jointly  by 
proper  instruments.  In  re  Lathrop  et  al. 
iS.  D.  N.  r.)  5  N.  B.  B.  43. 
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7.  Of  debts  against  bankrupt's 
estate,  has  only  one  vote.  Debts 
proved  and  filed  with  tlie  register  may  be 
postponed  for  investigation  before  the  assig- 
nee and  not  allowed  to  be  voted  upon  for 
assignee.  Efforts  by  bankrupt's  friends  to 
compromise  and  buy  up  his  debts  and  stop 
proceedings  in  bankruptcy,  are  no  fraud  up- 
on the  bankrupt  act,  and  are  no  reason  why 
the  debts  should  be  postponed  and  not  voted 
upon  for  the  election  of  an  assignee.  Debts 
proved  before  election  and  sold  and  assigned 
after  proof  must  be  voted  upon  by  an  actual 
owner  and  not  by  the  original  creditor,  and 
the  owner  will  be  entitled  to  only  one  vote. 
In  re  Frank,   (JN.  D.  N.  Y.)  5  N.  B.  B.  194. 

8.  Title  to  property.  The  courts  of 
Louisiana  have  decided  that  all  the  prop- 
erty of  the  insolvent,  whether  included  in 
his  schedule  or  not,  passes  to  his  creditors 
by  this  cession.  Therefore  it  is  of  no  conse- 
quence whether  the  description  of  a  particu- 
lar   piece  of  property  be  imperfect  in  the 


schedule  and  a  purchaser  of  it  under  the  syd- 
nic  has  a  better  title  than  one  derived  from 
judicial  sale  .when  the  judgment  has  been 
obtained  after  the  acceptance  of  the  cession 
and  appointment  of  the  syndic.  Bank  of 
Tennessee  v.  Horn,  17  Row.  157. 

9.  Where  one  purchases  a  demand  against 
an  insolvent  debtor,  knowing  him  to  be  such, 
for  less  than  the  nominal  amount  of  the  de- 
mand, he  cannot  by  prosecuting  it  to  judg- 
ment and  recovering  the  whole  amount  en- 
title himself  to  be  considered  a  creditor  for 
the  whole  amount  under  ^he  statute  (2  B. 
S.  c.  36  s.  10)  by  which  it  is  provided  that 
an  assignee,  executor,  etc.  petitioning  as  cred- 
itors in  any  of  the  cases  of  which  non-resi- 
dent, absconding,  or  insolvent  or  imprisoned 
debtors  are  authorized  to  make  assignments 
are  to  be  deemed  creditors  only  to  the  actual 
amount  paid  for  the  debt  or  demand,  and 
prosecutiug  the  debt  to  judgment  does  not 
alter  the  case.  Emberson's  Case,  16  Ahh. 
457. 


[END    01    VOLUME  J.] 
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